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Lord  Campbell,  C.  J.  Erle,  J. 
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HOLLIDAY  V.  MORGAN.    Nov.  2. 

A  warmitj  of  lonndDesB,  od  the  sale  of  a  borte,  is  broken  by  a  malfoimation,  existing  from 
the  birth  of  the  horse,  which,  at  the  time  of  the  sale,  renders  the  horse  less  fit  for  reasonable 
ue. 

Aa^A  extraordinary  conrexity  of  the  oomea  of  the  eye,  producing  short-sightedness,  in  eon- 
seqaenee  of  which  the  horse  is  liable  to  shy. 

Saeh  a  defect  in  the  eye  is  not  so  pateiit  a  defect  that  a  purchaser  with  express  warranty  if 
bound  to  notice  it 

Action  for  breach  of  warranty  of  soundness  of  a  horse,  given  on  a 
sale  by  defendant  to  plaintiff.  The  plea  material  to  the  present  deci- 
sion was  a  denial  of  the  unsoundness.     Issue  thereon. 

On  the  trial,  at  the  Lord  Mayor's  Court,  before  the  Common  Ser- 
jeant, Thomas  Chambers,  Esq.,  the  plaintiff  prov^  that,  on  the  day 
after  he  had  purchased  the  horse,  *the  horse  was  found  to  be  in  p^o 
the  habit  of  shying,  and  continued  the  habit  till  the  plaintiff  ^ 
retnmed  the  horse  to  the  defendant.  A  veterinary  surgeon  deposed 
that  the  horse  was  short-sighted,  and  that  this  was  the  consequence 
of  an  extreme  convexity  of  the  cornea  of  the  eye ;  and  that  the  short- 
sightedness was  the  cause  of  shying.  He  further  deposed  that  there 
were  no  symptoms  of  any  present  or  former  disease  of  the  eye.  The 
defendant's  counsel  contended  that  a  defect,  which  thus  appeared  to 
be  congenital,  was  not  an  unsoundness  constituting  a  breach  of  the 
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warranty  of  soundness.  The  learned  Commoii  Serjeant  told  tbe  jury 
that  an  infirmity  disabling  a  horse  from  doing:  Ijis  proper  work  con- 
stituted unsoundness,  though  it  was  only  sucn-  an  infirmity  as,  in  a 
human  subject,  might  be  remedied  by  Ji' suitable  pair  of  spectacles; 
and  that,  if  they  thought  the  horse  ^hi^jn  consequence  of  the  defect- 
ive formation  of  the  eye,  there,  jta^., Unsoundness,  although  arising 
from  original  malformation,  apd\tf[erefore  there  was  a  breach  of  the 
warranty.  A  verdict  was  found,  for  the  plaintiff)  with  leave  reserved 
to  moVe  to  enter  a  ver^Uict  for'the  defendant. 

Keane  now  moved  .accordingly. — Where  no  disease  exists,  there  is 
no  unsoundness.  ,  Iq^'^oates  v.  Stephens,  2  Moo.  &  R.  157,  Parke,  B., 
said:  ''The  rul&^io'unsoundness  is,  that  if  at  the  time  of  tbe  sale 
the  horse  Ijaa; •any 'disease,  which  either  actually  does  diminish  the 
natural  usef^Uti'ess  of  the  animal,  so  as  to  make  him  less  capable  of 
work  of  .Vt^'  description ;  or  which,  in  its  ordinary  progress,  will 
diminish  ihe  natural  usefulness  of  the  animal ;  or  ii  the  horse  has, 
if,n-y  either  from  disease  or  accident,  undergone  *any  alteration  of 

^  structure,  that  either  actually  does  at  the  time,  or  in  its  ordinary 
effects  will,  diminish  the  natural  usefulness  of  the  horse,  such  a  horse 
is  unsound."  That  definition  of  unsoundness  was  adopted  by  the 
Court  of  Exchequer  in  Kiddell  v.  Bumard,  9  M.  &  W.  668.t  There 
was  here  no  actual  result  proved  to  have  been  produced,  at  the  time 
of  the  sale,  by  the  formation  of  the  eye.  In  Dickinson  v.  Follett,  1 
Moo.  &  R.  299,  Alderson,  B.,  said :  "  That  the  horse  could  not  be  con- 
sidered unsound  in  law,  merely  from  badness  of  shape.  As  long  as 
he  was  uninjured,  he  must  be  considered  sound.  When  the  injury  is 
produced  by  the  badness  of  his  action,  that  injury  constitutes  the 
unsoundness:"  and  this  view  was  adopted  in  Brown  i*.  Eikington, 
8  M.  &  W.  132,t  where  the  Court  of  Exchequer  upheld  the  rivhng  of 
the  Chief  Baron  :  '*  that  a  defect  in  the  form  of  the  horse,  wh^rh  had 
not  occasioned  lameness  at  the  time  of  the  sale,  although  it  m:gbt 
render  the  animal  more  liable  to  become  lame  at  some  future  time, 
was  no  breach  of  the  warranty."  Cresswell,  J.,  acted  upon  this,  at  Nisi 
Prius,  in  Bailey  v.  Forrest,  2  C.  &  K.  131  /E.  C.  L.  R.  vol.  61).  There 
it  was  proved  that  the  horse  had  thin-sol ea  feet,  and  fell  lame  some 
time  after  the  sale.  Cresswell,  J.,  said :  "  The  plaintifiF  must,  in  order 
to  recover  in  this  action,  make  out  that  the  horse  was  unsound  at  the 
time  of  the  sale.  Mere  defective  formation,  however,  not  producing 
lameness  at  the  time  of  the  sale,  is  not,  in  my  opinion,  unsoundness." 
Besides,  if  the  convexity  of  the  cornea  be  an  unsoundness,  it  is  one 
which  the  purchaser  might  have  seen  at  the  time  of  the  sale,  and  not 
such  a  defect  as  the  vendor  warranted  against. 
^ .  I       *Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  direction 

J  of  the  learned  Common  Serjeant  was  unexceptionable.  The 
unsoundness  consisted  in  the  tendency  to  shy  produced  by  natural 
malformation:  so  produced,  it  was  not  the  less  unsoundness.  Mr, 
Keane  has  properly  brought  several  authorities  before  us ;  but  though 
in  those  it  was  said  that  a  disease  supervening  after  the  sale  wiis  not 
an  unsoundness  constituting  a  breach  of  the  warranty  given  %t  the 
time  of  the  sale,  yet  it  cannot  be  said  that,  if  there  be  at  the  time  of 
the  sale  a  congenital  defect  preventing  the  horse  from  doing  what  is 
expected  of  a  horse,  that  is  not  unsoundness.    Surely,  if  a  horse  were 
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"bom  blind,  the  blindness  would  constitute  a  breach  of  warranty, 
though  the  deficiency  existed  from  the  first.  As  to  the  other  objec- 
tion, I  think  that  the  defect  was  not  one  of  which  the  purchaser  with 
express  warranty  was  bound  to  take  notice :  he  might  naturally  exer- 
cise less  vigilance  than  he  would  exercise  where  he  had  not  a  warranty 
to  relv  on. 

WiGHTMAN,  J. — Where  a  congenital  defect  has  a  tendency  to  pro- 
duce that  which,  when  produced,  constitutes  unsoundness,  but  which 
is  not  produced  at  the  time  of  the  sale,  the  dicta  which  Mr.  Keane  has 
cited  may  apply.  But  here  the  congenital  defect  had,  at  the  time  of 
the  sale,  produced  a  short-sightedness  which  prevented  a  reasonable 
use  of  the  horse.  It  never  has  been  said  that  such  a  defect  is  not 
unsoundness:  and  the  direction  was  perfectly  right.  Here  was  a 
warranty ;  and,  at  the  time  of  the  sale,  there  was  a  congenital  defect 
which  tnen  produced  unsoundness. 

Eble,  J.— ^I  also  am  of  opinion  that  the  direction  was  *right.  p#- 
The  animal  had  a  defect  of  vision  which  diminished  its  useful-  ^ 
n^s  at  the  time  of  the  sale.  That  is  unsoundness  within  the  ordinary 
definition.  The  defendant  says  it  was  not  so,  because  the  defect  was 
congenital.  But  I  dissent  from  the  proposition  that  congenital  defects 
cannot  ^constitute  unsoundness.  The  unsoundness  may  be  either  con- 
genital or  supervening  after  birth  and  before  the  sale. 

Hill,  J. — I  am  of  the  same  opinion.  The  true  question  is,  whether 
there  is  a  defect  rendering  the  horse  less  fit  for  reasonable  use  at  the 
time  of  sale;  whether  the  defect  be  congenital  or  not. 

Rule  refused. 


IN  THE  EXCHEQUER  CHAMBER. 

WADDINGTON,  ELLIOTT,  WILCOX,  WEBSTER,  SPRAGUE, 
and  CLARKE  v.  The  Guardians  of  the  Poor  of  the  City  of  LON- 
DON Union.    Nov.i. 

This  case,  decided  in  the  Court  of  Exchequer  Chamber,  on  error 
from  the  Court  of  Queen's  Bench,  is  reported,  E.  B.  &  E.  891  (E.  C. 
L.  B.  vol.  96). 


♦GOODE  v.  JANE  JOB.    Nov.  2.  [*6 

In  «&  action  of  ejecimenty  an  answer  in  Chancery,  put  in  within  twentj  years,  by  the  person 

UiTongh  whom  the  defendant  in  ejectment  claims,  in  the  oonrse  of  a  Chancery  suit  between  him 

and  tbe  plaintiff  with  reference  to  the  same  property,  and  oontaining  an  admission  by  him  of 

the  than  ptaintilTs  title,  is  a  saffioient  aelcnowledgment  of  the  plaintiff's  title,  within  stat.  3  A  4 

If.  iy  e.  37,  a.  14,  to  prevent  the  action  in  ejectment  being  barred  by  that  statute. 

Ejb'ctment  to  recover  a  piece  of  ground  and  certain  premiseg 
thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  Sittings  in  last 
Trinity  Term,  it  appeared  that,  on  28th  February,  1809,  Lord  Camden 
had  agreed  to  let  the  land  in  question  to  Bichard  Westcott,  who  pro 
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ceeded  to  build  upon  it.  On  23d  December,  1809,  Lord  Oamden,  at 
the  request  of  Richard  Westcott,  granted  a  lease  of  the  property  to 
R.  Westcott's  father,  George  Westcott,  who  then  granted  certain 
underleases,  and  entered  into  an  agreement  for  other  underleases,  of 
the  property  to  Richard.  On  29th  March,  1809,  before  the  lease  had 
been  granted  to  George  Westcott,  Richard  Westcott  had  entered  into 
an  agreement  to  grant  a  lease  of  a  part  of  the  property  to  William 
Morgan.  No  lease  was  ever  granted  to  Morgan ;  but  he  entered  into 
possession  under  such  last-mentioned  agreement.  On  1st  January, 
1810,  George  and  Richard  Westcott  assigned  the  lease  (subject  to  the 
underleases  and  agreement)  to  the  plaintiff  and  B.  Goode  (who  died 
on  11th  February,  1851),  Morgan  being  then  in  possession.  Morgan 
afterwards  filed  a  bill  in  Chancery  against  the  plaintiff,  B.  Goode 
and  others,  praying  that  a  lease  might  be  executed  to  him  by  them 
in  conformity  with  the  agreement  between  Richard  Westcott  and 
himself.  The  Court  of  Chancery  made  a  decree  to  that  effect.  The 
defendants  to  the  bill  entered  an  appeal,  and  filed  a  bill  against  Mor- 
^f^-,   gan  for  specific  performance  of  certain  alleged  *agreements  by 

■^  him  with  them.  To  this  bill  Morgan  put  in  two  answers  (excep- 
tions having  been  taken  to  the  first),  dated  respectively  4th  March, 
1825,  and  8th  February,  1839.  In  the  first  answer  he  stated  that  he 
believed  it  to  be  true  that  the  lease  of  23d  December,  1809,  and  also 
the  indenture  of  1st  January,  1810,  were  duly  executed  by  the  said 
parties  thereto.  In  the  second  answer  he  stated  that  he  haa  no  doubt 
"that,  previously  to  7th  February,  1811,  he  informed"  the  plaintiff 
and  B.  Goode  '^  that  he,  this  defendant,  has  entered  into  an  agreement 
with  the  said  Richard  Westcott  for  a  lease  or  underlease  of  the  ground 
in  the  said  bill  in  that  behalf  mentioned,  and  referred  to,  and  whereon 
one  of  the  said  four  houses  in  Acre  Place  was  built ;  and  whicli  house 
was  and  is  occupied  by  this  defendant ;  and  which  agreement  was 
dated  29th  March,  1809,  and  was  made  between  the  said  Richard 
Westcott  and  this  defendant,  comprising  a  parcel  of  ground  therein 
described  as  situate,"  &c.,  '*  and  then  let  on  lease  to  the  said  Richard 
Westcott  for  a  term  of  sixty-five  years." 

Morgan  died  in  1842,  leaving  the  property  in  question  to  his  widow 
for  life,  and  after  her  death  to  his  aaughter  Mary.  She  married  one 
Cruell ;  under  whom  the  defendant  came  into  possession. 

It  was  objected,  on  behalf  of  the  defendant,  first,  that  there  was  no 
evidence  that  the  defendant  came  in  under  Morgan :  secondly,  that,  as 
there  was  no  acknoviledgment  of  the  plaintiff's  title  within  twenty 
years  of  action  brought,  ms  right  to  recover  was  barred  by  stat.  3  &  4 
W.  4,  c.  27. 

A  verdict  was  returned  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  on  either  of  the  above  grounds. 
;,tg-|       *Manisty,  in  last  Term,  obtained  a  rule  to  show  cause  why 

^  the  verdict  should  not  be  entered  for  the  defendant,  or  a  nonsuit 
entered,  ''  on  the  ground  that  there  was  not  evidence  of  an  acknow- 
ledgment in  writing  of  the  plaintiff's  title  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations  (3  &  4  W.  4,  c.  27),  and  on  the 
ground  that  there  was  no  evidence  to  show  that  the  defendant  claimed 
under  William  Morgan." 

Joseph  Brown  and  Moxon  now  showed  cause. — ^First,  there  is  suffi- 
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cient  evidence  that  the  defendant  came  in  under  Morgan.  [They 
cited,  upon  this  point,  Doe  dem.  Morris  v.  Williams,  6  B.  &  C-  41  (E. 
C.  L.  R.  vol.  13);  Doe  dem.  Batten  v,  Murless,  6  M.  &  S.  110  (E.  C. 
L.  R.  vol.  28),  and  Blakemore  v.  Glamorganshire  Canal  Company,  2 
C.  M.  &  R.  133.t]  Secondly,  the  answers  in  Chancery  constitute  a 
sufficient  acknowledgment  by  Morgan  of  the  plaintiff's  title.  [Wight- 
man,  J. — The  statement,  in  the  answer  of  1839,  that,  in  1811,  he 
admitted  the  plaintiff's  title,  would  not  be  sufficient  of  itself.]  No : 
but  that  answer  also  states  that  Morgan,  both  before  and  at  the  time 
of  putting  in  the  answer,  was  in  possession  of  one  of  the  houses  on, 
and  had  previously  entered  into  an  agreement  with  Westcott  for  a 
lease  of  part  of,  the  land.  [Lord  Campbell,  C.  J. — That  may  be 
sufficient]  In  Trulock  v.  Robey,  12  Sim.  402,  an  admission  less 
explicit  than  this  was  held  to  be  an  acknowledgment  of  title  sufficient 
to  take  the  case  out  of  the  statute. 

Manuty,  contri. — It  must  be  admitted  that  there  is  sufficient  evi- 
dence of  the  defendant  having  come  in  under  Morgan.  But  the  an- 
swer by  Morgan  is  not  a  *sufficient  acknowledgment  by  him  of  r#Q 
the  plaintiff's  title.  Morgan  admits  the  facts,  but  contends  that,  ^ 
upon  them,  the  title  is  in  him.  All  that  he  acknowledges  is  coupled 
with  an  assertion  of  a  possession  for  twenty  years.  [Lord  Campbell, 
C.  J. — I  think  you  can  hardly  argue  that  there  is  no  acknowledgment 
by  Morgan  of  the  plaintiff'*s  title :  it  is  a  matter  for  argument  whether 
there  be  a  sufficient  acknowledgment  within  the  statute.]  There  cer- 
tainly is  not:  the  acknowledgment  contemplated  by  sect.  14  of  stat. 
3  &  i  W.  4,  c.  27,  is  a  direct  and  unequivocal  acknowledgment,  made 
with  the  intention  of  giving  the  other  party,  though  not  an  immediate 
right  of  entry,  an  immediate  title,  and  the  legal  estate  in  the  land. 
Here,  not  only  is  there  no  such  intention,  but  the  admission  is  made 
o6  invito.  [Lord  Campbell,  C.  J. — It  was  held,  in  the  Court  of 
Criminal  Appeal,(a)  that  what  was  sworn  to  by  a  witness  in  a  com- 
pulsory examination  might  be  afterwards  given  in  evidence  against 
him,  even  in  a  criminal  proceeding.]  Here  the  bill  was  not  intended  to 
produce  the  particular  admission.  The  issue  raised  was  on  a  different 
point  In  Tristram  v,  Harte,  Longf.  &  T.  Exch.  (Ir.)  Rep.  186,  the 
particular  admission  (as  was  observed  by  Pennefather,  B.,  in  giving 
judgment)  left  nothing  in  controversy :  and  Richards,  B.,  said  that  he 
did  not  think  it  necessary  to  put  the  case  upon  the  Statute  of  Limita- 
tions at  all. 

Lord  Campbell,  C.  J. — What  equitable  rights  the  defendant  may 
have  is  not  a  subject  for  our  consideration.  If  she  holds  under  Mor- 
gan, and  a  Court  of  equity  should  decree  that  a  lease  should  be  granted 
to  her  in  *purduance  of  the  agreement  with  him,  she  would  have  r^^r. 
a  clear  riglit  in  equity  to  compel  the  performance  of  that  decree.  ^ 
But  in  this  action  at  law  she  has  no  defence.  The  answer  made  by 
Morgan,  in  1839,  contains  a  distinct  acknowledgment  that  he  holds 
under  the  agreement  with  Westcott  in  1809,  and  that  the  residue  of 
Westcott's  term  had  been  assigned  to  the  plaintiff  and  the  deceased 
B.  Goode ;  that  is,  in  fact,  an  admission  that  Morgan  was  holding  as 
tenant  from  year  to  year,  and  is  a  distinct  acknowledgment  that  the 
legal  estate  was  in  them.    Then,  is  it  such  an  acknowledgment  as  is 

(a)  See  Regioa  v.  Scott,  Dearii.  A  B.  C.  C.  R.  47. 
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required  by  the  statute?  I  think  that  it  is:  it  is  in  writing;  it  is 
signed  by  the  party  in  possession ;  and  it  is  given  in  answer  to  the  bill 
filed  by  the  plaintiff.  It  is,  in  effect,  as  if  he  had  written,  "  I  acknow- 
ledge that  I  hold  under  you,  and  that  this  lease  ought  to  be  granted 
by  you  to  me."  And,  as  the  action  has  been  brought  within  twenty 
years  of  the  acknowledgment,  the  plaintiff  is  entitled  to  succeed. 

WiGHTMAN,  J. — It  was  Very  properly  conceded,  upon  the  argument, 
that  there  was  sufficient  evidence  of  the  defendant  having  come  in 
under  Morgan.  Two  questions  arise  upon  the  other  point :  first, 
whether  the  answer  by  Morgan  was  an  acknowledgment,  in  itself,  of 
the  plaintiff's  title ;  secondly,  whether,  if  so,  it  was  an  acknowledg- 
ment within  Stat.  3  &  4  W.  i,  c.  27,  s.  14.  Upon  the  first  point  I  am 
clearly  of  opinion  that  the  answer  is  an  acknowledgment :  it  amounts 
to  an  admission  that  Morgan,  in  1811,  held  as  tenant  from  year  to 
year  under  the  plaintiff  and  B.  Goode;  and  it  contains  nothing  to 
show  that  that  relation  between  them  had  ceased  to  exist.  As  to  the 
^j^-.-.  second  point,  I  think  the  ^requisitions  of  the  statute  are  satisfied. 

^  The  acknowledgment  is  "  in  writing  signed  by  the  person  in  pos- 
session f  and,  as  it  is  in  answer  to  questions  put  by  the  plaintifi^  it  is 
"given  to"  the  plaintiff,  "the  person  entitled." 

Erle,  J. — ^I  am  of  the  same  opinion.  The  defendant  came  in  under 
Morgan :  and  the  question  is,  did  Morgan,  by  his  answer,  give  to  the 
plaintiff,  within  twenty  years  of  action  brought,  an  acknowledgment 
of  his  title,  within  the  statute  ?  Now  the  effect  of  the  answer  in  1839 
appears  to  me  to  be  an  acknowledgment  that  the  legal  title  was  in  the 
plaintiff  and  B.  Goode,  coupled  with  an  assertion  that  Morgan  is  en- 
titled to  a  lease  from  them ;  which  relation  between  the  parties  seems 
to  have  been  acknowledged  through  all  the  proceedings  in  equity. 
And  the  acknowledgment  is  given  to  the  plaintiff,  who  is  "  the  person 
entitled."  It  has  been  argued  that  it  is  not  within  the  statute,  because 
it  is  given  under  compulsion  and  upon  oath.  The  laws  of  evidence 
have,  of  late  years,  been  qualified  and  regulated  with  a  view  to  the 
attainment  of  truth :  and  a  statement  is  not  the  less  likely  to  be  true, 
in  fact  it  is,  a  fortiori,  the  more  likely  to  be  true,  because  it  is  made 
upon  compulsion,  against  the  interests  of  the  party  making  it.  And 
that  is  equally  true  of  statements  made  upon  oath.  That  was  cer- 
tainly the  opinion  of  Foster,  B.,  in  Tristram  v.  Harte,  Longf.  &  T. 
Exch.  (Ir.J  Rep.  186.  He  there  says :  "  The  defendant  has  not  only 
acknowledged,  in  writing,  the  sum  to  be  due,  but  has  sworn  that  it  is 
due."  I  think,  therefore,  for  the  reasons  which  I  have  stated,  that  the 
acknowledgment  is  sufficient,  and  that  the  action  is  therefore  not 
barred  by  the  Statute  of  Limitations. 
*121        Hi^i-j  J- — The  only  question  now  is,  whether  there  has  been 

J  an  acknowledgment  of  the  plaintiff's  title,  within  twenty  years, 
by  the  person  in  possession.  I  agree  with  my  brethren  that  an  an- 
swer in  Chancery  is  capable  of  amounting  to  such  an  acknowledgment ; 
and  I  think  that  this  answer  does  amount  to  it.  Morgan  there  states 
that  the  agreement,  in  1809,  for  a  lease  was  the  agreement  under 
which  he  came  into  possession ;  and,  by  the  claim  for  a  lease^  out  of 
which  his  bill  and  answers  to  the  cross-bill  arise,  admits  that  the  obli- 
gation which  was  created  by  that  agreement  affects  the  present  plain- 
tiff;  that  is,  in  effect,  an  acknowledgment  that  the  legal  title  is  now 
in  him.  Rule  discharged. 
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JOHJI  BIRD  V.  ALFRED  BAKER.    Nov.  4. 

J.,  by  tBdcntore,  dated  and  made  19th  July,  1851»  granted,  demiaed,  and  leased  to  A.  certain 
premisee,  habendam  to  A.  from  25th  December,  1849,  for  and  daring  and  until  the  full  end  and 
term  of  fonrteen  years  thence  next  ensuing,  determinable  as  therein  mentioned :  proviso  that  it 
should  be  lawfhl  for  either  J.  or  A.  to  determine  the  demise  at  the  expiration  of  the  first  seven 
years  thereof,  by  six  months'  notice ;  and  therenpon  that  demise,  and  every  covenant,  Ac, 
therein  contained,  should  cease  and  determine  accordingly. 

Held,  that  the  seven  years  were  to  be  reckoned  from  25th  December^  18^,  and  that  the  lease 
might  be  determined  on  25th  December,  1856. 

Ejsotmekt. — ^The  writ  was  dated  29th  June,  1858. 

On  the  trial,  before  Cockburn,  C.  J.,  at  the  last  Warwickshire  As- 
sizes, it  appeared  that,  by  indenture  made  and  dated  19th  July,  1851, 
between  the  plaintiff  of  the  first  part,  Clement  Ingleby  of  the  second 
part,  and  the  defendant  of  the  third  part,  Ingleby,  at  the  request  and 
by  the  direction  and  appointment  of  plaintiff,  did  demise  and  lease, 
and  the  plaintiff  did  grant,  demise,  lease,  ratify,  and  confirm,  to  de- 
fendant, his  executors,  &c.,  the  *premises  in  question,  '*to  have  r^^n 
and  to  hold  the  said  messuage,"  &c.,  "  unto  the  said  Alfred  Ba-  '- 
ker,  his  executors,"  &c.,  **  from  the  25th  day  of  December,  1849,  for 
and  during  and  until  the  full  end  and  term  of  fourteen  years  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  determinable,  never- 
theless, as  hereinafter  mentioned :"  rent  of  95Z.,  payable  half-yearly, 
on  24th  June  and  25th  December :  ^^  and  it  has  been  agreed  that  no 
rent  should  become  payable  until  the  25th  day  of  December  last,  when 
the  said  Alfred  Baker,  his  executors,  administrators,  or  assigns,  should 
pay  the  sum  of  452.  as  and  for  the  rent  up  to  the  said  26th  day  of 
December  last;  which  said  sum  has  been  paid.  Provided  always, 
that  it  shall  be  lawful  for  either  of  them,  the  said  John  Bird  or  Alfred 
Baker,  and  his  executors,  administrators,  or  assigns,  to  determine  this 
demise  at  the  expiration  of  the  first  seven  years  thereof,  by  giving  or 
leaving  six  previous  calendar  months*  notice  in  writing  to  that  effect 
unto  or  for  the  other  of  them,  his  executors,  administrators,  or  assigns, 
at  his  or  their  usual  place  or  places  of  abode ;  and  thereupon,  in  either 
of  such  cases,  this  demise,  and  every  covenant,  matter,  and  thing  herein 
contained,  shall  cease  and  determine  accordingly;  but  without  preju- 
dice, nevertheless,  to  any  right  of  action  or  remedy  which  either  of 
the  said  parties,  his  executors,  administrators,  or  assigns,  may  have 
against  the  other  of  them,  his  heirs,  executors,  administrators,  or 
a^gns,  for  or  in  respect  of  any  previous  breach  or  non-fulfilment  of 
anv  of  the  covenants  herein  contained." 

The  plaintiff,  on  the  17th  June,  1856,  gave  defendant  a  written 
notice,  reciting  the  lease  with  the  proviso,  and  adding  that  he  thereby 
gave  "  notice  that  I  hereby  determine  the  said  demise  at  the  expira- 
tion of  the  first  seven  years  thereof,  commencing  from  the  said  25th 
*day  of  December,  1849."  The  counsel  for  the  defendant  con-  r^-  . 
tended  that  the  plaintiff,  by  the  terms  of  the  lease,  could  not  •■ 
determine  the  demise  before  19th  July,  1858,  being  seven  years  from 
the  making  of  the  lease.  The  Lord  Chief  Justice  reserved  leave  to 
move  to  enter  a  verdict  for  defendant  on  this  point.  Verdict  for  the 
plaintiff. 

Macaulay  now  moved,  pursuant  to  leave  reserved. — The  intention 
of  the  parties  was  that  the  defendant  should  take  an  indefeasible  inte- 
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rest  for  seven  years.  Now  his  interest  commenced,  not  on  25th 
December,  1849,  the  day  from  which  the  fourteen  years  were  to  be 
reckoned,  but  on  the  making  of  the  lease,  that  is,  on  19th  July,  1851 ; 
and  that  interest  could  therefore  not  be  determined  till  19th  July, 
1858.  The  description  of  the  "term  of  fourteen  years,"  "from  the 
25th  day  of  December,  1849."  merely  designates  the  time  till  which 
the  lease  is  to  run :  the  eflfect  is  a  demise  from  19th  July,  1851,  to  25th 
December,  18^3 :  Cooper  v.  Robinson,  10  M.  &  W.  694.t  There  the 
habendum  of  a  lease  was  "to  hold  from  the  30th  July,  1840,  for  the 
term  of  fourteen  years ;"  and  the  lease  was  made  -after  29th  Septem- 
ber, 1841.  Parke,  B.,  said :  " The  'term'  in  the  lease  only  designates 
the  time  for  which  it  is  to  run,  by  way  of  calculation,  not  as  convey- 
ing any  interest.  It  is  but  a  different  way  of  saying  that  it  is  a  term 
for  twelve  years  and  eight  months  to  come."  Here  the  words  are  "  to 
determine  this  demise  at  the  expiration  of  the  first  seven  years  there- 
of;" that  is,  of  the  "demise,"  not  of  the  "term:"  no  interest  ante- 
cedent to  the  date  of  the  lease  is  created :  Shaw  t;.  Kay,  1  Exch.  412.t 
The  lease  must.be  construed  in  the  sense  most  beneficial  to  the  lessee, 
^^e-i  *Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  we  ought 
-'  not  to  grant  a  rule.  The  decision  in  Shaw  v.  Kay  was  that  the 
tenant,  under  that  lease,  was  not  liable  for  breaches  of  covenant  oc- 
curring after  the  commencement  of  the  term  named,  but  before  the 
making  of  the  lease.  What  breaches  of  covenant  a  tenant  is  liable 
for  will  depend  upon  the  frame  of  the  covenant  in  the  particular  case. 
Here  it  is  clear  that  the  intention  of  both  parties  was  that  the  lease 
should  be  determinable  at  the  end  of  seven  years  from  Christmas 
1849.  The  habendum  and  the  proviso  show  that  they  understood  the 
lease  to  be  for  the  fourteen  years  commencing  at  that  time,  and  to  be 
liable  to  determination  at  the  end  of  seven  years  from  such  commence- 
ment. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion,  whether  we 
look  to  the  exact  words  of  the  proviso  or  its  obvious  intention.  The 
determination  was  to  be  at  the  end  of  seven  years  from  the  time  from 
which  the  term  was  to  run;  in  fact,  at  the  end  of  half  the  terra 
named. 

Erle,  J. — I  am  of  opinion  that  the  plaintiflF's  construction  is  in 
accorijance  with  the  intention  of  the  parties  to  be  gathered  from  the 
instrument. 

Hill,  J. — ^I  entirely  agree.  The  proviso  for  the  notice  is  to  be 
construed  as  the  parties  intended  it,  and  not,  as  Mr.  Mdcaulay  seeks 
to  construe  it^  according  to  an  artificial  interpretation  of  the  words 
used.  Rule  refused. 


»,«.  ♦WILLIAM  EVERETT  r.  CHARLES  ROBERTSON. 
^^J  Nov.  4. 

In  answer  to  a  plea  of  the  Statute  of  Limitations,  in  an  action  for  a  debt,  plain tiif  proved 
that,  within  six  years  of  action  brought,  defendant  had  presented  a  petition  for  arrangement 
with  his  creditors,  nnder  stat  7  A  8  Vict  o.  70,  and  bad  inserted  the  debt  upon  which  the  action 
was  brought  in  the  account  of  his  debts :  and  his  proposal  was  that  **  for  the  fntare  payment  or 
compromise  of  such  debts  and  engagements,"  he  proposed  to  assign  all  his  estate  and  effects  to 
trustees. 

Held,  not  to  be  sufBcient  to  take  the  case  out  of  the  statute,  as  not  showing  that  from  which 
the  Court  could  infer  an  unconditional  promise  or  a  promise  upon  a  condition  ftilfilled. 
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Action  by  drawer  of  bill  of  exchange,  dated  let  September,  1847, 
for  2352.,  payable  two  months  after  date,  drawn,  payable  to  plaintiflF, 
upoa  and  accepted  by  defendant ;  and  for  money  lent,  money  paid, 
interest,  and  on  accounts  stated.    (Writ  issued  22d  March,  1858.) 

The  plaintiff,  by  his  particulars,  claimed  805 1 ;  namely,  285 1  on 
the  acceptance,  15Z.  '*  to  interest  thereon  as  agreed,"  and  551.  for  money 
paid :  this  last  item  was,  in  the  particulars,  dated  February,  1848. 

Plea  3.  That  the  alleged  causes  of  action,  or  any  or  either  of  them, 
did  not  accrue  within  six  years  before  this  suit. 

Issue  thereon,  and  on  other  pleas. 

On  the  trial,  before  Hill,  J.,  at  the  London  Sittings  after  last  Trinity 
Term,  the  plaintiff,  as  to  the  issue  on  the  third  plea,  relied  upon  a 
petition  presented  to  the  Court  of  Bankruptcy  by  the  defendant,  on 
September  5th,  1854,  under  the  act  for  facilitating  arrangements  be- 
tween debtors  and  creditors,  7  &  8  Vict.  c.  70.  The  defendant  verified 
the  petition  by  affidavit.  In  the  account  of  his  debts  he  inserted  the 
plaintiff's  name,  for  805/.,  thus:  *'1846  to  1848,  principal  and  interest 
for  money  from^time  to  time  lent  to  your  petitioner."  .  The  proposal 
was :  "  That,  for  the  future  payment  or  compromise  of  such  debts  and 
engagements,  your  petitioner  proposes  to  *assign  to  a  trustee  or  r^^^,^ 
trustees,  to  be  appomted  by  the  creditors  under  this  petition,  all  *- 
his  estate  and  effects,"  &c.  The  learned  Judge  ruled  that  this  was  not 
a  promise  sufficient  to  take  the  case  out  of  the  operation  of  the  Statute 
of  Limitations ;  and  the  defendant  had  a  verdict  on  this  issue.  On 
the  other  issues,  the  verdict  was  for  the  plaintiff. 

JSr.  Hawkins  now  moved  for  a  new  trial. — The  admission  ofliabilitv 
is  unqualified.  [Lord  Campbell,  C.  J. — The  question  is,  whether  it 
is  that  from  which  a  promise  to  pay  can  be  inferred.]  It  is  a  promise 
to  pay  in  a  particular  manner,  if  permitted.  In  Mountstephen  v, 
Brooke,  3  B.  &  Aid.  141  (E.  0.  L.  R.  vol.  5),  it  was  held  that  the 
statute  was  met  by  an  acknowledgment  of  the  debt  contained  in  a 
deed  between  the  defendant  and  a  stranger :  and  Abbott,  C.  J.,  said : 
"  there  is  a  solemn  acknowledgment  of  the  existence  of  the  debt  within 
six  years,  the  legal  effect  of  which  is,  to  raise,  of  itself,  a  promise  to  pay 
the  debt."  In  Eicke  v.  Nokes,  Moo.  &  R.  859,(a)  Tindale,  C.  J.,  held 
that  an  entry  in  the  examination  of  a  bankrupt  of  a  debt  as  due  to 
the  plaintiff  is  a  sufficient  acknowledgment,  as  against  the  bankrupt, 
to  take  the  case  out  of  the  statute.  In  Smith  v.  Poole,  12  Sim.  17,  a 
creditor  of  a  deceased  person  sued  the  administrator,  on  a  debt  from 
the  deceased  against  which  the  time  had  run.  It  appeared,  however, 
that  the  defendant,  within  four  years  of  the  commencement  of  that 
suit,  had,  upon  the  occasion  of  a  suit  against  him  by  another  party  in 
the  Ecclesiastical  Court,  been  called  upon  to  give  a  statement  of  the 
intestate^s  assets,  and  had  thereupon  ^exhibited  an  inventory,  r^^g 
sign^  by  himself  in  which  this  debt  was  stated  to  be  outstana-  ^ 
ing.  This  was  held,  by  Shadwell,  V.  C,  to  be  an  acknowledgment  in 
writing,  sufficient  to  satisfy  stat.  9  6.  4,  c.  14,  s.  1.  It  might  there 
have  been  urged  that  the  promise  was  not  unqualified,  inasmuch  as  it 
could  not  be  supposed  that  the  defendant  promised  to  pay  whether 
there  were  assets  or  not.  [Wightman,  J. — An  insolvent  might  prom- 
ise.]   There  is  no  pretence  for  saying  that  the  acknowledgment  here 

(•)  Sea  Pott  V.  Clegg,  16  M.  A  W.  321.t 
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is  qualifie<l ;  and  an  unqualified  acknowledgment  is  in  law  a  promise 
to  pay. 

Lord  Caiipbkll,  C.  J. — It  has  been  decided,  over  and  over  again, 
that,  to  take  a  case  out  of  the  Statute  of  Limitations,  there  ought  to 
be  that,  whether  in  express  terms  or  not,  which  the  law  can  treat  as  a 
promise  to  pay.  The  law  infers  a  promise  from  an  absolute  admissiou. 
But  it  has  be^n  repeatedly  held  that,  if  the  admission  be  coupled  with 
that  which  prevents  a  promise  from  being  inferred,  the  statute  is  not 
barred.  Now,  when  a  debtor  says,  I  will  pay  if  you  give  me  time 
and  accept  a  composition,  it  is  manifest  that  a  promise  cannot  be  in- 
ferred. Eicke  V.  Nokes,  1  Moo.  &  R.  359,  a  Nisi  Prius  case,  has  been 
cited :  but  since  that  case  it  has  often  been  decided  that  there  must 
be  that  from  which  a  promise  can  be  inferred :  and  this  we  cannot  do, 
where  we  find  only  an  agreement  to  pay  if  a  composition  be  acceded 
to.  [jET.  Hawkins  mentioned  Collis  v.  Stack,  1  H.  4  N.  605.t]  There 
the  words  of  the  letter  were  "all  will  be  right;"  which  the  Court 
^^  gi  construed  as  an  absolute  promise. 

J  *WiGHTMAN,  J. — I  do  not  kuow  that  the  law  can  be  better 
stated  than  by  the  late  Lord  Chief  Justice  Jervis  in  his  treatise  on 
All  the  New  Rules  (p.  850,  note  (a),  4th  ed.),  where  he  says  of  stat. 
9  G.  4,  c.  14 :  "  Before  this  statute,  not  only  a  verbal  promise  to  pay 
a  debt  more  than  six  years  old,  but  a  bare  (unconditional)  acknow- 
ledgment of  its  subsistence,  made  within  six  years  before  action 
brought,  had  been  held  sufficient  to  take  the  case  out  of  the  stat.  21 
Jac.  1,  c.  16,  8.  8."  "  But  now,  in  order  to  revive  the  liability  of  a 
debtor,  after  the  expiration  of  six  years,  by  a  subsequent  acknowledg- 
ment or  promise,  there  must  be  proof  of  some  writing  signed  by  him- 
self," "  either  containing  an  express  promise  to  pay  the  aebt,  or  being 
in  terms  from  which  an  unqualified  promise  to  pay  it  is  necessarily  to 
be  implied.  If,  therefore,  the  writer,  although  he  admit  the  existence 
of  the  debt,  refuse  to  pay  it,  or  reserve  the  matter  for  future  con- 
sideration, or  refer  the  creditor  to  some  third  person  for  payment,  or 
the  like,  this  will  not  be  sufficient  to  prevent  the  operation  of  the 
statute."    That  is  express :  and  no  such  promise  can  be  here  inferred, 

(Erlb,  J.,  had  left  the  Court.) 

Hill,  J. — The  cases  which  had  occurred  before  Tanner  v.  Smart,  6 
B.  &  C.  608  (E.  C.  L.  B.  vol.  18),  had  created  some  confusioa  in  the 
law.  But,  since  that  decision,  it  has  always  been  held  that  there  must  be 
either  an  unconditional  acknowledgment  from  which  a  promise  can 
be  inferred,  or  a  promise.  But,  if  the  promise  be  conditional,  and 
the  condition  be  unperformed,  that  is  not  an  absolute  promise  until 
♦9ftl  *^®  *condition  be  performed.  In  Smith  v,  Thome,  18  Q.  B.  134, 
^"-1  189  (E.  C.  L.  B.  vol.  86),  Parke,  B.,  said :  "  The  acknowledgment 
must  be  consistent  with  an  intention  to  pay,  either  on  request,  or  else 
(which  practically  ccnies  to  the  same  thin^)  at  the  end  of  a  particular 
period  which  has  elapsed,  or  on  some  condition  which  has  been  fulfilled." 
l(ow,  applying  that  to  the  case  before  the  Court,  it  is  clear  that  the 
acknowledgment  relied  on  is  not  sufficient  to  take  the  case  out  of  the 
statute.  Bule  refused. 
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JONES,  Appellant,  against  TAYLOR,  Respondent.    Nov.  6. 

Upon  complaint  mado  against  T.,  bofora  jaBtiees,  under  Btat.  8  A  4  Viot  e.  97,  i.  16,  for  wil- 
fblly  trespasting  on  the  premifoe  of  a  railwaj  Company,  and  refasing  to  quit  them  upon  request 
Buule,  it  appeared  that  T.  had  gone  on  to  tiie  premises  for  the  purpose  of  repairing,  under  a 
eontraet  U^  do  so,  a  carriage  which  was  there,  bj  the  permission  of  the  Company,  and  which 
beloBgad  to  a  third  party ;  that  be  had  previonsly  been  prohibited  by  the  Company  (Irom  enter- 
ing ;  and  that»  upon  being  requested  by  the  Company  to  quit,  he  refused  to  do  so,  insisting  on 
his  right  to  remain  for  ihe  purpose  of  completing  the  repair ;  without  which  repair  the  carriage 
eould  not  quit  the  yard.    The  magistrates  having  reftised  to  eouTict; 

Held,  on  appeal  under  staL  20  A  21  Vict.  c.  43,  that  the  Justices  were  not  bound  to  eonviot» 
inasmaeh  as  it  was  competent  to  them,  if  they  thought  lit,  to  decide  that  T.  was  not  a  wilftil 


The  general  mle  in  appeals  is  that  the  respondent  begins  :  but  when,  under  stat  20  A  21 
VicL  c  4Z,  the  appellant  insists  that  a  complaint  has  been  wrongfully  dismissed,  the  appellant 
is  to  begin. 

This  was  a  case  stated  for  the  opinion  of  this  Court  by  justices 
under  stat.  20  &  21  Yict.  c.  43,  in  suDstance  as  follows. 

At  a  petty  sessions  holden  in  and  for  the  borough  and  city  of 
Chester,  on  Slst  March,  1858,  before  three  justices  acting  in  and  for 
the  said  borough  and  city,  one  Edward  Henry  Taylor,  the  respondent, 
was  charged  for  that,  on  30th  March,  1858,  in  the  parish,  &c.,  in  the 
borough  and  city  of  Chester,  he  "wilfully  trespassed  on  certain  premises, 
being  part  of  the  joint  station  of  The  ^London  and  North  r^^^ 
Western  Railway,  The  Chester  and  Holyhead  Railway,  The  '• 
Great  Western  Railway,  and  The  Birkenhead,  Lancashire  and  Ceshire 
Junction  Railway,  situate  and  being  in  the  parish  aforesaid,  in  the 
borough  and  city  aforesaid,  and  refused  to  quit  the  same  upon  request 
to  him  made  by  one  John  Owen,  an  officer  of,"  &c.  (naming  the  four 
Companies),  "  contrary  to  the  provisions  of  the  statute  3  &  4  Vict.  c. 
97,  8.  16." 

The  justices  dismissed  the  complaint:  whereupon  Robert  Lewis 
Jones,  the  complainant,  required  a  case  to  be  stated ;  which  the  justices 
thereupon  stated  as  follows. 

At  the  hearing  of  the  said  complaint  it  was  proved,  on  the  part  of 
the  conaplainant,  that  the  defendant,  who  had  been  previously  pro- 
hibited from  coming  on  to  the  said  station,  or  the  premises  connected 
therewith,  by  the  complainant,  was  in  a  coal-yard  belonging  to  the 
said  Railway  Companies,  and  forming  part  of  the  said  joint  railway 
station ;  and  that  ne  refused  to  quit  the  same,  upon  request  made  to 
him  by  John  Owen,  one  of  the  Companies'  officers;  ana  that  he  was 
thereupon  arrested  by  the  said  John  Owen,  in  pursuance  of  directions 
received  from  the  said  Robert  Lewis  Jones  to  arrest  the  said  defendant 
whenever  he  was  found  upon  the  premises  of  the  said  Companies,  and 
refused  to  leave.  On  behalf  of  tne  defendant,  it  was  proved  that  he, 
the  defendant,  was  the  owner  of  several  railway  coal- wagons,  and  had 
extensive  contracts  to  repair  certain  other  wagons  belonging  to  other 
persons  for  a  term  of  seven  years  from  April,  1857.  That  such 
waeons  came  to  the  said  coal-yard^  for  the  purpose  of  being  unloaded ; 
and  that,  when  repairs  were  requisite  to  be  done  to  the  said  wagons, 
it  might  be  necessarv  that  the  same  should  *be  done  in  the  said  r^oo 
coal-yard  before  such  waeons  could  be  removed  therefrom.  It  ^ 
was  also  admitted  that  other  persons,  having  contracts  for  the  repairs 
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of  wagons,  or  being  owners  of  wagons,  were  allowed  with  their  work- 
men and  others  to  go  upon  the  said  coal-yard  for  the  purpose  of  look- 
ing after  and  repairing  their  wagons ;  and  that  the  officers  of  the  said 
Companies  were  only*  instructed  to  arrest  the  said  defendant  and  no 
other  person.  That  such  instructions  had  been  given  by  the  said  E. 
L.  Jones  to  the  said  John  Owen ;  and  that  the  said  J.  Owen  acted 
throughout  under  the  directions  of  the  said  R.  L.  Jones.  That  the 
said  B.  L.  Jones  had  refused  to  state  the  reasons  why  such  instruc- 
tions had  been  given.  It  was  also  proved  that,  on  the  day  in  question, 
a  certain  coal- wagon,  belonging  to  Messrs.  Hayworth  &  Thompson,  and 
which  wagon  the  defendant  was  under  a  contract  to  repair,  was  then, 
by  permission  of  the  said  Companies  or  some  of  them,  in  the  said  coal- 
yard.  It  was  proved  that  Messrs.  Hayworth  &  Thompson  had  written 
to  the  said  E.  H.  Taylor,  requesting  him  to  see  that  this  wagon  (with 
others)  was  repaired.  It  was  also  proved  that  the  defendant  was  then 
in  the  coal-yard  giving  directions  to  a  person  in  his  service,  who  was 
then  engaged  in  repairing  the  said  coal- wagon,  and  was  in  no  way 
misconducting  himself.  That,  when  requested  to  leave  the  said  coal- 
yard,  the  said  defendant  stated  he  would  do  so  when  he  had  done  his 
work ;  and  that  he  was  then  arrested  and  imprisoned  by  the  direction 
of  the  said  B.  L.  Jones  for  trespassing  upon  the  said  coal-yard.  It 
^aa  proved  that  it  was  necessary  to  repair  this  wagon  before  it  could 
leave  the  coal-yard. 

And,  whereas,  upon  the  said  hearing,  we,  being  of  opinion  that  in 

*2^1   P^^°^  ^^  ^*^  *^®  above  facta  did  not  *render  the  defendant  liable 
■^  to  be  convicted  as  a  wilful  trespasser  within  the  true  intent  and 
meaning  of  the  said  statute  3d  and  4th  Yict.,  c.  97,  sect.  16,  then  dis- 
missed the  said  complaint  as  aforesaid. 

And  hereupon  the  judgment  of  the  said  Court  of  Queen's  Bench  is 
required  as  to  whether  or  not  we,  the  said  justices,  were  correct  in 
point  of  law  in  our  determination  as  aforesaid ;  or  as  to  what  should 
be  done  in  the  premises. 

Mclntyre,  for  the  appellant. — The  appellant  is  entitled  to  begin,  in 
such  a  case  as  this.  [Lord  Campbell,  C.  J. — Our  own  rule,  by  which 
we  shall  abide,  is  that  in  general  the  respondent  in  an  appeal  against 
a  conviction  begins.  But  here,  as  the  appellant  complains  that  the 
summons  was  dismissed,  it  is  fit  that  he  should  begin.]  The  question 
arises  on  sect.  16  of  stat.  8  &  4  Vict.  c.  97,  which  enacts  "  that  if  any 
person  shall  wilfully  obstruct  or  impede  any  officer  or  agent  of  any 
railway  company  in  the  execution  of  his  duty  upon  any  railway,  or 
upon  or  in  any  of  the  stations  or  other  works  or  premises  connected 
therewith,  or  if  any  person  shall  wilfully  trespass  upon  any  railway, 
or  any  of  the  stations  or  other  works  or  premises  connected  there witu, 
and  shall  refuse  to  quit  the  same  upon  request  to  him  made  by  any 
officer  or  agent  of  the  said  company,  every  such  person  so  offending, 
and  all  others  aiding  or  assisting  therein,  shall  and  may  be  seized 
and  detained  by  any  such  officer  or  agent,  or  any  person  whom  he 
may  call  to  his  assistance,  until  such  offender  or  offenders  can  be  con- 
veniently taken  before  some  justice  of  the  peace  for  the  county  or 
place  wherein  such  offence  shall  be  committed,"  and,  on  conviction, 
♦94.-1  shall  forfeit  a  sum  not  exceeding  6t,  and  in  *default  of  payment 
■I  shall  be  imprisoned  for  a  term  not  exceeding  two  months.    The 
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facts  bring  the  case  within  the  enactment,  unless  it  can  be  said  that 
the  resjx)ndent  did  not  '*  wilfully  trespass."  But  whoever  goes  on  the 
land  of  another,  against  the  will  oi  the  owner,  trespasses  wilfully. 
This  is  Blackstone's  explanation  of  trespass  on  a  close:  he  adds, 
'^  every  man's  land  is  in  the  eye  of  the  law  enclosed  and  set  apart 
from  bis  neighbour's:"  3  Bl.  Com.  209.  A  fortiori  an  entry  which 
has  been  prohibited  by  the  owner  is  a  trespass:  and  here  the  Compa- 
nies had  a  clear  right  to  prohibit.  [Lord  Campbell,  C.  J. — Under 
this  statute,  must  not  there  be  a  trespass  in  the  first  instance  ?]  The 
party  could  not  be  arrested  till  he  had  been  required  to  quit  the  land. 
[WiGHTMAN,  J. — Suppose  he  goes  on  it  by  mistake.]  That  will  not 
warrant  his  remaining  after  the  prohibition.  [Lord  Campbell,  C.  J. 
— Suppose  he  goes  on,  and  remains,  under  a  claim  of  a  right,  in  the 
justice  of  which  he  bonfi  fide  believes.]  When  a  man,  after  warning, 
persists  in  asserting  such  a  right,  for  the  purpose  of  trying  the  ques- 
tion, he  places  himself,  if  wrong,  in  the  position  of  a  trespasser. 
{WiGHTMAN,  J. — Is  not  a  wilful  trespasser  he  who  chooses  to  come 
on  the  land  without  believing  that  he  has  any  right  ?]  How  then  are 
the  Companies  to  keep  intruders  away  ?  [Lord  Campbell,  C*  J. — 
There  is  the  remedy  of  molliter  manus  imposuit.  Cannot  the  magis- 
trates here  say  that  they  think  the  trespass  was  not  wilful  ?  If  they 
had  found  a  wilful  trespass  they  could  not  have  refused  to  convict.] 

MelUsh^  contr^. — The  respondent  asserts  a  right,  and  is  anxious  to 
persist  in  asserting  it.    (He  was  then  stopped  by  the  Court.) 

♦Lord  Campbell,  C.  J. — We  say  only  that  if  he  was  a  tres-  r^oK 
passer,  the  magistrates  were  not  bound  to  find  that  he  was  a  ^ 
wilful  trespasser. 

WiOHTMAN,  J.,  concurred. 

(Erle,  J.,  had  left  the  Court.) 

Hill,  J.,  concurred.  Appeal  dismissed. 


CHAPMAN,  Appellant,  v.  ROBINSON,  Respondent.    Nov.  6. 

An  information  against  C.  was  laid  before  JasUoes,  under  sect.  69  of  stat  6  A  6  W.  4,  o.  50, 
for  that  he  encroached  on  a  carriageway  by  making  a  cottage  within  fifteen  feet  of  the  centre 
of  the  carriageway.  It  appeared  that  ^e  carriageway  was  metalled,  and  that  the  cottage  had 
baea  made  within  fifteen  feet  of  the  centre  of  the  road  so  metalled;  but  that  it  was  not  made  on 
a  part  which  had  been  metalled  or  repaired  by  the  surreyor  within  six  months,  bat  upon  land 
which,  though  open  to  the  metalled  part  of  the  highway,  and  forming  part  of  it,  and  liable  to 
be  seed  by  the  pablic,  had  not  been  so  used  for  many  years.    The  Justices  having  convicted : 

Held,  that  the  eonviction  was  wrong;  for  that,  in  order  to  jostify  a  conviction  under  sect 
69,  the  eneroachment  must  be  upon  a  highway  as  defined  in  sect  63,  that  is,  on  a  highway 
lepaired  by  the  surveyor  within  six  months. 

Where  justices  convict,  and,  upon  being  immediately  thereupon  applied  to  for  a  case,  accede 
at  OBce,  it  is  sufficient,  under  stat.  20  A  21  Vict  o.  48,  s.  3,  that  the  appellant  enter  into  a 
rseognisaace  within  three  days  from  the  determination  and  before  a  ease  is  stated  and  delivered 
to  him,  though  the  reeognisaace  be  not  entered  into  "  at  the  time  of  making  such  application." 

On  20th  April,  1858,  an  information  was  laid  by  John  Robinson, 
the  respondent,  as  surveyor  of  the  highwavs  for  the  parish  of  Yarbo- 
rough,  in  the  Parts  of  Lindsey  in  Lincolnshire,  before  a  justice  of  the 
peace  for  the  said  Parts,  against  the  appellant,  John  Chapman,  a 
labouier,  residing  at  Yarborough. 
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"  For  tliat  he,  the  said  John  Chapman,  within  the  space  of  six  calen- 
dar months  then  last  past,  to  wit,  between  the  25th  day  of  March  then 
♦9fil  ^*^*  past,  and  the  15th  day  *of  April  then  instant,  at  the  parish 
J  of  I  arborough  in  the  said  Parts,  did  unlawfuUjr  encroach  on  a 
certain  carriageway  there  situate,  being  a  certain  highway  leading 
from  the  parish  of  Yarborough  aforesaid  to  the  parish  of  Covenham 
St.  Mary  m  the  said  Parts,  by  then  and  there  making,  or  causing  to 
be  made,  a  certain  building,  to  wit,  a  mud  and  stud  cottage,  within 
fifteen  feet  of  the  centre  of  the  said  carriageway,  contrary  to  the 
statute  made  and  passed,"  4x5.  (5  &  6  W.  4,  c.  50),  intituled  "  An  Act 
to  consolidate  and  amend  the  laws  relating  to  highways  in  that  part 
of  Great  Britain  called  England." 

The  said  information  and  complaint  duly  came  on  to  be  heard  at 
an  adjourned  special  sessions  for  the  highways  for  the  petty  sessions 
district  of  the  Hundreds  or  Wapentakes  of  Louth,  Esk,  and  Ludbo- 
rough,  in  which  said  district  the  said  pArish  of  Yarborough  is  situate, 
holden  at  Louth  aforesaid,  on  the  4th  day  of  May,  1858,  by  and  before 
three  justices  acting  in  and  for  the  said  Parts  and  District.  And 
thereupon,  after  fully  hearing,  &c.,  the  said  justices  convicted  the  said 
John  Chapman  of  the  offence  charged  in  the  said  information,  and 
adjudged  him  tp  pay  a  penalty  of  one  shilling,  and  costs. 

Chapman  appliea  in  writing  to  the  said  justices,  within  the  time 
limited  by  stat.  20  &  21  Vict.  c.  48,  to  state  and  sign  a  case,  &c.:  and 
the  said  justices  hereby  stated  such  case  as  follows. 

At  the  hearing  of  the  said  information,  before  us,  it  was  proved,  on 
behalf  of  the  respondent,  and  admitted  by  the  appellant,  that  he,  the 
appellant,  had  at  the  period  alleged  begun  to  erect  the  mud  and  stud 
cottage  mentioned  in  the  information ;  and  that  such  building  was 
^271  ^^^^^  standing :  and,  further,  that  the  front  of  the  said  ^building 
■^  so  erected  was  within  fifteen  feet  of  the  centre  of  the  said  high- 
way, that  is,  of  that  portion  of  the  highway  which  was  repaired  with 
hard  materials  and  formed  the  "  carriageway"  mentioned  m  the  said 
information. 

(A  plan,  with  an  explanation,  was  annexed  to  the  case,  w;hich 
showed  that  the  cottage  was  surrounded  by  a  piece  of  land ;  and  that 
this  piece  was  fenced  off  from  the  road  several  years  ago.) 

The  respondent  also  produced  an  award  made  by  the  Commissioners 
under  the  provisions  of  an  Act  of  Parliament  for  the  enclosure  of  the 
open  fields  in  the  parish  of  Yarborough,  dated  31st  day  of  October,  1813, 
to  which  award  was  annexed  a  plan  of  the  new  and  old  enclosures, 
and  the  public  roads  in  the  parish,  as  they  existed  at  that  time.  And 
from  such  plan  it  appeared  that  the  piece  of  land,  in  the  first-men- 
tioned plan,  including  the  present  site  of  the  cottage  or  alleged 
encroachment,  had  not  been  fenced  in  at  that  time ;  and  that  nothing 
had  been  built  upon  it :  but  it  was  represented  in  the  said  award  plan 
as  lying  open  to,  and  forming  part  of,  the  said  highway. 

(An  enlarged  drawing  of  this  plan  was  annexed  to  the  case.) 

It  was  further  proved  by  witnesses,  examined  on  oath  before  jjs, 
that,  up  to  about  two  or  three  years  after  the  above-mentioned  enclo- 
sure, the  said  piece  of  land  in  the  said  first-mentioned  plan,  including 
the  site  of  the  alleged  encroachment,  was  open  to  the  highway,  and 
could  be  used  by  the  public  for  riding  and  driving  upon,  although 
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the  same  had  never  been  repaired  as  part  of  the  road,  and  that  nothing 
at  that  time  was  built  upon  it.  That,  about  the  period  mentioned^ , 
namely,  about  two  or  three  years  after  the  enclosure,  one  Edward 
Kirk,  a  labourer,  *built  a  cow-shed  upon  part  of  the  piece  of  ^^r. 
land  in  question,  and  nearly  upon  the  present  site  of  the  alleged  ^ 
encroachment.  That,  shortly  after  the  erection  of  this  cow-shed,  the 
said  E.  Kirk  fenc^  off  the  said  piece  of  land  from  the  road  with  posts 
and  rails ;  for  which  posts  and  rails  a  quick  fence  was  substituted 
about  twenty  years  ago :  and  the  piece  of  land  in  question  has  ever 
since  contiuHcd,  and  still  is,  so  fenced  off  from  the  road.  That,  after 
the  death  of  the  said  E.  Kirk,  his  son  took  possession  of  the  said  cow- 
shed and  piece  of  land,  and  put  a  haystack  on  part  of  the  land :  and 
he  occupied  the  same  until  his  death,  when  his  widow  continued  in 
possession,  until  she  married  the  appellant ;  who  then  entered  into 
possession  of  the  piece  of  land  in  question,  and  has  so  continued  ever 
since. 

It  was  further  proved  that,  before  beginning  to  build  the  said  cot- 
tage, the  appellant  applied,  in  the  month  of  March  last,  at  a  meeting 
of  the  said  parish  of  i  arborough  in  vestrv  assembled,  for  their  sanc- 
tion :  upon  which  he  was  informed  that  there  would  be  no  objection, 
providea  he  did  not  build  within  fifteen  feet  of  the  centre  of  the  road. 

That  the  said  building  or  alleged  encroachment  does  not  extend 
nearer  to  the  centre  of  the  road  than  the  said  cow-shed  formerly  did. 

On  the  above  facts  it  was  contended  on  behalf  of  the  appellant : 

1st.  That,  inasmuch  as  the  piece  of  land  in  question  had  been 
enclosed  before  the  passing  of  the  said  Act  of  5  &  6  W.  4,  c.  50,  the 
building  of  the  cottage  thereon  by  the  appellant,  under  the  circum- 
stances stated,  did  not  constitute  an  encroachment  within  the  meaning 
of  the  said  Act. 

*24  That  the  said  cottage  was  not  erected  on  the  highway,  as   r^^^Q 
defined  by  the  63d  and  69th  sections  of  the  Act :  and  the  case  of  '- 
Evans  r.  Oakley,  1  C.  &  K.  125  (E.  C.  L.  R.  vol.  47),  was  cited  in 
support  thereof. 

8d.  That  there  was  a  bon£  fide  claim  of  right  and  title  on  the  part 
of  the  appellant  in  question  before  us,  the  said  justices ;  and  therefore 
we  had  no  jurisdiction  to  make  the  said  determination. 

The  grounds  of  our  said  determination  were :  that,  as  the  piece  of 
land  in  question  was  originally  part  of  the  said  highway,  and  had 
*been  used  by  the  public,  and  that  as  the  cottage  built  by  the  appel- 
lant was  erected  on  a  part  of  such  original  highway,  and  within  fif- 
teen feet  of  the  centre  of  the  carriageway,  as  shown  in  the  annexed 
plan,  the  encroachment  was  one  within  the  69th  section  of  the  Act. 

HayeSf  Serjt.,  objected  to  the  case  being  heard.  He  produced  an 
affidavit :  from  which  it  appeared  that  the  complamt  before  the  ma- 
^trates  had  been  decided,  on  5th  May,  1858 ;  and  that  on  the  same 
day  a  written  application  for  a  case  had  been  made  by  the  appellant 
to  the  magistrates,  to  which  they  had  at  once  acceded.  The  recogni- 
sance was  entered  into  on  8th  May,  before  any  case  was  stated  and 
delivered  to  the  appellant.  Hayes,  Serjt.,  now  pointed  out  that  sect. 
2  of  stat.  20  &  21  Vict.  c.  43,  requires  that  the  appellant  must  apply 
for  a  case  within  three  days  after  the  determination  by  the  magistrates ; 
and  that  was  done  here  immediately  on  the  determination :  but  sect. 
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*^(Y]  ^  I'^uii'^s  that  '*  the  appellant,  at  the  time  of  making  such  *ap 
-'  plication,  and  before  a  case  shall  be  stated  and  delivered  to  him 
by  the  justice  or  justices,  shall  in  every  instance  enter  into  a  recog- 
nisance," &c.  Here  the  recognisance  was  not  entered  into  at  the  time 
when  the  application  was  made  in  fact,  though  it  was  entered  into 
within  the  time  to  which  the  application  might  have  been  postponed. 
Per  Curiam. — We  think  the  3d  section  is  satisfied, (a) 
Hayes,  Serjt.,  then  argued  for  the  respondent. — By  sect.  69  of  the  Gen 
eral  Highway  Act,  5  &  6  W.  4,  c.  50,  it  is  enacted,  "  that  if  any  person 
shall  encroach  by  making  or  causing  to  be  made  any  building,  hedge, 
ditch,  or  other  fence  on  any  carriageway  or  cartway  within  the  dis- 
tance of  fifteen  feet  from  the  centre  thereof,  every  person  so  offending 
shall  forfeit,  on  conviction,  for  every  such  offence  any  sum  not  ex- 
ceeding forty  shillings."  Here  the  cottage  is  within  the  fifteen  feet 
of  the  centre  of  the  carriageway.  But  the  appellant  relies  upon  sect. 
63,  which  enacts,  *'that  where  in  this  Act  any  matter  or  thing  is 
directed  or  forbidden  to  be  done  within  a  certain  distance  of  the  centre 
of  the  highway,  that  portion  of  ground  shall  be  deemed  and  taken  to 
be  the  highway  which  has  been  maintained  by  the  surveyor  as  high- 
way, and  repaired  with  stones  or  other  materials  used  in  forming 
highways,  for  the  six  months  immediately  preceding ;  and  the  centre 
*q^-|  of  the  highway  shall  be  the  middle  of  such  highway,  where  a 
-'  *line  being  drawn  along  the  highway,  or  a  point  marked,  an 
equal  number  of  feet  of  highway  which  have  been  so  maintained  and 
repaired  as  aforesaid  for  twelve  months  before  shall  be  found  on  each 
siae  of  such  line  or  mark."  It  will  be  contended  that  the  cottage  is 
not  an  encroachment  on  the  highway  so  defined,  because  the  spot  on 
which  it  stands  has  not  been  repaired  by  the  surveyor  in  the  manner 
above  described.  But  sect.  63  applies  only  to  the  determination  of 
the  centre  of  the  highway  from  which  the  fifteen  feet  are  to  be  mea- 
sured, and  has  no  reference  to  the  question  whether  a  particular  spot 
is  itself  to  be  considered  part  of  the  highway,  that  being  left  to  the 
ordinary  interpretation.  So  interpreted,  the  cottage  is  on  the  high- 
way, nothing  having  taken  place  which  can  destroy  the  highway  as 
shown  by  the  award  and  plan.  And,  so  far  as  the  measurement  from 
the  centre  is  concerned,  the  definition  in  sect.  63  will  include  this  case. 
It  appears  that,  in  stating  this  case,  the  justices  have  had  in  view  the 
decision  in  Evans  v.  Oakley,  1  C.  &  K.  125  (E.  C.  L.  R.  vol.  47).  But 
there  one  portion  of  the  part  not  metalled  was  so  situated,  and  the 
other  portion  not  metallecl  was  in  so  rough  and  uneven  a  state,  that 
carriages  could  not  pass :  nothing  of  the  sort  appears  here.  If  such 
a  question  came  before  a  jury,  it  would  be  left  to  them,  as  a  question 
of  fact,  whether  the  spot  was  part  of  the  highway.  [Wightman,  J. — 
You  define  the  highway  as  any  part  where  the  public  has  the  right  to 
go.]  Of  course  it  would  not  include  any  part  where  it  was  physi 
cally  impossible  for  the  public  to  go,  as  if  there  were  a  pond  or  a  steep 
rock.  In  Evans  v.  Oakley  the  jury  appear  to  have  found  upon  the 
facts,  as  summed  up  by  the  Judge,  that  the  land  enclosed  was  not,  and 

(a)  As  to  security  under  seet  14  of  the  County  Conrt  Act,  18  A  14  Viet.  e.  61,  see  Stone  v. 
Dean,  B.  B.  A  B.  504.  See  also  Syred  v.  Carrnthers,  B.  B.  A  E.  469,  aa  to  notice  to  the  ra- 
■pondent  under  lUt.  20  A  21  Vict  c.  43,  s.  2. 
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never  had  *beeii,  a  part  of  the  highway :  here  the  justices  must  p^jon 
be  understood  as  finding  that  the  spot  is  a  part  of  the  highway.  '■ 
In  Keane  v.  Reynolds,  2  E.  &  B.  748  (E.  C.  L.  R.  vol.  75),  it  was  con- 
tended that  there  could  not  be  a  legal  conviction,  under  sect.  69,  where 
no  part  of  the  highway  had  been  repaired  with  stones ;  but  that  case 
is  not  like  the  present,  where  there  is  a  part  repaired  with  stones,  from 
the  centre  of  which  the  measurement  of  fifteen  feet  can  be  made.  As 
to  the  argument  that  the  spot  is  not  on  the  highway  because  it  was 
enclosed  oflF  before  stat.  5  &  6  W.  4,  c.  50,  such  an  enclosure  could 
not  do  away  with  the  right  of  the  public ;  and'therefore  the  place  re- 
mained a  highway  up  to  and  at  the  time  of  the  Act  passing. 

Bodkn,  contr^ — The  Legislature  cannot  have  intended  that  ques- 
tions of  title  should  be  tried  under  sect.  69  of  stat.  5  &  6  W.  4,  c.  50. 
There  was  here  no  encroachment  by  making  "any  building"  *'on  any 
carriageway"  at  all,  within  the  meaning  of  the  enactment  forbidding 
the  encroachment  within  a  certain  distance  of  the  centre,  since  the 
carriageway  must  be  the  same  as  highway,  and,  within  that  enact- 
ment, the  spot  is  not  on  the  highway,  being  not  on  a  part  repaired 
with  stones,  &c.,  within  six  months.  Whether  upon  an  indictment 
the  spot  would  be  held  to  be  on  the  highway  is  immaterial :  the  ques- 
tion is  as  to  the  applicabilitv  of  sect.  69  as  explained  by  sect.  63. 

Lord  Cakpbell,  C.  J. — We  are  all  of  opinion  that  the  Act  of  Par- 
liament giving  this  summary  jurisdiction  would  be  harsh,  and  even 
tyrannical,  if  the  justices  could  convict  in  a  case  like  the  present :  the 
Legislature  must  *have  meant  to  confine  the  case  to  encroach-  p^qo 
ments  on  a  highway  of  which  the  public  was  in  actual  enjoy-  ^ 
ment.  This  appears  from  a  comparison  of  sects.  63  and  69  with  each 
other.  The  cottage  here  was  not  an  encroachment  on  that  which,  for 
the  purpose  of  sect.  69,  is  actual  highway,  though,  perhaps,  in  a  pro- 
ceeaing  by  indictment,  the  spot  where  it  stands  might  turn  out  to  be 
part  of  the  legal  highway. 

WiOHTif  AN,  J. — The  encroachment  must  be  within  fifteen  feet  of 
the  centre  of  the  highway,  and  also  upon  that  which  is  highway. 
Now,  by  sect.  63,  that  which  is  highway,  so  far  as  regards  the  appli- 
cation of  sect.  69,  must  be  that  which  the  surveyor  has  recognised  as 
highway,  and  has  clearly,  recently  and  ordinarily  treated  as  such. 

(Eblk,  J.,  had  left  the  Court.) 

Hill,  J. — I  am  of  the  same  opinion.  Sect.  69  must  be  read  in 
conjunction  with  sect.  63,  which  defines  a  highway,  for  the  pur- 
pose of  such  a  question  as  the  present,  to  be  that  which  the 
surveyor  claims  by  repairing  it  with  stones  or  other  materials.  That 
is  made  the  limit.  Now  here  the  part  on  which  the  cottage  stands 
was  not,  before  the  encroachment,  so  formed  or  maintained:  the 
encroachment  is  therefore  not  on  the  highway,  within  the  meaning  of 
sect.  69.  Conviction  quashed. 
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^oAi  *JOHN  TEMPLE,  Appellant,  v. 
^J         TAVUS  DIQKINSON,  Clerk, 


The  Rev.  THOMAS  GUS- 
Respondent.    Nov.  6. 

The  GeDeral  Taropike  Act,  3  G.  4,  o.  126,  i.  82,  enMta  thftt  no  toll  shall  he  demaoded  or 
takoDy  by  virtae  of  any  Act,  on  any  turnpike  road,  "from  any  reetor,  rioar,  or  cnrate  going  to 
or  returning  from  yisiting  any  tick  pariahioner,  or  on  other  hii  parochial  duty  within  his 
pariah." 

Held,  that  this  exempts  a  onrate  who,  in  going  to  perform  duty  in  a  parish,  pasaee  throngh  a 
tampike  gate  in  another  parish  fVom  payment  of  toll  at  such  gate. 

A  clergyman  of  the  established  ohuroh  who,  during  the  vaoancy,  by  resignation,  of  the  liTing 
of  a  parish,  has  been  requested  by  the  churchwardens  to  perform  the  duty  of  cnrate,  and  haa 
l>een  authorised,  by  a  letter  sent  by  the  bishop's  direction,  but  without  license  under  the  biahop'a 
hand  and  seal,  to  perform  such  duty,  is  a  curate  within  the  above  enactment. 

This  was  a  case  stated  for  the  opinion  of  this  Court,  pursuant  to 
Stat.  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  of  the  peace,  holden  in  and  for  the  Division  of 
Teignbridge,  in  Devonshire,  before  two  justices  acting  in  and  for  the 
County  in  the  Division,  the  appellant,  John  Temple,  was  charged, 
under  stat.  4  G.  4,  c.  95,  s.  30,  on  an  information:  "For  that  the 
said  John  Temple,  on  the  14th  day  of  February,  1858,  at  the  parish 
of  West  Teignmouth  in  the  county  of  Devon,  then  being  the  collector 
of  tolls  at  a  certain  turnpike-gate  there  situate,  called  Broad  Meadow 
Gate,  did  then  and  there  demand  and  take  from  him,  the  Bev.  Thomas 
Gustavus  Dickinson,  Clerk,  the  sum  of  8</.,  for  the  toll  there  payable  for 
a  carriage  drawn  by  one  horse,  in  which  the  said  T.  G.  DicKinson  was 
then  being  driven ;  the  said  T.  G.  Dickinson  being  then  and  there 
exempt  from  the  payment  of  such  toll  by  reason  that  the  said  T.  G. 
Dickinson  then  was  curate  of  the  parish  of  Kingsleignton  in  the  said 
county,  and  then  was  going  to  do  his  parochial  duty  in  such  parish. 
And  the  said  T.  G.  Dickinson  then  and  there  duly  claimed  the  said 
exemption." 

The  case  stated  by  the  justices  then  proceeded  as  follows. 
^QP.-,       *  And,  the  said  parties  respectively  being  then  present,  the  said 
^  charge  was  duly  heard  by  us.     And,  upon  such  hearing,  we  ad- 
judged the  said  defendant  to  pay  the  sum  of  22.  as  a  penalty  for  his 
said  offence,  and  the  sum  of  10«.  tor  costs. 

At  the  hearing  of  the  said  information,  it  was  proved,  on  the  part 
of  the  informant,  that  he  was  a  clergyman  of  the  established  Church 
of  England,  residing  at  West  Teignmouth,  in  the  county  of  Devon, 
distant  about  four  miles  from  the  vicarage  of  the  parish  of 
Kingsleignton,  in  the  said  county.  That,  a  short  time  previously  to 
Sunday  the  14th  day  of  February,  1858,  the  vicarage  of  Kingsleign- 
ton became  vacant  by  the  resignation  of  the  then  vicar :  upon  whose 
resignation  the  informant  was  appointed  by  the  churchwardens  of 
the  parish  of  Kingsleignton  to  discharge  tne  clerical  duties  of  that 
parish  until  the  induction  of  another  vicar. 

On  cross-examination,  the  informant  admitted  that  he  had  not  been 
formally  licensed  (a)  as  the  curate  of  Kingsleignton  by  the  Bishop  of 
the  Diocese,  but  had  been  authorized  to  perform  the  duties  of  that 
office  by  a  letter  from  the  Bishop's  secretary,  of  which  the  following 
is  a  copy. 

(a)  See  S  Bom's  Boc  L.  61  (9th  ed.  by  Phillimore),  tit  Curate 
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"  My  dear  Sir, 

"  The  churchwardens  of  Kingsleignton  having  asked  you  to  take 
charge  of  the  parish  during  the  vacancy,  I  have  communicated  with 
the  Bishop  thereon :  and  I  am  desired  by  his  Lordship  to  say  to  you 
that  he  gives  you  his  authority  to  officiate  as  curate  of  Kingsleignton 
during  the  vacancy,  and  so  long  as  you  shall  be  authorized  or  r^oa 
^requested  so  to  do  by  the  new  incumbent,  when  instituted,  until  ^ 
he  shall  come  into  residence. 

'*  I  am,  my  dear  Sir,  Yours  very  truly," 
"  Eev.  T.  G.  Dickinson."  (Signed)         "  Ralp  Barnes. 

"Exeter,  8th  Feb.,  1868." 

It  was  also  proved  before  us  that,  on  Sunday  the  14th  day  of 
February  (and  whilst  the  living  of  Kingsleignton  remained  vacant), 
the  informant  was  driving  on  the  turnpike  road  from  West  Teign- 
mouth  aforesaid  to  the  said  parish  of  Kingsleignton,  to  perform  the 
parochial  duties  within  the  latter  parish.  That,  on  passing  through 
the  Broad  Meadow  turnpike-gate  situate  at  West  Teignmouth  afore- 
said, at  which  the  defendant  was  toll  collector,  the  defendant  de- 
manded the  toll  of  Sd.  from  him :  but  the  informant  claimed  exemp- 
tion from  toll  as  the  curate  of  Kingsleignton,  telling  the  defendant 
that  he  was  then  going  to  Kingsleignton  on  his  parochial  duties  as 
curate  of  that  parish.  That  defendant  refused  to  allow  the  inform- 
ant's claim  of  exemption,  and  demanded  the  sum  of  Sd.  as  toll; 
which  the  informant  paid  to  the  defendant  under  protest. 

It  was  contended,  at  the  hearing,  on  the  part  of  the  defendant,  that 
the  informant  was  not  legally  entitled  to  exemption  from  the  toll 
under  the  statute,  8  Geo.  4th,  cap.  126,  sec.  82,  on  the  following 
grounds :  viz.,  First,  that  the  said  informant  was  not  the  ^*  curate"  of 
the  parish  of  Kingsleignton  within  the  meaning  of  the  aforesaid 
exemption ;  and,  secondly,  that,  the  Broad  Meadow  turnpike-gate  not 
being  situate  within  the  parish  of  Kingsleignton,  the  informant, 
according  to  the  true  meaning  and  construction  of  the  words  of  the 
statute  *'*  within  his  parish,"  was  not  there  entitled  to  the  ex-  ^^q,^ 
emption  claimed.  ^ 

Upon  the  said  hearing,  we  were  of  opinion  that  the  informant  was 
"  curate"  of  the  said  parish  of  Kingsleignton  within  the  meaning  of 
the  said  exemption ;  and  that  the  words  *^  within  his  parish,"  contained 
in  the  said  Act,  were  intended  to  define  the  locality  of  the  duties  of 
the  clergyman,  and  not  to  limit  the  locality  of  the  turnpike  road.  We 
gave  judgment  against  the  defendant,  as  aforesaid. 

Martin,  for  the  respondent. — The  appellant  was  rightly  convicted 
under  stat.  4  6.  4,  c.  95,  s.  30,  which  makes  a  toll  collector  liable  to  a 
penalty  if  he  "  shall  demand  and  take  a  toll  from  any  person  or  per- 
sons who  shall  be  exempt  from  the  payment  thereof,  and  who  snail 
claim  such  exemption,"  &c.  The  respondent  was  exempted  from  toll 
by  sect.  32  of  stat.  3  G.  4,  c.  126,  which  enacts  ^*  that  no  toll  shall  be 
demanded  or  taken  by  virtue  of  this  or  any  other  Act  or  Acts  of 
Parliament,  on  any  turnpike  road,"  "  from  any  rector,  vicar,  or  curate 
going  to  or  returning  from  visiting  any  sick  parishioner,  or  on  other 
his  parochial  duty  within  his  parish."  The  appellant  contends,  in  the 
first  place,  that  tne  respondent  was  not  a  ^*  curate,"  within  the  mean- 
ing of  the  Act.  [Lord  Campbell,  C.  J. — There  can  be  no  reasonable 
doubt  of  that,  on  the  facts.     Wightman,  J. — "  Parochial  duty"  com- 


87  DICKINSON  v.  TEMPLE.    M.  T.  1868. 

prebends  instruction  on  the  occasion  of  divine  service.]  The  second 
objection  of  the  appellant  is  that  the  exemption  applies  only  to  tolls 
demanded  "  within  his  parish ;"  and  that  here  the  tolls  were  not  de- 
manded within  the  parish  of  which  the  respondent  was  curate  and 

*381  ^^®^®  *^®  ^^*y  ^^  ^  ^®  *performed.  But  such  a  restriction 
J  ought  to  be  shown  in  unequivocal  language :  whereas  here  the 
obvious  interpretation  of  the  words  "  within  his  parish"  is  that  they 
describe  the  "  duty,"  not  the  place  in  which  the  curate,  &c.,  is  when 
he  is  "going  to  or  returning  from'-  such  duty.  Wherever,  in  that 
section,  such  a  restriction  is  intended,  it  is  expressed:  thus  the  exemp- 
tion of  persons  attending  funerals  is  confined  to  the  case  of  '*the 
funeral  of  any  person  who  shall  die  and  be  buried  in  the  parish,  town- 
ship, or  hamlet  in  which  any  turnpike  road  shall  lie;"  and  the 
exemption  of  horses  or  carriages  carrying  electors  is  confined  to 
"  elections  of  a  knight  or  knights  of  the  shire  to  serve  in  Parliament 
for  the  county  or  counties  in  which  such  turnpike  road  shall  be 
situated." 

Karslake,  contril. — As  to  the  first  point :  the  party  here  is  merely- 
nominated  by  the  churchwardens,  and  acts  only  by  the  permission  of 
the  Bishop  communicated  by  the  letter  of  a  thira  person,  without  a 
regular  license  under  hand  and  seal.  He  is  therefore  not  in  the 
statutory  sense  a  curate ;  he  is  no  more  than  an  officiating  minister,  as 
a  clergyman  would  be  whom  an  incumbent  requested  to  perform  the 
duty  on  any  particular  Sunday ;  and  for  such  an  officiatmg  minister 
no  exemption  is  provided.  Secondly,  the  language  of  sect.  32  is,  in 
the  instance  of  many  of  the  exemptions,  not  clear :  but  it  seems  rea- 
sonable, where  the  exemption  is  determined  by  the  performance  of  a 
parochial  duty,  to  consider  the  exemption  as  only  parochial.  In 
ijewis  V.  Hammond,  2  B.  &  Aid.  206,  a  local  turnpike  Act  provided 
that  no  toll  should  be  demanded  or  taken  for  *'  any  person  or  persons 
residing  in  any  township  or  parish,  in  which  the  said  roads  lie,  going 
*HQ1  to  *and  returning  from  their  proper  parochial  church,  chapel, 
J  or  other  place  of  religious  worship  on  Sundays,"  or  attending 
the  funeral  of  any  person  or  persons  that  should  die  and  be  buried  in 
the  same  parish.  It  was  held  that  this  exemption  did  not  protect  a 
dissenter  going  to  or  returning  from  his  proper  place  of  worship, 
where  that  place  was  situate  out  of  the  parish  in  which  he  resided, 
which  was  the  parish  in  which  the  toll  was  demanded.  Abbott,  C. 
J.,  in  delivering  the  judgment  of  the  Court,  insists  upon  the  considera- 
tion of  convenience.  He  says :  "  The  gate-keeper  may  be  expected 
to  inform  himself  as  to  the  persons  residing  in  his  parish,  the  places 
of  worship  situate  within  it,  and  the  hours  of  usual  attendance  at  them, 
but  he  cannot  be  expected  to  acquire  such  information,  as  to  other 
and  more  distant  places :  and  unless  we  are  right  in  our  construction 
of  the  clause,  there  will  be  no  limit  to  the  distance  of  the  place,  except 
such  as  the  practicability  of  travelling  to  it  may  impose."  Those 
considerations  apply  strongly  in  the  present  case.  Suppose  an  incum- 
bent in  Cornwall  persuaded  a  friend,  residing  in  Northumberland,  to 
perform  the  duty  in  Cornwall :  would  the  friend  be  exempt  from  toll 
at  every  gate  between  the  two  counties?  [Lord  Campbell,  C.  J. — 
You  put  an  extreme  case:  suppose  the  parishes  contiguous.]  The 
words  in  sect.  82,  as  to  the  exemption  of  persons  attending  their 
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proper  place  of  worship,  are  perhaps  too  strong  to  allow  of  a  con- 
stmction  limiting  the  exemption  to  tolls  demanded  in  the  parish. 
[WlOHTMAN,  J. — Yet  the  persons  attending  for  the  purpose  of  wor- 
ship might  possibly  be  coming  from  NorthtimberlaDd  to  Cornwall. 
Lord  Campbell,  C.  J. — ^There  would  be  more  of  this  class  than  of 
rectors,  vicars,  and  curates.]  *The  ordinary  case  would  be  that  p^j^Q 
of  parties  living  in  the  parish  where  their  proper  place  of  wor-  ^ 
ship  was. 

Lord  Campbell,  C.  J. — Mr.  Karalake  has  said  everything  that 
could  be  said  in  support  of  the  appellant's  case.  But,  in  the  first 
place,  it  seems  to  me  that  there  can  be  no  doubt  that  the  respondent 
was  a  curate  within  the  meaning  of  the  Act.  Neither  the  turnpike- 
man  nor  the  justices  could  require  proof  of  a  license  under  the  hacd 
and  seal  of  the  Bishop.  Then,  was  the  respondent  going  on  ''h)ts 
parochial  duty  within  his  parish"  ?  He  was  going  to  perform  that  in 
the  parish  which  the  rector  or  vicar  of  the  parish,  for  whom  he  acte»l, 
would  have  had  to  perform.  He  therefore  was  going  on  his  parochial 
duty  within  his  parish,  though  the  gate  through  which  he  was  going 
was  not  in  that  parish. 

WiGHTMAN,  J.,  concurred. 

(Erlb,  J.,  had  left  the  Court.) 

Hill,  J.,  concurred.  Conviction  affirmed. 


♦LABALMONDIEEE,  Appellant,  v.  ADDISON,  Re-     .^^^ 

spondent.     Nov.  6.  *- 

Seek  73  of  The  Metropolitan  Bailding  Aet,  1855,  18  k  19  Viot  o.  122,  anthoriies  the  Com- 
mistlonera  under  Uiai  Act,  in  certain  cafes,  to  take  down,  repair,  or  otherwise  secure  dangerous 
sbvetnres ;  and  enaets  that  the  expenses  incurred  by  them  shall  be  paid  bj  the  owner  of  the 
stnetore.     No  time  for  making  complaint  in  respect  of  the  expense  is  limited  by  this  Act. 

Sect.  97  (6),  enacts  that  these  expenses  may  be  recovered  in  a  summary  manner ;  and  sect. 
103  enacts  that  expenses  directed  to  be  recorered  in  a  summary  manner  may  be  reeoyered  in 
manner  directed  by  stet  11  A  12  Viet  o.  43. 

Seet.  11  of  stath  11  ik  12  Vict,  c  43,  enacts  that  where  no  time  is  limited  for  making  a  com- 
plaint  by  the  particular  Act  under  which  the  matter  of  complaint  arises,  the  complaint  shall  be 
made  "within  six  calendar  months  from  the  time  when  the  matter  of  such  complaint"  "arose." 

The  Commissioners  haring  incurred  expense  under  sect.  73,  demanded  payment  of  the  owner 
of  th«  strueture,  who  refused  to  pay :  Held,  that  the  six  months  were  to  be  reckoned  from  the 
demand  and  refusal,  not  frt>m  the  inonrring  of  the  expense. 

This  was  a  case  stated,  under  stat.  20  k  21  Yict.  c.  43,  by  a  magis- 
trate of  the  Police  Courts  of  the  Metropolis,  sitting  within  the  Metro- 
politan Police  District. 

In  the  year  1856,  a  certain  structure,  of  which  John  Addison  was 
the  owner,  was  certified  to  Captain  Douglas  Labalmondiere,  one  of  the 
Assistant  Commissioners  of  Police  of  the  Metropolis,  duly  authorized 
to  act  in  the  matter  of  The  Metropolitan  Building  Act,  1&55,  to  be  in 
a  dangerous  state.  Whereupon  tne  said  Commissioner,  on  16th  July, 
1856,  duly  gave  notice  to  Addison,  requiring  him,  according  to  the 
provisions  of  the  said  Building  Act,  to  take  down  and  secure  the 
structure  within  fourteen  days  from  the  date  of  such  notice. 

Addison  having  failed  to  comply  with  this  requisition,  the  Commis- 
sioner made  complaint  to  me.    And,  on  8d  September,  1856, 1  made 
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an  order  in  writing  upon  Mr.  Addison,  requiring  kim  to  take  down 
from  the  top  to  the  bottom  the  defective  portions  of  the  said  structure, 
and  otherwise  to  render  the  same  secure,  to  the  satisfaction  of  the  sur- 
*421  ^®y^^  appointed  by  the  Commissioner  in  that  *behalf,  within 
-'  one  montn  from  the  date  of  that  order.  With  this  order  Addi- 
son did  not  comply :  and,  the  dangerous  structure  not  having  been 
taken  down  or  otnerwise  secured  within  the  time  limited  by  the  order, 
the  Commissioner,  in  January,  1857,  under  the  authority  of  the  said 
Building  Act,  caused  so  much  of  the  said  structure  as  was  in  a 
dangerous  condition  to  be  taken  down,  repaired,  and  otherwise  secured 
in  such  manner  as  was  requisite.  In  so  aoing,  expenses  were  incurred 
by  him  by  virtue  of  the  Second  Part  of  The  Metropolitan  Building 
Act,  1855,  relating  to  dangerous  structures,  amounting  to  the  sum 
of  4t9LSi. 

Notice  of  these  expenses  was  given  to  Addison  by  the  Commissioner 
on  80th  of  April,  1858,  and  payment  of  the  amount  was  at  the  same 
time  demanded.     With  this  demand  Addison  refused  to  comply. 

The  78d  section  of  The  Metropolitan  Building  Act,  1855,  provides 
that  ''all  expenses  incurred  by  the  said  Commissioners  in  respect  of 
any  dangerous  structure,  by  virtue  of  the  Second  Part  of  this  Act, 
shall  be  paid  by  the  owner  of  such  structure."  And  the  same  Act 
provides  that  such  expenses  "  may  be  recovered  in  a  summary  man- 
ner."(a)  And,  by  the  103d  section  of  the  same  Act,  it  is  enacted  tliat 
all  expenses  by  that  Act  directed  to  be  recovered  in  a  summary  man- 
ner may  be  recovered  in  manner  directed  by  stat.  11  &  12  Yict.  c.  43, 
intituled  "An  Act  to  facilitate  the  performance  of  the  duties  of  jus- 
tices of  the  peace  out  of  Sessions,  within  England  and  Wales,  with 
respect  to  summary  convictions  and  orders." 

*431  ^^^  repairing  and  securing  works  executed  by  the  *Com- 
-'  missioner  were  completed,  and  the  expenses  occasioned  thereby 
were  incurred,  before  the  end  of  the  month  of  January.  1857.  But  no 
complaint  was  made,  and  no  information  was  laid,  against  Addison  by 
the  Commissioner  respecting  the  expenses  he  had  incurred  as  before 
mentioned  until  11th  of  May,  1858,  on  which  day  the  Commissioner 
made  a  complaint  before  me ;  and  a  summons  was  issued  calling  upon 
Addison  to  answer  it  Addison  appeared  to  this  summons.  And,  on 
11th  June,  1858,  after  hearing  the  parties,  I  dismissed  the  summons, 
upon  the  ground  that  the  complaint  had  not  been  made  within  six 
calendar  months  from  the  time  when  the  matter  of  such  complaint 
arose. 

In  The  Metropolitan  Building  Act,  1855,  no  time  of  limitation  for 
complaints  or  informations  is  specified.  But,  by  sect.  11  of  stat  11  k 
12  Vict  c.  48,  it  is  enacted :  '*  That  in  all  cases  where  no  time  is 
already  or  shall  hereafter  be  especially  limited  for  making  any  such 
complaint  or  laying  any  such  information  in  the  Act  or  Acts  of  Par- 
liament relating  to  each  particular  case,  such  complaint  shall  be  made 
and  such  information  shall  be  laid  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or  information  respectively 
arose."  I  determined  that  the  "  matter  of  complaint"  in  this  case 
arose  at  the  time  the  works  were  completed  and  the  expenses  had 

(•)  SMi.  97  (6). 
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been  iacurred ;  and  that  the  six  calendar  months  limited  by  the  above 
statute  must  be  considered  to  run  from  that  time. 

The  question  for  the  opinion  of  the  Court  is : 

Whether  the  **  matter  of  complaint"  in  this  case  is  to  be  considered 
as  arising  at  the  time  the  works  were  completed  and  the  expenses 
incurred  by  the  Commissioner,  or  at  the  time  of  the  demand  made  by 
hira  on  *Addison  for  payment  and  the  refusal  to  comply  with  ^^^ 
such  demand.  In  the  former  case,  more  than  six  months  had  >- 
elapsed  from  the  time  when  the  matter  of  complaint  arose ;  and  my 
determination  of  the  application  to  me  by  dismissing  the  summons 
was  correct  But,  if  the  terminus  is  to  be  taken  from  the  date  of  the 
demand  and  refusal,  my  determination  was  erroneous. 

Qiuiin,  for  the  respondent. — The  question  is  whether,  under  sect 
73  of  The  Metropolitan  Building  Act,  1855,  18  &  19  Vict.  c.  122,  the 
"matter  of"  *•  complaint"  ''arose,"  within  the  meaning  of  sect  11  of 
Stat.  11  &  12  Vict.  c.  43,  when  the  demand  was  made  on  the  respond- 
ent, or  when  the  expenses  were  incurred.  Now  sect.  73  of  stat.  18  k 
19  Vict.  c.  122  authorizes  the  Commissioners  to  incur  the  expenses, 
and  then  simply  says  that  those  expenses  shall  be  paid  by  the  owner 
of  the  structure.  He  therefore  is  liable  to  pay  as  soon  as  the  expense 
is  incurred ;  and  the  matter  of  the  complaint  arises  when  the  liability 
accrues,  without  any  demand  upon  him.  If  the  limitation  be  not 
fixed  by  the  liability,  there  is  no  limitation  at  all ;  for  the  demand  is 
unnecessary.  At  any  rate  the  demand  is  no  part  of  the  matter  of 
complaint  [WiGHTHAN,  J. — The  complaint  is  that  he  does  not  pay. 
Lord  Campbell,  C.  J. — Is  he  to  form  his  own  judgment  as  to  the  sum 
to  be  paid  7]  He  may  do  so :  the  money  is  laid  out  on  his  own  house. 
The  summons  might  have  been  taken  out  the  moment  the  money  w^ 
paid.  If  a  demand  were  necessary,  it  would  be  in  the  power  of  th^ 
Commissioners  to  keep  the  matter  open  for  any  length  of  time. 
There  is  nothing  unusual  in  a  party  being  liable  for  a  sum  of  which 
he  does  not  know  the  amount  In  Kennet  and  Avon  Canal  r^^^ 
♦Company  v.  Great  Western  Kail  way-  Company,  7  Q.  B.  824  (E.  *- 
G.  L.  R.  vol.  53),  a  canal  Act  made  the  defendants  liable,  upon  certain 
obstructions  b^ing  occasioned  by  them,  to  pay  money  to  the  plaintiffs 
at  a  rate  named,  and  enabled  the  plaintiff  to  recover  the  money  by 
action  of  debt  *'in  default  of  payment"  ''on  demand  made;"  but  no 
action  was  to  be  brought,  unless  such  action  *'  shall  be  brought  or 
commenced  within  six  calendar  months  next  after  the  act  committed." 
There,  although  the  demand  was  expressly  made  a  condition  prece- 
dent to  bringing  the  action  (which  is  not  the  case  here),  it  was  held 
that  the  time  ran,  not  from  the  demand,  but  from  the  obstruction. 
The  summons  itself  is  here  a  demand,  like  an  action  on  a  check. 

Bdwkins,  contrft. — The  appellant  was  not  in  default  before  the 
demand ;  for,  till  that  was  n^e,  he  could  not  tell  what  to  pay. 

Lord  Campbell,  C.  J. — It  would  be  contrary  to  all  reason  to  hold 
that  liability  to  the  summons  or  default  existed  before  application  for 
payment.  It  is  true  that  a  demand  is  not  expressly  required :  but  I 
think  that  till  then,  the  liability  does  not  accrue. 

WiOHTKAN,  J. — The  default  charged  in  the  summons  (a)  is  non- 
payment on  demand  made. 

{u)  The  MiininoBi  wm  not  iti  onl  io  the  eaie :  bat »  eopj  wm  handed  ap  to  the  Bench. 
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(Erlb,  J.,  had  left  the  Court.) 

Hill,  J.,  concurred. 
♦4.ftl       *Q^^^^  suggested  that  the  proper  course  was  to  remit  the 
-'  matter  to  the  Justice,  with  an  expression  of  the  opinion  of  the 
Court,  under  sect.  6  of  stat.  20  &  21  Yict.  c.  43,  in  order  that  he  might 
decide  on  the  merits.  Case  remitted. 


ATHERSMITH,  Appellant,  v.  DBUBY,  Bespondent.    Nbv.  8. 

The  wife  of  ao  artificer  reoeired,  ai  hit  agents  firom  the  master,  in  payment  of  wages  due  to 
her  husband,  a  written  order  which,  bj  the  master's  direction,  she  took  to  his  office  and  ex- 
changed fur  another,  given  her  by  the  clerk  there ;  this  she  presented  at  a  shop  close  bj  named 
to  her  by  the  clerk,  and  received  goods  only.  The  master  was  convicted  nnder  the  Truck  Act 
(1  A  2  W.  4,  0.  37,  s.  9),  for  paying  wages  otherwise  than  in  current  coin.  The  place  where  the 
first  order  was  given  to  her  was  within  the  Jurisdiction  of  the  justices ;  but  the  oifioe  where  the 
second  order  was  given,  and  the  shop,  were  not.  Held,  that  the  conviction  was  right;  and  that 
the  offence  was  complete  at  the  time  of  the  delivery  of  the  first  order. 

This  was  a  case  stated  bj  justices  for  the  opinion  of  this  Court 
under  stat.  20  &  21  Yict.  c.  48.  The  case  was  substantially  as  fol- 
lows. 

The  defendant  (the  appellant)  was  informed  against  under  The 
Truck  Act,  1  &  2  W.  4,  c.  87,  ss.  8,  9,  for  illegally  paying  wages  to 
one  Thomas  Griffin,  an  artificer  in  one  of  the  trades  enumerated  in 
that  Act,  otherwise  than  in  the  current  coin  of  the  realm,  in  respect 
of  labour  done  by  him  in  one  of  such  trades.  On  the  hearing  of  the 
complaint,  it  was  proved  that  Griffin,  being  in  the  employ  of  the 
defendant,  and  an  artificer  in  one  of  the  trades  enumerated  in  the 
Act,  had  authorized  his  wife  to  receive  wages  due  to  him  by  the 
defendant :  that  thereupon  the  wife  applied  to  the  defendant  for  her 
husband's  wages,  when  the  defendant  replied  that  there  was  no  money 
to  be  had ;  that  he  could  give  her  no  money;  but  that  he  could  give 
her  a  note  for  the  shop,  meaning,  as  she  understood,  the  tommy  shop, 
^.-^  which  was  a  shop  for  goods:  *that  the  defendant  thereupon 
J  gave  her  a  piece  of  paper,  which  he  called  a  note  for  the  shop 
for  eleven  shillings,  the  contents  of  which  she  did  not  know,  being 
unable  to  read  or  write :  that,  by  the  defendant's  directions,  she  took 
it  to  an  office  outside  of  the  shop,  called  the  tommy  shop,  and  asked  the 
clerk  there  to  give  her  some  money  on  it  to  buy  shoes  with :  that  the 
clerk  refused  to  give  her  any  money,  and  said  that  he  had  none  to 
give  her :  but  exchanged  the  piece  of  paper  which  she  brought  to  him 
for  another  piece  of  paper,  which  he  told  her  she  must  take  into  the 
shop  close  by,  called  and  known  by  the  name  of  the  tommy  shop,  and 
described  by  him  as  such,  and  buy  victuals  with  it  there :  that  she 
thereupon  took  the  piece  of  paper  so  given  to  her  in  exchange  into 
the  said  tommy  shop  close  by,  as  directed,  and  asked  for  some  money 
there  to  bu^  shoes  with;  but  that  the  person  serving  in  the  shop 
refused  to  give  her  any  money,  not  even  the  amount  of  three  pence  in 
money  when  she  begged  him  to  do  so,  but  that  what  she  received  on 
account  of  her  husband's  wages  upon  delivering  the  piece  of  paper  in 
the  shop  was  paid  to  her  wholly  in  goods.  It  was  not  proved  what 
were  the  contents  of  the  piece  of  paper  first  given  by  the  defendant 
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to  Griffin's  wife ;  nor  was  it  proved  what  were  the  contents  of  the 
other  pieces  of  paper  given  to  her  in  exchange  at  the  office  and  at  the 
shop.  The  place  where  she  applied  for  her  husband's  wages,  and 
where  she  received  from  the  defendant  the  first  piece  of  paper  called 
by  the  defendant  a  note  for  the  shop,  was  at  the  works  where  Griffin 
was  employed,  and  was  proved  to  be  within  the  jurisdiction  of  the 
justices ;  but  the  office  to  which  she  was  directed  by  the  defendant  to 
take  the  piece  of  paper  called  by  him  the  note  for  the  shop,  as  well  as 
the  shop  called  the  *tommy  shop,  where  the  goods  were  delivered  p^ .  q 
to  her,  were  at  some  little  distance,  and  not  shown  to  be  within  '■ 
that  part  of  the  county  which  was  within  their  jurisdiction,  but  were 
allied  to  be  within  the  exclusive  jurisdiction  of  the  justices  of  the 
borough  of  Walsall,  under  a  non-intromittant  clause  in  the  charter 
granted  to  the  said  borough.  Upon  the  evidence,  however,  the 
justices  found  as  a  fact  that  the  defendant  knew,  at  the  time  he  gave 
the  first  piece  of  paper  to  the  wife  of  Griffin,  described  by  him  to  her 
as  a  note  for  the  shop,  that  it  would  not  be  paid  in  the  current  coin 
of  the  realm,  and  that  he  did  not  intend  it  should  be  so  paid :  that  he 
intended  and  believed  that  she  would  be  compelled  to  take  goods  for 
it;  and  that,  whatever  it  might  purport  to  be  in  form,  the  defendant 
had  given  it  to  her  as  a  note  for  goods,  and  knew  that  she  could  not 
obtain  money  for  it,  but  goods  only:  and  the  justices  held  that  the 
offence  was  complete  within  the  meaning  of  the  statute  when  such 
note  instead  of  monev  was  first  given  to  Griffin's  wife  by  the  defend- 
ant within  their  jurisciiction,  the  said  note  not  being  within  the  excep- 
tion in  sect.  8  of  the  Act:  and  they  accordingly  convicted  the  defend- 
ant of  illegally  paying  wages  otherwise  than  in  the  current  coin  of  the 
realm. 

The  appellant  contends  that  the  conviction  is  bad,  because  the 
justices  received  evidence  of  matters  done,  in  connection  with  the 
offence,  out  of  their  jurisdiction ;  and  because  the  places  where  the 
refusal  to  pay  in  money  upon  the  note  took  place,  that  is  to  say  the 
office  and  the  shop,  were  not  shown  to  be  within  such  jurisdiction: 
and  that  the  offence  was  not  complete  in  law  until  after  the  refusal  to 
pay  in  money  at  the  office  and  the  shop,  which  office  and  shop,  for  the 
purposes  of  the  *case,  were  to  be  assumed  to  have  been  at  a  ^^aq 
place  out  of  the  jurisdiction  of  the  justices.  *" 

Scotland^  for  the  respondents. — The  appellant  contends  that  no 
complete  offence  within  the  Act  was  committed  within  the  jurisdic- 
tion of' the  justices.  ]^ut  the  giving  the  note  is  in  itself  an  offence 
within  the  Act.  And,  even  if  it  be  not,  it  was,  at  all  events,  an  indi- 
cation of  the  offence,  and  an  essential  part  of  it.  That  is  sufficient  to 
give  the  justices  authority  to  hear  the  informatioOi 

MelUsh,  for  the  appellant. — The  offence  provided  against  by  the 
Act  is  the  payment  of  wages  in  goods ;  and  that  offence  was  not  com- 
mitted, in  the  present  case,  until  value  was  given  for  the  note.  [Lord 
Campbell,  C.  J. — An  order  which  would  eventually  produce  pay- 
ment in  goods  may  be  considered  as  a  payment.]  Not  until  it  is 
complied  with.  Suppose  that,  here,  the  note  had  never  been  pre- 
sented, and  that  Griffin  had  afterwards  brought  an  action  for  his 
wages :  the  note  would  not  have  been  evidence  under  a  plea  of  pay- 
ment.   [Hill,  J. — TSo]  because  the  statute  expressly  says  that  such 
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order  shall  not  be  considered  as  payment.]  Nothing  but  actual  coin 
of  the  realm  or  bank  notes  k  to  be  considered  as  payment,  except  a 
check  payable  to  bearer,  which  is  a  negotiable  instrument,  and  which, 
till  dishonoured,  would  be  an  answer  to  an  action  for  the  amount. 

Scotland,  in  reply,  was  stopped. 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  the  conviction 
^^^^  was  good.  The  case  finds,  as  a  fact,  that  *a  paper  was  given  to 
-'  the  wife,  described  to  her  as  a  note,  for  which  it  was  intended 
that  payment  should  be  given  in  goods,  and  in  no  other  way.  What- 
ever that  paper  might,  in  form,  purport  to  be,  the  defendant  knew 
that  it  would,  and  intended  that  it  should,  produce  payment  in  goods 
only.  The  magistrates,  therefore,  in  my  opinion,  came  to  a  right 
conclusion  in  holding,  upon  the  evidence,  that  the  offence  was  com- 
plete when  the  note  was  first  given.  The  conviction  must  therefore 
oe  affirmed. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  The  payment 
by  the  defendant  was  by  the  giving  a  note  for  the  delivery  of  goods. 
Both  parties  knew  and  intended  that  payment  was  to  be  mode  by 
means  of  that  note,  and  in  goods  only.  If  the  note  had  never  been 
presented,  some  of  Mr.  MellisKs  argument  might  have  been  of  weight. 
But  the  note  was  presented:  and  I  think  that,  under  the  circum- 
stances, the  finding  of  the  magistrates  was  undoubtedly  correct. 

Erle,  J. — It  was  the  duty  of  the  defendant  to  pay  in  current  coin  : 
instead  of  so  paying,  he  gives  an  order  for  the  delivery  of  goods. 
That  amounts,  as  against  him,  to  an  actual  delivery  of  goods.  The 
offence  was  clearly  complete  when  ke  gave  the  note. 

Hill,  J. — It  is  perfectly  clear  that  the  goods  would  not  have  been 
delivered  except  in  consequence  of  this  note  of  the  defendant,  sent  by 
him  to  his  agent:  and  the  offence  was  therefore  complete  when  the 
note  was  first  given.  Mr.  Afelliah  has  ingeniously  endeavoured 
n'll  *to  apply  to  this  case  the  rules  applicable  to  a  civil  action  for 
-'  the  payment  of  wages.  But  that  test  is  fallacious ;  because  sect. 
4  of  the  Act  expressly  provides  that  payment  otherwise  than  as  pre- 
scribed by  the  Act  is  to  be  considered  as  no  payment  at  all,  and  that 
it  shall  be  no  bar  to  an  action.  Conviction  affirmed. 


The  QUEEN  v.  The  Inhabitents  of  BBAINTREE.    Noif.  8. 

The  Appellants  against  an  order  of  remoral  set  ap  a  settlement  of  the  pauper  hj  apprenU 
fhip  under  an  indentore,  whieh  had  been  lost.  To  prove  proper  search,  they  proposed  to  ask 
eertain  witnesses  what  inquiries  they  had  made  of,  and  what  answers  thej  had  reoeived  fkom, 
parties  who  were  likely  to  have  the  document  in  their  possession  :  hut  the  parties  themselves 
were  not  called.  The  Sessions  refused  to  allow  the  questions  to  be  put .  Held,  that  the  evidence 
was  admissible,  upon  the  preliminary  inquiry  whether  proper  search  had  been  made,  though  it 
might  not  be  admissible  as  evidenoe  in  the  main  issue  before  the  Court :  and  the  appeal  waa  aent 
back  to  be  reheard. 

On  appeal  against  an  order  of  removal,  dated  Sd  June,  1857,  for 
the  removal  of  Eliza  Andrews,  widow,  and  her  five  children,  from 
the  parish  of  St.  Mary,  in  the  borongh  of  Bary  St.  Edmunds,  to  the 
parish  of  Braintree,  in  Essex,  the  Court  of  Quarter  Sessions  confirmed 
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the  order,  subject  to  the  opinion  of  this  Court  upon  a  case,  the  mate- 
rial parts  of  which  were  as  follows. 

The  respondents,  in  their  grounds  of  removal,  relied  upon  a  settle- 
ment of  the  pauper  in  the  appellant  parish  as  the  widow  of  Charles 
Andrews :  and,  at  the  hearing  of  the  appeal,  the  appellants  "^tdmitted 
the  settlement  as  stated  in  the  grounds  of  removal,  and  relied  upon  a 
subsequent  settlement  of  the  said  Charles  Andrews,  by  apprentice- 
ship, in  the  parish  of  Bocking  (in  Essex),  as  stated  in  their  grounds 
of  appeal.  The  following  were  some  of  the  facts  of  which  evidence 
was  given  at  the  hearing  of  the  appeal. 

*The  said  Charles  Andrews,  the  pauper's  husband,  was  the  r^^^ 
son  of  Mordecai  Andrews  and  Hannah  his  wife,  and  was  bom  ^ 
in  1799,  in  the  appellant  parish,  from  which  time  until  the  year  1818 
he  resided  with  his  parents.  The  said  Charles  Andrews  was  married 
to  the  pauper,  in  the  respondent  parish,  in  June,  1828;  and  he  died 
in  the  same  parish  in  January,  1855.  Mordecai  Andrews,  the  pau- 
per's husband's  father,  died  m  1818,  leaving  his  wife  Hannah  and 
three  sons,  Joseph,  long  since  deceased,  Mordecai  and  Charles  (the 

Skuper's  husband),  and  a  dauglHer,  Bebecca,  him  surviving.  His  wife 
annah  continued  to  reside  in  Braintree  till  she  died  in  1855,  intes- 
tate, at  the  age  of  ninety.  Mordecai  and  Bebecca  are  now  living.  In 
1813,  after  his  father's  aeath,  Charles  Andrews,  then  being  of  the  age 
of  fourteen  years,  went  to  live  with  Charles  Lorkin,  who  was  then 
living  and  carrying  on  the  business  of  a  stonemason  in  Bocking,  the 
adjoining  parish  to  Braintree,  and  continued  with  Lorkin  till  Lorkin's 
death  in  1817. 

(The  case  then  stated  certain  evidence  tending  to  show  that  Charles 
Andrews  served  as  apprentice  to  Lorkin.  No  question  arose  as  to 
these  facts  upon  the  argument.) 

The  appellants  then  proposed  to  prove  that  the  service  and  resi- 
dence of  Charles  Andrews  with  Lorkin  was  a  service  and  residence 
under  an  indenture  of  apprenticeship,  of  the  existence  of  which  in- 
denture they  proposed  to  give  secondary  evidence.  The  said  Charles 
Andrews,  his  mother,  his  master  and  his  master's  widow  being  dead, 
the  appellants  called  his  sister  Bebecca,  who  stated  that  she  lived 
with  her  mother,  Hannah  Andrews,  up  to  her  death :  that  she  had 
seen  her  mother's  papers  during  her  mother's  life ;  and  that  at  her 
death  they  came  into  her  possession :  that  she  *destroyed  a  part  r^^^o 
of  them,  having  first  examined  them,  and  that  there  was  no  '- 
indenture  among  them :  that  she  kept  the  remainder :  that  part  of  the 
remainder  she  gave  to  her  nephew,  Joseph  Edward  Andrews,  when 
she  removed  to  another  house,  shortly  after  her  mother's  death :  that 
Mordecai  came  and  examined  all  the  papers  in  her  possession,  in 
June,  1857,  after  she  had  parted  with  the  above-mentioned  portion  to 
her  nephew :  that  she  had  never  searched  that  portion :  that  she  had 
never  seen  an  indenture  among  her  mother's  papers ;  and  that  she  had 
never  examined  them  for  the  purpose  of  finding. one.  Mordecai  also 
stated  that,  for  the  purpose  of  finding  the  indenture  of  his  brother 
Charles,  he  examined  tnose  of  his  mother's  papers  in  the  possession 
of  his  sister  Bebecca,  in  June,  1857,  and  that  he  oould  not  find  any 
such  indenture.  He  also  stated  that,  for  the  same  purpose,  he  searched 
some  papers  handed  to  him  by  his  son,  the  said  Joseph  Edward,  but 
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that  the  indenture  was  not  among  them.  There  was  evidence  that 
the  papers  he  so  searched  were  all  which  Joseph  Edward  had  received 
from  his  aunt  Bebecca. 

It  was  then  proposed  to  ask  this  witness  whether  he  had  made  in- 
quiries  of  his  son  Joseph  Edward  as  to  the  existence  of  any  indenture 
among  the  papers  he  had  received  from  his  aunt  Bebecca,  and  what 
answer  the  son  had  made  to  these  inquiries.  These  questions  were 
objected  to  by  the  respondents.  Joseph  Edward  Andrews,  who  could 
have  been  called,  was  not  called ;  and,  no  satisfactory  reason  for  not  call- 
ing him  having  been  given  the  Becorder  refused  to  allow  the  questions 
to  be  put,  and  said  he  was  not  satisfied  that  sufficient  search  had  beea 
made  for  the  indenture  among  the  papers  in  the  possession  of  the 
said  Joseph  Edward  Andrews. 

*KAi  *^^<  Holland,  the  assistant  overseer  of  Braintree,  stated  tha 
^  the  had  made  inquiries  and  ascertained  that  the  executor  oi 
Thomas  Lorkin  was  one  Shearoroft :  that  Shearcroft  had  died,  leaving 
one  Garrett,  now  resident  at  Braintree,  his  executor.  It  was  then 
proposed  to  ask  this  witness  whether  he  had  made  inquiries  of  Garrett 
as  to  the  existence  of  any  indentus^  of  apprenticeship  of  Charles 
Andrews,  and  what  answer  Garrett  -had  made  to  these  inquiries. 
These  questions  were  objected  to  by  the  respondents.  Garrett,  who 
could  have  been  called,  was  not  called  to  give  evidence;  and, 
no  satisfactory  reason  being  given  for  his  not  being  called,  the 
Becorder  refused  to  allow  the  questions  to  be  put,  and  said  that 
he  was  not  satisfied  that  sufficient  search  had  been  made  to  ascertain 
whether  Lorkin  had  left  any  papers,  or  whether  the  indenture  was  or 
was  not  among  them. 

The  order  was  confirmed,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  upon  the  following  questions. 

1.  Whether,  upon  the  facts  stated,  secondary  evidence  was  admissi- 
ble to  prove  that  Charles  Andrews  was  apprenticed  to  Thomas 
Lorkin. 

2.  If  admissible,  whether  sufficient  evidence  was  given  to  establish 
that  Charles  Andrews  was  apprenticed  to  Thomas  Lorkin. 

8.  Whether  any  of  the  questions  disallowed  were  improperly  dis- 
allowed. 

If  in  the  Court  of  Queen's  Bench  should  be  of  opinion  in  the  affirma- 
tive on  the  first  question,  and  also  on  the  second,  the  order  was  to  be 
quashed. 

If  the  affirmative  on  the  third  question,  then  the  case  was  to  be 
dealt  with  as  the  Court  should  direct. 

*551      *^^^  if  ^^6  Court  should  be  of  opinion  in  the  negative  on  the 
-'  third  question,  and  also  on  the  first  or  second,  then  the  order 
of  the  Sessions  was  to  be  confirmed. 

Power  and  Bulwer,  for  the  respondents. — The  material  point  to  be 
decided  is,  whether,  on  the  facts,  secondary  evidence  of  apprenticeship 
was  admissible.  The  Becorder  was  right  in  holding  that  sufficient 
search  had  not  been  made  to  allow  of  such  evidence  being  given. 
The  onus  was  upon  the  other  side,  who  set  up  the  settlement  by  ap- 
prenticeship, to  give  a  satisfactory  reason  for  tne  non-appearance  of  the 
indenture,  and  to  exhaust  all  the  sources  of  probable  custody.  The 
appellants  endeavoured  to  set  up  hearsay  evidence  of  search :  but  the 
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Recorder  vras  right  in  refusing  to  admit  it.  Such  evidence  is  not  ad- 
missible unless  good  cause  be  shown  for  not  caJliug  the  person  who 
made  the  actual  search  :  Rex  v.  Castleton,  6  T.  K.  236,  Rex  r.  Denio, 
7  B.  &  C.  620  (E.  C.  L.  R.  vol.  14).  Hill,  J.— Rex  v.  Castleton  was 
much  commented  on  by  the  Court  in  Rex  i;.  Morton,  4  M.  &  S.  48 
(E.  C.  L.  R.  vol.  30.)]  The  question  in  that  case  was  as  to  the  gen- 
eral admissibility  of  hearsay  evidence.  It  is  referred  to,  and  ex- 
plained, in  Taylor  on  Evidence,  vol.  1,  p.  386  (3d  ed.),  sect.  400. 
And  in  R«gina  v.  Kenilworth,  7  Q.  B.  642,  649  (E.  C.  L.  R.  vol.  53), 
Lord  Denman  says :  "  We  may  collect  from  Rex  v.  Morton,  the  only 
rule,  namely,  that  no  general  rule  exists.  The  question  in  every  case 
is,  whether  there  has  been  evidence  enough  to  satisfy  the  Court  before 
which  the  trial  is  had  that,  to  use  the  words  of  Bay  ley,  J.,  in  Rex  v.  Benio, 
*a  bon£  fide  and  diligent  search  was  made  for  the  instrument  where  it 
was  likely  to  be  found.' "  Here  *the  Quarter  Sessions  could  not  r-^g^ 
have  been  satisfied  of  that,  when  the  person  who  was  likely  to  '- 
have  had  the  document  in  his  possession,  and  could  have  beien  called, 
was  not  called. 

Further,  this  Court  will  not  interfere  with  the  discretion  of  the 
Quarter  Sessions  in  determining  whether  sufficient  proof  of  search 
had  been  given.  [Lord  Cakpbsll,  jC.  J. — This  Court  has  the  right  to 
interfere.]  It  has :  but  it  has  always  expressed  great  unwillingness 
to  do  so,  where  the  inferior  tribunal  had  better  means  before  it  of 
forming  a  judgment  upon  the  evidence.  Lord  Denman,  in  Rex  v. 
Kenilworth,  7  Q.  B.  642,  649  (E.  C.  L.  R.  vol.  53),  says,  'Hhis  is  a 
question  much  fitter  for  the  Court  which  tries  than  for  us."  [Lord 
Campbsll,  C.  J. — Here  the  Recorder  has  reserved  the  question  ex- 
pressly for  our  decision.]  In  deciding  it  the  Court  will  not  disturb 
the  conclusion  come  to  by  the  Quarter  Sessions,  unless  it  was  unmis- 
takeably  false.  In  Regina  v.  Saffron  Hill,  1  E.  &  B.  93,  97  (E.  C.  L. 
R.  vol.  72),  Coleridge,  J.,  says,  '*  on  such  an  inquiry  as  this,  the  ques- 
tion is  rather  whether  we  can  say  that  the  Court  below  was  wrong, 
than  whether  it  was  right." 

R.  Mills  and  Stephenson,  contr^ — ^In  the  present  case,  the  indenture 
could  not  be  traced  into  the  hands  of  any  one;  secondary  evidence 
was  therefore  admissible  after  proper  evidence  of  search  had  been 
given.  And  the  evidence  rejected  by  the  Recorder  was  proper  evi- 
dence. It  is  not  always  necessary  that  the  actual  custodier  of  the 
document  should  be  examined :  M^Gahey  v.  Alston,  2  M.  &  W.  206.t 
It  is  sufficient,  as  Alderson,  B.,  there  says,  to  negative  every  reason- 
able probability  of  anything  *being  kept  back.  Suppose  that  ^^^^7 
(before  parties  to  a  cause  were  competent  witnesses  in  it)  a  party  *- 
to  a  cause  had  lost  a  document.  He  could  not  have  given  evidence 
that  he  had  lost  it :  and  it  would  have  been  sufficient  for  another  per- 
son to  show  where  the  party's  papers  were  usually  kept,  and  that  such 
person  had  made  due  search  there.  [Lord  Campbell,  C.  J. — In  a 
muniment  room.]  Or  in  any  likely  place  of  custody.  Or  suppose 
the  custodier  is  blind;  he  cannot  give  evidence  of  personal  search. 
The  general  rule,  moreover,  is,  that  the  amount  of  search  is  to  be  in 
proportion  to  the  value  of  the  document :  and  sufficient  search  was 
maae  in  the  present  case,  according  to  that  rule.  Rex  v.  Morton,  4 
M.  k  S.  48  (E.  C.  L.  R.  vol.  30),  is  strongly  in  favour  of  the  appel 
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lants.  Eex  v.  Denio,  7  B.  &  C.  620  (E.  C.  L.  R.  vol.  14),  supports,. to 
some  extent,  the  contention  of  the  respondents:  but  that  case  is  men 
tioned  with  dissatisfaction  by  Lord  Denman  in  Begina  v.  Kenilworth, 
7  Q.  B.  642,  649  (E.  0.  L.  R.  vol.  53).  Regina  v.  Saffron  Hill,  1 K  & 
B.  98  (E.  C.  L.  R.  vol.  72),  is  not  in  point.  There  the  evidence  was 
not  rejected. 

Lord  Campbell,  C.  J. — It  is  difficult  to  say  that  the  conclusion 
come  to  by  the  Recorder  upon  the  evidence  received  by  him  was 
wrong.  Still,  if  it  be  shown  that  he  has  rejected  any  questions  which 
ought  reasonably  to  have  been  put,  the  appeal  ought  to  be  sent  back 
and  reheard.  I  agree  with  what  was  saia  by  the  Court,  in  Regina  v. 
Saffron  Hill,  1  E.  &  B.  98  (E.  C.  L.  R.  vol.  72),  that  we  will  not  inter- 
fere  with  the  decision  of  the  Quarter  Sessions  as  to  whether  proper 
search  had  been  made,  unless  it  be  clear  that  the  inquiry  before  the 
court  was  not  properly  conducted.  In  *the  present  case  I  think 
was  not.  Any  questions  may  be  put  for  the  purpose  of  show- 
ing that  there  has  been  a  reasonable  and  bonS  fide  search,  though  the 
answers  to  them  may  not  be  evidence  in  the  ultimate  question  before 
the  Court.  I  think,  therefore,  that  the  case  should  go  down  again 
for  a  rehearing,  and  that  the  questions  should  be  put.  Then,  if  the 
Recorder  comes  to  the  same  opinipn  as  before,  we  'will  not  interfere 
with  his  decision  unless  it  be  clearly  wrong. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  Evidence  is  admissi- 
ble, on  the  preliminary  inquiry  whether  there  has  been  a  reasonable 
andproper  search,  which  might  not  be  evidence  in  the  cause  itself. 

(Erle,  J.,  was  absent.) 

Hill,  J.,  concurred.  Appeal  sent  back  for  rehearing.(a) 

(a)  S«e  Regina  «.  Fordingbridge,  B.  B.  ik  B.  678  (B.  0.  L.  R.  toI.  96). 
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»gg,  ♦JAMES  SAUL,  Appellant,  v.  DAVID  GRIFFITHS  JONES, 
^  Respondent. 

In  the  BLOOMSBURY  County  Court  of  MIDDLESEX,  holden, 

&c.(a)    Nov.  9. 

Where  a  party  againit  whom  a  lammona  in  a  county  court  hat  heen  taken  ont  under  The 
Summary  Proceeding  on  Bills  of  Bzohange  Aot,  1855  (18  ii  19  Viet  o.  67),  and  the  Order  in 
Council  of  SOtb  January  1856,  obtains  leave  from  the  judge,  upon  affidavit^  to  defend,  he  is  not, 
at  the  trial  in  the  eounty  court,  confined  by  the  statute  or  the  eounty  court  rules  of  6th  December, 
1856,  to  the  defence  set  up  in  the  affidavit. 

A  bill  was  drawn  by  G.  on  H.>  H.'s  name  in  the  address  being  followed  by  the  mention  of  a 
particular  place ;  H.  accepted,  payable  at  another  place  named  in  the  acceptance,  not  adding 
''  only"  nor  **  not  otherwise  or  elsewhere."  Q.  endorsed  to  defendant,  who  endorsed  to  plaintiff. 
Plaintiff,  at  maturity,  presented  the  bill  at  the  place  named  in  the  address,  but  not  at  the  place 
named  in  Ac  acceptance.  Held,  that  he  could  not  sue  defendant  on  the  bill,  the  presentment 
being  insufficient,  stat.  1  A  2  G.  4,  c.  78,  putting  an  end  to  the  necessity  of  presentment  at  the 
place  named  in  the  acceptance  as  against  the  acceptor  only. 

Presentment  to  the  acceptor  is  not  excused,  as  between  the  drawer's  endorsee,  and  the  endorsee 
of  such  endorsee,  by  the  mere  fact  that  the  drawer  had  not,  at  the  time  when  the  presentment 
should  have  been  made,  any  effects  in  the  hands  of  the  aoceptor. 

This  was  an  action  under  The  Bills  of  Exchange  Act,  1866,  by  the 

(a)  See  Order  in  Council  of  SOth  January,  1856;  Pollock's  Practice  of  the  County  GourU, 
Appendix  to  Part  i.  p.  159  (Sd  ed.). 
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Elaintiff,  as  endorsee,  against  the  defendant,  as  the  last  endorser,  of  a 
ill  of  exchange,  of  which  the  following  is  a  copy : — 
£89 :  I5s.  October  22d,  1857.      ' 

Four  months  after  date  pay  to  my  order  the  sum  of  thirty -nine 
pounds  15«.,  value  received. 

To  Mr.  J.  V.  HoUingsworth,  J.  W.  Grant. 

149,  Waterloo  Road.  Endorsed,  J.  W.  Grant, 

D.  Griffiths  Jones. 
[Across  the  face  of  the  Bill  was  written,  as  follows : 
Accepted,  J.  Y.  HoUingsworth.    Payable  at  The  Commercial  Bank 
of  London,  Henrietta  Street,  Covent  Garden.] 

The  bill  is  addressed  to  the  acceptor  at  his  private  residence,  and 
accepted  by  him  payable  at  a  banker's. 

*Iieave  was  given  to  the  defendant  to  defend  the  action,  upon   r^^^r^ 
an  affidavit  showing  a  defence  upon  the  merits :  viz.  that  he  did   '- 
not  endorse  the  bill,  and  did  not  receive  any  consideration  for  the 
alleged  endorsement  by  him. 

There  was  no  notice  of  any  ground  of  defence  other  than  those  dis- 
closed by  the  affidavit. 

At  the  trial,  the  plaintiff  gave  evidence  as  to  the  defendant's  hand- 
writing.    And,  upon  cross-examination  of  the  plaintiff,  it  appeared 
that  the  drawer,  upon  the  recommendation  of  the  defendant,  applied 
to  the  plaintiff  to  discount  the  bill,  which  had  not  then  the  defend- 
ant's name  upon  it.     The  plaintiff  refused  to  discount  it,  unless  the 
defendant  endorsed  it:  and  the  defendant  was  informed  bv  the  plain- 
tiff of  this  fact.    The  drawer  subsequently  took  it  to  tne  plaintiff, 
with  the  defendant's  name  endorsed  upon  it ;  and  the  plaintiff  then 
discounted  it    After  this  evidence,  which  then  made  up  the  plaintiff's 
case,  it  was  objected,  on  the  part  of  the  defendant,  that  notice  of  dis- 
honour had  not  been  provecL    The  plaintiff  was  then  recalled,  and 
stated  that  he  gave  the  defendant  notice  that  the  bill  was  not  paid.   It 
was  then  objected,  on  the  part  of  the  defendant,  that  presentment  of 
the  bill  for  payment  had  not  been  proved.    It  was  contended,  on  the 
part  of  the  plaintiff,  that  evidence  of  presentment  was  not  necessary, 
and  that  the  defendant  was  confined  to  the  particular  grounds  of  de- 
fence disclosed  by  his  affidavit)  on  which  he  claimed  leave  to  defend. 
The  Court  reserved  the  consideration  of  this  point,  and,  subject  there- 
to, allowed  the  pljaintiff  to  give  evidence  as  to  the  presentment.    From 
such  evidence  it  appeared  that  the  plaintiff  did  not  present  the  bill  to 
the  bankers,  within  business  hours,  on  the  day  when  it  became  due ; 
hut  that  he  presented  it  at  the  private  ^residence  of  the  acceptor,    p^^. 
as  given  on  the  face  of  the  bill.     The  house  was  shut  up ;  and   ^ 
nothing  was  known  of  the  acceptor  at  two  or  three  houses  in  the 
neighbourhood  where  the  plaintiff  inquired  after  him.     Anfl,  on  the 
day  after  the  bill  became  due,  the  plaintiff  presented  it  at  the  banker's ; 
but  it  was  refused  payment  on  the  grouna  that  there  were  no  effects 
there.    The  plaintiff  then  proposed  to  excuse  the  presentment  of  the 
bill  on  the  day  it  became  due;  and  the  judge  postponed  the  plaintiff's 
case  for  one  hour,  to  enable  him  to  give  such  evidence.     Evidence 
was  then  given  by  the  banker's  clerk  that  the  acceptor  had  no  effects 
in  the  banker's  hands  on  the  day  the  bill  became  due;  and  that  the 
bill  would  not  have  been  paid  if  it  had  been  presented  on  that  day. 
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It  was  then  contended,  on  the  part  of  the  plaintiff,  that  he  had  done 
all  that  was  necessary  to  entitle  him  to  recover  against  the  defendant 
The  judge  took  time  to  consider  his  judgment  on  this  point;  and  sub- 
sequently decided  that,  in  point  of  law,  the  plaintiff  was  bound  to 
give  evidence  of  the  defendant's  handwriting,  of  the  presentment  of 
the  bill  at  the  banker's  for  payment  on  the  day  it  became  due,  and 
notice  to  the  defendant  of  the  non-payment :  and  that  the  bill  had  not 
been  duly  presented  for  payment ;  and  on  that  ground  found  a  ver- 
dict for  the  defendant. 

The  following  are  the  plaintiff's  grounds  of  appeal  as  stated  in  his 
notice  of  appeal. 

1.  That  ill  the  decision  of  the  learned  Judge  of  this  Court  there  is 

error  in  this :  that  the  verdict  on  the  issue  as  to  the  presentment  of 

the  bill  ought  to  have  been  for  the  plaintiff,  and  not  for  the  defendant 

*621       *^'  ^^^^  ^^^  fsiCtB  found  show  that  in  point  of  law  the  bill  was 

^   duly  presented. 

3.  That,  upon  the  facts  found,  there  was  a  sufficient  excuse  in  point 
of  law  for  the  non-presentmenj. 

4.  That  the  defendant  was  limited  to  the  defence  of  forgery. 

5.  That  the  bill  was  discounted  upon  the  credit  and  at  the  instance 
of  the  defendant. 

The  questions  for  the  opinion  of  the  Court  of  Queen's  Bench  are : 

1st,  Was  the  defendant  at  liberty  to  set  up  any  other  defence  than 
those  disclosed  by  his  affidavit? 

And,  if  he  was,  then,  2dly,  Was  the  bill  duly  presented  for  pay- 
ment? 

8dly,  If  the  bill  was  not  duly  presented,  was  there  a  sufficient  ex- 
cuse for  the  non-presentment,  as  against  the  defendant  as  the  endorser 
to  the  plaintiff? 

Bovill,  for  the  appellant. — First,  under  sect.  2  of  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,  18  &  19  Vict.  c.  67,  the 
defendant  could  not  appear  in  a  Superior  Court  to  the  summons,  and 
defend,  without  leave  of  a  Judge  of  one  of  the  Superior  Courts, 
either  on  payment  into  Court  of  the  sum  endorsed,  "  or  upon  affidavits 
satisfactory  to  the  Judge,  which  disclose  a  legal  or  equitable  defence, 
or  such  facts  as  would  make  it  incumbent  on  the  holder  to  prove  con- 
sideration, or  such  other  facts  as  the  Judge  may  deem  sufficient  to  sup- 
port the  application,  and  on  such  terms  as  to  security  or  otherwise 
as  to  the  Judge  may  seem  fit."  Such  Judge  can,  upon  giving  leave,  im- 
pose what  terms  he  pleases  as  to  the  pleadings:  but  a  county  court  judge 
♦6^1  *^^  ^^  ^^^^  power ;  which  makes  it  the  more  important  that 
-'  the  defendant  should  be  confined  to  the  defence  originally  set  up 
by  him,  so  that  the  plaintiff  may  not  be  taken  by  surprise.  The 
county  court  rules  of  6th  December,  1856,(o)  as  to  cases  in  the  county 
court,  under  this  Act,  commence  at  rule  188.  By  rule  189,  in  order 
to  obtain  leave  to  defend,  the  defendant  must  satisfy  the  judge  or 
registrar,  by  affidavit,  that  there  are  good  grounds  of  defence.  The 
judge  or  registrar,  under  rule  189,  may  require  security ;  the  magni- 
tude of  the  security  would  probably  depend,  in  a  great  measure,  on 
the  nature  of  the  defence.  [Lord  Campbell,  C.  J. — ^Rather  on  tho 
amount  said  to  be  due  on  the  bill.]     By  rule  190,  the  registrar  is  to 

(a)  S«e  Pollock'*  PrAOtiee  of  tho  County  Coarta,  Appendix  to  Part  i.  p.  88,  Jto.'(3d  ed.). 


1  ELLIS  k  ELLIS.    Q.  B.  68 

- — ■ — ■ ■ --    — ■ 

tend  a  copy  of  the  affidavits  to  the  plaintiff.    For  what  purpose  is 
this,  if  not  for  that  of  enabling  the  plaintiff  to  know  what  the  drfence 
is  to  be?     So  form  16(a)  gives  the  plaintiff  notice  that  the  leave  to 
defend  has  been  obtained  on  the  ground  set  forth  in  the  affidavit. 
[Lord  Campbbll,  C.  J. — It  might  be  salutary  that  the  defendant 
should  be  limited  as  you  suggest :  but  for  that  you  want  a  new  rule.] 
Secondly,  there  is  no  decision  that  a  presentment  at  the  drawee^s  resi- 
dence, named  in  the  address  on  the  bill,  is  not  sufficient.    [Hill,  J. — 
It  is  held  that  the  addition  of  a  place  of  payment  to  the  acceptance  is 
a  material  alteration.(6)    Lord  Campbbll,  C.  J. — That  professes  to 
make  a  presentment  good,  as  against  the  acceptor,  which  would  not 
otherwise  be  so.    Here  the  question  *is,  What  presentment  the  ^^^^ 
endorser  may  require.     Wiohtman^  J. — Would  not  a  present-  ^ 
ment  at  the  banker's  have  been  enough  here  7]     It  would :  but  also  a 
presentment  to  the  drawee  himself,  vrnether  at  the  banker's  named  or 
at  the  address  named,  is  enough.     [Lord  Campbell,  C.  J. — Must  the 
acceptor  be  provided  with  funds  at  both  places  7]    He  ought  to  be  so, 
if,  to  a  bill  addressed  to  him  at  his  residence,  lie  puts  an  acceptance 
making  the  bill  payable  at  his  banker's.    Formerly,  an  acceptance 
made  by  the  acceptor  payable  at  a  particular  place  made  it  necessarv, 
in  order  to  charge  the  acceptor  or  any  other  party,  that  there  should 
be  a  presentment  at  that  place :  Row  v.  Young,  2  Bligh  S91,  s.  0. 
2  Br.  &;  B.  165  (in  Dom.  Proc.,  reversing  the  judgment  of  the  Court 
of  King's  Bench  in  Young  v,  Rowe,  5  M.  &  S.  291).     This  decision 
occasioned  the  statute  1  &  2  G.  4,  c.  78,  making  such  an  acceptance 
general;  unless  expressed  to  be  payable  at  the  **  place  only,  and  not 
otherwise  or  elsewhere."    But,  m  Gibb  v.  Mather,  2  Cr.  &  J.  254,t 
8.  c.  8  Bing.  214  (E.  C.  L.  R.  vol.  21),  after  the  statute,  the  Court  of 
Exchequer  Chamber,  on  error  upon  a  bill  of  exceptions,  held  that, 
where  a  bill  was  drawn  payable  to  drawer's  order  "  in  London,"  and 
**  accepted  at  Messrs.  Jones,  Lloyd  &  Co.,  bankers,  London."  the  drawer 
could  not  be  charged  without  proof  of  a  presentment  at  Jones,  Lloyd 
&  Go.'s.     But  no  more  was  necessary,  for  the  decision  of  that  case, 
than  to  hold  that  there  must  ^e  a  presentment  in  London,  which  the 
drawer  had  named,  thus  limiting  the  extent  of  his  own  contract :  the 
pre:«entment  there  had  been  in  fact  made  only  in  Liverpool :  it  was 
unnecessary  to  consider  the  effect  of  the  naming  of  the  particular 
place  in  the  acceptance.     The  decision,  so  restricted,  ^agrees  r^r^^ 
with  the  view  for  which  the  plaintiff  now  contends.  The  endorser  ^ 
is  to  pay  if  the  drawee  fail  to  perform  his  contract:  the  drawee  accepts, 
according  to  the  statute,  generally,  and  so  agrees  to  pay  upon  present- 
ment at  the  place  named  by  the  drawer ;  and  the  presentment  has 
been  made  there.    If  it  be  argued  that,  upon  this  acceptance,  the 
acceptor  might  have  been  sued  without  any  presentment  for  pa5'ment 
at  all,  such  acceptance  now  being  general,  that  is  really  in  favour 
of  the  plaintiff.    How  can  an  acceptance,  which,  according  to  the 
language  of  the  statute,  is  to  ''be  deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  general  acceptance,"  be  general  as  against  the 
acceptor  but  qualified  as  against  the  drawer  or  endorser  7     Walter  v, 
Cubley,  2  Cr.  &  M.  151,t  shows  how  strongly  the  Courts  enforce  the 

(a)  Pollock,  Appendix  to  Part  L  p.  99. 

(6)  S«<  Barchflold  v.  Moorei  8  B.  A  B.  683|  and  the  aaUioritiei  there  eited. 
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generality  of  the  acceptance.  In  Boydell  v.  Harkness,  8  Com.  B.  168 
(E.  C.  L.  B.  vol.  64),  it  seems  to  have  been  assumed  that,  where  a  bill 
is  drawn  payable  in  London,  a  subsequent  endorser  can  be  charged 
only  on  proof  of  a  presentment  in  Lonaon.  Thirdly,  if  presentment 
at  the  banker's  would  have  been  otherwise  necessary,  it  is  excused  by 
there  being  no  effects  at  the  banker's,  so  that  the  bill,  if  presenteo, 
would  not  have  been  paid.  It  was  decided,  in  Terry  v.  Parker,  6  A. 
k  E.  502  (E.  C.  L.  B.  vol.  33),  that,  as  against  the  drawer,  a  present- 
ment to  the  drawee  is  not  necessary  when  the  drawer  has  no  effects  in 
the  drawee's  hands. 

Collier,  contr^ — As  to  the  second  point.  The  endorser's  contract  is 
to  pay  if  the  request  of  the  drawer  be  not  complied  with  by  the 
drawee.  Now,  before  the  statute,  in  such  a  case  as  this,  there  would 
*661  ^^^®  ^^^  ^^  *non-compliance  on  the  part  of  the  drawee, 
^  because  he  did  comply  on  a  condition  which  has  not  been  ful- 
filled. Since  the  statute,  the  compliance  or  contract  of  the  drawee  is, 
as  against  him,  no  longer  conditional,  but  absolute.  But  this  does 
not  affect  the  question  of  the  liability  of  other  parties :  on  that  point 
Gibb  V.  Mather,  2  Cr.  &  J.  264,t  s.  c.  8  Bing.  214  (E.  C.  L.  B.  vol.  21), 
is  an  express  authority;  and  so  the  case  is  treated  in  By les  on  Bills, 
182  (7th  ed.).  As  to  the  third  point.  In  Baker  v.  Birch,  3  Gampb. 
107,  a  drawer  was  told  by  the  drawee,  who  had  accepted,  that  the  bill 
would  not  be  taken  up,  and  received  part  of  the  amount  to  enable 
him  to  take  it  up  himself:  the  bill  was  not  presented  till  some  days 
after  maturity :  it  was  held  that  the  drawer  was  entitled,  as  between 
himself  and  his  endorsee,  to  resist  an  action  on  the  ground  that  there 
had  been  no  notice  of  dishonour.  In  Bowes  v.  Howe,  5  Taun.  30  (£. 
C.  L.  B.  vol.  1),  a  promissory  note  was  made  payable,  to  bearer,  at  a 
particular  place :  it  was  held,  in  the  Court  of  Exchequer  Chamber, 
that,  as  between  the  makers  and  the  bearer,  presentment  at  the  place 
was  not  excused  by  the  fact  that  the  makers  had  become  insolvent  and 
ceased  to  pay  at  the  place  particularized.  Terry  v.  Parker,  6  A.  &  £. 
502  (E.  C.  L.  B.  vol.  33),  was  a  case  against  the  drawer  of  a  bill,  who 
had  no  effects  in  the  drawee's  hands,  and  had  no  reason  to  expect  that 
the  drawee  would  pay.  [Lord  Campbell,  C.  J. — If  the  drawer  knew 
that  the  bill  would  not  be  paid,  he  was  not  damnified  by  non-present- 
ment.] That  is  the  principle  of  the  decision ;  and  it  is  inapplicable  to 
a  question  between  an  endorsee  and  his  endorsee.  And  Lord  Denman, 
in  Terry  v.  Parker,  treats  the  question  as  to  presentment  as  identi- 
*671  ^^^^  *that  as  to  notice.  Now,  as  to  the  question  of  notice, 
-*  it  is  said,  in  By  les  on  Bills,  256,(a)  that  "  it  is  no  excuse  for 
neglect  of  notice  to  an  endorser,  that  the  drawer  had  effects  in  the 
acceptor's  hands." 

BouiV,  in  reply. — The  distinction  between  drawer  and  endorser  can- 
not be  maintained.  Every  endorser  stands  in  the  position  of  a  fresh 
drawer. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  judge  of  the  county 
court  was  right  on  all  the  points.  First :  I  see  nothing  to  exclude 
any  of  the  defences  set  up  in  the  county  court,  although  the  effect 
was  to  let  in  a  defence  on  the  ground  of  forgery,  of  which  no  notice 

(a)  Citing  Wilkes  «.  Jaeki,  1  Peake'i  K.  P.  C.  202.    See  Brown  r.  Maffey,  16  Bast  216; 
BscUild  V.  Sowerbj,  11  East  114. 
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had  been  given.  There  was,  of  course,  no  special  pleading ;  and  the 
judge,  upon  a  plea  amounting  to  a  general  issue,  put  the  plaintiff  to 
the  proof  of  all  neoessarj  to  support  the  action.  It  certainly  is  highly 
inexpedient  that  a  defendant  should  obtain  such  latitude  when  he  is 
allowed  the  privilege  of  defending :  and,  in  the  Superior  Courts,  if 
the  attention  of  the  Judge  was  drawn  to  the  matter,  leave  would  not 
be  given  to  defend  without  a  limitation  being  imposed  on  the  defence: 
but  in  a  county  court  nothing  of  that  sort  can  oe  done.  The  plain- 
tiff therefore  had  to  prove  notice  of  dishonour.  So  that  the  question 
arises,  whether,  the  acceptance  having  been  made  payable  at  a 
banker's,  a  presentment  at  the  residence  named  in  the  address  was 
suf&cient.  I  think  it  was  not.  The  cpntract  of  the  endorser  is  that 
he  will  pay  the  bill  if  the  acceptor  does  not  perform  the  contract  on 
his  acceptance.  Now  such  an  acceptance  *as  this  was  a  special  r^^^Q 
acceptance  before  stat.  1  &  2  G.  4,  c.  78;  and,  as  between  drawer  '- 
and  endorsee,  the  statute  leaves  it  a  special  acceptance  still.  Thus 
the  only  question  remaining  is,  whether  under  the  circumstances  of 
this  case  there  was  any  excuse  for  not  presenting.  Had  the  action 
been  against  the  drawer,  there  would  have  been  abundant  excuse,  be- 
cauhe  the  drawer  must  be  supposed  to  know  that  he  has  no  effects  in 
the  hands  of  the  drawee,  ana  that  there  would  be  no  use  in  present- 
ing. But  there  is  nothing  here  to  show  that  the  endorsee  who 
endorsed  over  knew  that  it  would  be  of  no  use  to  present.  I  think, 
therefore,  that  the  judge  decided  rightly  on  all  the  points. 

WiOHTMAK,  J. — I  think  that  the  judge  of  the  county  court  was 
right  on  all  the  points.  As  to  the  first.  The  judge  is  to  be  satisfied 
that  there  is  some  reasonable  ground  of  defence ;  but  there  is  nothing 
to  prevent  the  defendant,  when  allowed  to  defend,  from  setting  up 
other  grounds.  No  doubt  it  is  very  incon  venient  that  the  defendant,  on 
the  trial  in  the  county  court,  should  set  up  defences  different  from  those 
which  be  has  disclosed  in  his  affidavit ;  the  inconvenience  is  greater 
there  than  in  the  Superior  Courts,  because  in  the  county  court  there 
are  no  pleadings,  ana  the  plaintiff  there  has  no  means  of  knowing  of 
any  defence  brides  that  which  appears  in  the  affidavit ;  whereas  in 
the  Superior  Court  the  defence  must  be  pleaded.  Still  I  think  the 
judge  was  right  in  considering  that  he  haa  not  the  power  to  restrict 
the  defence.  Then  as  to  the  defence.  It  is  first  said  that  the  holder,  as 
against  the  endorser,  was  not  bound  to  present  at  the  place  mentioned 
by  the  acceptor,  but  that  it  was  sufficient  to  present  it  at  the  r^/>Q 
^acceptor's  address  named  by  the  drawer.  Before  the  case  of  *- 
Rowe  V.  Young,  2  Bligh  891,  s.  c.  2  Br.  &  B.  165  (in  Dom.  Proc, 
reversing  the  judgment  of  the  Court  of  King's  Bench  in  Young  v.  Bowe, 
5  M.  &  S.  291),  it  had  been  considered,  in  the  Court  of  King's  Bench, 
that  in  the  case  of  such  an  acceptance  as  this  it  was  not  necessary 
to  present  the  bill  at  the  place  named  by  the  acceptor  :  but  in  Bowe 
V,  Young,  the  House  of  Lords  held  that  it  was  necessary.  In  conse- 
quence of  that  decision,  stat.  1  &  2  G.  4,  c.  78,  passed,  making  such 
an  acceptance  general.  But  that  was  only  as  against  the  acceptor : 
other  parties  were  left  as  the  law  stood  before  the  Act.  Now  the 
contract  between  an  endorsee  and  his  endorsee  is  very  different  from 
that  between  the  acceptor  and  any  other  party.  Before  the  Act,  it 
was  not  necessary,  as  against  the  acceptor,  to  present  at  all ;  but,  as 
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against  other  parties,  it  was  necessary  to  show  some  presentment  to 
the  acceptor.  Then,  if  a  presentment  be  necessary,  must  you  not 
present  as  indicated  by  the  acceptance  ?  There  are  several  cases  to 
show  that  you  must.  Such  is  Gibb  r.  Mather.  2  Cr.  &  J.  264,t  8.  c. 
8  Bing.  214  (B.  C.  L.  R.  vol.  21).  Then  comes  the  remaining  ques- 
tion, whether,  the  holder  not  having  presented,  he  is  excused  by 
reason  of  the  drawer  having  had  no  effects  at  the  place  named  in  the 
acceptance.  But,  by  several  cases,  it  appears  that  this  constitutes  no 
defence  in  an  action  by  the  endorsee  against  a  prior  endorsee. 

Erlb,  J. — ^I  think  the  judge  was  right  It  would  certainly  be  very 
desirable  that  in  all  the  Courts  the  defendant  should  be  restricted  to 
the  defence  which  he  has  set-up  when  he  obtained  leave  to  defend. 
^ry^  But  the  *law  is  not  so.  As  to  the  other  points,  I  think  that,  as 
-'  between  the  holder  and  endorser,  there  was  no  presentment ;  and 
that  the  facts  do  not  excuse  the  want  of  presentment. 

Hill,  J. — ^I  am  of  the  same  opinion.  And  I  entirely  concur  as  to 
the  expedience  of  a  rule  which  would  limit  the  defence  as  suggested. 
As  to  the  presentment,  I  think  it  would  be  very  dangerous  if  the 
holder  had  the  option  of  presenting  either  at  the  place  named  in  the 
address  or  the  place  named  in  the  acceptance.  This  statute  makes  it 
unnecessary,  as  against  the  acceptor,  to  present  at  the  place  named  in 
the  acceptance,  unless  other  places  of  payment  are  expressly  ex* 
eluded :  and  in  Selby  v.  Eden,  8  Bing.  611  (E.  0.  L.  R.  vol.  ll),(a)  this 
was  extended  to  the  case  where  the  place  is  named  in  the  body  of  the 
bill.  But  this  does  not  affect  the  question  as  between  other  parties. 
Then,  as  to  the  last  point,  there  is  nothing  to  put  an  end  to  the  neces- 
sity of  presentment  as  against  a  mere  endorser,  and  of  notice  of  such 
presentment :  but  the  only  notice  here  given  was  that  the  bill  had 
not  been  paid.  Appeal  dismissed. 

(a)  As  to  the  ftathority  of  this  eue,  •••  Roseh  «.  Johniton,  Hft/ei  A  Jones  (Irish  Bzoheqn«r) 
UA;  also  note  (<f)  to  Halstead  e.  Sketton,  5  Q.  B.  88. 


^n^-^     *The  Mayor,  Alderman  and  Burgesses  of*  the  Borough  of 
'^-1  BLACBKBURN  v.  PARKINSON.    Nov.  10. 

• 

Seol  84  of  The  BlMkbnrn  Improrcment  Act  (17  A  18  Viot.  o.  clzxziiL)  enacts  that  in  ease 
of  refusal  by  any  owner  of  a  house  to  pave,  sewer,  Ao.,  the  streets  on  which  a  frontage  abntf, 
the  Corporation  of  Blackbnm  may  ezecnte  the  works,  and  the  expenses  "  may  be  recorered" 
**  as  damages'*  from  such  owner. 

Sect  U9  of  The  Towns  Improvement  Claoses  Aet,  1847  (10  A  11  Vict  c.  S4),  which  is  incor- 
porated with  the  special  Act,  provides  that  "  the  commissioners  may  recover"  all  expenses  dne 
to  them  nnder  the  Act  (h>m  any  owner  *'  from  snch  owner  in  the  same  manner  as  dami^es,  or 
in  an  action  of  debt  in  any  of  the  superior  Courts,  or  in  any  other  court  having  jurisdiction.** 
Sect  1  of  the  same  Act  provides  that  its  clauses,  in  each  case,  "  shall  apply  to  the  town  or  dis- 
trict** comprised  in  the  special  Act,  ''save  so  fitf  as  they  shall  be  expressly  varied  or  excepted 
by  any  sach  Act." 

Sect.  140  of  The  Railways  Consolidation  Act,  1845  (8  A  0  Vict  c  30),  also  incorporated  with 
«je  special  Act,  provides  that  "  in  all  cases  where  any  damages,  costs,  or  expenses  are  by  this 
or  the  special  Act,  or  any  Act  incorporated  therewith,  directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not  provided  for,  such  amount,  in 
ease  of  dispute,  shall  be  ascertained  and  determined  by  two  justices/*  who  may  issue  a  distress- 
warrant  upon  non-payment 

In  an  action  by  the  Corporation  to  recover  from  an  owner  the  expenses  incurred  by  them  la 
paving  a  street  abutting  en  his  frontage,  the  declaration  not  stating  the  amount  claimed : 
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BjM,  on  demarrcr  to  tbe  deoUratioii,  that  th«  provisiont  of  sect.  149  of  The  Towns  CUosm 
ImpTOT«ment  Act,  1847»  were  ''expressly  varied  and  excepted/'  within  the  meaning  of  seet.  I 
of  that  Aety  bj  eeet  34  of  the  special  Act :  that,  therefore,  tbe  corporation  bad  not  tbe  option 
of  eaforeing  an  nnliqnidatod  claim  fbr  ezpenies  by  an  action  at  law,  but  were  confined,  in  such 
eaaei,  to  the  remody  praeeribed  by  aaoi  84  of  tbe  special  Act,  and  sect.  140  of  .The  Railway 
Claasea  Consolidation  Act»  1845,  tIs.,  the  recovery  of  tbe  expenses  as  damages  before  jnstioes. 

On  oroea-demnrrers  by  plaintiff  and  defendant,  plaintiff  begins. 

Ths  declaration  stated  that,  after  the  passing  of  The  Blackburn 
Improvement  Act,  1854,  and  before  and  at  the  time  of  giving  the 
notices  next  hereinafter  mentioned,  certain  streets  (not  being  high- 
ways) within  the  said  borough  were  not  sufficiently  paved  to  the  satis- 
faction of  the  plainti£b :  that  the  defendant  then  was  the  owner  of 
certain  premises  fronting,  adjoining,  and  abutting  upon  the  parts  of 
the  said  streets  respectively  which  then  were  insufficiently  paved  as 
aforesaid :  that  thereupon,  under  and  in  pursuance  of  the  said  Act, 
the  plaintifis  caused  notices  in  writing  to  be  given  to  the  def(^ndant, 
as  owner  of  the  said  premises,  requiring  him,  within  a  time  p^j^^ 
specified  in  the  said  notices,  to  pave  the  '''said  parts  of  the  *- 
said  streets  respectively:  that  the  defendant  did  not  comply  with 
the  requirements  of  the  said  notices,  or  any  or  either  of  them :  and 
that,  after  such  default  by  the  defendant,  the  plaintiffs,  under  and  by 
virtoe  of  the  powers  in  that  behalf,  conferred  on  them  by  the  said 
Act,  executed  the  works  mentioned  and  referred  to  in  the  said  notices, 
and  incurred  divers  expenses  in  so  doing,  of  all  which  the  defendant, 
before  action,  had  due  notice :  that  thereupon,  under  and  by  force  and 
virtue  of  the  said  Act,  a  certain  proportion  of  the  said  expenses,  ac- 
cording to  the  frontage  of  the  defendant's  said  premises,  became  due 
and  payable  from  the  defendant  to  the  plainti£& :  that  the  said  streets 
were  respectively  completed  more  than  three  calendar  months  before 
action  brought ;  but  the  defendant  had  not  paid  the  said  proportion 
of  the  said  expenses,  or  any  part  thereof:  that,  bv  reason  of  the 
premises,  and  by  force  and  virtue  of  the  said  Act,  the  plaintiffs  be- 
came entitled,  before  action  brought,  to  demand  and  recover,  and  that, 
before  action,  they  did  everything,  and  everything  had  been  done  and 
had  happened,  to  entitle  them  to  demand  and  recover,  of  and  from 
the  defendant,  the  said  proportion  of  the  said  expenses,  together  with 
interest  after  the  rate  of  bl  per  cent,  per  annum,  after  the  expiration 
of  three  calendar  months  from  the  completion  of  the  said  streets. 
Tet  the  defendant  has  not  paid  the  same,  or  either  of  them,  or  any 
part  thereof,  to  the  plaintiffs,  but  has  wholly  refused  and  still  refuses 
80  to  do. 

Demurrer.    Joinder  in  demurrer. 

There  were  also  pleas,  and  demurrers  to  them,  not  material  to  the 
present  case. 

Manisty,  for  the  defendant,  claimed  the  right  to  begin,  as  having 
demurred  first. 

♦Lord  Campbell,  C.  J. — ^The  rule  now  is  that,  where  there  r^^^o 
are  cross-demurrers,  the  plaintiff  begins.  ^ 

J.  A.  Russell,  for  the  plaintiffs. — ^The  first  question  is,  on  the  de- 
murrer to  the  declaration,  whether  the  plaintiffs  can  bring  an  action 
in  this  Court  against  the  defendant  to  recover  the  expenses  claimed 
in  the  declaration.      That  depends  upon  the  construction  of  The 
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Blackbam  Improvement  Act,  1864, 17  k  18  Vict.  c.  clxxxiii.((ff)  Sect. 
84  enacts  that,  "  in  case  at  any  time  any  street  (not  being  a  highwa v) 
within  the  borough,  whether  fully  made  and  built  or  only  partially 
made  and 'built,  or  any  part  thereof,  be  not  sufficiently  sewered,  lev- 
elled, paved,  flagged,  ana  channelled  to  the  satisfaction  of  the  Corpora- 
tion, ft  shall  be  lawful  for  them  at  any  time  after  the  commencement 
of  this  Act  to  cause  notice  in  writing  to  be  given  to  the  respective 
owners  of  the  premises  fronting,  adjoining,  or  abutting  upon  such 
parts  of  any  such  street  as  may  be  insufficiently  sewered,  levelled, 
paved,  flagged,  or  channelled,  requiring  them  to  sewer,  level,  pave, 
flag,  or  channel  the  same  within  a  time  to  be  specified  in  such  notice ; 
and  if  the  requirements  of  such  notice  be  not  complied  with,  the  Cor- 
poration may,  if  they  shall  think  fit,  execute  the  works  mentioned  or 
*741  ^^^^^^  ^  therein,  and  the  expenses  incurred  by  them  in  so  do- 
-'  ing  shall  be  paid  by  the  owners  in  default,  *  according  to  the 
frontage  of  their  respective  premises ;  and  such  expenses,  together 
with  interest  at  the  rate  of  61  per  centum  per  annum  after  the  expi- 
ration of  three  calendar  months  from  the  completion  of  the  street, 
may  be  recovered  from  the  last-mentioned  owners  as  damages."  Sect 
21  incorporates  with  the  special  Act  the  provisions  of  The  Towns 
Improvement  Clauses  Act,  1847,  10  &  11  Yict.  c.  34.  And  sect.  149 
of  that  Act  provides  that,  ''  if  the  owner  of  any  buildings  or  lands 
made  liable  oy  this  or  the  special  Act  for  the  repayment  to  the  Com- 
missioners of  any  expenses  incurred  by  them  do  not,  as  soon  as  the 
same  become  due  and  payable  from  him,  repay  all  such  expenses  to 
the  Commissioners,  the  Commissioners  may  recover  the  same  from 
such  owner  in  the  same  manner  as  damages,  or  in  an  action  of  debt 
in  anv  of  the  Superior  Courts,  or  in  any  other  court  having  jurisdic- 
tion." The  effect  therefore,  of  sect.  34  of  the  special  Act,  and  sect. 
149  of  The  Towns  Improvement  Clauses  Act,  1847,  taken  together, 
is  to  give  the  Corporation  the  right  to  recover  these  expenses  in  an 
action  at  law.  The  defendant  will  rely  on  sect.  140  of  The  Railways 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  incorporated  with 
the  special  Act  by  sect.  210  of  the  latter.  Sect.  140  of  The  Railways 
Clauses  Consolidation  Act,  1845,  provides  that  '*  in  all  cases  where 
any  damages,  costs,  or  expenses  are  by  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not  pro- 
vided for,  such  amount,  in  case  of  dispute,  shall  be  ascertained  and 
determined  by  two  justices,"  who  may  issue  a  distress-warrant  in  de- 
fault of  payment  within  seven  days  of  demand.  But  the  remedy 
*751  P^^^  ^7  ^^^^  section  is  cumulative,  and  does  not  deprive  *the 
^  Corporation  of  its  right  to  recover  the  expenses  as  damages  in 
an  action  at  law. 

[The  argument  upon  the  pleas  is  omitted.] 

Manisty^  contrJL — An  action  at  law  does  not  lie  in  such  a  case  as 

(a)  Looal  and  penonal,  poblio :  **  For  tmnifeiTing  to  tho  Mayor,  »ldoraion,  and  burgemi  of 
tbo  boroagh  of  Bluekbum  all  tho  powon  and  proporty  now  Totted  in  '  Tho  Blackbam  ImproTo- 
moat  Commiaaioners,'  and  oortain  powers  and  property  by  the  prirate  Aot  of  4  A  6  Viet  o.  4^ 
**  reitod  in  tho  oTcrteorf  of  the  poor  of  the  township  of  Blaekbam,  aatborisisg  the  Corporaliott 
to  parohaso  the  property  of  tho  Blaekbam  Waterworks  Company,  and  oonferring  on  them 
further  powers  for  the  improremont  and  regulation  of  tho  boroog^ ;  and  for  other  parposoa." 
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this.     Sect  149  of  The  Towns  Improvement  Clauses  Act,  1847,  gives 
the  double  remedy  only  where  the  Legislature  has  not  prescribed  the 
particular  remedy.    But  here  the  particular  remedy  has  been  pre- 
scribed by  sect.  84  of  the  special  Act  and  sect.  140  of  The  Railways 
Clauses  Consolidation  Act,  1845.    Sect.  1  of  The  Towns  Improve- 
ment Clauses  Act,  1847,  provides  that  that  Act  is  to  '*  extend  only  to 
such  towns  or  districts"  ^^  as  shall  be  comprised  in  any  Act  of  Parlia- 
ment hereafter  to  be  passed  which  shall  declare  that  this  Act  shall  be 
incorporated  therewith ;  and  all  the  clauses  of  this  Act,  save  so  far  as 
they  shall  be  expressly  varied  or  excepted  by  any  such  Act,  shall 
apply  to  the  town  or  district  which  shall  be  comprised  in  such  Act," 
"  so  far  as  such  clauses  shall  be  applicable  thereto  respectively."    The 
saving  clause  applies  here,  inasmuch  as  the  provisions  of  sect.  149 
of  the  Towns  Improvement  Clauses  Act,  1847,  have  been  expressly 
varied  by  sect.  84  of  the  special  Act  and  sect  140  of  The  Railways 
Clauses  Consolidation  Act,  1845.    The  remedy,  therefore,  given  by 
those  sections  is  the  only  one  which  is  open  to  the  Corporation,  viz., 
the  recovery  of  the  expenses,  as  damages,  not  in  an  action  at  law,  but 
before  two  justices.    Sect.  84  of  the  special  Act  says  that  the  ex- 
penses ''may"  be  recovered  as  damages ;  but  the  effect  of  that  is  to 
give  an  option,  not  as  to  the  form  of  recovery,  but  as  to  instituting 
proceedings  at  all.     [Wightman,  J. — The  declaration  does  not  state 
what  amount  is  due.]     It  does  not :  and  the  ^Legislature  could   ^^^^ 
never  have  intended  that,  where  the  amount  is  left  uncertain,   '- 
the  Corporation  should  be  at  libertv  to  adopt  the  cumbrous  and  ex- 
pensive mode  of  suing  each  individual  liable,  instead  of  the  simple 
plan  of  attending  a  summons  before  justices,  where  all  the  parties 
liable  to  contribute  could  attend,  and  the  amount  due  from  each  be 
determined  at  one  and  the  same  time.    [He  was  then  stopped  by  the 
Court.] 

J.  A.  Mussell,  in  reply. — The  three  Acts  are  to  be  read  together  as 
one,  and  so  as  to  make  the  whole  consistent.  The  provisions,  there- 
fore, of  sect.  149  of  The  Towns  Improvement  Clauses  Act,  1847, 
which  distinctly  gives  a  double  remedy,  cannot  be  rejected.  [Lord 
Campbell,  C.  J. — Sect.  140  of  the  The  Railways  Clauses  Consolida- 
tion Act,  1845,  provides,  quite  as  distinctly,  that,  where  no  specific 
mode  has  been  prescribed  by  the  special  Act  for  ascertaining  the 
amount,  the  whole  matter  is  to  be  determined  by  justices.  The 
special  Act  points  out  no  specific  mode  here.  It  seems  to  me  that  the 
Mord  '^damf^es,"  in  sect.  34  of  the  special  Act,  has  been  used  inten- 
tionally, as  distinct  from  a  liquidated  demand.]  An  ascertained 
amount  is  due  here.  [Lord  Campbell,  C.  J. — No :  it  is  ascertainable 
only.  WiOHTMAN,  J. — The  declaration  does  not  specify  the  particu- 
lar amount.]  The  words  "  may  be  recovered,"  in  sect.  34  of  the  special 
Act,  were  intended  to  give  an  option  of  recovering  the  amount  either 
as  damages  before  justices,  or  in  an  action  at  law. 

Lord  Campbell,  C.  J. — The  case  has  been  very  ably  and  inge 
niously  argued  on  both  sides :  but  I  am  of  opinion  that  the  action 
cannot  be  maintained.    Sect.  149  *of  The  Towns  Improvement  r^^^ 
Clauses  Act,  1847,  and  (under  sect.  210  of  the  special  Act)  sect.  ^ 
140  of  the  Railways  Clauses  Consolidation  Act,  1845,  must  be  con- 
sidered as  embodied  in  the  special  Act.    The  result  appears  to  me  to 
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be  that  a  demand  of  this  nature,  being  a  demand,  not  for  a  liquidated 
sum,  but  for  an  unascertained  amount,  is  recoverablq  only  as  damages, 
before  justices.  And  there  can  be  no  doubt  whatever  that,  an  action 
at  law  would  be  a  most  inconvenient  form  of  remedy.  If  the  special 
Act  had  prescribed  any  particular  mode  of  ascertaining  the  amount, 
sect.  210  of  The  Towns  Improvement  Clauses  Act,  1847,  and,  there- 
fore, sect.  140  of  The  Railways  Clauses  Consolidation  Act,  1845, 
would  not  have  applied.  But  the  special  Act,  by  sect.  34,  says 
merely  that  the  amount  *'  may  be  recovered"  "  as  damages,"  without 
specifying  whether  it  is  to  be  so  recovered  by  an  action  at  law,  or  by 
proceedings  before  justices.  That  being  so,  the  only  remedy  is  that 
prescribed  by  sect.  140  of  The  Railways  Clauses  Consolidation  Act, 
1846. 

WiOHTKAN,  J. — I  am  of  the  same  opinion.  The  three  Acts  must 
be  read  as  one :  and,  in  sect.  34  of  the  special  Act,  the  word  "  damages" 
seems  to  be  used,  intentionally,  as  opposed  to  a  liquidated  sum,  which 
might  be  recovered,  under  sect.  149  of  The  Towns  Improvement 
Clauses  Act,  1847,  either  as  damages  or  by  an  action  at  law.  And 
the  mode  in  which  the  expenses  are  to  be  recovered  as  damages  is, 
where  (as  here)  the  special  Act  points  out  no  particular  mode,  by 
proceedings  before  justices,  under  sect.  140  of  The  Railways  Clauses 
Consolidation  Act,  1845.  Such  a  course  is  obviously  much  more  con- 
venient than  an  action. 

*781  *^T^^^,  J* — I  Also  think  that  this  action  is  not  maintainable. 
-I  The  Corporation  are  enforcing  a  right  created  by  statute,  and 
are  therefore  bound  to  adopt  the  statutory  remedy.  Now  sect.  34  of 
the  special  Act  says  that  the  expenses  ''may  be  recovered"  ''as 
damages ;"  '*  may"  meaning,  in  my  opinion,  if  they  choose  to  recover 
them  at  all.  The  plaintiils  rely  on  sect.  149  of  The  Towns  Improve- 
ment Clauses  Act,  1847,  which  gives,  as  they  contend,  the  additional 
remedy  of  an  action  at  law.  But,  first,  by  sect.  1  of  that  Act,  its 
provisions  apply  only  "  save  so  far  as  they  shall  be  expressly  varied 
or  excepted"  by  tBe  special  Act  in  each  case :  and  in  this  case  these 
provisions  are  expressly  varied  by  the  special  Act,  which,  as  I  have 
already  said,  specifically  limits  the  Commissioners'  power  of  recover- 
ing the  expenses  to  recovering  them  "  as  damages."  Then  comes  the 
question,  how  are  they  to  be  recovered  as  damages  ?  The  special  Act 
prescribes  no  particular  mode :  and,  consequently,  the  provisions  of 
sect.  140  of  The  Railwavs  Clauses  Consolidation  Act,  1845,  apply ; 
and  the  claim  must  be  determined  by  justices.  The  declaration  is, 
therefore,  in  my  opinion,  bad :  and  I  need  not,  therefore,  express  any 
opinion  as  to  the  pleas. 

Hill,  J. — The  question  really  turns  on  the  construction  of  sect.  84 
of  the  special  Act.  If  sect.  149  of  The  Towns  Improvement  Clauses 
Act,  1847,  were  blotted  out,  what  would  be  the  form  of  remedy? 
Clearly  that,  and  that  only,  which  is  expressly  given  by  sect.  34  of 
the  special  Act,  viz.,  the  recovery  of  the  expenses  as  damages.  The 
Legislature  cannot,  I  think,  have  intended  that  that  express  provision 
should  be  controlled  by  the  provisions  of  the  incorporated  Act ;  and 
♦791  ^^^''^f*^^®  ^^®  remedy  by  ♦action,  given  in  sect.  149,  does  not 
J  apply  here.  Sect.  1,  moreover,  of  that  Act,  excludes  its  appli- 
cation where  its  provisions  are,  as  here,  expressly  varied  by  the 
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spedal  Act.  The  remedy,  therefore,  is  that  prescribed  by  sect.  34  of 
that  Act,  and  the  mode  of  enforcing  it  that  prescribed  by  sect.  140 
of  The  Bailwaya  Clauses  Consolidation  Act,  1845. 

Judgment  for  the  defendant. 


VENABLES,  Appellant,  v.  HAEDMAN,  Respondent.    Nov.  10. 

On  SB  appealy  undw  stot  20  A  91  Viet  e.  43,  against  a  ooBTi«lion  bj  jnstieei,  the  Conrt 
qaathad  tha  eonyi«tion :  Hold,  that  the  eoste  were  to  be  paid  bj  the  party  proseoating. 

This  was  a  case  stated  under  stat.  20  k  21  Vict.  c.  43.  The  ap- 
pellant, a  toll  collector,  had  been  convicted  of  taking  a  certain  toll, 
from  which  the  party  from  whom  it  was  taken  claimed  to  be  exempted 
under  a  local  Act. 

Mimk,  for  the  respondent. 

Pashley,  for  the  appellant,  wa^  not  called  upon.  The  Court  held 
the  conviction  to  be  bad.  Conviction  quashed. 

Pashhf/,  for  the  appellant. — The  appellant  is  entitled  to  costs. 
[Lord  Campbell,  C.  J. — By  sect.  6  of  20  &  21  Vict.  c.  43,  the  justices 
themselves  are  not  liable  to  pay  costs.] 

Monk,  for  the  respondent. — The  respondent  ought  *not  to  be   r^^^r. 
made  to  pay  costs.    He  is  here  only  to  support  the  decision  of  '- 
the  justices. 

Per  Curiam. — The  costs  ought  to  be  paid  by  the  party  prosecuting. 

Conviction  quashed,  with  costs. 


SWINBUBNE  V.  ROBINSON.    Nov.  10. 

The  leipeeti^e  tmsteei  of  two  different  tampilce  roads  agreed,  in  1829,  that  the  main  street 
ef  the  borough  of  0.,  through  which  street  the  two  roads  passed,  and  which  had  been  treated 
as  eommon  to  the  two  trusts,  should  in  fhture  be  repaired  bj  one  trust  alone,  and  that  the  other 
trast  should  eontribute  ananally,  a  certain  sum  towards  those  repairs,  as  long  as  the  said  por- 
tioa  of  load  should  remain  eommon  to  both  trusts,  and  be  repaired  as  aforesaid. 

In  an  aetion  bj  the  repairing  trustees  to  recover  from  Uie  eontribnting  trustees  their  share 
doe  under  the  Agreement  in  respect  of  the  repairs : 

Held,  that  the  trustees  had  power  to  make  suoh  an  agreement,  under  stat  4  O.  4,  e.  95,  s.  78 ; 
aad  thai  the  aueoaeding  trasteaa  wen  bound  by  the  agreement  until  it  was  determined  bj  notice 
from  either  aide. 

A  local  Aet  (3  A  3  Viet.  c.  zziL),  for  the  repairing  of  the  road  under  the  trust  of  the  con< 
tributing  trustees  (the  defendants),  passed  after  the  making  of  the  above  agreement,  provided 
that  it  should  not  be  lawfU  for  the  said  trustees  to  apply  the  toUs  or  moneys  coming  to  their 
hands  under  the  Aet,  « in  repaiiing  or  amending  any  part  of  the  said  turnpike  roads  in  any 
town  or  place  which  is  or  shall  be  paved  or  repaired  by  any  commissioners  or  trustees  for  eze- 
cotiog  any  local  Aet  of  Parliament."  Held,  that  the  fact,  that  the  borough  of  G.  had  been 
hroaght  within  the  provisions  of  The  Public  Health  Act»  1848  (11  A  12  Vict  o.  63),  did  not 
reader  the  agreement  void  under  the  looal  Act 

This  was  a  special  case  stated,  without  pleadings,  bj  order  of 
Erie,  J. 

The  plaintiff  is  clerk  to  the  trustees  of  The  Durham  and  Tjne 
Bridge  Turnpike  Boad,  which  was  orignallj  formed  by  stat.  20  G.  2, 

B.  A  B.,  VOL.  1. — 5 
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c.  12,(a)  and  has  been  continued  by  varioas  Acts  until  the  5  G.  4.  c. 
*fi11  ^^^*'(^)  ^hic^  *is  ^^®  present  Act  regulating  the  said  turnpike 
-'  trust.  The  defendant  is  clerk  to  the  trustees  of  The  Weannouth 
and  Tyne  Bridge  Turnpike  Road,  which  was  originally  formed  under 
Stat.  86  G.  3,  c.  lS6,(c)  and  has  been  continued  by  various  Acts  until 
Stat.  2  &  8  Vict  c.  xxii.,(ci)  which  is  the  present  Act,  regulating  the 
said  turnpike  trust.  Both  roads  pass  through  the  borough  of  Gates- 
head ;  and  there  is  a  portion  of  tne  road,  forming  the  main  street  of 
the  town  of  Gateshead,  and  within  the  borough,  which  has  for  fifly 
years  and  upwards  been  treated  as  common  to  the  two  trusts;  and  it 
is  admitted  by  both  parties  that  the  said  portion  of  the  road  forms 

Eart  of  the  turnpike  set  out  under  both  acts.  In  1829  it  was  agreed 
etween  the  two  trusts  that  this  piece  of  road  should  be  repaired  at 
the  sole  expense  of  the  Durham  and  Tyne  Bridge  trust,  which  had  a 
much  larger  amount  of  traffic  over  it  than  the  Wearmouth  and  Tyne 
Bridge  trust,  and  that  the  latter  trust  should  contribute  the  annual 
sum  of  25L  towards  the  repair.  The  agreement  was  carried  into 
effect  by  resolutions  entered  m  the  minute-books  of  both  trusts.  The 
following  is  a  copy  of  that  part  of  the  minute  entered  in  the  minute- 
book  of  the  trustees  of  The  Durham  and  Tyne  Bridge  Turnpike 
Boad,  under  date  of  the  12th  May,  1829,  which  is  material  to  the 
argument : 

"  The  long-pending  dispute  between  the  trustees  of  this  road  and 
*fi21  ^^®  trustees  of  The  Wearmouth  Bridge  *Road  respecting  the 
-I  arrears  and  future  payment  of  the  yearly  sum  of  25Z.,  payable 
to  the  trustees  of  this  ros^,  under  or  in  pursuance  of  certain  agree- 
ments made  and  entered  into  by  and  between  the  trustees  of  the  said 
respective  roads,"  '^  having  been  amicably  arranged  and  settled,  by 
the  trustees  of  the  Wearmouth  Bridge  Road  having  agreed  to  pay  or 
secure  to  be  paid  to  the  trustees  of  this  road  the  sum  of  200/.,  in 
satisfaction  of  all  arrears  of  the  said  yearly  sum  up  to  1st  March, 
1828,  with  legal  interest  for  the  same  from  that  day  until  the  actual 
payment  thereof;  and  also  to  pay  to  the  trustees  of  this  road,  or  their 
treasurer  for  the  time  being,  or  other  person  or  persons  by  them  from 
time  to  time  authorized  to  receive  the  same,  from  and  after  the  said 
1st  March,  1828,  the  yearly  sum  of  251.  in  lieu  of  and  as  a  compen- 
sation for  the  proportion,  in  respect  of  The  Wearmouth  Bridge  Boad, 
of  the  costs  and  expenses  of  n[iaintaining  and  keeping  in  repair  the 
road,  in  the  town  of  Gateshead  aforesaid,  common  to  both  trusts ;  the 
said  yearly  sum  to  commence  and  be  computed  from  the  said  1st 
March,  1828,  and  the  first  payment  thereof  to  begin  and  be  made  on 
1st  March,  1829,  and  to  continue  and  be  payable  and  paid  so  long  as 

(a)  *'  For  repairing  the  high  road  iMulIng  from  the  oitj  of  Darfaam  In  tho  oovntj  of  Darbarn, 
to  Tyoe  Bridge  in  the  taid  eomty." 

(6)  Loeal  and  personal,  pablie :  "  For  repairing  the  road  ttom  the  citj  of  Darham  to  l^ae 
Bridge,  and  for  making  and  maintaining  a  eollateral  branch  and  eertaln  other  branehea  to  oom- 
mnnioate  respectively  with  certain  parts  of  the  said  road  in  the  parishes  of  Chestar-le-Streol  and 
Gateshead,  all  in  the  ooanty  of  Dnrham." 

(e)  '*  For  making  and  maintaining  a  oonTonient  carriage  road  from  Wearmovth  Bridgo  to 
Tjvo  Bridge,  with  a  branoh  from  the  said  road  to  tho  town  of  South  Shields,  all  in  tho  oovatj 
of  Dorham." 

(d)  Local  and  porsonal,  public :  "  For  more  effectually  repairing  and  improving  the  road  from 
Wearmouth  Brid^  to  Tyne  Bridge,  with  a  branch  from  the  said  road  to  the  town  of  South 
Shields,  all  in  tho  oounty  of  Durham." 
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sach  road  Bfaall  remain  and  be  common  to  both  trusts,  and  shall  be 
maintained  and  kept  in  repair  bj  the  trustees  of  this  road  alone;" 
*^aad  in  order  to  prevent  the  recurrence  of  any  misunderstanding  or 
dispute  respecting  the  said  yearly  sum :  it  is,  by  the  trustees  of  The 
Durham  and  Tyne  Bridge  lload  assembled  at  this  meeting,  therefore 
ordered  that  the  agreement  made  by  and  between  the  trustees  of  the 
said  respective  roads  as  hereinbefore  mentioned  for  the  arrangement 
and  settlement*  of  the  said  dispute  respecting  the  arrears  and  future 
payment  *of  the  said  yearly  sum  of  26Z.  shall  be,  and  the  same  r«gQ 
is  hereby  admitted,  approved,  allowed,  ratified,  and  confirmed,  ^ 
and  shall  henceforth  be  deemed  and  considered  binding  and  obligatory 
on,  and  be  duly  performed  by  and  on  the  part  of  the  trustees  of  this 
road,  as  far  as  such  trustees  can  or  lawfully  may  be  bound  thereby." 

A  corresponding  minute  was  agreed  upon  by  the  trustees  of  The 
Wearmoutb  and  Tyne  Bridge  Road,  and  was  entered  in  their  minute- 
book.     And  copies  of  the  respective  minutes,  signed  by  the  respective 
chairmen  and  tne  clerks  of  the  trustees,  were  exchanged.    Since  the 
making  of  the  said  agreement  the  piece  of  road  common  to  both  trusts 
has  been  regularly  repaired  by  the  trustees  of  The  Durham  and  Tyne 
Bridge  Turnpike  Road.    The  trustees  of  The  Wearmouth  and  Tyne 
Bridge  Turnpike  Road  regularly  paid  the  said  sum  of  267.  a  year  to 
the  trustees  of  The  Durham  ana  Tyne  Bridge  Turnpike  Road,  from 
the  time  of  making  of  the  said  agreement  up  to  1st  March,  1866.    By 
The  Public  Health  Supplemental  Act,  1851,  No.  2  (14  &  15  Vict.  c.  98), 
a  Provisional  Order  of  the  General  Board  of  Health,  made  in  pursu- 
ance of  the  Public  Health  Aet,  1848  (11  &  12  Vict.  c.  68),  and  ex- 
tending  the  provisions  of  the  said  Act  to  the  borough  of  Oateshead, 
was  confirmed.    From  and  after  the  passing  of  the  said  last-mentioned 
Act^  The  Public  Health  Act»  1848,  has  been  applicable  to  the  borough 
of  Gateshead ;  and  the  Corporation  of  Gateshead  have  been  the  Local 
Board  of  Health  of  that  borough.    The  piece  of  road  in  question  is 
situate  within  the  district  for  which  the  said  Local  Board  of  Health 
is  constituted ;  but  the  said  Local  Board  have  never  repaired  or  inter- 
fered with  the  said  piece  of  road.    The  trustees  of  Tne  Wearmouth 
and  Tyne  Bridge  Turnpike  Road  have  latterly  ^refused  to  pay  ^^g. 
the  25iL  which,  according  to  the  terms  of  the  agreement  emboaied  ^ 
in  the  said  minutes,  became  due  from  them  to  the  trustees  of  The 
Durham  and  Tyne  Bridge  Turnpike  Road  on  1st  March,  1857,  and  1st 
March,  1858,  on  the  ground  that  sect.  14  of  the  said  Wearmouth 
and  Tyne  Bridge  Act,  2  &  3  Yict.  c.  xxii.,  renders  it  illegal  for  them 
to  make  such  a  payment.    The  said  section  is  as  follows :  ''  Provided 
also,  and  be  it  further  enacted,  that  it  shall  not  be  lawful  for  the  said 
trustees  to  apply,  expend,  or  appropriate  any  of  the  tolls  hereby 
granted,  or  any  of  the  moneys  raised  by  virtue  of  the  said  recitecl 
Act  hereby  repealed,  or  to  be  raised  by  virtue  of  this  Act,  in  repair- 
ing or  amending  any  part  of  the  said  turnpike  roads  in  any  town  or 
place  which  is  or  shall  be  paved  or  repaired  by  any  Commissioners 
or  trustees  for  executing  any  local  Act  of  Parliament,  nor  to  collect 
any  toll  therein."    The  trustees  of  The  Durham  and  Tyne  Bridge 
Turnpike  Road  contend  that  the  said  section  does  not  make  the  pay- 
nient  of  the  said  sum  of  252.  a  year  illegal,  and  that  the  agreement  so 
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entered  into  by  tlie  trustees  of  the  two  roads  is  binding  on  both  par- 
ties nntil  the  same  is  mutually  rescinded. 

The  question  for  the  opinion  of  the  Court  is :  Are  the  trustees  of 
The  Durham  and  Tyne  Bridge  Turnpike  Road  entitled  to  recover 
from  the  trustees  of  The  Wearmouth  and  Tyne  Bridge  Turnpike 
Road  the  sum  of  601  in  respect  of  two  years'  payment  which,  accord- 
ing to  the  terms  of  the  agreement  embodied  in  the  said  minutes, 
would  become  due  on  1st  March,  1858,  notwithstanding  such  clause, 
and  notwithstanding  the  trustees  of  the  latter  road  now  seek  to  set 
aside  that  agreement  ?  If  the  Court  is  of  opinion  that  they  are  so 
entitled,  judgment  to  be  entered  for  the  plaintiff  for  601  But  if  the 
♦851  ^^^^^  *8hould  be  of  a  contrary  opinion,  judgment  to  be  entered 
^  for  the  defendant. 

Melliah,  for  the  plaintiff. — ^First,  the  agreement  between  the  two 
sets  of  trustees  is  valid  in  itself  There  is  no  legal  distinction  be- 
tween such  a  contract  and  one  between  two  ordinary  individuals  for 
the  same  purpose.  [Lord  Campbell,  C.  J. — It  may  be  a  very  expe- 
dient contract :  but  is  there  any  legal  remedy  upon  it  ?  And  are  the 
present  trustees  bound  by  this  contract,  made  by  their  predecessors  ?] 
No  notice  has  been  given  by  them  that  they  consider  the  contract  de- 
termined on  that  ground :  and,  till  such  notice,  it  is  binding.  [Lord 
Campbell,  C.  J. — It  would  have  been  a  safer  course  to  have  called 
upon  them  to  repair.]  The  repairs  having  been  actually  performed 
by  the  parties  represented  by  the  plaintiff,  and  no  notice  having  been 
given  by  the  other  parties  that  they  considered  the  contract  at  an  end, 
the  latter  are  at  least  liable  to  pay  for  those  repairs.  [Hill,  J. — Sect. 
78  of  Stat.  4  O.  4,  c.  96,  is  in  your  favour.  It  enacts  "that  it  shall  and 
may  be  lawful  for  the  trustees  or  Commissioners  of  any  turnpike  road, 
or  for  their  clerk,  surveyor,  or  any  other  officer  by  their  order,  to 
contract  and  agree,  by  the  year  or  otherwise,  with  any  person  or  per- 
sons, for  the  making,  amending,  altering,  or  maintaining  the  said 
road  f  and  that ''  all  contracts  or  agreements  in  writing  entered  into 
by  the  said  trustees  or  Commissioners,  or  pursuant  to  any  order  of 
the  said  trustees  or  Commissioners,"  **  shall  be  binding  on  the  said 
trustees  or  Commissioners  and  their  successors."] 

Secondly,  the  agreement  has  not  become  void  under  the  proviso  in 

*ftfil  ®^**  ^*  ^^  ^^®  \oQ9X  Act     The  bringing  ♦Gateshead  within  the 

°^J  operation  of  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63. 

does  not  make  it  a  town  which  is  repaired  by  "commissioners  or 

trustees."     The  governing  body,  and  the  body  which  directs  the  re- 

Eairs  of  the  streets,  under  The  Public  Health  Act,  1848,  is  the  local 
oard,  not  commissioners :  and  sect.  2  of  the  Act  expressly  excludes 
turnpike  roads  from  the  highways  which  are  to  fall  within  thedefini- 
tion  of  "  street."  The  proviso  in  sect.  14  of  the  local  Act  will  apply 
only  to  towns  which  have  been  brought  within  the  operation  of  The 
Towns  Improvement  Clauses  Act,  1847,  10  &  11  Vict.  o.  84.  Under 
that  Act  (sect.  47)  the  management  and  repair  of  the  streets  is  vested 
in  commissioners :  and,  by  sect.  2,  the  word  "  street"  is  to  "  extend  to 
and  include  any  road"  *'  within  the  limits  of  the  special  Act." 

William  Murray,  contr&. — First,  the  contract  is  not  good  in  law. 
The  parties  to  it  had  no  power  to  bind  their  successors.  The  agree- 
ment is  not  strictly  an  agreement  in  respect  of  the  repairs  of  the  road, 
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bat  aa  abdication  by  the  defendants  of  tbeir  statutory  duty.  They 
have  no  power  to  make  such  an  abdication ;  they  are  the  creatures  of 
the  statute^  and  must  act  strictly  in  accordance  with  its  provisions. 
[HiiJi,  J. — Both  ^ts  of  trustees  are  liable  to  repair.  Surely  there  is 
nothing  illegal  in  their  arranging  that,  in  consiaeration  that  one  set 
will  execute  all  the  repairs,  the  other  set  will  pay  its  share  towards 
the  expense  of  those  repairs.  Lord  Campbell,  C.  J. — As  to  the  ques- 
tion whether  they  can  bind  their  successors,  it  is  argued  that  the  suc- 
cessors can  at  any  time  determine  the  contract  by  notice.]  Sect.  78 
of  Stat  4  G.  4,  c.  95,  does  not  give  the  defendant  power  to  make  a 
contract  such  as  this.  '*  By  the  year  or  otherwise'^  cannot  include  a 
contract  *which  would  create  a  perpetual  charge  upon  the  funds  r^o^ 
of  the  trust.  The  agreement  here,  as  it  contains  no  express  or  '- 
implied  condition  as  to  its  deiermination  by  notice,  cannot  be  consi- 
dered as  so  determinable.  Further,  the  agreement  is  impliedly  pro- 
hibited by  Stat.  8  O.  4,  c.  126,  s.  106,  which  empowers  the  trustees  of 
turnpike  roads  to  contract  for  their  repair  for  any  term  not  exceeding 
three  years,  and  therefore,  by  implication,  prohibits  the  making  a 
contract  for  a  longer  period. 

Secondly,  the  agreement  has  been  rendered  void  by  the  local  Act. 
The  language  of  sect  14  clearly  embraces  the  case  of  a  town  to 
which  the  provisions  of  The  Public  Health  Act,  1848,  have  been 
applied. 

JfelUsh  was  not  heard  in  reply. 

Lord  Campbkll,  C.  J. — I  thought  the  objection  raised  by  the  plain- 
tiff a  strong  one,  until  sect.  78  of  stat  4  O.  4,  c.  95,  was  brought  to 
my  notice.  But  I  think  that  the  trustees  are  authorized,  under  that 
section,  to  make  such  a  contract  as  this.  The  contract  is  reasonable 
enough;  no  one  is  injured  bv  it ;  and  I  think  it  is  good  in  law.  The 
plaintiff  is  therefore  entitled,  to  recover  upon  it 

WiOHTMAN,  J. — ^I  am  of  the  same  opinion.  The  contract  is  within 
the  provisions  of  sect.  78. 

£bls,  J.,  and  Hill^  J.,  concurred.        Judgment  for  the  plaintiffl 


•The  BRADFORD  Library  and  Literary  Society,  Appellants,  r^^gg 
r.  The   Churchwardens  and  Overseers  of  the  Township  of  ^ 
BRADFORD,  Respondents.    Nov.  18. 

TIm  Bradford  Library  and  Literary  Societj  oeeopied  lumnifM  used  •zolosirely  for  theoliiJeote 
«f  A  library  and  a  literary  sociely. 

By  the  ralM,  the  namber  of  proprietorf  was  limited  to  600,  eeeh  thareholder  paying  eight 
gQiiieei  for  the  purehase  of  each  share,  which  was  transfemble,  and  an  annual  subscription  of 
•M  gninea  in  adTanee,  or  fifteen  guineas  as  composition  for  sueh  subscription.  Fines  were 
iapMsd  on  subscribers  in  arrear ;  end  if  arrears  were  not  paid  up  in  three  years,  the  defaulter's 
■hue  was  forMtcd.  Ko  diridend,  gift,  bonus,  or  division  in  money  was  to  be  made  amoog  the 
propristors.  Baeh  proprietor  signed  a  deed  binding  the  subscribers,  among  other  things,  to 
obej  the  rales. 

Ths  finds  by  whlefa  the  Society  was  supported  wen  derived  ftt»m  the  following  souroes,  ez- 
dasively  so  applied :  the  purchase-money  of  sharas ;  the  annual  subscriptions ;  the  fines  and 
ferMted  shares  |  the  sale  of  spoiled  or  useless  works,  and  of  catalogues ;  money  raised  on  mort- 
CS|s  of  the  building;  rants  from  tenants  occupying  other  portions  of  the  Sooie^'s  property; 
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and  the  quarterly  labioriptiona  of  tenporary  r^pidenti  in  the  town,  admitted  to  the  library  vu 
certain  regulationi. 

The  books  in  the  library,  consisting  of  standard  authors,  reviews,  magasines,  pamphlets  and 
novels,  and  snch  other  books  as  the  committee  might  determine  to  admit,  were  eirenlated  solalj 
among  the  shareholders  and  snch  temporary  residents  as  aforesaid :  and  the  libnury  waa  opan, 
daily,  to  those  parties  only. 

field,  that  the  Society  was  "  institnted  for  purposes  of  "literature"  « exclusively :"  that  tha 
annual  oonteibutions  by  which  it  was  partly  supported  wen  "  voluntary ;"  and  that  it  wa% 
therefore,  under  stat.  6  A  7  Vict.  c.  36,  s.  I,  exempt  from  rateability  to  poor-rates. 

Notice  of  appeal  having  been  given  by  the  shareholders  of  The 
Bradford  Library  and  Literary  Society  against  a  rate  made  for  tbe 
relief  of  the  poor  of  the  township  of  Bradford,  dated  30th  June,  1858, 
whereby  the  appellants  were  rated  on  a  building  and  premises  occa- 
pied  and  used  by  the  Society  as  a  library,  a  case  was  stated  by  con- 
sent, which  was  substantially  as  follows. 

The  appellants  were  assessed  in  the  manner  mentioned  in  the  fol- 
lowing extract  from  the  rate-book. 


No. 

Name  of 
Oeonpier. 

Name  of 
Owner. 

Description  of  Pro- 
perty rated. 

No.  of 
House. 

Name  or  situation 
of  Property. 

8885 

Bradford 

Subscription 

Library. 

Bradford 
Library. 

Library. 

36 

Barley  StnH. 

Gross 

estimated 

rental 

Bateable 
value. 

Rate  at  U. 
in  the  pound. 

£63. 

£52. 

£5.  4«. 

The  shareholders  claimed  exemption  from  this  rate  on  the  ground 
that  The  Bradford  Library  and  Literary  Society  comes  within  the 
meaning  of  stat.  6  &  7  Vict.  c.  36. 

The  Society  was  formerly  known  by  the  name  of  the  Bradford 
Subscription  Library,  which,  as  a  society^  purchased  the  said  rated 
property  for  the  residue  of  a  term  of  nine  hundred  and  ninety-nine 
years. 

By  a  deed,  dated  4th  August,  1853,  the  property  rated  was  pur- 
chased by  the  appellants:  and,  by  a  supplemental  deed,  dated  16tk 
April,  1856,  the  shareholders  of  The  Bradford  Library  and  Literary- 
Society  ratified,  confirmed,  and  agreed  to  the  laws,  rules,  and  regula- 
tions made  and  agreed  to  at  a  meeting  of  the  shareholders,  held  on 
26th  February,  1856,  and  contained  in  the  schedule  of  the  said  sup- 
plemental deed,  and  which  were  the  same  as  contained  in  the  printed 
copy  accompanying  the  case  :(a)  and  the  trusts  of  the  deed  of  4th 

(o)  The  following  rules  were  referred  to  in  the  eourte  of  the  argument : — 
5.  ETery  existing  proprietor  of  a  share  in  the  libmry  shall,  on  or  before  l9t  June,  1856,  sign 
the  supplemental  trust  deed,  and  exchange  the  ticket  he  now  holds  for  a  eertiSeate  of  proprf etor* 
ship ;  and  in  default  thereof  shall  be  excluded  the  benefits  of  the  institution  until  he  shall  have 
exeonted  sneh  deed. 
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August,  *1853,  and  the  acts  of  the  trustees  done  in  pursuance  r^QQ 
of  the  same  trusts,  were  also  ratified,  confirmed,  and  agreed  to  ^ 
by  the  shareholders  of  the  said  Society. 

*Under  the  provisions  of  the  said  two  deeds,  and  of  the  said  ri^g-t 
laws  and  regulations,  the  Society  was  managed,  at  the  time  of  the  ^ 
rate  above  set  forth,  and  was  conducted,  as  one  devoted  to  the  purpose 
declared  by  those  laws,  rules,  and  regulations  in  that  behalf. 

Other  property,  taken  under  the  deed  of  4th  August,  1853,  had 
been  let  off  in  different  lots  to  several  tenants,  who  were  all  respect- 
ively rated  to  the  poor  in  virtue  of  their  occupancy,  and  which  were 
not  included  in  the  premises  rated  as  belonging  to  The  Bradford 
Library  and  Literary  Society  upon  which  exemption  is  now  claimed. 

6.  Ertrj  penon  parchuing  a  n«w  share  in  the  Ubrary  eball  pay  to  the  librarian  the  sam  of  eight 
gaiaeas;  and  ehall  receive  a  certiilcate  eigned  by  the  treaanrer,  bearing  the  proprietor's  name, 
and  the  namb«r  of  his  share ;  which  certificate  shall  be  eonolnsive  evidence  of  his  title  to  the 
share  deseribed.    The  number  of  subscribers  shall  be  limited  to  600. 

7.  Every  proprietor  shall  pay  an  annual  subscription  of  one  guinea,  in  advance,  on  Ist  January ; 
or  he  may  eonpound  for  his  annual  subscription  during  his  life,  by  payment  of  fiAeen  guineas. 

8.  Any  proprietor  allowing  his  subscription  to  remain  unpaid  until  Ut  April  shall  pay  a  fine 
of  two  shilling*  and  sixpence ;  and  an  additional  two  shillings  and  sixpence  for  every  succeeding 
three  months  while  it  remains  unpaid.  If  the  subscription  and  all  arrears  be  not  paid  at  the  ex- 
piiatioB  of  ont  year,  the  proprietor's  right  to  use  the  library  shall  be  suspended  until  payment; 
and  if  no^.  paid  within  three  years,  his  share  shall  be  forfeited. 

9.  Any  proprietor  not  indebted  to  the  Society  may  transfer  his  share,  subject  to  such  regnla- 
turns  as  are  now,  or  may  be  hereafter,  adopted. 

IS.  Temporary  residents  in  the  town  may  have  the  use  of  the  library  for  jieven  shillings  and 
sixpence  par  qvartor,  paid  in  advance,  provided  a  written  undertaking,  signed  by  a  proprietor 
be  lodged  with  the  librarian,  engaging  to  ba  answerable  for  fines  for  any  damage  done  to  the 
books,  and  for  their  value  if  not  duly  returned. 

IS.  Brety  proprietor  shall  be  allowed  to  introduce  a  non-resident  of  the  town  or  neighbour- 
koed,  who,  during  two  months,  may  have  the  privilege  of  access  to  the  library,  but  not  of  taking 
ent  books :  the  name  and  residence  of  the  stranger,  and  the  name  of  the  proprietor  introducing 
bin,  shall  be  entered  at  the  time  in  a  book  kept  for  that  purpose ;  and  the  proprietor  intro- 
daciag  any  such  penon  shall  be  responsible  to  the  treasurer  or  librarian  for  aU  claims  they  may 
hare  against  him. 

SO.  Every  proprietor  shall  be  allowed  to  have  at  one  time  a  review,  magatine,  or  pamphlet, 
and  two  volumes ;  if  these  shall  be  of  separate  works,  one  only  shall  have  been  in  circulation 
less  than  a  yaar.  An  exception  is  to  be  made  with  novels,  of  which  the  whole  set,  in  addition 
is  a  volume  of  another  work,  may  be  taken  out,  but  to  be  kept  the  time  allowed  for  one 
Volume  only.  Subscribers  living  three  miles  or  more  from  the  town  shall  not  be  obliged  to 
retam  their  books  until  the  Monday  or  Thursday,  according  as  the  one  or  the  other  of  these 
days  Buy  happen  to  fall  next,  after  the  day  limited  for  keeping  them ;  provided  that  in  no  case 
a  review,  magaaine,  or  pamphlet  be  kept  longer  than  double  the  time  allowed  to  other  sub- 
seribefs. 

SS.  Any  subscriber  who  may  lose  a  book  shall  pay  the  value  of  it,  or  replace  it  by  another  in 
M  good  a  eondition,  paying  all  the  forfeits  which  may  have  been  incurred  prior  to  the  informa- 
tion given ;  but,  if  the  book  lost  be  one  of  a  set,  the  person  who  lost  it  shall  take  the  remaining 
volumes,  and  procure  a  new  set  for  the  library.  And  if  any  book  or  magasine  be  damaged,  or 
bs  written  in  with  pencil  or  otherwise,  such  a  fine  shall  be  paid  as  the  committee  may  determine. 
Aay  proprietor  refusing  to  submit  to  these  penalties  shall  be  excluded  from  the  benefits  of  tho 
library. 

S4.  Any  subecriber  who  shall  lend  a  book  or  magasine  out  of  his  own  house,  or  take  a  book 
frwa  the  library  without  its  being  entered  by  the  librarian,  or  return  it  withoat  the  librarian's 
knowledge,  shall  forfeit  five  shillings. 

SO.  On  the  printing  of  a  new  catalogue,  every  subscriber  shall  purchase  a  copy ;  the  librarian 
ihill,  if  requisite,  forward  a  copy  to  each  subscriber,  the  price  of  which,  if  not  paid  by  the  end 
of  the  year,  shall  be  added  to  the  annual  subscription.  And  on  the  publication  of  a  supple- 
Bitatal  catalogue,  a  eopy  shall  be  supplied  to  each  proprietor  gratis. 

SO.  No  dividend,  gift,  division,  or  bonus  in  money  shall  be  made  unto  or  among  any  of  tho 
froprielors. 
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On  6th  May,  1857,  the  Society  was  duly  certified  to  be  entitled  to 
the  benefits  of  stat.  6  &  7  Vict.  c.  86. 

*Q21      *The  rated  premises  in  the  occupation  of  the  Society  are 
J  exclusively  used  for  the  objects  of  a  library  and  literary  society; 
and  the  funds  by  which  the  Society  is  supported  are  derived  from  the 
under-mentioned  sources,  which  are  exclusively  so  applied. 

1.  From  the  purchase-money  of  the  shares.  2.  From  the  annual 
subscription  of  the  members.  8.  From  the  rents  paid  by  the  tenants 
occupying  other  portions  of  the  Society's  property  as  before  mentioned. 
4.  From  payments  received  as  fines  from  such  members  as  become 
subject  thereto  under  the  rules  and  by-laws  of  the  Institution,  and 
from  the  forfeited  shares  of  proprietors,  who  cease  to  own  their  shares 
after  non-payment  pf  arrears  of  subscriptions  within  three  years  of 
their  first  being  payable.  5.  From  the  sale  of  spoiled  or  useless 
works.  6.  From  the  sale  of  new  catalogues  to  the  subscribers,  from 
whom  the  payment  of  the  purchase-money  is  made  payable,  as  pro- 
vided for  by  rule  88.  7.  From  money  raised  on  mortgage  of  the 
building.  8.  From  the  quarterly  subscriptions  of  temporary  residents 
in  the  town  admitted  to  the  use  of  the  library  in  respect  of  such  sub- 
scriptions. 

No  dividend,  gift,  division,  or  bonus  in  money  is  allowed,  by  the 
laws  and  regulations  of  the  Society,  among  any  of  the  shareholders. 

The  collection  of  books  consists  of  the  standard  authors,  and  of 
reviews,  magazines,  pamphlets  and  novels,  and  of  such  other  books 
as  the  committee  of  management  determine  shall  be  admitted :  and 
these,  together  with  the  other  efiects  of  the  Institution,  are  the  pro- 
perty of  the  shareholders,  whose  number  is,  by  the  laws  and  regula- 
tions, limited  to  600 ;  and  this  property  cannot  be  sold  or  disposed 
*9B1  ^^  without  the  consent  of  not  less  *than  two-thirds  of  the  share- 
-^  holders,  present  at  a  general  meeting  specially  convened  for  that 
purpose,  and  confirmed  by  the  like  number  at  the  following  annual 
meeting. 

The  books  and  other  literary  property  of  the  library  are  circulated 
solely  among  the  shareholders  and  such  temporary  residents  in  the 
town  admitted  as  subscribers  by  a  quarterly  payment  as  aforesaid. 

The  library  is  open  during  certain  hours  of  each  day  for  the  sole 
use  of  the  subscribers  and  those  non-residents  of  the  town  or  neigh- 
bourhood to  whom  free  introductions  to  the  use  of  the  library  during 
a  period  of  two  months  have  been  given  by  some  of  the  proprietors. 

The  opinion  of  the  Court  of  Queen's  Bench  is  therefore  req^uested 
as  to  whether  the  said  Bradford  Library  and  Literary  Society  is  enti- 
tled to  the  benefit  of  stat.  6  &  7  Vict  c.  86 :  and  whether,  under  the 
provisions  of  that  Act,  the  said  society  is  or  is  not  exempt  from  poor- 
rates  in  respect  of  the  building  so  occupied  as  such  library  as  afore- 
said. 

Mauky  for  the  respondents. — The  Society  is  liable  to  be  rated. 
First,  it  is  not  '*  instituted  for  purposes  of  science,  literature,  or  the 
fine  arts  exclusively,"  within  tne  meaning  of  sect.  1  of  stat.  6  &  7 
Vict.  c.  86.  Secondly,  if  it  be,  it  does  not  fulfil  the  condition  of  the 
proviso  in  that  section,  "that  such  society  shall  be  supported  wholly 
or  in  part  by  annual  voluntary  contributions."  As  to  the  first  point : 
it  was  held  in  Regina  v.  Brandt,  16  Q.  B.  462  (E.  C.  L.  B.  vol.  71^ 
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that,  to  exempt  a  society  from  rateabilitj,  its  primary  object  must  be 
science,  literature,  or  the  fine  *arts ;  and  that,  if  those  were  cul-  f^qa 
tivated  only  incidentally,  and  the  primary  object  of  the  society  •• 
was  not  the  promotion  of  those  pursuits  among  others,  but  the  grati- 
fication of  the  members  themselves,  the  society  was  not  within  the 
exemption  of  the  statute.    And  in  Regina  v.  Gaskell,  16  Q.  B.  472 
(E.  C.  L.  R.  vol.  71),  (in  which  case  Patteson,  J.,  in  giving  his  judg- 
ment, referred  to  Regina  v.  Brandt,  16  Q.  B.  462),  the  same  construc- 
tion was  put  upon  the  word  "  exclusively."    In  Regina  v.  Overseers 
of  Manchester,  16  Q.  B.  449,  the  ground  given  by  the  Court  for  hold- 
ing the  society  there  in  question  exempt  was,  that  its  chief  object  was, 
not  the  gratification  or  profit  of  the  subscribers,  but  the  promotion 
of  literature  generally.    Now  that  is  not  the  primary  object  of  this 
Society.     Its  purpose  is  rather  that  of  a  circulating  library.    Novels 
and  magazines  are  admitted.    [Lord  Campbell,  C.  J. — I  think  you 
can  hardly  contend  that  a  novel  is  not  a  literary  work.]     It  is  not  a 
literary  work  which  tends  to  the  promotion  of  literature  within  the 
meaning  of  the  statute.     The  committee,  moreover,  are  at  liberty  to 
introduce  books  of  any  description.     Further,  the  rules  as  to  the  pur- 
chase and  transfer  of  shares,  and  to  the  issue  of  books  from  the  library, 
and  the  restrictions  upon  the  introduction  of  persons  not  shareholders 
to  the  use  of  the  library,  show  that  it  is  intended  by  the  Society  that 
the  advantages  of  the  Institution  shall  be  confined,  if  not  exclusively, 
at  all  events  principally,  to  the  shareholders.   The  Legislature  cannot 
have  iatendea  to  throw  an  additional  burthen  upon  parishes  in  respect 
of  an  institution  of  which  the  benefits  are  not  extended  to  the  inhabit- 
ants generally.     As  to  the  second  point :  the  Society  is  not  supported 
by  voluntary  *contributions.    The  subscriptions  are  paid  by  the  r^gg 
shareholders  in  pursuance  of  rule  7 :  and  the  sharenolders  are  '• 
bonnd,  by  the  provisions  of  the  deed  of  settlement,  to  obey  all  the 
rules.   The  payment,  therefore,  cannot  be  said  to  be  voluntary.  [Lord 
Campbell,  C.  J. — The  execution  of  the  deed  of  settlement  is  volun- 
tary.   That  point  was  decided  against  you  in  Churchwardens  of  St. 
Anne  v.  Linnean  Society,  8  E.  &  B.  798  (E.  C.  L.  R.  vol.  77).]    In 
Russell  Institution  v.  Vestry  of  St.  Giles,  8  E.  &  B.  416,  the  Court 
expressed  its  opinion  that  there  might  be  ground  for  contending  that 
the  word  "  contribution"  meant  a  gift,  made  for  the  benefit  of  others, 
and  not  the  voluntary  payment  of  money  for  value  received,  or 
expected  to  be  received,  by  the  party  paying  it.    And  in  Marylebone 
Vestry  r.  Zoological  Society,  8  E.  &  B.  807,  the  Court  adopted  that 
construction. 
Pickering,  contri,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  Society  is  within 
the  exemption  from  rateability  created  by  stat.  6  &  7  Vict.  c.  86.  I 
do  not  say  that  there  may  not  be  some  hardship  in  making  the  in- 
habitants of  Bradford  pay  for  the  maintenance  of  an  institution  from 
which  they,  as  a  body,  derive  little  or  no  benefit :  but  the  language 
of  the  statute  is  explicit;  and  there  can  be  no  doubt  that  this  is  a 
"  Society  instituted  for  purposes  of"  **  literature"  "  exclusively,"  within 
sect  1.  It  does  not  resemble  anv  of  the  institutions  which,  in  the 
cases  cited  by  Mr.  Mauk,  were  hela  rateable.  No  doubt  London  club- 
rooms,  or  concert  subscription-rooms,  were  not  intended  to  be  exempt 
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^g/.-,  from  rateability.  But  this  ^Society  is  constitued  exclusiyely 
^  for  the  purpose  of  literature.  It  is  a  public  library,  containing 
books  of  every  aescription,  scientific  and  literary.  It  has  been  urgea 
that  it  possesses  publications,  such  as  magazines  and  novels,  which 
cannot  be  said  to  be  scientific  works,  nor  even  literary  works,  in  the 
highest  sense  of  the  word ;  and  that  there  is  a  possibility  of  bad 
books  being  admitted.  Of  that,  however,  there  is  no  reasonable 
probability,  looking  at  the  general  character  of  the  Institution :  and 
1  cannot  agree  that  novels  or  magazines  are  not  to  be  considered  as 
literary  productions,  or  the  reading  of  them  as  not  tending  to  the 
general  advancement  of  literaturo,  Nor  is  there  anything  to  show  that 
pecuniary  benefit  is  contemplated  by  the  shareholders:  as  regards 
that  question,  I  think  the  case  falls  within  the  principle  of  Church- 
wardens of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  59). 
The  argument  that  the  contributions  are  not  voluntary  is  answered  by 
the  decision  in  Churchwardens  of  St.  Anne  v.  Linnean  Society,  3  E. 
k  B.  798  (E.  C.  L.  B.  vol.  77),  where  the  Court  held  that  a  contribu- 
tion paid  under  an  obligation  voluntarily  incurred  is  a  voluntary 
contribution.  I  think,  therefore,  that  this  Society  fulfils  all  the  con- 
ditions required  by  the  statute  to  exempt  it  from  liability. 

(WlOHTMAK,  J.,  was  absent.) 

Erlb,  J. — I  also  am  of  opinion  that  the  appellants  are  not  rateable. 
The  words  of  sect.  1  are  very  wide :  and  the  construction  put  upon 
them  by  this  Court  appears  to  have  been  uniform  and  consistent 
The  Legislature,  I  think,  intended  to  protect  from  rateability.  all  in- 
i^g^l  Btitutions  *of  which  the  object  was  to  improve  the  public  tone 
^  of  mind ;  an  object  far  more  valuable  than  any  pecuniary  saving 
to  the  parish  which  would  be  attained  by  rating  such  institutions. 
To  produce  that  improvement,  the  memory,  the  reason,  and  the 
imagination  must  each  be  cultivated:  to  exclude  works  of  fiction, 
therefore,  from  the  library  of  an  institution  founded  for  the  purpose 
of  such  improvement  would  be  to  thwart  its  object.  Further,  I  think 
that  money  paid  for  the  purpose  of  maintaining  an  institution  of  this 
character,  though  it  be  paid  under  an  obligation  to  do  so,  is,  if  that 
obligation  be  voluntarily  incurred,  a  voluntary  contribution.  The 
member  paying  it  receives,  no  doubt,  a  benefit  in  return,  in  the  widest 
sense  of  the  word,  but  not  s^ch  a  personal  benefit  as  has  been  held 
by  this  Court  to  render  a  society  rateable :  a  benefit,  that  is  to  say, 
derived  from  something  in  the  nature  of  an  investment  of  money,  for 
the  purpose  of  receiving  either  money  or  money^s  worth  in  return, 
for  the  private  benefit  of  the  person  investing.  I  am  therefore  of 
opinion  that  the  appellants  are  entitled  to  our  judgment. 

(Hill,  J.,  was  absent.)  Judgment  for  the  appellants. 
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♦The  QUEEN  v.  The  Nuisances  Removal   Committee  for  r*QQ 

MIDDLETON.    Nov.  18.  L  ^^ 

8«eL  22  of  Th«  NniianoM  RonoTfti  Aet  for  England,  1856  (18  k  19  Vict  o.  121),  empowen 
th«  Lo«al  AnUiority  under  the  Act  to  lay  down  a  aewer  or  other  atnictare  along  any  ditch, 
gntter,  drain,  or  waiercoane,  if  it  be  a  nniaanee,  for  the  purpose  of  rendering  it  innoonous ; 
and  to  aasess  all  piemiaee  at  any  time  nting  the  laid  diteh,  Ao.,  « to  inch  payment,  either  im- 
negate  or  annual,  or  diatribnted  over  a  term  of  yeara,  aa  they  ahall  thinli  jaat  and  reaaonable, 
andy  aAor  fourteen  daya'  notiee  at  the  leaat^  left  on  the  premiaea  ao  aaaeaaed,  to  levy  and  coUeet 
the  earn  and  anma  ao  aaaeaaed  in  the  aame  manner,  and  with  the  aame  remediea"  "  aa  highway- 
ratee  are"  **  leTiable  and  oolleotable,  and  with  the  aame  right  and  power  of  appeal  againat  the 
amount  of  raeh  aaaeaament  reaerred"  to  the  person  aaaeaaed  <'aa  by  the  law  for  the  time  being 
in  foree,  ahnll  be  giren  againat  any  rate  made  for  the  repair  of  the  highwaya ;"  **  provided" 
*'thal  saeh  aMaesament  ahall  in  no  ease  ezoeed  a  ahilUng  in  the  pound  on  the  aaaeaament  to  the 
highway  rate,  if  any." 

SeeL  106  of  the  preaent  Highway  Aet,  5  A  6  W.  4,  e.  50,  enaeta  that  any  peraon  aggrieved 
by  a  rate  under  the  Aet  may  appeal  to  the  next  Quarter  Seaaiona,  "  firat  giving"  "  notice  in 
writing  of  hia  intention  to  bring  auch  appeal,  together  with  a  ataiementin  writing  of  the  grounda 
of  aueh  appeal,  within  fourteen  daya  after  aueh  rate  ahall  have  been  made,  or  oauae  of  eomplaint 
ahall  have  auiaen.*' 

Ou  an  appeal  againat  an  aaaeaament  made  under  aeoi.  22  of  The  Nuiaanoea  Removal  Aoty 
Held: 

1.  That,  conatruing  aeci  105  of  The  Highway  Act  with  reference  to  aect.  22  of  The  iVulaanoei 
Removal  Aet  for  Bngland,  1855,  notiee  of  appeal  againat  an  aaaeaament  under  the  latter  Act 
may  be  given  within  fourteen  daya  of  the  notice  of  auch  aaaeaament  left  upon  the  premiaea. 

2.  That  the  worda  **  the  aaaeaament  to  the  highway-rate,"  in  aect  22  of  The  Nuiaancea  Removal 
Aet  for  England,  1855,  are  to  be  oonatrued  aa  meaning  the  rateable  value  of  the  premiaea 
aaaeaaed  to  the  highway-rate. 

3.  That  the  limit  of  It.  in  the  pound,  impoaed  upon  the  aaaeaament  under  sect.  22  of  The 
Kuitaaeea  Removal  Aet  for  Bngland,  1855,  ia  impoaed,  when  the  aaaeaament  ia  apread  over  a 
taam  of  yean,  not  upon  aueh  aggregate  aaaeaament^  but  upon  the  amount  annually  payable  in 
raapeet  of  it. 

4.  That  the  Local  Authority  are  not  bound,  for  the  purpoae  of  executing  atruetural  worka  for 
the  abatement  of  a  publio  nniaanee,  to  obtain  an  order  of  Juatieea  under  aect  16 :  thia  aeetion 
applying  only  to  the  abatement,  by  atruetural  .worka,  of  nuiaancea  upon  private  premiaea. 

On  appeal  to  the  Lancashire  Quarter  Sessions,  by  Edmund  Ho- 
warth,  against  an  assessment  made  by  the  Nuisances  Bemoval  Com- 
mittee for  the  township  of  Middleton,  on  4th  February,  1858,  the 
justices  ordered  the  assessment  to  be  reduced,  subject  to  the  opinion 
of  this  Court  upon  a  case  which  was  substantially  as  follows. 

The  appellant  is  the  owner  of  three  houses  situate  in  Wood  Street, 
in  the  said  township.    The  respondents,  *as  surveyors  of  the  ^^^^ 
highways,  are  the  Local  Authority  for  the  said  township  under  ^ 
The  Nuisances  Removal  Act  for  England,  1855  (18  k  19  Vict.  c. 
121).(a) 

In  May,  1857,  there  was  a  gutter  in  Wood  Street,  partly  used  for 
the  conveyance  of  water,  sewage,  and  other  matter  from  certain  of  the 
houses,  buildings,  and  premises  in  the  9aid  street  (the  houses  belong- 
ing to  the  appellant  among  the  number) ;  which,  in  the  opinion  of  the 
Local  Authority,  became  a  nuisance  that  could  not  be  rendered  innoc- 
uous without  the  laying  down  of  a  sewer  along  the  same.  The  Local 
Authority  accordingly  laid  down  a  sewer :  and  sewage  water  from 
the  houses  in  Wood  Street  occupied  by  the  tenants  of  the  appellant 
flowed  down  the  sewer. 

A  meeting  of  the  Local  Authority  was  afterwards  held  on  4th 

(a) "  To  conaolidate  and  amend  The  Nuiaancea  Removal  and  Diaeaaea  Prevention  Acta,  1848 
ttd  1849"  (11  A  IS  Viet  e.  123 ;  13  A  13  Vioi.  e.  111). 
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February,  1858 ;  and  the  following  is  a  copy  of  the  entry  in  their 
book  of  the  proceedings  at  that  meeting,  made  at  the  said  meetiag, 
and  signed  by  the  chairman. 

"  Nuisances  Removal  Act  for  England,  1855. 
"  An  assessment  made  for  drainage  work  done  in  Wood  Street  dis- 
trict, Middleton,  under  The  Nuisances  Eemoval  Act  of  1855  (18  & 
19  Victoria,  Chapters  116,(a)  and  121),  at  the  rate  of  45.  per  lineal 
yard  on  the  frontage  of  all  property  using  the  drain  in  the  said  dis- 
trict, to  be  paid  in  the  following  manner,  viz. :  Is,  6dl  per  lineal  yard 
for  the  year  ending  March  25th,  1858 ;  I5.  6d  for  the  year  ending 
March  25th,  1859 ;  and  Is.  per  lineal  yard  for  the  year  ending  March, 

*1001    ^^^ »  ^^^'  ^^»  ^°  *^®  mean  time,  *any  property  be  built  to  use 
^    the  aforesaid  sewer,  that  the  rate  for  the  last  year  be  reduced 
in  proportion  to  the  amount  brought  in  by  new  property.^ 

Then  followed  a  table,  relating  to  the  first  instalment,  containing, 
among  others,  the  three  following  entries,  in  regular  order. 


Name  of 
Oooapier. 

Name  of 
Owner. 

Name  of 
Street. 

Deacription  of 
Property. 

No.  of  yards  on  the 

frontage  at      per 

yard. 

51  ChM.  Holt 

52  John  Howarth. 
63  Richard  Wilaon. 

Bdmnnd 
Howarth. 

M 

Wood  Street 

do. 
do. 

Cottage  Hooae. 

do. 
do. 

18.    £1:7:0 

The  following  note  was  made  out  by  one  of  the  officers  of  the  Local 
Authority,  from  the  said  entry,  on  5th  February,  and  duly  served  on 
the  appellant  on  6th  February. 

"  Middleton,  5th  Feb.  1858. 
"  Mr.  Edmund  Howarth 

"  To  the  surveyors  of  the  highways  of  the  township 
of  Middleton,  Dr. 
''  To  18  yards  of  surveying  at  Is,  6d  per  yard,  first  £    s.    d. 

year's  instalment 17     0 

"  By  cash  £ 

''Collector." 
Before  the  said  note  was  served  on  the  appellant  he  had  no  notice 
that  any  assessment  had  been  made,  or  was  about  to  be  made,  on  the 
particular  day  on  which  it  was  made;  nor  did  it  appear  that  any 
public  notice  had  been  given  within  the  township  that  the  Local  Au* 
thority  were  about  to  make  such  assessment,  or  that  it  had  been  made. 
Before  4th  February,  the  appellant  had  seen  the  sewer  while  it  was 
*1011  ^'°S  lu^^i  &^d  ^^  ^consented  to  an  eye  being  put  down  op- 
-'  posite  to  one  of  his  houses,  and  to  a  service-pipe  being  laid 
down  from  the  houses  to  communicate  with  such  sewer. 

On  20th  February  the  appellant  served  the  respondents  with  notice 
and  grounds  of  appeal.  The  appeal  was  heard  on  12th  April,  1858, 
when  the  Sessions  amended  the  assessment  by  reducing  the  whole  as 

'o)  Difeaaei  PreTention  Aet^  1855.    "  For  the  better  prevention  of  Diaeaaes." 
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sessmeDt  of  32.  12s.{a)  to  l(VMOd.,  and  the  first  year's  instalmenti  IL 
7s.,  to  the  proportionate  svLm-pP4f, 

The  following  is  a  copy  of  tl;^.* highway  rate-book  at  the  time,  and 
with  respect  to  the  property  in*(^e^ion. 


* 


V: 


B58 


Names  of  Oeea- 

pi«n  or  Pertona 

rated. 


Ricbard  Wilson 
John  Howarth 
Chai.  Stoil 


Owner  of  Property. 


Ed.  Howarth 
do. 
do. 


*  'fifJcMptlon  of 
PrenAs«i*and  Pro- 
pehx  fated. 


Cottage  ridi^V 
do.  \  I 
do. 


Annual 
value. 


£    t.  d, 

S    0  0 

r>.  0  0 

'•4.10  0 


Bams  aasessed 

at  4<L  in  the 

pound. 


£    t.    d. 
Old 
0    10 
0    16 


•••' 


If  the  Court  should  be  of  opinion  that  notice  of  &pp^  was  not 
given  by  the  appellant  in  time,  then  the  appeal  to  be  aismissed.  If 
the  Court  shoula  be  of  opinion  that  notice  of  appeal  was  given  in 
time,  then  the  judgment  of  the  Court  to  be  as  follows. 

1.  If  the  proviso  at  the  end  of  sect.  22  of  The  Nuisances  Bemoval 
Act  for  England,  1855,  **  that  such  assessment  shall  in  no  case  exceed 
a  shilling  in  the  pound  on  the  assessment  to  the  highway-rate,  if  any/' 
prohibits  the  Local  Authority  from  assessing  in  respect  of  one  and 
the  same  structure  the  houses,  &c.,  using  such  structure  to  a  payment, 
distributed  over  a  term  of  years  or  otherwise,  not  exceeding  a  shilling 
in  the  pound  on  *the  assessment  to  the  highway-rate  for  the  r#i  aq 
then  current  year,  but  exceeding  a  shilling  in  the  pound  on  the  *- 
whole,  then  the  order  of  Sessions  to  be  confirmea. 

2.  If  the  said  proviso  does  not  prohibit  the  Local  Authority  from 
assessing  in  respect  of  one  and  the  same  structure  the  houses,  &c., 
using  the  same  to  a  payment,  distributed  over  a  term  of  years  or 
otherwise,  not  exceeding  a  shilling  in  the  pound  on  the  assessment  to 
the  highway-rate  for  the  then  current  year,  although  exceeding  a 
shilling  in  the  pound  on  the  whole,  then  the  assessment  to  be  amended 
by  reducing  the  sum  of  IL  7s,  to  lOs.  6d. 

8.  If  the  words.in  the  said  proviso  **  the  assessment  to  the  highway- 
rate"  do  not  refer  to  the  annual  value  of  the  premises  as  assessed  to 
the  highway- rate,  e.  g.,  in  the  present  case,  lOZ.  10s.,  but  refer  to  the 
actual  sum  payable  for  highway-rate  during  the  current  year  in  respect 
to  the  said  premises,  e.  g.,  in  the  present  case,  at  id.  in  the  pound,  viz., 
is.  M.f  then  the  assessment  to  be  amended  by  reducing  the  sum  of  SI. 
lis,  to  2d.,  and  the  said  sum  of  11.  7s.  to  the  proportional  sum  of  ^d.: 
if  the  said  proviso  limits  the  whole  assessment  to  one  shilling  in  the 
pound,  or  if  the  proviso  limits  only  the  yearly  instalment  to  this 
amount,  then  the  said  sum  of  12.  78.  only  to  be  reduced  to  2d. 

Monk,  for  the  appellant. — The  case  turns  upon  sect.  22  of  stat.  18  & 
19  Vict.  c.  121,  which  enacts  that  '*  whenever  any  ditch,  gutter,  drain,  or 
watercourse  used  or  partly  used  for  the  conveyance  of  any  water,  filth, 
sewage,  or  other  matter  from  any  house,  buildings,  or  premises  is  a  nui- 
sance within  the  meaning  of  this  Act,  and  cannot,  in  the  opinion  of  the 
Ijocal  Authority,  be  rendered  innocuous,  without  the  laying  down  of  a 

(e)  That  U,  the  aggregate  of  the  three  iastalments  of  Ik  M,  1«.  6d.,  and  U.  per  pound. 
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•    •   « 
♦1031   ^^^^f  *^^  ^^  some  other  structore'l^long  the  same  or  part  thereof, 

^  or  instead  thereof,  such  Loca'( 'Authority  shall  and  they  are 
hereby  required  to  lay  down  such  si^^f.or  other  structure,  and  to  keep 
the  same  in  good  and  serviceabl^'fjejiikir,  and  they  are  hereby  declared 
to  have  the  same  powers  as  tojefsjiering  lands  for  the  purposes  thereof, 
and  to  be  entitled  to  reooveiv%b*e^same  penalties  in  case  of  interference., 
as  are  contained  in"  sects.r^7,'.&8  of  The  Highway  Act,  6  &  6  W.  4,  c. 
60 :  "  and  such  Local  A^tbovity  are  hereby  authorized  and  empowered 
to  assess  every  house,  building,  or  premises  then  or  at  any  time  there- 
after using,  for  the.'^jivposes  aforesaid,  the  said  ditch,  gutter,  drain, 
watercourse,  se^e,f,-tSr 'other  structure,  to  such  payment,  either  imme- 
diate or  annual,  be  distributed  over  a  term  of  years,  as  they  shall  think 
just  and  re^oiiable,  and,  after  fourteen  days'  notice  at  the  least,  left 
on  the  premis^  so  assessed,  to  levv  and  collect  the  sum  and  sums  so 
assessea'4^  the  same  manner,  and  with  the  same  remedies  in  case  of 
default  in  playment  thereof,  as  highway-rates  are  by  the  law  in  force, 
for  the  time  being,  leviable  and  collectable,  and  with  the  same  right 
and  power  of  appeal  against  the  amount  of  such  assessment  reserved 
to  the  person  or  persons  so  assessed,  as  by  the  law  for  the  time  being 
in  force,  shall  be  given  against  any  rate  made  for  the  repair  of  the 
highway ;  and  the  provisions  contained  in  this  section  shall  be  deemed 
to  be  part  of  the  law  relating  to  highways  in  England:"  '*  provided 
also,  that  such  assessment  shall  in  no  case  exceed  a  shilling  in  the 
pound  on  the  assessment  to  the  highway-rate,  if  any."  First,  the 
notice  of  appeal  here  was  given  within  the  proper  time.  The  section 
♦1041  S^^^  *^®  same  right  of  appeal  as  under  The  *Highway  Act,  5 

-'  &  6  W.  4,  c.  50,  s.  105.  Now  that  section  enacts  that  notice 
of  appeal  under  that  Act  in  writing,  together  with  a  statement  of  the 
grounds  of  such  appeal,  is  to  be  given  by  the  person  "  aggrieved"  by 
the  rate  "  within  fourteen  days  after  such  rate  shall  have  been  made ;" 
that  is,  in  the  present  case,  within  fourteen  days  aftier  '*  notice"  left  on 
the  premises  so  assessed,  under  sect.  22  of  The  Nuisances  Removal 
Act.  The  respondents  contend  that  the  word  *'  rate,"  in  The  Highway 
Act,  must  be  read  as  meaning  assessment ;  Und  therefore  that  notice 
of  appeal  must  be  given  here  within  fourteen  days,  not  of  the  notice, 
but  of  the  assessment  in  respect  of  which  the  notice  is  made.  But 
The  Nuisances  Removal  Act  for  England,  1855,  does  not  provide,  as 
The  Highway  Act  does  for  highway-rates,  any  other  means  of  publicity 
beyond  the  notice ;  so  that  even  the  assessment  itself  cannot  be  con- 
sidered as  complete  till  such  notice ;  and,  as  the  liability  to  pay  does 
not  arise  till  then,  there  is,  till  then,  no  person  '*  aggrieved"  by  the 
assessment,  within  sect.  105  of  The  Highway  Act  K  the  construction 
contended  for  by  the  respondents  were  correct,  the  Local  Authority 
might  sign  an  assessment,  and  preclude  the  parties  assessed  from 
appealing  by  locking  up  the  assessment  for  fourteen  days.  [Erlb, 
J. — I  think  the  assessment  under  this  Act  cannot  be  considered  as 
complete  till  notice.]  The  respondents  will  probably  cite  authorities 
to  show  thaty  under  sect.  105  of  The  Highway  Act,  notice  of  appeal 
must  be  given  within  fourteen  days  of  the  signing  of  the  assessment. 
But,  as  has  been  already  pointed,  out,  there  is  no  danger,  under  that 
Act,  of  the  parties  assessed  remaining  ignorant  of  the  assessment^  even 
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ithont  notice :  under  The  Nnisancea  Removal  Act  *for  Eng-   r#-i « 
md,  1855,  there  would  be  such  danger :  sect.  105,  therefore,   ^ 


without 
land, 

of  The  Highway  Act,  when  applied  to  the  provisions  of  sect.  22  of 
The  Nuisances  Removal  Act  for  England,  1855,  must  be  construed 
with  a  view  to,  and  consistently  with,  those  provisions,  which  differ 
from  those  of  sect.  105  of  The  Highway  Act,  not  as  to  what  is  the 
rule  as  to  an  appeal  against  a  rate,  but  as  to  what  constitutes  a  com- 
plete assessment. 

AtherUm  and  B.  AsaheUm  Gross,  for  the  respondents. — ^It  does  not 
follow,  because  a  rate  cannot  be  enforced  before  a  certain  step  is  taken 
Bubsequently  to  the  assessment,  that  the  rate  is  not  made  till  then. 
[Lord  Campbell,  0.  J. — When  do  .you  say  that  the  liability  arises 
here?]  When  the  assessment  is  first  made.  It  must  be  complete 
without  the  notice ;  if  not,  what  is  there  of  which  notice  could  be 
given  ?  Sect.  27  of  The  Highway  Act  provides  for  a  formal  publica- 
tion of  highway-rates,  in  the  same  manner  as  poor-rates :  but  the 
notice  of  appeal  is  to  be  within  fourteen  days,  not  of  the  publication, 
but  of  the  rate  bein^  "  made.''  If,  therefore,  as  the  appellant  con- 
tends, the  notice  under  sect.  22  of  The  Nuisances  Removal  Act  for 
England,  1855,  answers  to  the  publication  under  The  Highway  Act, 
the  assessment  under  the  former  Act  is  independent  of,  and  complete 
without,  such  notice ;  and  notice  of  appeal  must  be  given  within  four- 
teen days  of  the  assessment  itself.  The  argument  that  this  construc- 
tion would  entail  a  hardship  on  the  parties  assessed,  inasmuch  as  they 
might  not  be  aware  of  the  assessment  until  the  notice  was  given, 
cannot  be  allowed  to  prevail  against  the  distinct  provision  of  the 
statute.  In  Rex  v.  The  Justices  of  Staffordshire,  8  East  151,  when 
that  argument  *was  urged  in  a  question  where  notice  of  appeal  r^iQa 
was  to  be  given  against  the  diversion  of  a  highway,  under  stat.  ^ 
13  O.  S,  c.  78,  8.  19,  Lord  Ellenborough  said  the  objection  was  of  no 
weight  in  the  face  of  an  express  enactment.  And,  on  the  other  side, 
the  construction  contended  for  by  the  appellant  would  entail  a  great 
hardship  upon  the  Local  Authority :  for,  if  the  assessment  is  not  com- 
plete till  the  notice,  there  might  be  five  hundred  different  assessments, 
and  consec[uently  five  hundred  different  appeals,  in  respect  of  five 
hundred  different  houses. 

Lord  Campbell,  C.  J. — ^I  think  there  can  be  no  reasonable  doubt 
that,  under  sect.  22  of  The  Nuisances  Removal  Act  for  England,  1855, 
the  notice  of  appeal  is  to  be  given  within  fourteen  days  of  the  notice 
of  the  assessment.  If  the  Act  had  expressly  said  that  the  notice  of 
appeal  must  be  given  within  fourteen  days  of  the  making  of  the 
assessment,  the  notice  of  appeal  here  might  have  been  too  late,  even 
though  the  parties  assessea  had  been  ignorant  of  the  assessment  up 
to  the  time  of  the  notice.  But  sect.  22  declares  that  the  rate  is  not  to 
be  levied  and  collected  till  after  such  notice.  That  section  must  be 
considered  as  explaining  and  qualifying  sect.  105  of  The  Highway 
Act,  in  its  reference  to  The  Nuisances  Removal  Act  for  England, 
1855;  and  the  result  is,  I  think,  that,  as  the  liability  of  the  party 
assessed  does  not  accrue  till  the  notice,  the  assessment  is  not  fully 
made  until  such  notice,  and  notice  of  appeal  within  fourteen  days  of 
that  time  is  good. 

EiiLE,  J. — ^I  think  that  the  notice  of  appeal  is  in  time.    The  power 
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to  appeal  in  the  party  assessed  commenced  at  the  same  time  with  the 
*1071  P^^^^  ^  collect  in  the  parties  ^assessing,  that  is,  upon  notice 
-'  of  the  assessment ;  and  notice  of  appeal  may  be  within  fourteen 
days  of  that  time.  I  do  not  think  there  is  any  weight  in  the  argument 
that  there  may  be  a  great  number  of  different  appeals.  It  is  clear 
that  each  party  assessed  has  a  perfect  right  to  appeal,  if  he  chooses. 

Monk,  for  the  appellant. — Then,  as  to  the  other  points.  The  first 
is,  that  "  the  assessment  to  the  highway-rate,"  in  the  second  proviso 
to  sect.  22  of  Stat.  18  &  19  Yict.  c.  121,  means,  not  the  rateable  value, 
but  the  actual  sum  assessed.  The  appellant,  however,  does  not  rely 
much  upon  this  point.  [Lord  Campbell,  C.  J. — "  Assessment"  clearly 
means  rateable  value.]  The  next,  and  the  important,  question  is, 
whether,  under  that  proviso,  the  *^  assessment,"  which  is  restricted  to 
la.  in  the  pound  on  the  assessment  to  the  highway-rate,  means,  when 
the  assessment  is  spread  over  a  term  of  years,  such  aggregate  assess- 
ment, or  the  amount  assessed  in  each  year.  The  appellant  contends 
that  the  former  construction  is  correct.  There  is  to  be  but  one  assess- 
ment, although  it  may  be  spread  over  a  term  of  years :  and  that 
assessment,  in  its  totality,  is  to  be  limited  to  Is.  in  the  pound  on  the 
assessment  to  the  highway-rate.  Such  an  amount  would  be  quite  suf- 
ficient to  cover  the  expenses  of  any  works  executed  by  the  Local 
Authority  propria  moiu,  which,  by  sect  22,  are  confined  to  dealing 
with  drainage  works  already  in  existence.  They  cannot  carry  out 
"structural"  works  without  first  obtaining  an  order  of  justices  under 

♦1081  ®^^*'  ^^'(^)  [^^^^  Campbell,  C.  J. — The  Local  *Authority 
^  have  power,  under  sect.  22,  to  '*  lay  down"  "  a  sewer"  '*  or  other 
structure"  along  an  existing  drain.  Might  not  that  be  a  structural 
work  of  such  expense  as  to  require  the  assessment  to  be  spread  over 
a  term  of  years  ?]  If  it  be  a  *'  structural"  work,  the  Local  Authority 
are  bound  to  apply  to  the  justices,  under  sect.  16. 

Atherton  ana  It.  Assheton  Orosa,  for  the  respondents. — It  must  be 
admitted  that  there  has  been  an  excess  in  the  assessment.  But  the 
construction  of  the  proviso  which  the  appellant  adopts  is  incorrect. 
The  assessment  which  is  limited  to  la.  in  the  pound  on  the  assessment 
to  the  highway-rate  is  the  annual  portion  assessed  in  respect  of  the 
whole  assessment  which  is  spread  over  a  term  of  years.  In  Regina 
V.  Warner,  6  E.  &  B.  395  (E.  C.  L.  R.  vol.  88),  an  annual  assessment^ 
under  this  statute,  of  M.  in  the  pound  for  a  term  of  years  unspeci- 
fied, but  which  would  actually  amount  to  four  years,  was  held  good. 
Sect.  16  does  not  apply  to  public  nuisances ;  but,  as  sects.  12,  13,  and 
14  show,  to  nuisances  existing  on  the  premises  of  private  individuals, 
for  the  abatement  of  which,  if  such  abatement  require  a  structural 
work,  the  Local  Authority  must  obtain  an  order  of  justices. 

Lord  Campbell,  C.  J. — Mr.  Cross  has,  I  think,  explained  the  true 

meajaing  of  sect.  16.    Its  provisions  apply  only  to  the  abatement  of 

*1091  P^^^^^  nuisances;  and  ^the  only  mode  in  which  the  Local 

^  Authority  could  proceed  in  the  present  case  is  under  sect.  22. 

(a)  S«et.  16  tnaets  thst, "  whtn  it  shall  App««r  to  the  Jvatieoi"  in  petty  aeeaione,  upon  %  aun- 
mona  granted  on  behalf  of  the  Loeal  Anthoritj  agalnat  the  ocenpier  of  premiaet  upon  which  a 
nniaanoe  ariaea,  or,  having  been  removed,  ia  likely  to  recur  (aeot  12),  *'that  the  execution  of 
atruotural  worka  ia  required  for  the  abatement  of  a  nuiaance,  they  may  direct  aueh  worka  to  be 
earned  out  under  the  direction  or  with  the  eonaent  and  approval  of  any  public  board,  tnuteM, 
or  oommiaslonera  having  Juriadiotion  in  the  plaoe  in  reapoct  of  such  worki." 
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I  am  of  opinion  that  the  assessment,  under  that  section,  may  be  spread 
oyer  a  term  of  years,  provided  that  the  amount  levied  in  each  year 
1)6  not  more  than  Is,  in  the  pound  on  the  rateable  value  of  the  prem- 
ises as  assessed  to  the  highway-rate.  We  must  give  to  the  Act  a  rea- 
sonable construction,  consistent  with  its  provisions.  The  Act  provides 
machinery  for  removing  nuisances,  which  are  often  of  a  very  exten- 
sive  nature  and  cannot  be  removed  without  great  expense ;  and  that 
machinery  would  often  be  useless  if  the  amount  of  the  whole  assess- 
ment, which,  in  consideration  of  its  magnitude  in  many  cases,  the 
Act  aUows  to  be  spread  over  several  years,  were  to  be  restricted  to 
1^  in  the  pound  on  the  assessment  to  the  highway-rate.  Giving  to 
the  proviso  a  reasonable  construction,  regard  being  had  to  the  scope 
and  objects  of  the  Act,  and  to  convenience  generally,  I  think  we 
ought  to  hold  that  the  ''  assessment^'  which  is  to  be  limited  to  la.  in 
the  pound  on  the  assessment  to  the  highway-rate,  means  the  annual 
portion  assessed  out  of  the  whole  assessment  for  a  term  of  years. 

(WiGHTMAN,  J.,  was  absent.) 

Eble,  J. — I  am  of  the  same  opinion.  The  argument  for  the  appel- 
lant was  that,  if  any  structural  work  was  required  for  the  removal  of 
a  nuisance,  the  Local  Authority  were  bound  to  obtain  an  oider  of 
justices,  under  sect.  16 :  and  that,  as  to  lesser  works,  not  structural, 
which  the  Local  Authority  have  power  to  execute  of  themselves,  the 
assessment  made  in  respect  of  them  *must  not,  when  spread  r«i|A 
over  a  term  of  years,  exceed  in  its  aggregate  an  amount  equal  *- 
to  Is,  in  the  pound  on  the  assessment  to  the  highway-rate.  But,  firsts 
I  am  satisfiea  that  sect.  16  applies  to  the  nuisances  existing  on  priv<ite 
premises  mentioned  in  sects.  12,  18,  14, 15.  The  mode  of  remedying 
a  public  nuisance  is  given  by  sect.  22.  Secondly,  I  think  that  the 
effect  of  the  last  proviso  in  that  section  is  that  it  is  the  annual  sum 
assessed,  and  not  the  aggregate  assessment,  which  is  limited  to  Is.  in 
the  pound  on  the  assessment  to  the  highway-rate.  It  is  obvious  that 
many  of  the  works  executed,  under  sect.  22,  for  the  removal  of  pub- 
lic nuisances,  though  they  do  not  involve  structural  works,  would 
cause  an  expense  much  greater  than  could  be  defrayed  by  an  assess- 
ment not  exceeding,  in  the  aggregate,  Is,  in  the  pound  on  the  assess- 
ment to  the  highway-rate :  and,  to  lessen  the  burthen  of  the  assessment, 
the  Legislature  permit  it  to  be  spread  over  a  term  of  years,  fixing  the 
limit  of  the  annual  amount  assessed. 

(Hill,  J.,  was  absent.) 

Assessment  amended,  bj  reducing  the  sum  of  IL  Is,  to 
IQs.  6d. 


*HPE  V.  FULCHER    Nov.  15.  [*111 

la  M  MlioB  of  tmpMf  qvAve  elmnini  frtgit,  the  defendant,  Ib  order  to  proTe  that  there  wm 
ft  pibUe  highway  arrofs  the  loeni  in  qao,  pvt  in  oTidenee  a  eopy  of  a  mep  made  by  order  of  a 
foraer  lord  of  the  manor  of  which  the  land  in  qneition  formed  part  The  map  had  been  nied, 
Ibr  more  than  thirty  yean,  by  the  deoeaeed  and  present  itewardi  of  the  manor,  for  the  parpote 
of  deflniag  the  eopyholda.  The  map  ict  oat  a  road  aerom  the  locui  in  qno,  bat  did  not  deioribe 
it  •■  a  highway ;  and  it  wae  proved  that  other  roadf ,  similarly  set  oat>  were  only  ooonpation 
lesds. 

Held,  that  the  mi^  was  not  admissible  as  amoonting  to  a  deolaration  by  a  deceased  person  as 
1.  4  B.,  VOL.  I. — 6 
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to  pablio  rigbt;  inasmach  ai,  first*  Uie  map,  if  a  declaratioD  at  all,  was  a  declaration  only  as  to 
the  matter  in  respect  of  which  it  had  been  used.  Tic,  the  defining  of  the  eopjholds ;  and, 
•econdlj,  the  map  itself  did  not  describe  the  road  as  a  highway. 

Trespass. — The  first  count  was  for  breaking  and  entering  into 
certain  lands  of  the  plaintiff,  called  The  Folly :  the  second  count  was 
for  breaking  and  entering  two  fields  of  the  plaintiflF  called  Francis 
Field  and  The  Ten  Acres. 

Plea  1,  to  the  first  count.  That,  before  and  at  the  several  times 
when,  &c.,  there  was,  and  of  right  ought  to  have  been,  and  still  ought 
to  be,  a  common  and  public  highway  into,  through,  over,  and  along 
the  said  land ;  and  that  the  triespasses  complained  of  were  uses  of  the 
said  highway,  and  necessarily  and  unavoidably  done  in  using  it. 
Issue  thereon. 

Plea  6,  to  the  second  «ount:  a  plea  alleging  a  public  highway 
across  the  said  fields,  in  the  same  terms  as  in  the  first  pl.ea.  Issue 
thereon. 

On  the  trial,  before  Williams,  J.,  at  the  last  Assizes  for  Suffolk,  it 
appeared  that  the  pieces  of  land  in  the  two  counts  mentioned  adjoined 
each  other,  and  were  situate  in  the  parish  of  Walton,  and  in  the 
man#r  of  Walton  and  Felixstowe.  The  defendant,  to  show  that  there 
was  a  public  highway  across  them,  called  the  steward  of  the  manor, 
who  produced  a  copy  of  a  map,  made  in  1741,  by  one  Kirby,  since 
deceased,  by  the  order  of  the  then  Duke  of  Hamilton,  the  lord 
*1121  *^^^^  manor.  The  witness  stated  that  the  map  produced  had 
^  been  used,  since  that  time,  by  the  former  steward  of  the 
manor,  since  deceased,  and  by  himself,  for  the  purpose  of  defining  the 
copyholds,  and  for  that  purpose  only.  In  the  map  a  narrow  strip  of 
ground  was  marked  out,  between  two  lines  of  dots,  across  the  land  in 
question.  This  strip,  so  marked  out,  was  called  in  the  map  Mel  lor 
Lane ;  but  there  was  nothing  in  the  map  to  indicate  that  it  was  a 
public  highway ;  and  it  was  proved  that  other  roads  or  lanes  similarly 
marked  out  in  the  map,  in  the  same  colour,  and  of  the  same  width, 
were  only  occupation  roads.  It  was  objected,  on  behalf  of  the  plain- 
tiff) that  the  map  so  used  was  not  admissible  in  evidence  as  amount- 
ing to  a  declaration  made  by  a  deceased  person.  The  learned  Judge 
admitted  the  evidence ;  and  the  jury  fofuna  a  verdict  for  the  defendant. 

Welh,  Serjt.,  on  a  previous  day  in  this  Term,  obtained  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial,  on  the  ground  that 
the  map  was  improperly  received  in  evidence. 

'  G'MaVey,  Power,  and  Image  now  showed  cause. — The  question  on 
the  first  and  sixth  pleas  being  whether  or  not  there  was  a  public 
highway  across  the  land,  the  map  was  admissible  as  evidence  of  repu- 
tation, showing,  at  all  events,  the  probable  existence  of  a  highway. 
[Lord  Campbell,  C.  J. — Was  there  any  evidence  in  this  map  as  to 
whether  there  was  a  public  road  or  not  ?  I  understand  it  to  have 
shown  merely  an  occupation  road :  and  evidence  of  reputation  would 
not  be  admissible  to  prove  that.]  The  map,  it  is  true,  did  not  show 
*11S1  ^^^  Mellor  Lane  was  a  *public  highway.  But  it  was  admis- 
^  sible,  as  evidence  of  reputation,  to  enable  the  defendant  to 
begin  by  showing  that  there  was,  at  all  events,  a  road  of  some  kind. 
If  evidence  by  way  of  reputation  shows  part  only  of  what  ought  to 
be  proved,  it  is  still  admissible ;  the  fact  of  its  not  proving  all  affects 
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only  its  weight.  Here  the  effect  of  the  map  is  the  same  as  if  the  late 
steward  had  made  a  declaration  that  the  description  given  in  it  of  the 
Icons  in  quo  was  an  accurate  description :  for  the  map  had  been  used 
for  more  than  thirty  years  by  the  people  who  were  most  interested  in 
the  estate  in  which  the  land  lay.  [Hill,  J. — But  it  was  not  used  for 
the  purpose  of  determining  what  were  public  highways:  therefore 
how  can  you  contend  that  it  amounts  to  a  declaration  upon  that 
point  ?J  It  is  a  declaration  that  the  map  is  a  correct  representation 
of  the  locus  in  quo.  [Lord  Campbell,  C.  J. — Correct  as  to  the  pur- 
poses for  which  it  was  made.]  The  adoption  of  the  map  is  an  authen- 
tication of  its  accuracy.  [Lofd  Campbell,  C.  J. — ^Not  necessarily  as 
to  everything.  Suppose  it  set  out  a  particular  field  as  being  in  barley 
or  grass :  how  could  such  representation  be  any  evidence  as  to  high- 
ways across  such  field  ?]  It  comes  from  the  custody  of  the  steward 
of  the  manor,  being  kept  in  his  custody,  and  in  that  of  the  former 
steward,  now  deceased,  with  a  full  knowledge  of  its  contents,  as  some- 
thing relating  to  the  manor,  and  may  therefore  be  considered  as 
having  been  recognised  by  the  latter  as  authentic.  In  Doe  dem.  John- 
son V.  The 'Earl  of  Pembroke,  11  East  504,  the  Court  acted  upon  that 
principle,  in  a  question  of  pedigree,  in  admitting  a  document  us  a 
declaration  of  a  person  deceased.  [Lord  Campbell,  C.  J. — There  the 
document  *did,  at  all  events,  speak  as  to  the  particular  point  r«-t  ^a 
at  issue :  the  map,  in  this  case,  does  not.]  That  objection  goes  '- 
rather  to  the  weight  than  to  the  admissibility  of  the  evidence.  Daniel 
V,  Wilkin,  7  Exch.  429,t  will  probably  be  relied  on  by  the  other  side. 
But  there  all  that  the  survey  which  it  was  sought  to  put  in  as  evi- 
dence showed  was,  not  the  position  or  nature  of  the  property,  but  the 
title  of  one  of  the  occupiers :  and  Martin,  B.,  said,  *'  If,  indeed,  the 
survey  had  been  tendered  for  the  purpose  of  showing  whether  the 
land  was  in  one  vill  or  another,  it  might  have  been  good  evidence." 
Hammond  v.  Bradstreet,  10  Exch.  S90,f  was  cited  on  moving  for  this 
role.  But  the  Court,  in  that  case,  rejected  the  map,  first,  because  it 
was  not  proved  to  come  from  proper  custody,  and,  secondly,  because 
it  was  not  made  by  or  by  order  of  any  persons  interested  in,  or  having 
any  knowledge  of  or  connection  with,  the  district.  None  of  those 
objections  exist  here. 

Welb,  Serjt.,  Couch,  and  JET.  Milb,  contr&. — The  map  was  not  ad- 
missible. The  user  of  it  was  not  such  as  to  raise  an  implied  assent  to 
everything  which  it  contains ;  but,  even  if  it  were,  the  map  certainly 
does  not  amount  to  a  declaration  that  Mellor  Lane  is  a  public  high- 
way. In  the  first  place,  there  is  nothing  whatever  in  the  map  itself 
to  show  that  Mellor  Lane  is  a  highway :  in  the  next  place,  even  if 
there  were,  there  is  no  evidence  to  show  that  the  map  had  been  ever 
used  for  the  purpose  of  determining  what  were  highways,  or  for  anv 
other  purpose  but  that  of  showing  the  copyholds ;  and,  without  such 
evidence,  the  mere  fact  of  Mellor  Lane  being  there  described  r«-f  ir 
as  a  highway  would  not  amount  to  a  declaration  on  that  point :  ^ 
it  would  be  merely  an  incidental  and  collateral  statement,  which  could 
not  be  evidence.  The  rule  as  to  this  is  laid  down  in  Phillips  and 
Arnold  On  the  Law  of  Evidence,  vol.  1,  p.  276  (10th  ed.),  where  Rudd 
V.  Wright,  cited  as  4  Y.  &  C.  Exch.  294, t(a)  is  cited.    The  only 

(a)  The  eue  appews  to  be  Rodd  «.  Wright^  Yoange,  Bxeh.  Bq.  147. 
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declaration,  if  any,  whicb  this  map  could  amount  to,  would  be  a 
declaration  as  to  the  boundaries  of  the  copyholds ;  and,  as  that  is  not 
a  declaration  relating  to  a  public  right,  nor  relevant  to  the  issue  which 
was  before  the  jury,  it  was  not  admissible  in  evidence.  That  princi- 
ple was  recognised  by  the  Court  in  Begina  v.  Inhabitants  of  Bedford- 
shire, 4  B.  &  B.  635  (E.  C.  L.  B.  vol.  82).  The  rules  as  to  the 
admissibility  of  maps  in  evidence  is  laid  down  in  Taylor  On  Evidence, 
vol.  1,  §  557,  p.  510  (8d  ed.).  Begina  v.  Milton,  1  C.  &  K.  58  (E.  C.  L. 
B.  vol.  47),  is  there  cited  as  an  authority  to  show  that  a  map,  to  be 
admissible  in  evidence  as  a  declaration,  must  be  shown  to  have  been 
made  by  some  person  having,  or  likel^  to  have,  adequate  knowledge 
of,  or  an  interest  in,  the  subject-matter  of  such  declaration.  Here 
there  is  no  evidence  showing  that  the  parties  making  or  ordering  the 
map  had  any  such  knowledge  of,  or  interest  in,  the  question  of  public 
highways,  which  is  the  point  upon  which  it  is  sought  to  make  the 
map  a  declaration.    (They  were  then  stopped.) 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  this  map  was  im- 
properly received  in  evidence.  It  was  contended,  on  behalf  of  the 
defendant,  that,  as  the  map  was  used  by  the  deceadbd  steward 
of  the  manor,  it  amounted  to  a  declaration  by  him  as  to  whether 

*1161  ^^^^^  ^^  ^^  ^^  *^^^  ^  public  highway  across  certain  lands 
^  in  the  manor,  and  that  it  was  therefore  admissible  as  a  declara- 
tion of  a  deceased  person  touching  a  public  right.  But  is  it  such  a 
declaration  ?  In  the  first  place,  the  steward  himself  did  not  make  the 
map.  It  is  true  that  he  used  it  for  more  than  thirty  years,  and,  in  so 
using  it,  may  be  considered  to  have  recognised  its  accuracy.  But  he 
cannot  be  taken  to  have  recognised  its  accuracy  for  any  other  purpose 
than  that  for  which  it  was  made  and  used;  and  that  purpose  waa 
merely  the  ascertaining  the  extent  and  boundaries  of  the  copyhold 
lands.  For  that  purpose  it  is  not  necessarv  that  the  map  should 
accurately  set  out  the  public  highways :  and  it  cannot,  therefore,  be 
presumed  that  the  deceased  steward  recognised  the  map  as  an 
authority  upon  that  point.  But,  further,  the  map  itself  aoes  not 
describe  Mellor  Lane  as  a  highway.  It  was  proved  that  several  other 
roads,  delineated  and  coloured  in  the  same  manner,  were  only  occu- 
pation ways.  It  was  admitted  that  the  map  could  not  be  admissible 
as  evidence  of  reputation  to  prove  an  occupation  way :  and,  as  it 
makes  no  distinction  between  public  and  occupation  ways,  it  is  not 
admissible  at  all. 

WiGHTMAN,  J. — ^I  am  of  the  same  opinion.  Hearsay  evidence  of 
reputation  is  admissible  to  prove  a  puolic  right,  and  a  public  right, 
only :  and  there  is  no  evidence  here  of  any  declaration,  documentary 
or  otherwise,  as  to  slixj  public  right  of  way.  It  was  contended,  in 
the  course  of  the  argument,  that  the  map  was,  at  all  events,  admissi- 
ble to -prove  the  preliminary  fact  that  there  was  a  way  of  some  kind« 
But  I  do  not  aamit  that  contention.  If  that  preliminary  fact  be 
proved  aliunde,  hearsay  evidence  is  admissible  to  prove  that  the  way 
^1171  ^^  ^  highway:  *but  the  preliminary  fact  itself  cannot  be  estab* 
^  lished  by  hearsay  evidence.  And,  further,  the  map  itself  does 
not  set  out  a  public  highway  across  the  locus  in  quo :  Mellor  Lane, 
the  road  which  the  defendant  relies  on,  is  set  out  simply  as  a  road,  with 
nothing  to  distinguiaki  it  from  other  roads,  similarly  set  ou^  and 
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proved  to  be  merely  occupation  roads.  The  map,  therefore,  was  not 
admissible. 

(Eblb,  J^  was  absent.) 

HiLiiy  J. — The  defendant  rested  the  admissibility  of  the  map  upon 
two  propositions.  The  first  was,  that  the  map  itself,  on  the  face  of  it, 
contained  a  statement  that  Mellor  Lane  was  a  public  highway.  But 
that  is  not  so ;  there  is  nothing  to  distinguish  Mellor  Lane  from  the 
other  roads  set  out  in  the  map,  which  were  merely  occupation  roads. 
The  map,  therefore,  is  not  a  declaration  as  to  whether  Mellor  Lane 
is  a  public  highway.  Secondly,  it  was  said  that  the  map  amounted  to 
a  declaration  by  the  deceased  steward  of  the  manor,  because  it  had 
been  used  by  him  for  more  than  thirty  years.  But  it  appears  that  it 
was  used  by  him  merely  for  the  purpose  of  defining  the  copyholds :  a 
purpose  to  which  the  question  whether  any  of  the  ways  were  public 
or  not  was  not  material.  The  map,  therefore,  according  to  the  estab- 
lished rules  of  evidence  as  to  declarations  of  this  kind,  does  not 
amount  to  a  declaration  as  to  the  question  at  issue,  and  was  therefore 
nottidmissible.  Bule  absolute. 


♦DANIEL  BYTH  H  ADDON  t;.  STEPHEN  HA  WES  r«..o 
AYERS,  EDMUND  ISH AM  BRIETZCKE,  JOHN  B AMP.  ^  ^^^ 
FYLDE  DANIELL,  THOMAS  CHARLES  SIMMONS,  THOMAS 
SMITH,  and  FRANCIS  FREEMAN  STATHAM.    Nov.  12. 

A  joint  sto«k  life  ineoranoe  Company,  completely  registered  nn^er  stat.  7  A  8  Viot  o.  110, 
bad  iktit(Mn  direetors.    A  differenee  having  arisen  among  the  directors  aa  to  the  management^ 
it  wai,  hf  ittdentore  between  six  directors  of  the  first  part  and  five  of  the  second,  recited  that 
the  parties  of  the  second  part  were  desiroas  of  retiring  from  the  direction,  and  would,  upon  the 
•zeention  of  the  indenture,  cease  to  be  directors ;  and  that  it  had  been  agreed  that  they  should 
give  vp  all  tbeir  interest  aa  directors,  shareholders,  or  otherwise  (with  an  exception  not  material), 
on  the  terms  after  stated ;  and  that  the  parties  of  the  first  part  would  immediately  cause  to  be 
transierrad  into  their  own  name  the  shares  held  by  the  parties  of  the  second  part»  and  no  Aresh 
shares  should  be  issued  till  these  shares  had  been  transferred  to  other  parties  applying  for  shares : 
and  the  indenture  witnessed  that,  in  consideration  of  the  premises  and  of  Uie  after-mentioned 
covenant  and  release  on  the  part  of  the  parties  of  the  first  part,  the  parties  of  the  second  part, 
**  and  each  and  every  of  them,"  did  release  "  to  and  in  favour  of  the  said  Association,"  all 
their  interests  in  the  Asaoeiation,  and  the  funds  and  the  eflTects  thereof  (except  as  before).    And 
in  consideration  of  the  premises  and  of  such  release,  the  parties  of  the  first  part  did,  for  them- 
selves, their  heirs,  executors,  and  administrators,  "  covenant,  promise,  and  agree  with  and  to 
the  parties  of  the  second  part,  their  executors,  administrators,  and  assigns,  that  they"  would 
tnm  the  shares  held  by  the  parties  of  the  second  part  to  be  transferred  into  the  names  of  the 
partaas  of  the  first  part,  and  that  the  association  should  not  issue  fresh  shares  till  these  shares 
had  been  transferred  to  other  parties  applying  for  sfaures,  and  would  cause  the  transfer  of  the 
iharss  to  be  duly  registered,  pursuant  to  the  provisions  of  the  Joint  Stock  Companies  Registra- 
tioa  Act  for  the  protection  of  retiring  shareholders,  and  should  and  would  do  and  perform  aU 
such  other  acts  as  might  be  necessary  for  giving  the  parties  of  the  second  part  the  advantages 
ainded  by  the  Joint  Stock  Companies  Regiatration  Act,  for  terminating  their  liability,  and  for 
carrying  oat  the  arrangement,  and  pay  the  parties  of  the  second  part  such  moneys  as  they 
ihoold  have  properly  expended  on  account  of  the  Association,  and  produce  proof  that  all  debts 
af  the  Association  up  to  the  Christmas  preceding  the  agreement  had  been  paid :  "and  shall  and 
vill,  at  their  own  costs  and  charges,  henceforth  and  at  all  times  hereafter,  well  aod  effectually 
■are  harmless  and  keep  indemnified  the  said  parties  hereto  of  the  seeond  part,  their  exeontor«, 
tdoHaistrators,  and  assigns,  their  estates  and  effects,  of,  from,  and  against  all  and  all  manner 
of  actions,  suits,  payments,  losses,  costs,  charges,  damages,  claims,  and  demands  whatsoever, 
vhieh  shall  or  may  be  commenced  or  prosecuted  against,  or  paid,  incurred,  borne,  sustained,  or 
Bade  by,  the  said  parties  hereto  of  the  second  part,  their  executors,  administrators,  or  assigns, 
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by  or  in  rupeol  of  th«  imid"  "  Asioeiation,  or  the  sbarei  or  polieiet  thereof,  or  by  reMon  or  ob 
accouDt  of  any  other  OAuse,  matter,  or  thing  whatever  in  any  wise  relating  to  the  premisee." 

It  was,  preriouBly  to  the  ezeention  of  the  indenture,  understood  that  the  money  to  be  paid 
by  the  retiring  directors  was  to  oome  from  the  private  fnnds  of  the  direoton  sot  retiring.  The 
Company,  before  and  at  the  time  of  the  execution,  owed  somewhat  mora  than  their  fnnds 
covered ;  and  the  shares  wera  not  saleable.  At  the  time  of  the  ezeontion,  the  ratiring  directors 
were  in  fact  paid  for  their  shares  by  money  raised  by  the  Company,  the  retiring  direeton 
taking  no  part  in  the  raising  such  money;  and  they  thereupon  transferred  their  shares  to  the 
directors  not  retiring  (the  name  of  one  only  of  these  transferrees  appearing  in  the  register,  as 
provided  for  by  the  Company's  deed  of  settlement).  The  shares  so  transferred  were  reissued 
before  any  others,  and  the  purchase-money  paid  to  the  account  of  the  Company.  The  Com- 
pany was  afterwards  wound  up ;  and  one  of  the  parties  of  the  second  part  was  made  liable  as  a 
contributory,  and  compelled  to  pay  calls,  and  to  refund  the  money  he  had  received  for  his 
shares.  He  thereupon,  in  his  single  name,  sued  the  six  parties  of  the  first  part  Jointly  ob  the 
ooveuant  to  indemnify. 

Held,  that  the  action  was  maintainable,  and  the  plaintiff  entitled  to  recover  all  he  had  been 
compelled  to  pay  and  refund.     For  that : 

First,  the  agreement  was  legal,  as  between  the  parties,  since  it  could  not  bind  any  others, 
unless  the  Company  ohose,  at  a  general  meeting,  to  adopt  it,  and  the  defendants,  who  had 
undertaken  to  do  all  necessary  for  carrying  the  undertaking  into  effeot»  were  not  entitled  to 
object  that  there  had  been  no  such  adoption. 

Secondly,  the  action  was  well  brought  by  the  plaintiff  singly ;  the  words  of  the  eovtpant 
admitting  of  its  being  construed  as  made  with  the  covenantees  severally,  and  their  interests 
being  several. 

The  declaration  alleged  that,  on  18th  March,  1854,  a  deed  was 
*1191  ®^®®^^^  ^y  ^^^  between  the  plaintiflf,  *  James  Hutt,  Joseph 

J  Ketley,  William  Munt,  and  Algernon  Sidney  Vandenbergh, 
and  the  defendants,  who  respectively  were  and  are  the  same  persons 
as  those  whose  names  are  mentioned  in  the  said  deed,  the  tenor 
whereof  was  and  is  as  follows:  that  is  to  say:  "Articles  of  agreement, 
made  and  entered  into  this  18th  day  of  March,  1854,  between  Stephen 
Hawes  Ayers,  of,*'  &c.,  "Edmund  Isham  Brietzcke,  of,"  &c.,  *' John 
Bampfylde  Daniell,  of,"  &c.,  "Thomas  Charles  Simmons,  of,"  &c., 
"Thomas  Smith,  of,"  &c.,  "and  the  Reverend  Francis  Freeman 
Statham,  of,"  &c.,  being  six  of  the  present  directors  of  The  Universal 
Provident  Life  Association,  of  the  first  part,  and  Daniel  Byth  Haddon, 
of,"  &c.,  "  James  Hutt,  of,"  &c.,  "  The  Reverend  Joseph  Ketley,  of," 
&c.,  "William  Munt,  of,"  &c.,  "and  Algernon  Sidney  Vandenbergh, 
of,"  &c.,  being  five  other  of  the  directors  of  the  said  Universal  Provi- 
dent Life  Association,  of  the  second  part.  Whereas  the  said  parties 
hereto  of  the  second  part  are  desirous  of  retiring  &om  the  direction 
of  the  said  Association,  and  will,  upon  the  execution  hereof,  cease  to 
be  such  directors ;  and  whereas  it  has  been  agreed,  by  and  between 
the  said  parties  hereto  of  the  first  and  second  parts,  that  the  said  par- 
ties hereto  of  the  second  part  sliall  give  up,  release,  and  abandon  all 
♦1201  i^^^®3^  *which  they  may  now  possess   therein,  whether  as 

■^  directors,  shareholders,  or  otherwise,  save  as  hereinafler  ex- 
cepted as  policy-holders,  upon  the  terms  and  conditions  after  stated ; 
and  whereas  it  has  been  further  agreed  that  the  said  parties  hereto  of 
the  first  part  shall  and  will  immediately  cause  all  the  shares  held  by 
the  said  parties  hereto  of  the  second  part  to  be  transferred  in  the  usual 
manner  into  the  names  of  the  several  parties  hereto  of  the  first  part, 
and  that  no  further,  fresh,  or  other  shares  shall  be  allotted  or  issued 
by  the  said  Association  to  any  other  persons  applying  for  the  sam3 
until  the  shares  now  agreed  to  be  transferred  to  the  parties  hereto  of 
the  first  part  shall  have  been  retransferred  by  them  into  the  names  of 
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other  parties  applying  for  shares  in  the  said  Association  :  Now  these 
presents  witness,  and  it  is  hereby  declared  and  agreed,  by  and  between 
the  said  parties  hereto  of  the  first  and  second  parts,  that,  in  considera- 
tion of  the  premises  and  of  the  covenant  and  release  hereinafter  con- 
tained on  the  part  of  the  said  parties  hereto  of  the  first  part,  they  the 
said  parties  hereto  of  the  second  part,  and  each  and  every  of  them, 
do  hereby  relinquish  and  release  to  and  in  favour  of  the  said  Asso- 
ciation all  their  rights  and  interests  in  the  said  Association  and  the 
funds  and  effects  thereof,  except  as  to  policies  as  hereinafter  provided 
for.     And,  in  consideration  of  the  premises  and  of  such  relinquish- 
ment and  release  by  the  said  parties  hereto  of  the  second  part,  they 
the  said  parties  hereto  of  the  first  part  do,  for  themselves,  their  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree  with  and 
to  the  said  parties  hereto  of  the  second  part,  their  executors,  adminis- 
trators, and  assigns,  that  they,  the  said  parties  hereto  of  the  first  part, 
shall  and  will,  at  or  immediately  after  the  execution  '''of  these  r^i  q-i 
presents,  cause  all  the  shares  held  by  the  said  parties  hereto  of   '• 
the  second  part  to  be  transferred  in  the  usual  manner  into  the  names 
of  the  parties  hereto  of  the  first  part;  and  that  the  said  Association 
shall  not  nor  will  issue  any  fiesh  or  other  shares  until  such  shares 
shall  have  been  retransferred  into  the  names  of  other  parties ;  and 
also  shall  and  will  cause  the  transfer  of  such  shares  to  be  duly  regis- 
tered under  the  Joint  Stock  Companies  Registration  Act,  pursuant  to 
the  provision  of  the  said  Act,  for  the  protection  of  retiring  share- 
holders; and  shall  and  will  do  and  perform  all  such  other  acts  as  may 
be  necessary,  as  well  for  the  purpose  of  giving  the  parties  hereto  of 
the  second  part  all  the  advantages  afforaed  by  the  Joint  Stock  Com- 
panies Registration  Act  for  terminating  their  liabilities,  as  for  the 
purpose  of  carrying  out  the  said  arrangement ;  and  further  shall  and 
will  pay  unto  the  said  parties  hereto  of  the  second  part,  their  execu- 
tors, administrators,  or  assigns,  a  due  and  proper  proportion  of  all  such 
sum  or  sums  of  money  as  they,  the  said  parties  hereto  of  the  second 
part,  have  paid  into  the  funds  of  the  said  Association  by  way  of  pay- 
ments on  policies  which  they  may  have  held  and  still  hold  by  way  of 
qualification  for  the  office  of  directors,  and  which  shall  be  surrendered 
by  them,  having  regard  to  the  time  that  has  elapsed  since  the  pay- 
ment of  such  sums,  and  the  amount  of  risk  that  still  remains  to  be 
borne  by  the  said  Association  in  respect  of  the  said  policies ;  and  also  . 
all  such  other  sums  of  money  as  the  said  parties  hereto  of  the  second 
part  shall  or  may  have  properly  expended  by  or  on  account,  or  for 
the  benefit,  of  the  said  Association ;  and  also  that  they  the  said  par- 
ties hereto  of  the  first  part,  their  heirs,  executors,  and  administrators, 
shall  and  will,  *upon  the  execution  of  these  presents,  produce  r*ioo 
to  the  said  parties  hereto  of  the  second  part  satisfactory  proof   ^ 
that  all  debts  of  the  said  Association,  up  to  the  25th  day  of  December, 
1853,  have  been  duly  paid  and  satisfied,  and  shall  and  will,  at  their 
own  costs  and  charges,  henceforth  and  at  all  times  hereafter,  well  and 
effectually  save  harmless,  and  keep  indemnified,  the  said  parties  here- 
to of  the  second  part,  their  executors,  administrators,  and  assigns, 
their  estates  and  efiects,  of,  from,  and  against  all  and  all  manner  of 
actions,  suits,  payments,  losses,  costs,  charges,  damages,  claims,  and 
demands  whatsoever,  which  shall  or  may  be  commenced  or  prosecuted 
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against,  or  paid,  incurred,  borne,  sustained,  or  made  by,  the  said  par- 
ties hereto  of  the  second  part,  their  executors,  administrators,  or 
assigns,  by  or  in  respect  of  the  said  Universal  Provident  Life  Asso- 
ciation, or  the  shares  or  policies  thereof,  or  by  reason  or  on  account 
of  any  other  cause,  matter,  or  thing  whatsoever  in  anywise  relating 
to  the  premises.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  any  policies  which  the  said  parties  hereto  of  the  first 
part  now  hold  in  the  said  Association  otherwise  than  by  way  of  quali- 
fication as  directors  of  the  said  Association,  and  which  are  not  to 
be  surrendered  in  pursuance  of  the  provisions  hereinbefore  contained, 
shall  continue  in  full  force  and  validity,  and  subject  to  the  conditions 
on  which  such  policies  were  granted,  anything  hereinbefore  contained 
to  the  contrary  in  anywise  notwithstanding.  And  the  said  parties 
hereto  of  the  first  and  second  parts  do  hereby  mutually  promise 
and  agree,  to  and  with  each  other,  that  they  respectively,  and 
their  respective  executors,  administrators,  and  assigns,  shall  and  will, 
upon  every  reasonable  request,  but  at  the  costs  and  charges  of  the 
"^1231   *P^^^i^  requiring  the  same,  make  and  execute  any  further  or 

-*  other  releases,  acquittances,  or  assurances  for  the  further  better 
and  more  effectually  carrying  into  effect  the  several  matters  and  things 
hereby  agreed  upon  by  and  between  the  said  parties,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  the  said  parties  respect- 
ively to  these  presents,  their  executors,  administrators,  or  assigns,  or 
their  counsel  in  the  law,  may  reasonably  devise,  advise,  and  require. 
In  witness,"  &c.  (signed  and  sealed  by  the  several  parties  of  the  first 
and  second  part).  Averment :  that  plaintiff  and  the  said  other  parties 
to  the  said  indenture  of  the  second  part,  at  the  time  of  the  making  ot 
the  said  indenture,  and  always  afterwards,  respectively  had  distinct, 
several,  and  separate  interests  in  the  subject-matter  of  the  covenant 
by  the  defendants  in  the  said  indenture  contained,  and  hereafter 
alleged  to  have  been  broken ;  that  the  defendants  have  not,  since  the 
execution  by  them  of  the  said  deed,  saved  harmless  or  kept  indemni- 
fied the  plaintiff  of,  iVom,  and  against  all  and  all  manner  of  actions, 
suits,  payments,  costs,  charges,  damages,  claims,  and  demands  whatso- 
ever, which  have  been  commenced  of  prosecuted,  or  paid,  incurred, 
borne,  sustained,  or  made,  by  the  plaintiff,  after  the  execution  of  the 
said  deed,  by  or  in  respect  of  the  said  Universal  Provident  Life  Asso- 
ciation, or  the  shares  thereof;  and  that,  by  reason  thereof,  the  plain- 
tiff had,  since  the  execution  of  the  said  deed,  and  since  the  winding- 
up  order  hereinafter  mentioned,  become  liable  to,  and  has  been  com- 
pelled to,  pay  divers  large  sums  of  money  by  way  of  calls  made  after 
the  execution  of  the  said  deed,  by  the  High  Court  of  Chancery  upon 
the  plaintiff,  under  and  according  to  The  Joint  Stock  Companies 
*1241  Winding-up  Act,  1848,(a)  and  *The  Joint  Stock  Companies 

J  Winding-up  Amendment  Act,  1849,(6)  as  contributory,  in  re- 
spect of  divers  shares  held  by  the  plaintift)  up  to  and  at  the  time  of 
the  execution  of  the  said  deed,  in  the  said  Universal  Provident  Life 
Association;  which  was,  at  the  said  time,  and  of  the  winding-up 
orders  hereinafter  mentioned,  a  joint  stock  Company  for  commercial 
purposes,  duly  constituted  and  completely  registered,  and  in  respect 
of,  and  to  which,  a  certificate  of  complete  registration  had  been  granted 

(a)  Stat  11  A  12  Viot  o.  i5.  (6)  Sut  12  A  13  Vict  o.  108. 
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and  issaed,  in  pursuance  of  the  provisions  of  an  Act  passed,  &c.  (7  k 
8  Vict,  c  110);  and  which  said  Company  was,  by  an  order  of  the 
High  Court  of  Chancery,  bearing  date  the  8d  day  of  November,  1855, 
duly  ordered  to  be  wound  up,  according  to  The  Joint  Stock  Compa- 
nies Winding-up  Act,  1848,  and  The  Joint  Stock  Companies  Wind- 
ing-up Amendment  Act,  1849.  That  plaintiff  and  the  said  other  par- 
ties to  the  said  indenture  of  the  second  part  have  performed  all  things, 
and  all  things  have  happened  and  existed,  to  entitle  the  plaintiff  to  be 
kept  harmless  and  indemnified  by  the  defendants  against  the  said  calls 
and  the  payments  thereof,  in  pursuance  of  the  said  deed.  Yet  the 
defendants  have  not  kept  him  harmless,  or  indemnified  him  against 
the  same. 

The  defendant  Thomas  Smith,  besides  five  other  pleas  leading  to 
issnes  of  fiu^t,  pleaded,  sixthly,  that  the  said  several  parties  to  the 
said  deed  of  the  second  part  are  still  living.  He  also  demurred  to 
the  declaration. 

The  plaintiff  demurred  to  Smith's  sixth  plea,  and  joined  in  de- 
murrer. 

Smith  joined  in  demurrer. 

^The  defendant  John  Bampfylde  Daniell  demurred  to  the  r«j  or 
declaration.    He  also  pleaded :  ^ 

1.  That  the  alleged  deed  was  not  his  deed. 

2.  That  the  plaintiff  has  not  been  damnified ;  nor  has  there  been 
any  such  breach  of  covenant  as  alleged. 

3.  That  the  said  parties  of  the  second  part  did  not  give  up,  release, 
or  abandon  all  interest  which  they  then  possessed  in  the  said  Associa- 
tion, whether  as  directors,  shareholders,  or  otherwise,  save  as  therein- 
after excepted  as  policy-holders,  upon  the  terms  and  conditions  in  the 
eaid  deed  stated  ;  but,  without  the  &ult  of  the  said  defendants  in  that 
behalf,  failed,  and  have  thence  hitherto  failed,  so  to  do,  although  a 
reasonable  time  for  them  so  to  do  had  elapsed  before  the  said  alleged 
breach  of  covenant :  and  the  said  parties  of  the  second  part  have, 
from  thence  hitherto,  retained,  and  still  retain,  an  interest  in  the  said 
Association  other  than  that  as  policy-holders,  and  without  the  default 
of  the  defendants  in  that  behalf,  although  the  defendants  have  done 
all  things  that  they  lawfully  might  to  cause  the  shares  held  by  the 
said  parties  of  the  second  nart  to  be  transferred,  pursuant  and  accord- 
ing to  the  said  deed ;  and  a  reasonable  time  for  such  transfer  had 
elapsed  before  the  said  breach ;  and  the  said  parties  of  the  second 
part  have  hitherto  failed  and  been  unable  to  legally  and  effectually 
transfer  the  said  shares  held  bv  them  as  aforesaid  to  the  plaintii&. 

4.  That  the  said  Universal  Provident  Life  Association  was  a  joint 
stock  Company,  duly  constituted  for  commercial  purposes,  within  the 
meaning  and  operation  of,  and  completely  registered  under,  and  in 
respect  of,  and  to  which  a  certificate  of  complete  registration  had  been 
granted  and  issued  in  pursuance  of,  the  said  first-mentioned  statute, 
before  and  at  the  time  of  the  making  of  *the  said  deed.  And  r^^nf^ 
the  said  parties  of  the  second  part,  and  defendants,  respect-  ^ 
ively,  were,  at  the  time  of  the  making  thereof,  directors  of  the  said 
Company.  And  the  said  parties  of  the  second  part  were  respectively 
shareholders  therein.  And,  at  the  time  of  making  the  said  deed,  there 
were  very  many,  to  wit  four  hundred,  other  shareholders  therein. 
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And  divers  and  very  many  liabilities  and  contracts  for  the  payment 
of  money  had  been  entered  into  by  the  said  Company,  which  (Ud  not 
and  were  not  lil^ely  to  become  debts  due  from  the  saia  Company  until 
after  the  25th  day  of  December,  a.d.  1853.  That  the  said  deed  was 
made  and  entered  into  in  furtherance  of,  and  pursuant  to,  an  unlawful 
and  covinous  agreement  between  the  said  parties  of  the  second  part 
and  the  defendants:  whereby  it  was  agreed  between  them,  without 
the  knowledge  or  consent  and  in  fraud  of  the  said  other  shareholders, 
that  the  said  parties  of  the  second  part  should  retire  from  being  such 
directors,  in  order  that  the  defendants  might  have  the  entire  control 
over  the  affairs  of  the  said  Company;  and  the  said  last-mentioned 
parties  should  convey  and  surrender  their  shares  and  interest,  save  as 
aforesaid,  to  the  said  Company ;  and  that  the  defendants  should,  out 
of  the  funds  of  the  said  Company,  forthwith  pay  to  the  said  last-men- 
tioned parties  the  sums  paid  by  them  upon  and  in  respect  of  their 
said  shares.  That  there  was  no  power  or  authority,  in  any  deed  of 
settlement  or  by-law  of  the  said  Company,  or  otherwise,  enabling  the 
defendants  or  the  said  last-mentioned  parties  so  to  do.  Of  all  which 
they  had  full  notice  before  and  at  the  time  of  the  making  of  the  said 
dee^.  And  that  the  said  parties  of  the  second  part,  in  pursuance  of  the 
*1271  ^^^^  agreement,  and  without  the  knowledge  or  consent  of  the 
J  said  other  shareholders,  *knowingly  received  from  the  defend- 
ants, out  of  the  funds  of  the  said  Company,  sums  amounting  to  200/., 
contrary  to  and  in  violation  of  their  duty.  That,  just  before  the 
making  of  the  said  deed,  it  was  illegally  ana  covinously  concerted  and 
agreed,  between  the  said  parties  of  the  second  part  and  the  defendants, 
to  discharge  the  said  parties  of  the  second  part  from  their  liability  to 
contribute  to  the  debts  and  liabilities  of  the  said  Association,  in  fraud 
of  the  said  other  shareholders  and  creditors  thereof,  and  without  their 
knowledge  or  consent ;  and  the  said  deed  was  executed  by  the  defend- 
ants and  the  said  parties  of  the  second  part  in  furtherance  of  the  said 
illegal  agreement,  and  for  the  purpose  of  carrying  out  the  same.  And 
that  the  said  several  creditors  and  other  shareholders  in  the  said  As- 
sociation had  no  knowledge  of  the  premises  and  never  consented 
thereto. 

5.  That  the  said  Association  was  such  a  joint  stock  Company,  and 
the  said  parties  of  the  second  part  and  the  defendants  were  the  direct- 
ors thereof,  and  there  were  divers,  to  wit  five  hundred,  other  share- 
holders thereof,  and  divers  creditors  for  large  sums  of  money  and 
liabilities,  as  in  the  last  plea  mentioned :  and  the  said  deed  was  made 
between  the  parties  of  the  second  part  and  the  defendants  as  such 
directors  in  fraud  and  without  the  authority  or  consent  of  the  said 
other  shareholders  and  creditors,  and  for  the  purpose  of  transferring 
from  the  said  parties  of  the  second  part  their  shares,  and  relieving 
them  from  liability  to  contribute  towards  the  payment  of  the  said 
creditors,  and  liabilities,  and  not  for  the  bonfi  fide  purpose  of  selling 
or  disposing  of  the  said  shares.  And  that  the  said  shares  of  the  said 
parties  of  the  second  part  were  transferred,  pursuant  to  and  in  accord- 
*1281  ^°^  ^^^^  ^^^  same,  and  not  otherwise;  *and  that,  the  said 
-'  Company  having  been  so  ordered  to  be  wound  up,  the  plaintiff 
was  declared  end  ordered  by  the  said  Court  of  Chancery  to  be  a  con- 
tributory of  the  first  class  in  respect  of  the  said  shares  so  formerly 
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held  by  him  as  aforesaid  as  a  shareholder  for  the  time  being  therein, 
on  the  gronnd,  as  the  fact  was,  that  the  said  deed  was  illegal  and  void 
as  a  fraad  on  the  said  other  shareholders  and  creditors  by  the  parties 
thereto  of  the  second  part  as  such  directors,  and  in  violation  of  their 
duty ;  and  the  said  transfer  of  the  said  shares,  in  pursuance  of  the 
said  deed,  was  null  and  void ;  and  that  they  still  remained  in  point 
of  law  the  holders  thereof.  That  the  said  damnification  in  the  decla- 
ration mentioned  arose  by  reason  thereof,  and  not  otherwise. 

6.  That  the  plaintiff  and  the  said  other  parties  of  the  second  part 
had  not  distinct  and  separate  interests  in  the  subject-matter  of  the  said 
covenant  as  alleged. 

The  plaintiff  took  issue  on  these  pleas,  and  joined  in  demurrer. 

The  defendants  Ayers,  Brietzcke,  and  Simmons  pleaded  jointly 
three  pleas,  leading  to  issues  of  fact,  and  also  demurred  to  the  decla- 
ration. 

The  plaintiff  joined  in  demurrer. 

The  defendant  Statham  pleaded  five  pleas  leading  to  issues  in  fact, 
and  demurred  to  the  declaration. 

The  plaintiff  joined  in  demurrer  .(a) 

The  issues  of  fact  came  on  to  be  tried,  before  Lord  Carmpbell,  C.  J., 
at  the  London  Sittings  after  Trinity  Term,  1857 ;  when  a  verdict  was 
found  for  the  plaintiff  for  850Z.  *and  interest,  subject  to  the  r^-ioo 
opinion  of  the  Court  upon  a  case,  which  was,  in  substance,   '- 
stated  as  follows. 

The  six  defendants,  and  the  plaintiff  and  the  four  other  persons 
whose  names  are  mentioned  as  parties  of  the  second  part  to  the  deed 
hereinafter  set  forth,  were,  np  to  and  in  the  month  of  March,  1854, 
eleven  of  the  directors  of  a  Joint  Stock  Insurance  and  Annuity  Com- 
pany, completely  registered  under  stat.  7  &  8  Yict.  c.  110,  and  called 
The  Universal  l^vident  Life  Association,  then  carrying  on  business 
in  London.  There  were,  at  the  same  time,  two  other  directors,  Doctor 
Purssell  and  Mr.  Charles  Rimmer. 

For  some  time  previous  and  down  to  the  time  of  the  execution  of 
the  said  deed,  and  while  the  aforesaid  thirteen  persons  were  directors, 
disputes  and  differences  existed  among  the  directors  as  to  the  direction 
ana  management  of  the  affairs  of  the  Companv.  These  disputes  and 
differences  existed  principally  between  the  defendants,  on  the  one 
hand,  and  the  plaintiff  and  the  said  four  other  persons,  parties  to  the 
said  deed,  on  the  other  hand.  They  related  to  the  principles  on  which 
the  management  of  the  Company  s  affairs  was  being  conducted,  and 
were  carried  to  such  an  extent  that  the  business  and  interests  of  the 
Company  were  greatly  impeded  and  damaged  by  them.  With  a  view 
of  putting  an  end  to  them,  certain  proposals  were  made  by  the  plain- 
tilSf  and  the  said  four  other  directors  to  the  defendants.  These  pro- 
posals are  stated  in  the  resolution  of  December  15th,  1853,  hereinafter 
set  forth.  They  were  discussed  previously  to  that  day  at  several 
meetings  other  than  Board  meetings ;  at  one  or  more  of  which  meet- 
ings all  the  parties  to  the  said  deed  were  present.  And  on  that  day 
the^  were  discussed  at  a  *meeting  of  the  Board  of  directors,  at  r«i  ©q 
which  all  the  parties  to  the  said  deed  were  present,  except  the  ^ 

(a)  It  if  not  thought  necossary  to  set  oat  any  of  tho  plesa  leading  to  issues  of  fact,  exoept 
Uioee  of  the  defendant  Daniel!,  as  theee  raise  all  the  questions  decided  upon  by  the  Court. 
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*— ^  ■  i«w^— 

defendants  Daniell  and  Smith.  The  following  is  a  copy  of  the  mintite 
of  the  proceedings  at  this  meeting,  as  entered  in  the  Gompany^s  minate- 
book  by  the  secretary. 

"  Thursday,  15th  December,  1853. 

"At  a  meeting  of  the  Board  of  directors  of  this  society,  held  at  62 
King  William  Street,  on  Thursday,  15th  December,  1858. 
"  Present:  Mr.  Munt  in  the  chair. 

**  Mr.  Ayers,  Mr.  Brietzcke,  Mr.  Haddon,  Mr.  Hutt. 

"  Reverend  Mr.  Ketley,  Mr.  Simmons,  The  Beverend  Mr.  Statham, 
and  Mr.  Vandenbergh. 

''Mr.  Munt  then  submitted  a  proposition  that  one  of  the  two 
sections  of  directors  who  held  contrary  opinions  on  the  subject  of  the 
management  should  retire  therefrom.  And,  on  behalf  of  Messrs. 
Ketley,  Haddon,  Hutt,  Vandenbergh,  Purssell,  and  himself,  offered 
to  agree  to  take  the  management  of  the  Society  and  release  Messrs. 

of  all  liabilities  connected 
therewith,  and  to  return  all  moneys  paid  in  shares  and  pro  ratfi  (for 
the  unelapsed  period)  on  all  policies,  they,  the  seceding  members,  on 
the  other  hand,  giving  their  personal  exertions  in  starting  the  Society 
under  its  reconstituted  management;  or  that  the  above-mentioned 
Messrs.  Ketley  and  others  would  retire  on  the  same  terms. 

"  Ordered :  that  the  Board  be  specially  summoned  for  Monday  next 
at  5  o^clock  for  consideration  of  the  subject ;  and  in  the  mean  time  the 
secretary  endeavour  to  obtain  the  written  opinions  thereon  of  members 
not  present  this  day. 

♦1311       **  ^^^  solicitors  to  be  instructed  to  prepare  a  draft  *memo- 
^  randum  of  agreement  in  blank  for  carrying  out  the  above 
arrangements." 

An  adjourned  meeting  of  the  Board  of  directors  took  place  on  De* 
cember  19th,  1858;  at  which  the  same  parties  were  present.  The 
following  is  a  copy  of  the  minute  of  the  proceedings  at  this  meeting. 

"  Monday,  19th  December,  1858. 

"At  an  adjourned  meeting  of  the  Board  of  directors  of  this 
Society,  held  at  52  King  William  Street,  on  Monday,  19th  De- 
cember, 1858. 

"  Present :  Mr.  Munt  in  the  chair ;  Mr.  Brietzcke,  Mr.  Ayers,  Mr. 
Haddon,  Mr.  Hutt,  Rev.  Mr.  Ketley,  Mr.  Simmons,  Bev.  Mr.  Statham, 
and  Mr.  Vandenbergh. 

"  Mr.  Ayers  stated  that,  speaking  on  behalf  of  Mr.  Brietzcke,  Mr. 
Daniell,  Mr.  Simmons,  Mr.  Smith,  The  Rev.  Mr.  Statham,  and  him- 
self, he  was  prepared  to  carry  on  the  management  of  the  Society,  and 
therefore  accepted  the  proposition  made  at  the  last  meeting. 

"  Mr.  Munt  then,  speaking  on  behalf  and  with  the  concurrence  of 
Mr.  Haddon,  Mr.  Hutt,  Rev.  Mr.  Ketley,  Dr.  Purssell,  Mr.  Vanden- 
bergh, and  himself,  also  Mr.  Rimmer  (whose  name  was  now  added), 
expressed  his  assent  to  the  arrangement,  and  his  readiness  to  carry  it 
out  so  soon  as  a  draft  agreement,  satisfactory  in  its  form  and  terms, 
should  be  laid  before  the  Board. 

''  A  gentleman  attended  from  the  office  of  Messrs.  Lawless  k  Nel- 
son, and  received  instructions  for  the  preparation  of  such  draft  agree- 
ment; copies  of  which  were  directed  to  be  sent  to  the  retiring 
members  (vi^s:  Mr.  Haddon,  Mr.  Hutt,  &c.)  on  Wednesday  next. 
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"  Besolved  :  that  the  agreement  with  Messrs.  Haddon,  Parssell,  and 
Vandenbergh  be  completed  and  executed  *concurrently  with  r«iqo 
the  execution  of  the  agreement  with  the  retiring  directors.  '- 

"  That  the  necessary  data  be  reported  to  the  Board." 

Messrs.  Lawless  &  Nelson  were  the  solicitors  of  the  Company. 

Another  Board  meeting  took  place  on  December  22d,  1853 :  and 
the  following  is  a  copy  of  the  minute  of  its  proceedings. 

"  Thursday.  22d  December,  1853. 

"At  a  meeting  of  the  Board  of  directors  of  this  Society,  held  at 
52  King  William  Street,  on  Thursday,  22d  December,  1853. 

"Present :  Mr.  Ayers  in  the  chair;  Mr.  Brietzcke,  Mr.  Hutt,  Rev. 
Mr.  Ketley,  Mr.  Munt,  Mr.  Simmons,  The  Rev.  Mr.  Statham,  and 
Mr.  Vandenbergh. 

"The  minutes  of  the  meeting  of  the  15th .December,  and  the  ad- 
journed meeting  of  19th  December,  were  read  and  confirmed."  (The 
minutes  then  stated  a  discussion  on  a  subject  not  now  material.) 

^'  Mr.  Munt,  referring  to  the  proposition  appearing  on  the  minute 
of  the  15th  instant,  stated,  on  behalf  of  himself  and  the  gentlemen 
who  were  acting  in  conjunction  with  him,  that  it  must  be  understood 
the  guarantee  spoken  of  must  be  joined  by  new  directors  taking  the 
places  of  those  now  seceding.  Mr.  Ayers,  on  behalf  of  the  gentleman 
who  proffered  the  guarantee,  stated  that  this  was  an  addition  to  the 
proposition  which  could  not  be  acceded  to." 

The  proposition  made  by  Mr.  Munt,  as  stated  in  this  minute,  that 
the  new  directors,  should  join  in  the  guarantee,  and  which  was  pro- 
posed by  him  with  the  view  of  strengthening  the  indemnity  which 
the  retiring  directors  were  to  receive  from  the  remaining  c«|qq 
•directors,  was  subsequently  withdrawn  by  him.  And  it  was  *• 
ultimately  agreed,  between  the  plaintiff  and  the  said  four  other  direct- 
ors, on  the  one  hand,  and  the  defendants,  on  the  other  hand,  that  the 
deed  which  is  hereinafter  set  forth  should  be  prepared.  And  the 
flame  was  accordingly  prepared  by  Messrs.  Lawless  &  Nelson,  by 
order  of  the  secretary  of  the  Company.  Neither  the  plaintiff  nor  any 
of  the  said  four  other  directors  have  paid,  or  have  been  called  upon 
to  pay,  the  charges  of  Messrs.  Lawless  &  Nelson  in  respect  of  this 
deed.    These  charges  were  paid  for  out  of  the  funds  of  the  Company. 

The  case  then  set  out  a  c^py  of  the  deed,  which  is  contained  in  the 
declaration,  ant^,  p.  119. 

An  arranffementy  similar  to  that  made  by  the  defendants  with  the 
plaintiff  and  the  said  four  other  directors,  was  made  between  the 
defendants  and  the  said  other  directors  Purssell  and  Rimmer:  and  a 
deed  similar  to  the  above  was  executed  between  them. 

It  was  understood,  by  the  plaintiff  and  the  said  four  other  directors, 
and  it  was  so  stated  by  them  to  all  the  defendants  at  one  or  other  of 
the  meetings  which  took  place  previously  to  the  Board  meeting  of 
December  15th,  1858,  that,  whichever  of  the  two  parties  retired  from 
tbe  Company,  the  money  to  be  paid  to  the  party  retiring  from  the 
Company  was  to  come  from  the  private  funds  of  the  party  remaining  in 
tbe  Company.  No  other  source,  from  which  such  money  was  to  come, 
was  at  any  time  suggested  by  any  of  the  parties  to  the  deed,  or  any 
other  person ;  nor  was  anything  at  any  time  said  as  to  recouping  in 
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any  way  the  party  remaining  in  the  Company  the  money  to  be  paid 
by  them  to  the  party  retiring. 

*1  H41  ^^  December  14th,  1858,  the  Comjjany  had  at  their  *banker8 
^  the  sum  of  160/. :  and  there  were  certain  sums  outstanding  which 
would  raise  that  sum  to  200/.  The  debts  of  the  Company  at  this 
time  amounted  to  about  the  sum  of  1000/.  During  the  time  of  the 
discussions,  and  when  the  deed  was  executed,  its  shares  were  not 
saleable. 

After  it  was  agreed  that  the  plaintiff  and  the  said  four  other  di- 
rectors should  retire  from  the  Company,  but  before  the  deed  was 
executed,  an  application  was  made  oy  Edward  Pugh  Bowsell,  the 
secretary  of  the  Company,  to  The  Protector  Endowment,  Loan  and 
Annuity  Company,  for  a  loan  to  the  Company  of  8001  The  last- 
mentioned  office  decline  to  grant  the  loan  to  the  Company.  And,  on 
March  6th,  1864,  they  advanced  the  sum  of  800/.  to  the  secretary,  on 
the  security  of  a  bond  executed  by  Harvey  Thompson,  the  book- 
keeper of  the  Provident  Company,  as  principal,  and  the  defendants 
Avers,  Brietzcke,  Statham,  Simmons,  the  secretary  Bowsell,  and 
William  Penny,  the  printer  of  the  Company,  as  sureties.  This  bond 
was  conditioned  for  payment  by  the  obligors  of  the  sum  of  800/.  and 
interest,  by  half-yearly  instalments ;  the  last  falling  due  on  March 
6th,  1857.  This  bonS  was  cancelled,  on  or  about  July  81st,  1857, 
having  been  discharged,  partly  by  payments  of  the  amount  of  450/. 
and  partly  by  two  fresh  bonds  given  by  the  same  parties.  The  pay- 
ments were  made  out  of  the  Company's  funds,  partly  by  the  Company's 
checks,  partly  in  cash.  The  800/.  advanced  by  the  Protector  Office 
was  paid  at  once  by  the  secretary  Bowsell  to  the  account  of  the  Com- 
pany at  their  bankers,  Messrs.  Hey  wood  k  Co.  The  plaintiff  and  the 
other  retiring  directors  took  no  part  whatever  in  negotiating,  obtain- 
ing, or  discharging  this  loan,  or  in  the  payment  of  the  800/.  to  the 
account  of  the  Company. 

*1^"1  "^Out  of  the  sum  of  800/.,  and  the  balance  standing  to 
-■  the  Company's  credit  at  their  bankers,  and  a  further  sum 
which  the  bankers  allowed  the  Company  to  overdraw,  the  debts  of 
the  Company  up  to  December  25th,  1853,  were  paid,  and  also  the 
sums  which  were  payable  under  the  arrangement  between  the  plain- 
tiff and  the  said  four  other  directors  and  tiie  defendants.  These  last- 
mentioned  sums  were  paid  to  the  retiring  directors  in  person,  at  the 
office  of  the  Company,  on  or.  about  the  date  of  the  deed,  by  Bowsell, 
the  secretary.  Tne  payments  were  made  by  checks  signed  by  three 
directors,  being  three  of  the  defendants,  and  countersigned  by  the 
secretary  of  the  Company,  and  drawn  upon  the  Company's  bankers: 
and  these  checks  were  cashed  by  the  bankers  out  of  the  Company's 
moneys.  Each  retiring  director,  on  receiving  his  check,  executed  the 
deed.  The  check  handed  to  the  plaintiff  was  a  check  for  50/L,  being 
the  amount  of  the  deposit  of  bs.  per  share  paid  by  him  upon  the  two 
hundred  shares  which  he  held.  The  other  checks  were  also  in  respect 
of  such  deposits.    The  total  amount  of  these  checks  was  202/.  3^.  \d. 

Dr.  Purssell  and  Mr.  Bimmer  also  executed  the  deed  made  between 
them  and  the  defendants,  and  received  the  Company's  checks  for  their 
deposits. 

The  retiring  directors,  immediately  after  the  execution  of  the  deed, 
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!)Qrsiiant  to  the  agreement,  executed  transfers  to  the  defendants  col- 
ectively  of  all  their  shares  in  the  Association.  Such  transfers  were 
in  dae  form,  and  were  registered  in  the  name  of  the  defendant  Avers 
alone,  according  to  the  83d  section  of  the  Company^s  deed  of  settle- 
ment, which  provides  that,  when  any  shares  should,  be  vested  in  two 
or  more  persons,  the  person  *who8e  name  should  stand  first  r^-iqa 
among  the  transferrees  or  owners  thereof  should  be  considered  '- 
and  registered  as  the  sole  owner  thereof,  and  be  the  only  person 
recognised  by  the  Company  as  a  shareholder  in  respect  thereof;  In 
each  of  the  transfers  the  consideration  is  stated  to  have  been  paid  by 
the  defendants  to  the  retiring  directors. 

From  the  time  of  the  commencement  of  the  disputes  and  differences 
between  the  directors  up  to  the  execution  of  the  deed,  there  were  a 
few  other  shareholders  in  the  Company  who  were  not  informed  of  the 
arrangement  which  led  to  the  deed,  or  of  the  deed,  or  the  payments  to 
the  retiring  directors,  and  never  consented  thereto.  The  said  arrange- 
ments and  deed  and  payments  were  never  brought  before  any  general 
or  other  meeting  of  the  Company.  There  is  no  minute  in  the  Com- 
pany's books  of  the  payments  so  made  by  checks  to  the  retiring 
directors. 

Upon  the  execution  of  the  deed,  the  retiring  directors  took  no 
further  part  in  the  management  of  the  affiiirs  of  the  Company. 

The  shares  so  transferred  by  them  to  the  defendants  were  reissued 
to  the  public  in  the  month  of  May,  1854,  before  any  other  shares 
were  issued.  The  money  paid  by  the  purchasers  of  such  shares  was 
paid  to  the  account  of  the  Company  at  their  bankers. 

At  the  time  of  such  reissuing,  there  was  a  sufficient  number  of 
shares,  which  had  never  been  issued,  to  meet  the  demand  of  the  pub- 
lic for  shares. 

After  the  execution  of  the  deed,  some  new  directors  were  app>ointed : 
and  the  business  of  the  Company  was  carried  on  until  November, 
1855 ;  when,  the  affairs  of  the  Company  being  much  embarrassed  and 
involved,  an  *order  for  winding  it  up,  under  the  Winding-up  r*i  07 
Acts,  was  obtained  upon  the  petition  of  the  defendant  Statham.  ^ 
In  July,  1856,  the  plaintiff  was,  by  order  of  the  chief  clerk  of  the 
Master  of  the  Rolls,  adjourned  by  way  of  appeal  to  the  Master  of  the 
Bolls,  and  confirmed  by  him,  and  again  confirmed  on  appeal  to  the 
Lords  Justices,  put  upon  the  list  of  contributories  in  respect  of  the 
shares  so  transferred  by  him  to  the  defendants  as  aforesaid,  on  the 
ground  that  such  transfer  was  invalid :  and  he  was,  under  the  same 
proceedings,  compelled  to  pay  a  call  of  SOtf.  per  share,  amounting  to 
300/.,  and  to  refund  the  501  which  had  been  so  paid  him  by  the  Com 
pany's  check  when  he  executed  the  deed. 

The  same  course  was  pursued  with  respect  to  the  other  retiring 
directors. 

Whereupon  the  plaintiff  brought  this  action  against  the  defendants. 

The  plaintiff  claims  in  the  action  no  other  damages  than  have 
resulted  from  his  being  put  upon  the  list  of  contributories  of  the  said 
Company,  and  being  compelled  to  make  the  said  payments. 

The  defendants  in  no  way  caused  him  to  be  put  upon  that  list,  or 
tQthorized  or  requested  liim  to  pay  the  said  moneys. 

All  the  parties  to  the  deed  of  the  second  part  are  still  living. 
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At  the  time  of  the  execution  of  the  deed,  the  retiring  directors 
were  respectively  owners  of  shares  in  the  Company,  but  did  not 
jointly  hold  any  shares,  or  have  any  joint  interest  in  the  Company, 
nor  any  other  interest  than  as  shareholders. 

It  is  agreed  that  the  pleadings  in  this  action  shall  form  part  of  this 

*1  ^Rl  special  case ;  and  the  deed  of  settlement  of  *the  Company  may 

J  be  referred  to,  if  necessary,  by  the  Court  or  any  of  the  parties. 

The  deed  of  settlement  was  dated  28d  February,  1853.  The  only 
clauses  referred  to  in  the  argument  were  the  following. 

Clause  19,  after  naming  the  first  directors,  provides  that  ''after  the 
month  of  May,  1854,  the  qualification  for  the  office  of  director  shall 
be  a  shareholder  of  four  hundred  shares  at  least  in  the  Company's 
capital,  or  two  hundred  shares  thereof  and  a  policy  of  assurance  for 
the  whole  term  of  life  for  at  least  1000/.,  or  two  shares  at  least  and  a 
policy  of  assurance  for  the  whole  term  of  life  for  2000t  at  the  least" 

'^  21.  That,  if  any  director  shall  cause  a  fortnight's  notice  in  writing 
of  his  resignation  of  office  to  be  left  with  the  secretary,  such  office 
shall,  at  the  expiration  of  the  said  time,  become  vacant;  and  that, 
immediately  on  the  removal,  resignation,  disqualification  (by  the 
ceasing  to  hold  the  aforesaid  qualification  or  some  or  one  of  them), 
death,  bankruptcy,  or  insolvency,  of  any  director,  the  office  of  such 
director  shall  be,  and  it  is  hereby  declared  to  be,  then  and  thereupon 
vacant." 

**  28.  That  five  directors  shall  constitute  a  Board,  and  shall  be  com* 
petent  to  exercise  the  several  powers  and  authorities  hereby  conferred 
on  the  directors  generally ;  and  that,  whether  there  shall  or  shall  not 
be  any  vacancy  or  vacancies  in  the  office  of  directors,  or  shall  or  shall 
not  have  been  any  irregular  or  void  appointment  or  appointments, 
election  or  elections,  to  such  office,  whereby  the  whole  number  of 
directors  shall  happen  to  be  less  than  that  provided  for  by  or  in 
accordance  with  these  presents;  but  so  always  that  there  shall  be  at 
1^1  oQi  least  ten  ^directors  of  the  Company,  and  that  five  directors  be 
J  present  at  the  Board." 

*'  66.  That  the  person  appearing  on  the  Company's  register  of  share- 
holders to  be  the  holder  of  any  share,  and  no  other  person,  shall  be 
entitled,  subject  to  the  regulations  and  in  the  manner  herein  expressed, 
to  sell  and  transfer  any  such  share  to  any  person  whomsoever  not  be- 
ing infant,  lunatic,  or  married  woman,  or  under  any  legal  disability, 
and  to  any  body  politic  or  corporate  legally  capable  of  holding  any 
such  share.  Provided,  nevertheless,  that  it  shall  not  be  obligatory 
on  the  Board  to  accept  a  transferree  who  shall  be  the  holder  of  less 
than  five  shares  in  the  capital  of  the  Company." 

"  88.  That,  whenever  any  share  be  vested  in  two  or  more  persons, 
the  person  (not  being  a  lunatic,  bankrupt  or  insolvent,  or  under  any 
other  legal  disability)  whose  name  shall  for  the  time  being  stand  first 
amonff  the  tranferrees  or  owners  shall  be  consideied  and  registered  as 
the  sole  owner  thereof,  and  shall  be  the  only  ]x.rson  recognised  by 
the  Company  as  a  shareholder  in  respect  thereof." 

The  demurrers  were,  by  order  of  the  Court,  to  come  on  for  argu- 
ment with  the  case. 

The  question  for  the  opinion  of  the  Court  is :  Whether,  under  the 
circumstances,  this  action  is  maintainable  by  the  plaintiff  against  tho 
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defendants  upon  the  covenant  of  indemnity  contained  in  the  deed  of 
18th  March,  1854 ;  and  whether,  if  this  action  be  maintainable,  the 
plaintiff  is  under  the  circumstances  entitled  to  more  than  nominal 
damages.  K  the  Court  shall  be  of  opinion  that  the  action  is  main- 
tainable, then  the  verdict  found  for  the  ^plaintiff  is  to  stand,  r^-i^A 
and  judgment  is  to  be  entered  up  for  the  plaintiff,  for  such  *- 
damages  as  the  Court  shall  direct.  But,  if  the  Court  shall  be  of 
opinion  that  this  action  is  not  maintainable,  then  the  verdict  found 
for  the  plaintiff  is  to  be  set  aside,  and  a  nonsuit  is  to  be  entered. 

The  special  case  was  now  argued. 

Manisiy,  for  the  plaintiff. — The  first  objection  made  by  the  defehd- 
ants  is  that  the  agreement  is  illegal.  There  could,  at  any  rate,  be  no 
fraud  upon  creditors ;  because,  by  sect.  66  of  the  Joint  Stock  Compa- 
nies Act,  7  &  8  Vict.  c.  110,  the  parties  transferring  their  shares  would 
not  be  free  from  the  liability  to  creditors  till  after  the  expiration  (.f 
three  years.  Nor  is  there  any  fraud  upon  the  shareholders.  Tlie 
effect  of  the  agreement  is  that  the  parties  of  the  second  part  relinquiiMi 
to  the  Company  all  their  right  in  the  shares.  But  the  agreement  could 
not  compel  the  Company  to  accept  the  shares.  The  parties  to  tlie 
agreement  are  to  do  all  in  their  power  to  give  effect  to  the  agreement : 
and  the  defendants  give  to  the  directors  who  retire  an  express  cov()- 
nant  to  save  them  harmless.  There  is  nothing  illegal  in  a  director 
parting  with  his  shares.  [Lord  Campbell,  C.  J. — Could  the  transfer 
to  the  Company  be  valid  unless  every  individual  agreed  ?]  It  could 
not,  except  under  the  authority  of  a  general  meeting :  sect.  27.  There- 
fore the  shareholders  could  not  incur  any  liability  except  by  their 
own  assent.  The  66th  section  of  the  deed  of  settlement  enables  aiy 
registered  shareholder  to  transfer  (with  exceptions  not  here  appli'sa- 
ble);  only  the  Board  is  not  bound  to  accept  a  transferree  who  shall  be 
holder  of  less  *than  five  shares.  That  makes  it  clear  that  the  r*^  41 
parties  to  the  second  part,  having  each  more  than  five  shares,  ^ 
might  sell  the  whole  of  their  shares  to  any  single  party.  [Lc»rd 
Campbell,  C.  J. — Suppose  all  the  directors  sold  their  shares.]  New 
directors  must  be  appointed.  By  sect.  21  of  the  deed  of  settlement 
any  director  may  resign  or  become  disqualified  by  not  holding  a 
sufficient  qualification  under  sect.  19.  [Lord  Campbell,  C.  J. — 
How  is  the  Company  to  go  on  in  the  mean  while?]  It  would 
be  incapacitated  irom  doing  many  acts,  as  it  would  be  at  any 
meeting  where  the  number  of  directors  present  became  less  than  the 
quorum  fixed  by  sect.  23  of  the  deed  oi  settlement.  The  money  is 
to  be  paid  out  of  the  private  funds  of  the  covenantors.  By  sect.  27 
of  Stat.  7  &  8  Vict.  c.  110,  directors  are  prohibited  from  selling  shares 
belonging  to  their  Company,  but  no  others :  Plate  Glass  Universal 
Insurance  Company  v.  Sunley,  8  E.  &  B.  47  (E.  C.  L.  R.  vol.  92). 
Supposing  that^  upon  common  law  principles,  the  agreement  were  in 
other  respects  illegal,  yet  the  contract  to  indemtiify  is  distinct,  and 
may  be  enforced :  The  Bank  of  Australasia  v.  Breillat,  6  Moore's 
P.  C.  C.  152.  And,  further,  the  declaration  alleges  that  all  neces- 
sary to  entitle  the  covenantee  to  recover  has  taken  place:  this  is 
not  traversed :  if,  therefore,  the  consent  of  a  general  meeting,  or  of 
every  proprietor,  be  essential,  it  must  be  taken  that  this  has  been 
given.     Secondly,  it  will  be  contended  that  all  the  parties  of  the 
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second  part  should  have  joined.  But  the  rule  is  that  a  covenant^ 
though  prim^  facie  joint  in  its  language,  is  nevertheless  several  where 
the  interests  of  the  covenantees  are  several,  if  the  words  are  capable 
of  such  a  construction :  Sorsbie  v.  Park,  12  M.  &  W.  146.t  Here 
*1491  *^®  indemnity  is  *claimable  by  the  covenantees  severally,  ac- 
-'  cording  as  each  is  damnified. 
ffoll,  for  the  defendant  Smith,  contr&. — ^First,  the  arrangement 
operated  to  the  prejudice  of  the  Company,  and  was  beyond  the  power 
of  the  directors  who  are  sued.  The  covenant  is  therefore  without 
consideration.  It  is  attempted  to  construe  this  as  a  contract  between 
individuals,  on  the  ground  that  the  shares  are  to  be  paid  for  out  of 
the  private  fund  of  the  covenantors.  But  the  shares  are  to  be  relin- 
quished to  the  Company;  and  they  were  in  fact  paid  for  from  the 
Company's  funds.  Sir  J.  Romilly,  M.  R.,  in  Hunt's  case,  22  Beav.  55, 
held  that  this  transaction  was  a  transfer  to  the  directors  as  repre- 
senting the  Company,  and,  on  that  ground,  held  that  the  transfer  was 
invalid,  and  that  the  transferrors  were  contributories :  and  his  view 
was  confirmed  by  the  Lords  Justices.  22  Beav.  58,  note.  [Wight- 
man,  J. — The  terms  of  the  deed  do  not  make  the  funds  of  the  Com- 
pany liable.  Lord  Campbell,  C.  J. — ^The  elSTect  of  the  decision  of 
the  Master  of  the  Rolls  is  that  the  transferror  is  not  released,  as  against 
the  shareholders,  from  his  liability ;  but  this  does  not  show  that  the 
transaction  was  illegal.]  The  terms  of  the  deed  itself  are  sufficient  to 
show  that  the  defendants  were  contracting  on  the  part  of  the  Com- 
pany. The  Company  are  to  issue  no  fresh  shares  till  the  shares  which 
are  the  subject  of  the  agreement  are  disposed  of;  the  moneys  paid  by 
the  retiring  directors  into  the  funds  of  the  Company  on  policies  held 
by  them  by  way  of  qualification  are  to  be  repaid  to  them,  as  well  as 
all  they  have  expended  on  behalf  of  the  Company  ;  and  proof  is  to 
*1431  *^®  produced  to  them  that  the  debts  of  the  Company,  up  to 
^  26th  DecemT)er,  1853,  have  been  satisfied.  [Hill,  J. — Accord- 
ing to  Plate  Glass  Universal  Insurance  Company  v,  Sunley,  8  E.  &  B. 
i7  (E.  C.  L.  R.  vol.  92),  the  transfer  might  have  been  eftected  by  the 
assent  of  a  general  meeting  of  the  Company :  the  defendants  covenant 
to  do  all  acts  necessary  for  carrying  out  the  arrangement.  Are  they 
now  to  take  advantage  of  their  own  laches  in  not  calling  the  meeting? 
Lord  Campbell,  C.  J. — It  has  been  held  that  a  covenant  to  do  by 
means  of  an  Act  of  Parliament  what  such  an  Act  only  could  make 
legal  is  not  illegal.]  Assuming  this  to  be  an  agreement  made  by  the 
defendants  on  behalf  of  the  Company,  the  effect  is  to  lessen  the  means 
of  a  Company  already  insolvent ;  and  therefore  there  is  a  fraud  on  the 
creditors,  Further,  by  sect.  27  of  stat.  7  &  8  Vict.  c.  110,  the  directors 
are  prohibited  from  purchasing  shares  on  behalf  of  the  Company.  No 
subsequent  ratification  could  make  such  an  illegal  act  valid,  any  more 
than  in  MacGregor  v.  Dover  and  Deal  Railway  Company,  18  Q.  B. 
618  (E.  C.  L.  R.  vol!  86  ,  where  it  was  held  that  a  contract  to  apply 
the  funds  of  the  Company  to  a  purpose  beyond  the  scope  of  the  cor- 
poration was  illegal  and  void,  and  could  not  be  made  good  by  the 
actual  assent  of  the  whole  body  of  shareholders.  Nor  can  such  assent 
be,  as  suggested,  inferred  from  the  averment  in  the  declaration  that 
all  things  have  been  done  to  entitle  the  plaintiff  to  recover:  the  deed 
itself  is  the  transfer,  not  made  contingent  upon  any  subsequent  aot. 
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[Erle,  J. — ^It  seems  to  come  co  no  more  tban  this :  that  the  parties 
of  the  first  part  take  the  shares,  announcing  that  they  do  so  for  the 
whole  Company,  still  leaving  it  open  to  the  *Company  to   r^-iAA 
come,  or  not  come,  into  the  terms.]     Id  In  re  St.  Marylebone  '■ 
Joint  Stock  Banking  Company,  Stanhope's  Case,  8  De  G.  &  S.  198, 
the  directors  cancelled  the  share  of  a  director  who  retired,  as  here,  in 
order  to  prevent  a  disunion :  but  ten  years  afterwards,  he  was  never- 
theless held  to  be  a  contributory,  though  there  was  a  clause  in  the 
deed  of  settlement  authorizing  the  directors  generally  to  act  in  such 
manner  as  might  appear  to  them  best  calculated  to  promote  the 
interests  of  the  Company.     [Lord  Campbell,  C.  J. — That  seems  to  be 
almost  exactly  what  the  Master  of  the  Rolls  has  decided  in  this 
case.(a)     The  outgoing  directors  do  not  get  rid  of  their  liability.]    But 
the  decision  in  fact  puts  them  in  the  position  of  being  still  sharehold- 
ers.   [Lord  Campbell,  C.  J. — Was  it  not  entirely  a  matter  for  the 
consideration  of  the  transferrors,  whether  they  would  be  content  with 
a  liability  of  the  vendees  which  might  not  extend  to  the  Company?] 
In  Ex  parte  Walker,  26  L.  J.  N.  S.  Chanc.  261,  the  directors  passed 
a  resolution  to  take  at  par  the  shares  of  a  retiring  director,  and  to 
indemnify  him :  the  Court  having  afterwards  held  that  the  retiring 
director  was  still  a  contributory,  the  Lords  Justices  decided  that  he 
was  not  entitled  to  insist  on  the  indemnity^  even  as  against  the 
directors  personally.  Where,  upon  a  composition  being  made  between 
the  plaintilST  and  bis  creditors,  a  separate  agreement  was  entered  into 
by  the  plaintiflF  and  defendant,  one  of  those  creditors,  without  the 
knowledge  of  the  other  creditors,  under  which  the  defendant  would 
receive  more  than  the  other  creditors,  and  the  defendant  covenanted 
to  indemnify  the  plaintiff,  it  was  held  that  the  defendant  was  entitled 
to  insist  upon  the  agreement  being  a  fraud  on  *the  other  cred-   v^-xat^ 
itors,  and  could  not  be  bound  by  his  covenant  to  indemnify:   ^ 
Higgins  V,  Pitt,  4  Exch.  812.t    [Hill,  J. — In  that  case  there  was  an 
actual  and  a  moral  fraud ;  a  statement  made  which  was  known  to  be 
untrue.]     It  may  be  further  contended  that  here  the  object  of  the 
covenant  was  to  indemnify  the  covenantee  against  the  consequences 
of  the  deed  taking  effect,  that  is,  against  the  consequences  of  his 
ceasing  to  be  a  shareholder,  not  against  the  consequences  of  his  con- 
tinuing to  be  a  shareholder.     [Lord  Campbell,  C.  J. — It  seems  to  me 
that  the  damage  which  was  anticipated  is  exactly  that  which  has 
occurred.]     As  to  the  other  point.    Where  a  deed  shows  by  its  terms, 
clearly  and  unambiguously,  that  a  joint  covenant  is  intended,  there 
the  circumstance  that  the  interests  are  several  does  not  make  the 
covenant  several.   That  is  the  effect  of  Foley  v,  Addenbrooke,  4  Q.  B. 
197  (E.  C.  L.  B.  vol.  46),  Sorsbie  v.  Park,  12  M.  &  W.  146,t  and  An- 
derson V.  Martindale,  1  East  497.   As  to  the  damages :  as  the  contract, . 
whatever  its  legal  effect,  was  intended  to  be  made  on  behalf  of  the 
whole  Company,  the  damages  as  against  the  present  defendants  can 
be  no  more  than  nominal. 

The  case  stood  over  to  a  later  day  in  this  Term  (November  16th), 
when 

Manisty^  in  reply,  was  desired  by  the  Court  to  confine  himself  to 
the  question  whether  the  action  could  be  maintained  by  a  single 

(a)  Hnnt'i  0«m,  22  Bmt.  65. 
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covenantee.  It  is  manifest  that  the  covenant  to  indemnify  is  a  cove- 
nant to  indemnify  every  covenantee.  But  one  covenantee  may  require 
*14.ftl  ^^  indemnity,  and  another  not.  Must  all  the  covenantees  *joiii 
J  in  an  action  in  which  the  complaint  is  that  one  among  them 
has  not  been  indemnified?  The  interest  therefore  is  several.  For 
this  the  word  "  each"  is  not  necessary :  notes  (1)  and  (c)  to  Eccleston 
v.  Clipsham,  1  Wms.  Saund.  154,  155  a.  It  is  true  that  words  may 
be  so  express  as  to  make  a  covenant  joint  only,  however  several  the 
interests.  But  that  is  not  so  here :  the  words  point  to  separate  con- 
tracts :  the  covenantors  are  to  indemnify  "  the  parties  of  the  second 
part,  their  executors,  administrators,  and  assigns,  their  estate  and 
effects."  The  covenantees  have  no  joint  executors,  administrators,  or 
assigns,  nor  estate  or  effects.  To  the  cases  already  cited  may  be  added 
Palmer  v.  Sparshott,  4  M.  &  G.  187  (E.  C.  L.  R.  vol.  43).  In  Brad- 
burne  v.  Botfield,  14  M.  &  W.  559,  563,t  Parke,  B.,  said :  *'  Perhaps 
the  Court  of  Queen's  Bench  misunderstood  what  I  said  in  Sorsbie  t». 
Park,  12  M.  &  W.  146.t  When  I  used  the  word  'joint,'  I  meant 
expressly  joint :"  and  in  Keightley  v.  Watson,  8  Exch.  716,  722t  (a 
case  not  directly  in  point  here),  he  refers  to  this,  and  adheres  to  it. 
In  all  these  cases  the  rule  is  upheld  that,  if  the  words  be  not  unam- 
biguously such  as  to  constitute  joint  covenantees,  the  question  is, 
whether  the  interest  be  joint  or  several.  One  case  only  can  be  con- 
sidered as  perhaps,  to  a  certain  extent,  impugning  this  rule :  Hopkin- 
son  V.  Lee,  6  Q.  B.  964  (E.  C.  L.  R.  vol.  51).  That  case  was  the  sub- 
ject of  observation  in  Keightley  v.  Watson,  and  must,  it  seems,  be 
supported,  if  at  all,  on  the  ground  ^that  the  interest  there  protected 
was  joint. 

Lord  Campbell,  C.  J. — The  points  of  the  special  case  have  been 
very  fully  and  ably  argued :  is  it  wished  to  offer  any  argument  on  the 
demurrer? 

*Dowde8tvellj  for  the  defendant  Daniell.— All  the  covenantees 


*147] 


ought  to  have  joined.     The  covenantees  are  members  of  a  joint 


stock  company.  [Lord  Campbell,  C.  J. — ^But  their  shares  are  sepa- 
rate.] The  shares  are  in  a  property  wherein  they  are  jointly  interest- 
ed. [Lord  Campbell,  C.  J. — The  action  is  brought  to  recover  what 
the  plaintiff  has  been  compelled  to  pay  as  a  contributory  in  respect  of 
his  separate  interest,  and  nothing  else.]  No  authority  can  be  found 
for  the  position  that  a  covenant  is  to  be  construed  as  either  joint  or 
several  according  to  the  particular  damage  claimed  in  the  action :  the 
plaintiff  therefore  must  contend  that  in  no  case  could  the  other  cov- 
enantees have  been  joined.  The  covenant  is  to  save  harmless  and 
indemnified.  This,  like  a  condition  to  indemnify,  is  broken  by  the 
accruing  of  a  liability :  Com.  Dig.  Oondition  (I),  Broughton's  Case,  5 
Rep.  24  a.  Now,  by  sect.  66  of  stat.  7  &  8  Vict.  c.  110.  all  the 
shareholders  are  liable  to  the  debts  of  the  Company,  there  being  no 
assets.  That  is  therefore  a  joint  damnification;  a  circumstance  ver^ 
important  in  considering  the  effect  of  Anderson  v,  Martindale,  1  East 
497.  [EuLE,  J. — But  does  Broughton's  Case  or  any  other  authority 
warrant  the  position  that  an  action  may  be  brought,  on  a  covenant  to 
indemnify,  on  the  ground  that  there  may  possibly  occur  a  damnifica- 
tion?] Supposing  a. judgment  hai  been  recovered  against  the  Com- 
pany, and  nulla  bona  returned  to  &  fi.  fa.,  then  execution  would  have 
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gone  aprainst  all  the  shareholders.  [Hill,  J. — How  is  that  a  joint 
liability  ?  If  the  Company  has  assets,  there  is  no  damage  to  the 
individual  shareholders:  if  it  has  not,  then  the  damage  is  to  each 
severally.]  Each  would  have  to  satisfy  a  joint  liability,  as  *share-  r*i  4^0 
holder  in  the  whole  concern.  If  two  be  joint  obligees  in  re-  ^ 
spectof  adebt  upon  a  loan  to  which  they  have  contributed  unequally, 
the  two  must  join  in  action  on  the  bond. 

Manisiy,  for  the  plaintiff,  was  not  called  on  to  argue  upon  the 
demurrer. 

Lord  Campbell,  C.  J. — The  counsel  for  the  defendants  have  done 
no  more  than  their  duty  in  contending,  as  they  were  bound  to  do,  in 
support  of  the  defence  which  they  were  instructed  to  make.     But  I 
must  say  that  this  is  an  attempt  to  defeat  the  ends  of  justice.    A  more 
fair  transaction  was  never  seen  than  that  which  this  deed  was  meant 
to  carry  out :    and  now  the  defendants  are  trying  to  throw  on  the 
plaintiff  the  liability  which  they  have  undertaken.     The  plaintiff,  act- 
ing morally,  fairly,  and  justly,  enters  into  the  undertaking;   and, 
because  the  liability  has  arisen  which  the  undertaking  contemplated, 
and  which  cannot  be  disputed,  the  defendants  join  in  every  attempt  to 
evade  it.     Still  they  must  have  justice  according  to  law:  and,  if  the 
law  is  on  their  side,  they  are  entitled  to  it.     I  am  of  opinion  that  the 
law  as  well  as  the  justice  is  against  them.     As  to  the  first  point,  they 
have  to   contend   that  they  have  committed  a  fraud  on  the  share- 
holders.    I  think  there  is  no  ground  for  the  imputation  they  thus 
make  on  themselves.     Volenti  non  fit  injuria :  the  agreement  does  not 
profess  to  be  the  agreement  of  the  Company:  one  set  of  directors 
make  the  agreement  as  individual  shareholders.     The  Company  have 
the  opportunity  of  accepting  it :  but  it  does  not  profess  to  bind  the 
Company,  who,  had  they  agreed  to  have  been  bound,  would  have  been 
bound.    But  the  *agreement  is  not  made  by  the  Company,    [-♦i^q 
bat  by  individuals.     To  show  that  it  is  illegal  it  must  be  shown   ^ 
that  it  prejudices  the  shareholders :  but  it  works  no  prejudice  to  them, 
because  they  are  not  aftected  by  it  unless  they  choose  to  take  it  up. 
The  defendants,  therefore,  have  not  shown  that  they  have  entered  into 
any  agreement  prejudicial  to  the  shareholders.    The  retiring  directors 
have  disposed  of  their  shares  as  they  had  an  undoubted  right  to  do. 
If  third  persons  had  been  prejudiced  by  the  authority  of  the  directors, 
this  would  have  constituted  an  objection  to  the  transaction :  but  that 
is  not  so  here.    When  it  is  contemplated  to  do  a  thing  by  means 
which  will  make  it  legal,  that  is  a  legal  purpose;  there  would  be 
illegality  only  in  agreeing  to  do  a  thing  by  means  which  would  not 
make  it  legal.     Therefore,  on  the  main  question,  there  has  been  here 
only  a  dealing  in  shares  as  the  parties  had  a  right  to  do.     Then,  se- 
condly, this  being  an  action  brought  by  one  shareholder  to  recover 
indemnification  in  respect  of  what  he  individually  was  bound  to  pay, 
and  did  pay,  must  the  rest  who  have  paid  nothing  at  all  join  in  the 
action?    This  would  be  contrary  to  all  good  sense;  and  there  is  no 
ground  for  it  in  law.     I  agree  with  Mr.  Maniaty  that,  where  there  are 
separate  interests  through  many  covenantees,  there  the  covenants  are 
several,  unless  the  words  unequivocally  show  the  meaning  to  be  that 
the  covenants  should  be  joint.     Here  are  no  such  words.     The  cove- 
nant is  to  keep  indemnified  the  "  parties  of  the  second  part,  their  ex- 
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ecutors,  administrators  and  assigns,  their  estates  and  effects,  o^  from 
and  against  all  and  all  manner  of  actions,  suits,  payments,  losses,  oosts, 
charges,  damages,  claims,  and  demands  whatsoever,  which  shall  or  maj 
*1  ''C^^  ^®  commenced  or  prosecuted  against,  or  paid,  *incurred,  borne, 
-I  sustained  or  made  by,  the  parties  of  the  second  part,  their  ex- 
ecutors, administrators,  or  assigns,  by  or  in  respect  of  the  said  Universal 
Provident  Life  Association,  or  the  shares  or  policies  thereof,  or  by 
reason  or  on  account  of  any  other  cause,  matter,  or  thing  whatsoever 
in  anywise  relating  to  the  premises."  Mr.  Dowdeswell  says  that  here 
is  a  joint  interest,  because  there  might  be  a  joint  liability  on  the  part 
of  the  covenantees  the  moment  a  judgment  was  obtained  against  the 
Company.  That  is  not  so:  there  would  be  only  an  individual  liability, 
not  accruing  till  there,  was  a  return  of  nulla  bona.  Although  a  liabil- 
ity is  a  damnum,  it  is  not  a  damnum  when  it  is  only  a  conditional 
liability:  and  here  the  liability  would  arise  upon  the  fulfilment  of  the 
condition  of  a  return  of  nulla  bona,  and  not  before.  I  am  therefore 
clearly  of  opinion  that  the  action  is  well  brought.  As  to  the  amount 
of  damages,  it  can  hardly  have  been  gravely  argued  that  the  plaintiff 
is  entitl^  to  recover  less  than  the  whole  loss  which  he  has  incurred. 
WiGHTMAN,  J. — I  am  of  the  same  opinion.  Two  points  are  made  on 
behalf  of  the  defendants.  The  fi  rst  is,  that  the  whole  agreement  is  illegal 
and  void,  as  being  a  fraud  on  the  shareholders :  the  second  is,  that  the 
action,  if  maintainable  at  all,  should  have  been  brought  by  all  the  cove- 
nantees jointly.  As  to  the  first  point,  I  see  no  illegality.  The  agreement 
is  personal  between  the  parties:  it  does  not  profess,  nor  is  its  object  to 
bind  the  Company.  The  Company  might,  at  a  general  meeting,  either 
take  to  or  repudiate  the  agreement.  Had  there  been  any  circumstance 
that  might  make  the  agreement  illegal,  it  was  for  the  defendants  to 
show  it.  They  have  undertaken  to  do  all  which  may  be  necessary 
*1  ^n  *^^^  carrying  out  the  arrangement.  I  see,  therefore,  no  ground 
J  for  inferring  illegality.  As  to  the  second  point,  wherever  it 
appears  that  the  interests  of  the  covenantees  are  several  and  not  joint, 
there  the  covenant  is  several,  though  prim&  facie  the  terms  may  ap- 
pear to  point  to  a  joint  covenant.  Many  cases  have  been  referred  to ; 
among  the  most  prominent  are  Sorsbie  v.  Park,  12  M.  &  W.  146,t 
and  Foley  v.  Addenbrooke,  4  Q.  B.  197  (E.  C.  L.  R.  vol.  45).  In 
the  latter,  the  rule  laid  down  is  *'that,  where  the  legal  interest 
and  cause  of  action  of  the  covenantees  are  several,  they  should 
sue  separately,  though  the  covenant  be  joint  in  terms ;  but  the  several 
interest  and  the  several  ground  of  action  must  distinctly  appear,  as  in 
the  case  of  covenants  to  pay  separate  rents  to  tenants  in  common  upon 
demises  by  them;  or  as,  in  the  instance  cited  from  Slingsby^s  Case, 
5  Rep.  18  b,  in  note  (1)  to  the  case  of  Eccleston  v.  Clifsham,  1  Wraa. 
Saund.  165  a,  where  a  man  by  indenture  demised  Blackacre  to  A., 
Whiteacre  to  B.,  and  Greenacre  to  C,  and  covenanted  with  them,  and 
each  of  them,  that  he  had  good  title,  each  might  maintain  an  action 
for  his  particular  damage  by  a  breach  of  that  covenant."  4  Q.  B. 
207,  8  (E.  C.  L.  R.  vol.  45).  What  is  the  case  here  ?  It  is  said  that 
the  terms  are  joint.  From  the  very  nature  of  the  contract  the  inter- 
ests are  several :  the  damage  of  one  is  not  the  damage  of  another,  as 
may  indeed  be  seen  in  the  case  before  the  Court  But  more :  the 
words  show  that  the  covenant  is  not  joint ;  for  the  covenant  is  with 


1  ELLIS  &  ELLIS.    Q.  6.  151 


"tbe  parties  hereto  of  the  second  part»  their  executors,  administrators, 
and  assigns.^'  Now  suppose  one  of  the  covenantees,  after  being  com- 
pelled to  make  a  payment,  had  died :  would  the  action  have  been  in 
the  names  of  the  survivors,  or  in  the  names  of  the  executors  r-^^  ^^ 
•or  administrators  of  the  deceased  party  ?  The  terms  strongly  ^ 
indicate  that,  if  one  sustains  an  injury,  it  is  his  executors  or  adminis- 
trators who  are  to  sue:  it  is  almost  an  absurdity  to  suppose  that  the 
other  covenantees,  who  are  not  his  executors  or  administrators,  are  to 
maintain  the  action.  It  seems  therefore  to  me  that  the  covenant  is 
several  and  not  joint,  and  that  the  action  should  be  several.  As  to 
the  amount  of  damages  I  need  add  nothing. 

Ebls,  J. — I  also  am  of  opinion  that  the  oefendants  are  liable.  Tliey 
say,  in  the  first  place,  that  the  contract  which  they  have  made  is  void, 
b^uae  it  is  ultra  vires.  As  far  as  my  observation  has  gone,  I  have 
found  that  this  is  a  defence  often  resorted  to  where  a  party  has  got  an 
advantage  which  he  seeks  to  keep  without  complying  with  the  terms 
upon,  which  he  has  obtained  it.  Nevertheless,  if  what  the  defendants 
contend  for  be  law,  they  are  entitled  to  avail  themselves  of  the  de- 
fence. In  my  opinion  it  is  clearly  not  law.  What  they  have  con- 
tended for  would  affect  others  incidentally  if  those  others  chose  to 
join :  in  the  mean  while  it  operates  only  on  the  contracting  parties. 
I  agree  with  my  Lord  Chief  Justice  that  a  contract  which  is  ultra 
vires  is  not  therefore  necessarily  illegal,  or  incapable  of  being  enforced 
as  to  those  parts  of  it  which  are  not  ultra  vires.  A  contract  may  be 
nltra  vires  by  being  contrary  to  a  statute,  or  by  tending  to  effect  a 
fraud  :  but,  where  the  object  is  to  produce  a  benefit  to  the  Company, 
it  is  not  enough  to  say  that,  because  some  parts  of  it  go  further  than 
the  contractors  have  power  to  go,  the  whole  is  void.  As  to  the  second 
point,  Mr.  Dowdeawelts  argument,  though  urged  with  much  ingenuity, 
Cedled  to  satisfy  me  that  the  covenant  is  joint  as  regards  the  cove- 
nantees. He  says  that  upon  '''a  judgment  against  the  Company  r^i  ro 
the  covenantees  would  be  fixed  with  a  joint  liability.  I  do  '•  *^ 
not  agree  to  that.  If  the  Company  had  goods  enough,  the  judgment- 
creditor  would  be  satisfied  out  of  them;  if  there  were  not  goods 
enough,  the  execution,  according  to  my  knowledge,  against  the  share- 
holders would  be  several,  and  would  vary  according  to  the  specific 
position  of  each  shareholder.  The  covenant,  therefore,  is  a  separate 
covenant  to  indemnify  each. 

Hill,  J. — I  also  am  of  opinion  that  both  objections. fail.  The  first 
Sa,  that  the  contract  cannot  be  enforced  because  it  is  illegal ;  and  the 
illegality  is  said  to  consist  in  its  being  ultra  vires.  Ultra  vires  as  to 
whom?  Not  as  to  the  contracting  parties:  they  contract  personally. 
Bat  it  is  said  that  the  contract  does  not  bind  the  Company,  because  a 
general  meeting  has  not  been  called  for  the  purpose  of  their  accepting 
it.  That  is  undoubtedly  true.  But  whose  fault  is  that  ?  The  de- 
fendants covenant  to  do  all  that  is  necessary.  If  a  meeting  has  not 
been  called,  it  does  not  lie  in  the  mouth  of  the  defendants  to  say, 
"  We  have  been  guilty  of  one  breach  of  covenant,  and  therefore  are 
not  answerable  for  another."  The  point  of  law  does  not  arise :  there 
is  therefore  no  pretext  for  saying  that  the  contract  is  void  for  illegal- 
ity ;  it  is  not  against  any  public  statute  nor  any  principle  of  public 
policy,  nor  against  law  in  any  other  sense.    Secondly,  it  is  said  that 
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the  action  should  be  joint.  It  is  admitted  that,  as  we  find  the  words 
executors,  administrators,  or  assigns,  the  covenant  must  be  construed 
joint  or  several  according  as  the  interests  are  joint  or  several.  Five 
parties  join  in  the  deed  as  covenantees.  Under  the  19th  clause  of 
♦1541  ^^®  ^^^^  ^^  settlement,  each  person  who  *is  a  director  must 
-'  hold  separate  shares  to  a  certain  amount,  as  a  qualification. 
Then,  the  intention  of  this  deed  is  that  the  five  should  withdraw  and 
transfer  their  shares ;  and  the  other  directors  covenant  to  indemnify 
the  parties  who  give  up  their  shares.  Surely  that  must  be  a  covenant 
to  indemnify  each  man  in  respect  of  the  liability  which  he  might  indi- 
vidually incur.  To  raise  the  liability,  there  must  be  a  proceeding 
against  a  party  who  had  retired ;  and  that  would  be  a  proceeding 
against  him  severally,  although  the  Court  allows  joint  proceedings 
against  more  than  one.  I  think  therefore  that  the  covenant  is  not 
illegal,  and  that  it  is  several.  Judgment  for  plaintifil 


The  QUEEN  v.  The  Inhabitants  of  BROADHEMPSTON.     Nov.  17. 

On  appeal  to  Sessions  against  an  order  of  remoTal,  it  became  necessary  to  prore  the  setUe- 
ment  of  W,  by  a  parochial  apprenticeship  to  P.,  entered  into  in  parish  B.  It  was  shown  that, 
in  1824,  when  W.  was  nine  years  old,  he,  with  his  father  and  the  overseers  of  B.  and  P.,  went 
before  some  county  magistrates  for  the  purpose  of  B.  being  bound  apprentice  to  P. ;  that  the 
magistrates  asked  the  father  if  he  had  any  objection,  to  which  he  answered,  No ;  that  some 
papers  were  drawn  up;  and  that  W.  commenced  serving  as  apprentice  to  P.  next  morning,  and 
served  two  or  three  years.  Search  was  made  for  a  magistrates'  order  and  an  indenture  of  ap- 
prenticeship; but  they  could  not  be  found.  In  the  parish  register  book  of  indentures  of  182<1 
WAS  an  entry  dated  of  that  year,  stating  the  date  of  indenture,  1824 ;  the  name  of  P.  as  the 
person  to  whom  the  binding  was ;  a  name  of  a  person,  taken  to  be  intended  for  W.,  as  appren- 
tice; and  the  names  and  residences  of  W/s  parents.  This,  according  to  the  entry,  was  signed 
by  three  persons  there  termed  "  overseers  parties  to  the  indenture,"  and  by  two  persons  there 
termed  "magistrates  assenting." 

The  Sessions  having  held  the  apprenticeship  proved,  and  having  affirmed  the  settlement, 
subject  to  the  opinion  of  this  Court  whether  there  was  sufficient  or  reasonable  evidence  from 
which  the  Sessions  might  infer  that  W.  was  duly  bound  a  parish  apprentice  to  P. : 

This  Court  affirmed  the  order  of  Sessions ;  inasmuch  as  the  examination  before  magistrates, 
and  the  secondary  evidence  of  an  indenture  furnished  by  the  register  and  the  actual  service, 
made  sufficient  ground  for  presuming  that  an  indenture  was  duly  executed,  that  it  recited  an 
order  of  allowance  by  the  justices,  and  that  such  order  had  in  fact  been  made,  so  as  to  consti- 
tute a  compliance  with  the  requisites  of  stat.  50  G.  3,  o.  139,  s.  1. 

On  appeal  against  an  order  of  two  justices,  removing  Sarah  Wake- 
*1551  ^^"^»  ^^f®  ^^  George  Wakeham  (now  *absent  from  her),  and 
^  her  five  children  from  the  parish  of  East  Stonehouse,  in  Devon- 
shire, to  the  parish  of  Broadhempston,  in  the  same  county,  the  Ses- 
sions confirmed  the  order,  subject  to  the  following  case. 

The  material  ground  of  removal  was,  that  the  said  George 
Wakeham'  was,  in  the  year  1825,  being  then  aged  about  ten 
years,  bound,  by  indenture,  by  the  churchwardens  and  overseers  of 
the  })oor  of  the  parish  of  Blackawton,  in  the  county  of  Devon,  an 
apprentice  to  one  Mr.  Partridge  of  Lower  Westree  in  the  said  parish 
of  Blackawton,  farmer,  to  serve  him  till  he  attained  the  age  of  twenty- 
one.  That  he  served  the  said  Mr.  Partridge,  as  such  apprentice,  under 
the  said  indenture,  about  twelve  months,  and  then  removed,  with  the 
said  Mr.  Partridge,  into  the  parish  of  Broadhempston,  where  he  con- 
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tinued  to  serve  and  live  with  the  said  Mr.  Partridge,  under  the  said 
indenture,  for  more  than  twelve  months.  The  only  material  ground 
of  appeal  was,  that  George  Wakeham  was  not  duly  bound  a  parish 
apprentice  by  indenture,  as  stated  in  the  above  ground  of  removal. 

The  following  was  all  the  evidence  on  this  point : 

Philip  Wakeham  said :  "  I  am  George  Wakeham's  father.  I  had 
some  conversation  with  him  in  1824  about  his  being  apprenticed  to 
Mr.  Partridge,  and  also  with  Mr.  Partridge  on  the  same  subject.  I 
went  to  Morley  with  him  to  be  bound  apprentice.  I  took  him  before 
the  magistrates.  The  overseers  were  there.  He  was  about  nine. 
He  is  now  forty-three.  I  know  the  gentleman  there  were  magis- 
trates. I  saw  Mr.  Partridge.  The  magistrates  asked  me  if  I  had 
any  objection  to  my  son  being  bound  apprentice  to  Mr.  Partridge. 
I  said,  No.  I  don't  know  anything  else  passed.  I  don't  know 
what  was  done.  I  went  down  stairs  and  had  a  pint  of  *ale,  and  r*-f  ^g 
do  not  know  anything  more.  I  took  my  son  up  the  next  morn-  *• 
ing  to  Mr.  Partridge.  My  son  remained  between  two  and  three  years 
with  Mr.  Partridge.  My  son  left  in  consequence  of  Mr.  Partridge's 
death.     The  overseer  took  me  and  my  son  before  the  magistrates." 

George  Wakeham,  the  pauper,  said:  "I  am  the  son  of  Philip 
Wakeham,  the  last  witness.  I  had  a  conversation  with  Partridge 
about  my  being  bound  to  him ;  and,  in  consequence,  I  had  a  conver- 
sation with  my  father,  in  1824,  about  my  being  apprenticed  to  Mr. 
Partridge.  I  remember  going  with  my  father  to  Morley,  to  be  bound 
apprentice.  There  were  some  magistrates  there.  I  recollect  seeing 
papers  drawn  up.  I  went  up  to  my  master  next  morning.  I  could 
read  and  write  a  little  at  the  time.  I  did  not  read  any  papers,  but 
saw  some." 

The  following  extract  from  the  register-book  of  indentures  of  the 
parish  of  Blackawton  was  produced,  and  forms  part  of  the  case. 


Date  of  Indenture. 

Name  of  Apprentioe.. 

Name  of  Parents. 

Their  residence. 

1824.    AorU2«. 

Oeorge  Philip. 

Oeorge  and  Elisabeth 
Wakeham. 

Blackawton. 

Kuae  of  Person  to 
whom  boand. 

Trade. 

Term. 

His  or  her  residence. 

Apprentice  Fee. 

Jo«ep1i  Partridge. 

Fanner. 

nntU  21. 

Blackawton. 

None. 

**  Overseers  parties  to 
the  indenture, 
"  m.  bubgoynk, 
'*  Bd.  Came  Gillabd, 


"  Magistrates  assenting, 
signed  by  themselves, 
"  R.  H.  Froude, 
"John  Bastard." 


'*  John  Oldrewb." 

*It  appeared  that  three  of  the  overseers,  who  were  stated  in   [-♦■igY 
the  extract  from  the  register  to  have  been  parties  to  the  inden-   ^ 
tare,  were  alive ;  but  none  of  them  were  called  by  the  respondents. 
The  respondents  proved  that  they  had  made  due  search  among  tho 
parish  records  for  the  indenture  of  apprenticeship,  and  had  there 
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foand  siniilar  indentures  of  an  earlier  and  later  date,  but  not  the  one 
in  question ;  and  they  also  proved  a  search  for  the  order. 

The  appellants  objected  that  the  evidence  adduced  by  the  respond- 
ents was  insufficient  to  enable  the  Court  of  Quarter  Sessions  to  find  that 
George  Wakeham  had  been  duly  bound  a  parish  apprentice  to  Mr. 
Partridge :  and  they  relied  on  the  following  grounds :  Ist.  That  there 
was  no  sufficient  or  reasonable  evidence  to  show  that  the  indenture  of 
apprenticeship  had  been  duly  executed;  nor  that  the  justices  had 
eitner  made  an  order  for  the  binding,  or  allowed  the  indenture ;  nor 
that  the  said  indenture  recited  any  order  of  the  justices,  according  to 
the  directions  of  the  56  O.  S,  cap.  189;  2d.  That  the  identity  of  the 
pauper  was  not  sufficiently  proved ;  inasmuch  as  the  description  in 
the  extract  from  the  register  is  *'  George  Philip  Wakeham,"  and  the 
name  of  the  father  in  the  same  extract  is  ''  George  Wakeham." 

The  Court  were  of  opinion  that  the  evidence  set  out  showed 
sufficiently  that  an  indenture  of  apprenticeship  had  existed ;  that  it 
had  been  preceded  by  an  order,  and  had  been  duly  allowed  by  two 
justices ;  and  that  all  the  requirements  of  the  56  G.  3,  cap.  189,  had 
been  duly  performed.  They  confirmed  the  order  of  removal,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  above  objections, 
which  were  raised  on  behalf  of  the  appellants. 

*1 5ftl       *^  ^^  Court  should  think  that  there  was  sufficient  or  reasona- 
-'   ble  evidence  from  which  the  justices  might  infer  that  George 
Wakeham  was  duly  bound  a  parish  apprentice  to  Mr.  Partridge,  the 
order  of  removal  is  to  stand.    If  not,  it  is  to  be  quashed. 

Karalake  (with  whom  was  H,  C.  Lope8\  in  support  of  the  order  of 
Sessions. — Stat.  56  G.  8,  c.  189,  was  the  statute,  as  to  binding  parish 
apprentices,  in  force  at  the  time  mentioned  in  the  register-book.  The 
question  is  whether  the  Sessions  were  entitled,  from  the  evidence, 
if  they  thought  fit,  to  infer  that  the  requisites  of  sect.  1  had  been 
complied  with.  The  section  requires  that  there  shall  be  an  order  of 
magistrates  before  the  indenture  is  executed ;  for  the  indenture  is  to 
recite  the  order.  Now  here  no  direct  proof  was  given  that  such  an 
order  had  been  made:  but  there  was  clearly  good  secondary 
evidence  of  the  indenture,  which  was  shown  to  have  been  searched 
for.  [Lord  Campbell,  C.  J. — Then,  if  the  magistrates  did  their  duty, 
they  must  have  made  the  inquiry  prescribed  by  the  statute,  and  must 
have  made  an  order,  and  must  have  seen  that  the  indenture  recited 
the  order.]  That  is  so;  and  the  principle  omnia  prwaumutUur  esse 
riU  acta  applies.     (He  was  then  stopped  by  the  Court.) 

Coleridge^  control. — If  any  of  the  requisites  of  sect.  1  of  stat.  56  G. 
8,  c.  139,  are  not  complied  with,  then,  by  sect.  5,  no  settlement  is 
gained.  Now  the  requisites  of  sect.  1  are  very  specific.  There  is  to 
be  ^an  inquiry  by  the  justices,  an  order  allowing  the  binding,  an 
indenture  referring  to  that  order  by  date  and  the  names  of 
the  justices,  and  a  signature  of  the  indenture  by  the  justices 
♦1591  *P^^^^  ^  ^^  execution  by  any  other  party.  The  justices  act 
*  ^  judicially  .(a)  The  maxim  omnia  prsesumuntur  esse  rili  acta  ap- 
plies only  where  it  is  shown  or  may  be  assumed  that  the  act  has  been 
aone.  But  the  question  here  is  as  to  whether  the  acts  were  done. 
[Lord  Campbell,  C.  J. — You  admit  that  there  was  evidence  for  the 
Sessions  of  an  indenture,  the  object  of  which  was  to  bind  the  child.] 

(a)  S«e  Regina  v.  Totoeu,  11  Q.  B.  80. 
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That  may  be  conoeded ;  and  the  identity  is  not  now  disputed :  but  no 
presumption  of  fact  has  ever  been  carried  so  fetr  as  to  supply  evidence 
of  a  series  of  acts  necessary  to  the  validity  of  the  indenture.  If  it 
had  been  proved  that  these  magistrates  were  previously  acting  together, 
and  had  afterwards  affixed  their  signatures,  this  might  have  been  suf- 
ficient evidence  of  the  preliminary  acts :  at  present  it  does  not  appear 
that  the  preliminary  acts  were  done  at  all,  or  that  there  was  more  than 
the  execution  of  an  indenture  by  the  magistrates  and  the  other  par- 
ties. [Hill,  J. — The  case  shows  a  preliminary  inquiry.]  In  Begina 
V.  East  Stonehouse,  10  Q.  B.  280  (E.  C.  L.  R.  vol.  59),  the  register- 
book  showed  the  same  particulars  as  here :  but  it  was  held  that  this 
was  not  enough  to  prove  that  the  justices  had  made  an  order,  under 
hand  and  seal,  that  the  indenture  referred  to  it  by  date  and  names  of 
justices,  and  that  the  justices  signed  and  sealed  the  allowance  before 
its  execution  by  the  other  parties.  That  decision  was  recognised  in 
fiegina  v.  Maocle8iield.(a)  The  rules  as  to  presumptions  to  be  made 
in  the  case  of  indentures  between  private  inaividuals  appear  to  be  in- 
applicable. [Erle,  J. — I  should  presume  similarly  in  each  case.  Do 
you  require  the  Court,  in  questions  of  parish  law,  to  be  astute,  ut  res 
magis  perecU  quam  valeatf  *WiOHTMAN,  J. — There  is  much  r«-igA 
more  evidence  in  this  case  than  there  was  in  Begina  v.  East  ^ 
Stonehouse,  10  Q.  B.  280  (E.  0.  L.  B.  vol.  59).  There  was  there  no 
secondary  evidence  of  the  apprentice  having  gone  before  the  magistrate, 
except  what  might  be  derived  from  the  magistrates  having  signed  the 
indenture.  Here  the  case  states  that  the  father  of  the  apprentice  was 
questioned  by  the  magistrates  as  to  whether  he  had  any  objection  to 
bis  son  being  bound ;  and  the  pauper  says  that  he  saw  a  paper  drawn 
up.]  The  case  should  be  looked  at  with  a  view  to  each  step.  There 
is,  as  has  just  been  shown,  evidence  of  an  inquiry  by  the  ma^trates. 
But  there  is  no  evidence  of  the  next  step,  of  an  order  having  been 
made :  that  is  a  distinct  fact.  The  next  step  was  that  there  should  be 
an  indenture  reciting  the  order:  that  is  also  a  distinct  fact.  The 
utmost  that  the  secondary  evidence  proves  is  that  the  magistrates 
assented  to  an  indenture  intended  to  bind  the  party.  The  fact  that 
the  parties  were  heard  proves  neither  that  the  indenture  was  rightly 
drawn  up,  nor  that  any  order  was  made  at  all. 

Lord  Gaufbell,  C.  J. — I  am  of  opinion  that  this  order  should  be 
confirmed.  And  I  must  say  that,  but  for  the  case  of  Begina  v.  East 
Stonehouse,  10  Q.  B.  280  (E.  0.  L.  B.  vol.  59),  I  should  have  thought 
that,  the  allowance  being  made  under  stat.  56  6.  8,  c.  159,  there  was 
evidence,  without  more,  that  the  previous  steps  which  the  statute  re- 
quired, the  examination  and  the  order,  had  taken  place.  Search  is 
made  for  the  indenture ;  it  is  not  forthcoming ;  then  secondary  evi- 
dence of  its  existence  is  given.  Mr.  Coleridge  candidly  admits  that 
we  mnst  presume  the  ^execution  of  an  indenture  intended  to  r^^..  />.. 
bind  the  party.  After  that,  we  must  act  on  the  two  rules  that  '- 
(mnta  prsesumuntur  esse  rUH  acta  and  ut  res  magis  valeat  quampereat. 
The  statute  prescribes  that  the  transaction  is  to  take  place  in  a  new 
mode:  and,  without  an  order,  it  could  not  legally  take  place,  so  as  to 
confer  a  settlement.  I  therefore  should  presume  that  the  indenture, 
of  which  we  Lave  secondary  evidence,  did  recite  the  order,  for  that 

(a)  Note  to  Begina  v.  Stainforib,  11  Q.  B.  78. 
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the  magistrates  did  their  duty  by  seeing  that  there  was  such  a  recital 
before  they  allowed  the  indenture.  And  then,  if  the  indenture  did 
recite  the  order,  I  should  presume  that  the  recital  was  not  false,  and 
that  in  fact  the  order  was  made :  if  the  indenture  itself  were  produced, 
with  the  recital,  I  should  presume  the  fact  of  the  order  as  recited.(a) 
We  should  only  be  supposing  that  those  concerned  in  carrying  the 
law  into  eflfect  had  done  their  duty.  Still,  in  a  case  where  there  is  a 
solemn  decision  of  the  Court,  I  should  hesitate  in  upsetting  it :  though, 
it  being  in  a  proceeding  where  no  appeal  lies  to  the  opinion  of  a  Su- 
perior Court,  I  would  overrule  it,  if  1  found  myself  unable  to  agree 
with  it.  But  I  am  happy  to  find  that  there  is  a  clear  distinction  be- 
tween the  present  case  and  that  of  Regina  v.  East  Stonehouse,  10  Q. 
B.  280  (E.  C.  L.  R.  vol.  59).  We  have  here  express  evidence  from 
which  we  may  infer  that  the  proper  preliminaries  took  place.  There 
is  evidence,  which  there  was  not  in  Regina  v.  East  Stonehouse,  10  Q. 
B.  280  (E.  C.  L.  R.  vol.  59),  that,  before  the  indenture  was  executed, 
both  father  and  son  were  examined  by  the  magistrates,  and  expressed 
themselves  content  that  the  binding  should  take  place.  The  proceed- 
irigs  having  thus  commenced  properly,  I  have  no  hesitation  in  infer- 
^1821  ^^^^  ^^^^  ^^^  order  *was  made,  and  as  little  hesitation  in  infer- 

^  J  ring,  from  taking  this  together  with  what  appears  on  the  regis- 
ter, that  the  indenture  was  made  duly  reciting  the  order.  Therefore, 
without  overruling  Regina  v.  East  Stonehouse,  10  Q.  B.  280  (E.  C,  L. 
R.  vol.  59),  we  may  hold  that  there  was  here  abundant  evidence  of  a 
settlement  by  apprenticeship. 

WiGHTMAN,  J. — As  to  Kcgiua  V.  East  Stonehouse,  it  is  obvious 
that  everything  depends  on  the  nature  of  the  secondary  evidence. 
Now  that  was  by  no  means  so  strong  there  as  it  is  here.  Mr.  Cb/e- 
ridge  says  that  the  rule  omnia  praesumuntur  esse  riti  acta  cannot  be  ap- 
plied here.  But  the  contrary  appears  from  the  language  of  Patte- 
son,  J.,  the  year  before  that  m  which  Regina  v.  East  Stonehouse  was 
decided,  when  he  applied  the  maxim,  in  Regina  v.  Ashburton,  8  Q.  B. 
871  (E.  C.  L.  R.  vol.  55),  to  the  assent  of  the  magistrates  to  the  inden- 
ture, saying  that  the  maxim  might  fairly  be  used  to  raise  the  presump- 
tion that  the  allowance  was  made  before  the  execution  of  tlie  inden- 
ture. That  case  bears  much  on  the  application  of  the  maxim.  Here 
much  stronger  ground  of  inference  is  afforded  than  in  Regina  v.  East 
Stonehouse,  10  Q.  B.  280  (E.  L.  C.  R.  vol.  59).  There  is  direct  evi- 
dence that  the  apprentice  and  his  father  went  before  the  magistrates 
for  the  express  purpose  of  the  apprentice  being  bound,  and  that  the 
father  said  there  was  no  objection ;  and  the  son  recollected  papers  be- 
ing drawn  up.  When  these  facts  are  taken  in  conjunction  with  the 
extract  from  the  parish  register,  the  presumption  arises  that  all  neces- 
sary was  done. 

*1631  ^^^^f  J- — ^The  question  here  is,  whether  we  can  infer  *one 
J  feet  from  another  feet.  The  weight  of  the  inference  is  for  the 
tribunal  of  the  Sessions:  here  we  have  only  the  question  of  law, 
whether  there  was  legitimate  proof.  In  order  to  constitute  such  an 
apprenticeship  as  will  give  a  settlement  there  must  be  (say)  five  facts, 
itow  we  have  here  proximate  evidence  that  the  parties  were  examined 
before  the  magistrates,  that  there  was  a  binding,  and  that  this  waa 

(a)  Sm  Regina  v.  Stainforth,  11  Q.  B.  66  (B.  C.  L.  R.  toI.  63). 
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assented  to  by  the  magistrates.  Is  it  not  sound  reasoning  to  infer 
from  this  that  there  was  an  order,  and  that  the  order  was  recited  in 
the  indenture?  There  is  also  the  service  as  an  apprentice.  Three 
of  the  five  requisites  being  shown  to  exist,  and  nothing  shown  to  nega- 
tive the  two  intermediate  requisites,  I  answer  the  question  which  the 
case  puts  decidedly  in  the  affirmative.  The  maxims,  omnia  prsesu- 
muntuT  esse  ritl  acta  and  vt  res  matjis  valeat  qvam  pereat,  are  both  appli- 
cable. The  only  difficulty  has  arisen  from  Regina  v,  Stonehouse,  10 
Q.  B.  230  (E.  C.  L.  K  vol.  69).  But  it  occurred  to  me,  and  my 
Brother  Hill  has  pointed  out  to  me,  that  there  is  this  material 
difference  between  that  case  and  the  present.  There  the  tribunal 
which  had  to  decide  on  the  facts  refused  to  draw  the  inference 
required ;  here  the  question  sent  to  this  Court  is  whether  there  was 
sufficient  and  reasonable  evidence  from  which  the  Sessions  might 
draw  the  inference.  And  it  is  material  to  observe  that  in  Begina  v, 
Macclesfield,  11  Q.  B.  78  (note)  (E.  C.  L.  R.  vol.  63),  the  Court,  Regina 
r.  East  Stonehouse  having  been  cited,  say  that,  in  the  case  then  before 
them,  "  they  must  understand  the  question  submitted  by  the  case  to 
be  whether  or  not  the  Sessions  were  bound  to  presume"  the  facts, 
"and  that  the  Court  could  not  say  they  were  bound  to  adopt  that 
rather  than  the  opposite  conclusion." 

*niLL,  J. — I  am  entirely  of  the  same  opinion.  It  is  import-  r^-ig^ 
ant  to  observe  what  facts  were  directly  proved  in  Regina  v.  *- 
East  Stonehouse,  10  Q.  B.  230  (E.  0.  L.  R.  vol.  59).  There  was  no 
direct  proof  that  the  magistrates  had  met,  that  they  had  examined  the 
parties,  that  they  had  made  the  order,  or  that  the  indenture  recited  kn 
order.  Then  the  Court  decides  thht  the  Sessions  were  not  bound  to 
infer  those  facts.  Here  there  was  express  evidence  of  a  meeting  of 
the  magistrates,  of  an  inquiry  by  them,  of  papers  being  drawn  up, 
and  of  a  service  as  apprentice.  Is  it  an  unreasonable  presumption 
from  these  facts  that  an  order  was  made,  and  that,  all  those  requisites 
having  been  performed,  a  deed  was  drawn  up  in  proper  form?  It  is 
not  unreasonable  to  presume  that  the  proper  recitals  were  put  into  the 
deed.  Then  we  find  that  in  Regina  v.  Macclesfield,  11  Q.  B.  78  (note) 
(E.  C.  L.  R.  vol.  63),  the  Court  point  out  that  the  question  was  whether 
the  Sessions  were  bound  to  infer  the  facts,  and  that  the  Court  could 
not  say  that  the  Sessions  were  bound  to  adopt  one  conclusion  rather 
than  another.  We  therefore  may  affirm  the  order  of  the  Sessions  in 
this  case  without  in  the  slightest  degree  disturbing  the  authority  of 
Regina  v.  East  Stonehouse.  Order  of  Sessions  affirmed. 


*WRAY,  Appellant,  v.  REYNOLDS,  Respondent.  Nov.  17.    [*165 

JMiicet  coDTioied  W.,  under  itat  6  A  6  W.  4,  o.  63,  for  po8i68fing  false  weights  and  an 
BDJQit  weighing  machine.  On  a  case  stated,  under  stai.  20  A  21  VioL  c.  43,  it  appeared  that 
V.  was  reeeirer  of  the  Metropolitan  Police,  and  that  a  station-honse,  and  all  the  chattels  there, 
vsre  rested  in  him  nnder  stat  10  G.  4,  o.  44,  s.  16;  that,  in  the  station-honse,  were  weights 
vhieh  wers  light,  and  a  weighing  machine  which,  from  an  injury,  gare  light  weight;  that  these 
vtre  Bsed  in  weighing  coals  which  were  allowed  to  the  constables. 

CoDTietion  quashed :  the  weights,  Ac,  not  being  used,  within  the  meaning  of  sect  21  of  stat 
i  A  6  W.  4,  c.  63,  and  the  station-honse  not  being  a  store,  Ac,  where  goods  were  exposed  or 
kspt  for  sale,  nor  weighed  for  oonreyance  or  carriage,  and  therefore  seet  28  being  inapplicable. 
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This  was  an  appeal,  under  stat.  20  &  21  Yict.  c.  43,  against  an  order 
of  justices.     The  justices  stated  the  case  as  follows. 

Middlesex,  )  *'Be  it  remembered  that,  on"  16th  August  1858,  "at 

to  wit.  )  the  Court  House  in  Osborn  Street,  in  the  parish  of 
Saint  Mary  Whitechapel,  in  the  county  of  Middlesex,  John  Wray, 
Esquire,  receiver  for  the  Metropolitan  Police  District,  having  been 
duly  summoned  on  the  9th  day  of  August  aforesaid,  appeared,  by  his 
attorney,  before  us,  Thomas  Henry  Bluck  and  Simon  Knight,  Esquires, 
two  of  her  Majesty's  justices  of  the  peace  for  the  said  county,  to 
answer  an  information  laid  against  hUn  by  Thomas  Reynolds,  an 
inspector  of  weights  and  measures:  For  tnat,  on  the  6th  day  of  August, 
in  the  year  aforesaid,  at  the  ham]et  of  Mile  End  Old  Town,  in  the  said 
county,  the  said  Thomas  Reynolds,  as  such  inspector  as  aforesaid,  did, 
by  virtue  of  an  authority  in  writing  under  the  hand  of  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county,  enter  a 
certain  store  or  place  of  the  said  John  Wray,  situate  within  the  district 
of  the  said  inspector,  wherein  goods  were  kept  for  sale  and  were 
weighed  for  conveyance :  and  the  said  inspector  did  then  and  there 
examine  all  weights  and  weighing  machines  found  therein,  and  did 
compare  and  try  the  same  with  the  copies  of  the  imperial  standard 
*1661  ^^^^S^^  verified  and  stamped  at  the  Exchequer,  and  provided 

^  for  the  comparison  of  all  weights  and  weighing  machines  with- 
in the  district  of  tne  said  inspector,  as  directed  by  the  statute  in  that 
behalf  made:  and  that,  upon  the  said  examination,  three  weights 
were  found  light  and  otherwise  unjust,  being  prohibited  weights,  and 
were  seized  by  the  said  inspector  in  pursuance  of  the  said  statute. 
And  that  the  said  John  Wray  then  and  there  had  the  said  weights  in  his 
possession,  and  also  then  and  there  had  in  his  possession  a  weighing 
machine  which,  on  examination  by  the  said  inspectors,  so  being 
authorized  as  aforesaid,  was  found  incorrect,  contrary  to  the  said  statute. 
And  whereas  it  appeared  before  us,  upon  examination  into  the  facts 
stated  in  the  said  information,  on  the  oath  of  William  Turner,  that  he 
went  with  the  inspector  of  weights  and  measures  to  the  Stepney  Police 
Station,  and  there  they  examined  a  weighing  machine  which  was 
found  eight  pounds  and  a  half  incorrect,  occasioned  by  a  pi^ce  having 
been  broken  off;  and  that  one  weight,  purporting  to  be  a  forty-pound 
weight,  was  found  four  ounces  short  of  that  weight ;  and  that  two  other 
weights,  each  purporting  to  be  twenty -pound  weights,  were  found  each 
two  ounces  short  of  that  weight :  and  that  the  incorrectness  in  the 
weighing  machine  was  such  as  to  diminish  the  quantity  of  any  article 
weighed  by  it,  to  the  person  receiving  the  same,  below  that  which  such 
party  had  a  right  and  justly  expected  to  receive :  and  that  the  weights 
and  weighing  machine  were  in  charge  of  the  police  constable  at  the 
station,  and  that  they  were  then  used  for  the  purpose  of  weighing 
out  and  delivering  coals  to  the  police  constables.  And  whereas  the 
attorney  for  the  said  John  Wray  objected  to  the  proceedings  of  the 
*1671   ^^^P^^^  ^^  weights  and  measures,  and  stated,  as  the  prin> 

^  cipal  grounds  of  his  objection,  that  the  Police  Station  is  not  a 
place  where  goods  are  kept  for  sale  or  weighed  for  conveyance ;  and 
that  the  coals  were  not  paid  for  by  the  persons  to  whom  they  were 
delivered,  but  were  delivered  out  in  quantities  of  forty  pounds  and 
twenty  pounds,  as  they  might   have   been  in  a  gentleman's  house. 


1  ELLIS  k  ELLIS.     Q.  B.  167 

Whereupon  we,  the  said  justices,  having  fully  considered  the  circum- 
stances of  the  case,   did  convict  the  said  John  Wray  of  the  said 
offence,  and  adjudged  him  to  forfeit  and  pay  the  sum  of  5«.    And  we 
did  adjudge  the  said  unjust  weights  to  be  forfeited.     And  whereas  the 
said  John  Wray,"  &c. ;  application  "  to  state  and  sign  a  case  setting 
forth  the  facts,  and  the  grounds  of  such  determination,  for  the  opinion 
thereon  of  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster. 
And  we  the  said  justices  do  now  certify  that  the  place  wherein  the 
said  unjust  weights  and  incorrect  weighing  machine  were  found  was  a 
store  or  place  of  the  said  John  Wray :  that  the  property  thereof,  and 
of  the  weights  and  weighing  machine,  was  vested  in  him: (a)  that  the 
police  constables,  who  had  the  charge  of  the  said  weights  and  weigh- 
ing machine,  were  acting  as  his  servants,  and,  as  such,  had  possession 
of  the  said  weights  and  weighing  machine  for  the  purpose  of  deliver- 
ing out  portions  of  coals  kept  at  the  said  police  station.     We  thought 
that  the  statute  6  and  6  William  4th,  c.  63,  intends  to  make  people 
careful  in  the  deliveiy  of  proper  quantities,  as  much  as  to  punish 
those  who  fraudulently  aeliver  short  quantities.  And  we  did  not  feel  that 
we  could  exonerate  the  said  John  Wray  from  his  responsibilitjr.   p*^  />« 
*We  then  considered  the  objection  urged  on  behalf  of  the  said    ^ 
John  Wray,  that  the  coals  were  not  kept  for  sale :  and,  although  it 
was  alleged  that  they  were  not  paid  for  by  the  police  constables  to 
whom  they  had  been  delivered,  yet,  it  being  the  practice  to  deliver 
out  weekly  a  certain  quantity  of  coals  to  the  whole  or  a  certain  por- 
tion of  the  constables,  we  considered  such  an  allowance  to  be  received 
by  them  as  part  of  their  wages,  and  might  properly  be  deemed  a  sale 
of  such  coals.    We  the  said  justices,  therefore,  concluded  that  the 
coals  were  sufficiently  kept  for  sale  to  bring  the  case  within  the  "Act 
of  Parliament  on  that  ground.     But  we  also  thought  that  all  the  coals, 
so  taken  out  of  the  Station- House,  were  therein  weighed  for  convey- 
ance.    We  could  not  refrain  from  marking  our  disapprobation  of  the 
sort  of  weights  which  had  been  used,  and  of  the  carelessness  and  inat- 
tention with  which  the  weighing  machine  had  been  kept.    It  appeared 
to  us  that  the  third  section  of  the  before-mentioned  Act  prohibits  the 
use  of  weights  of  forty  pounds  or  twenty  pounds.    And  we  could  see 
no  reason  why  an  officer  who  uses,  in  a  Station-House,  for  weighing 
coals,  a  weight  other  than  such  as  is  authorized  by  the  Act  '  or  some 
aliquot  part  thereof  should  be  free  from  the  penalty  imposed  by  the 
21st  section.     We  cannot  conclude  our  statement  without  adding  that 
the  incorrectness  of  the  weighing  machine  would  have  made  a  differ- 
ence of  eight  pounds  and  a  half  to  every  man  receiving  either  twenty 
pounds  or  forty  pounds  of  coals.     He  would   have   obtained  only 
eleven  pounds  ana  a  half  for  the  first  quantity,  and  thirty-one  pounds 
and  a  half  for  the  second.    And,  whatever  may  have  been  the  regula- 
tion upon  which  such  supplies  were  delivered,  the  operation  of  the 
inaccuracy  must  have  been  unjust.    •We  were  not  desirous  r^-i^A 
of  imposing  a  heavy  fine  upon  the  receiver,  but  thought  it  our  '• 
duty  to  decide  according  to  our  view  of  the  facts ;  and  now  submit 
them  to  the  Court  of  Queen's  Bench." 

F.  P.  Jfaude^  for  the  respondent. — The  facts,  which  on  this  state- 
ment must  be  assumed  as  true,  bring  the  case  within  sect.  21  and  28 

(a)  See  Stat.  10  G.  4,  o.  U,  a,  16. 
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of  Stat.  5  &  6  W.  4,  c.  63.  Sect.  21,  after  providing  for  the  stamping 
of  weights  and  measures,  enacts  that  "  every  person  who  shall  use  any 
weight  or  measure  other  than  those  authorized  by  this  Act,  or  some 
aliquot  part  thereof  as  hereinbefore  described,  or  which  has  not  been 
so  stamped  as  aforesaid"  (with  an  exception  not  now  applicable),  "or 
which  shall  be  found  light  or  otherwise  unjust,  shall,  on  conviction, 
forfeit  a  sum  not  exceeding  5Z."  Sect.  28  enacts  that  it  shall  be  law- 
ful for  the  inspector  *'  at  all  seasonable  times  to  enter  any  shop,  store, 
warehouse,  stall,  yard,  or  place  whatsoever  within  his  jurisdiction, 
wherein  goods  shall  be  exposed  or  kept  for  sale,  or  shall  be  weighed 
for  conveyance  or  carriage,  and  there  to  examine  all  weights,  measures, 
steelyards,  or  other  weighing  machines,  and  to  compare  and  try  the 
same  with  the  copies  of  the  imperial  standard  weights  and  measures 
required  or  authorized  to  be  provided  under  this  Act;  and  if  upon 
such  examination  it  shall  appear  that  the  said  weights  or  measures  are 
light  or  otherwise  unjust,  the  same  shall  be  liable  to  be  seized  and 
forfeited ;  and  the  person  or  persons  in  whose  possession  the  same 
shall  be  found  shall,  on  conviction,  forfeit  a  sum  not  exceeding  6/.; 
and  any  person  who  shall  have  in  his  or  her  possession  a  steelyard  or 
other  weighing  machine  which  shall  on  such  examination  be  found 
*1701  ^^^^r''®^*  ^^  otherwise  *unjust"  shall  be  liable  to  a  like  penalty. 
-I  The  appellant,  under  stat.  10  G.  4,  c.  44,  s.  16,  has  vested  in 
him  the  station-house  and  all  chattels  purchased  for  the  purposes  of 
the  Act :  and  the  police  constables  having  charge  of  the  coals  act  as 
his  servants.  He  therefore  uses  the  weights,  within  the  meaning 
of  sect.  21.  Further,  the  Station-House  is  a  "store"  or  "place" 
wherein  the  coals  are  "  exposed  or  kept  for  sale :"  for  it  must  be  in- 
ferred that  the  constables  to  whom  they  are  distributed  receive  them 
as  remuneration  instead  of  money,  which  is  in  the  nature  of  a  sale. 
Sect.  28  therefore  applies.  And,  further,  the  same  section  is  satisfied 
by  the  fact  that  the  coals  are  in  the  Station-House,  weighed  for  con- 
veyance or  carriage :  the  constables  take  them  away  when  they  have 
been  weighed  for  that  purpose.  The  object  of  the  Legislature  was 
to  prohibit  the  existence  of  such  weights,  as  contrary  to  public  policy. 
[Lord  Campbell,  C.  J. — May  not  I  try  experiments  in  my  own  house 
by  French  measures  ?] 

T,  F,  Ellis,  contri,  was  not  called  upon. 

Lord  Campbell,  C.  J.-^There  is  not  enough  to  bring  the  case  within 
sect.  21  or  sect.  28.  The  large  construction  which  Mr.  Maude  seeks 
to  put  on  sect.  21  would  be  very  oppressive.  The  enactment  must 
be  directed  either  to  buying  or  selling.  Therefore  the  conviction  is  bad 
unless  the  facts  bring  the  case  within  sect.  28.  But,  on  the  facta  found, 
it  cannot  be  said  that  these  coals  are  exposed  or  kept  for  sale,  nor 
weighed  for  conveyance  or  carriage.  They  are  not  kept  for  sale,  be- 
♦1711  ^^^^®  ^^y  *^®  given  to  the  constables.  Nor  are  they  *weighed 
^  for  conveyance  or  carriage :  the  constables  do  not  convey  or 
carry  except  for  themselves. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  It  is  clear  that  the  jus- 
tices meant  to  convict  under  sect.  28.  They  profess  to  consider  the 
objection  that  the  coals  were  not  kept  for  sale ;  and  they  state  that 
they  considered  the  allowance  was  received  by  the  constables  as  part 
of  their  wages,  and  might  properly  be  deemea  a  sale  of  such  coals  ; 
and  that  they,  the  justices,  "therefore,  concluded  that  the  coals  were 
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safficiently  kept  for  sale."  Also  that  they  "thought  that  all  the  coals 
so  taken  out  of  the  Station-House,  were  therein  weighed  for  convey- 
ance/' That  is  the  ratio  decidendi :  but  the  case  is  clearly  not  in  the 
meaning  of  the  Act  of  Parliament.  The  coals  are  not  in  a  place  where 
they  are  exposed  or  kept  for  sale ;  nor  are  they  weighed  for  convey- 
ance or  carriage. 

Erle,  J. — I  feel  bound  to  concur.  At  the  same  time  I  may  say 
that,  if  the  object  of  the  use  of  the  &lse  weights  was  to  deliver  out  a 
less  quantity  than  that  which  it  was  professed  to  deliver,  the  evil  pur- 
pose is  much  like  that  of  passing  a  baa  sixpence.(a)  But  I  cannot  find 
that  Mr.  Wray  is  shown  to  be  a  seller.  If  he  were  legally  bound  to 
deliver  coal  of  a  given  value,  it  might  perhaps  be  construed  as  a  sale. 
But  how  has  he  sold  anything  here  ?  •  He  has  no  more  to  do  with  the 
matter  than  the  learned  counsel,  or  than  the  landlord  who  might  let 
the  house  in  which  the  machines  are  put.  If  he  were  under  contract' 
to  deliver  out  a  certain  quantity,  and  falsely  delivered  less,  he  would 
be  liable  *for  breach  of  contract,  not  to  the  constables,  but  to  r*-i  70 
the  authorities  with  whom  he  contracted.  '- 

Hill,  J. — I  entirely  agree.  It  might  turn  out  that  the  constables 
got  a  less  quantity  of  coals  than  it  was  intended  to  allow  them.  But 
there  is  nothing  whatever  to  show  that  Mr.  Wray  is  guilty  of  an  of- 
fence against  the  statute.  The  coals  are  not  kept  for  sale.  There  may 
be  a  little  ambiguity  as  to  the  words  *'  conveyance  or  carriage.'*  But 
I  am  clearly  of  opinion  that  the  statute  did  not  by  those  words  mean 
a  carriage  or  conveyance  by  the  purchaser  from  the  place  where  he 
has  purchased.  Conviction  quashed. 

(a)  It  WM  explained,  at  the  Ker,  that  in  faet  allowanee  waa  made,  in  delirering  the  coals,  for 
the  lighlnetf  of  the  weighti  and  machine,  which  had  been  injured  hj  wear  and  tear. 


NICHOLSON  and  another,  Assignees  of  WILLIAM  PAVITT,  DAK- 
lEL  PAVITT,  and  GEORGE  PAVITT,  Bankrupts,  v.  BOWEBL 
Nov.  18. 

p.  parehaeed  of  defendant,  hj  lample,  come  wheat,  to  be  delirered  in  London :  ihoee»trart 
not  being  in  writing.  Defendant  aent  the  wheat,  by  railwav,  to  the  London  station  of  the 
railvaj  Company,  eonaigned  to  P.,  and  informed  him  of  aireh  consignment  The  Gompnny 
warshooaed  the  wheat,  gare  notice  to  P.,  and  entered  the  wheat  in  their  books  aa  **  from" 
deftadaot  "to  P."  The  naual  conrae  of  bnaineaa  of  the  Company,  in  warehousing  com,  is  to 
heap  it  for  fourteen  days  free  of  charge,  after  which  time  it  ia  removed  by  the  cenaigoee  or 
daliTered  to  him  by  the  Company  at  hia  expenae.  It  ia  alao  the  euatom  for  the  coaaigDee, 
befors  finally  accepting  the  com,  to  take  a  bulk  aample  and  compare  it  with  the  purchase 
saaple.  The  day  after  the  arriral  of  the  wheat,  P.  sent  for  a  bulk  sample :  he  examined  it  the 
Mxt  day,  and  aaid  "do  not  work  it"  (L  e.  do  not  bring  it  home)  " at  preaent"  Aflerwarda,  on 
tbs  same  day.  P.,  being  in  dilBcultiea,  aent  to  hia  creditora  to  call  a  meeting  of  them  for  the 
a«xt  day  but  one.  Defendant  and  other  creditora  attended  on  that  day.  Defendant  naked  for 
aa  order  for  the  wheat,  which  P.  would  haTC  giren,  but  for  the  other  creditora,  who  interfered. 
Defeadaat  then  went  to  the  railway  atation,  stopped  the  wheat,  and  directed  the  Company  to 
hold  it  to  hia  order. 

Oa  aa  iaane  to  try  whether  the  wheal  waa  the  property  of  P.'a  aaaigneea  or  of  defendant : 

Held,  thai,  aaauming  the  transitua  to  hare  been  at  an  end  on  the  arrlTal  of  the  wheat  at  the 
CoaipiBy'a  warehouae,  there  waa  no  a<)ceptanoe  of  the  wheat  by  P.  within  sect.  17  of  the  Statute 
of  Vraads,  39  C.  2,  c  3,  and  that  therefore  the  property  nerer  Tested  in  P. 

SmUff  per  Lord  Campbell,  C.  J.,  that  the  transitua  waa  at  aa  end. 
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172  NICHOLSON  o.  BOWER.    M.  T.  1868. 

Feigned  issue,  to  try  whether  "  certain  wheat,  which  wa8>  on  the 

♦1731  ^^^^  ^*y  ^^  ^^Jf  1857,  lying  in  the  *warehon8e  of  the  Eastern 
-'  Counties  Railway  Company,  at  Brick  Lane  Station,  and  the 
delivery  of  which  to  the  said  bankrupts,  or  their  said  assignees,  was 
afterwards  stopped  by  the  defendant,  was,  at  the  time  of  such  stop- 
page, the  property  of  the  said  bankrupts  or  their  said  assignees  as 
against  the  defendant.*' 

On  the  trial,  before  Erie,  J.,  at  the  London  Sittings  after  last  Trinity 
Term,  it  appeared  that,  on  4th  May,  1858,  the  defendant,  who  was  a 
corn  merchant  at  Peterborough,  sold,  at  London,  to  Pavitt  k  Co^  who 
were  millers  carrying  on  business  in  London,  141  quarters  of  wheat, 
to  be  delivered  in  London.  The  defendant  sent  up  the  wheat  from 
Peterborough,  in  two  parcels,  on  the  7th  and  8th  of  May,  by  The 
Eastern  Counties  Railway  to  their  station  at  Brick  Lane,  consigned  to 
Pavitt  k  Co.,  and  wrote  to  them  giving  them  notice  of  its  having  beea 
so  sent,  and  requesting  their  ^4mmediate  instructions  for  removal." 
The  wheat  was  warehoused  by  the  Company,  and  entered  by  them  in 
their  books  as  follows :  "  8th  May.  Peterborougli.  from  S.  Bower,  for 
Messrs.  Pavitt  k  Co.,  Brick  Lane  Station,  carriage  paid."  The  usual 
course  of  business  of  the  Company  in  warehousing  grain  is  to  keep 
it,  if  re<|uired,  for  fourteen  days,  free  of  charge;  at  the  end  of  which 
time  it  is  to  be  taken  away  by  the  consignee,  or  delivered  by  the 
Company  to  him  at  his  expense.  It  is  also  usual  in  the  com  trade, 
when  corn  is  warehoused  lor  the  consignee,  before  finally  accepting 
it,  to  take  a  sample  from  the  bulk  as  delivered  at  the  warehouse,  and 
compare  it  with  the  sample  by  which  it  was  purchased.  On  Friday, 
the  8th  May,  Pavitt  k  Co.  sent  their  carman  to  the  station  for  a  bulk 
sample  of  the  wheat,  which  he  brought  back.    On  the  morning  of  Sat- 

*1741  ^^*y»  ^^®  ^^  ^^Jj  Greorge  Pavitt,  *one  of  the  partners,  ex- 
J  amined  it,  and  said,  **  Do  not  work  it  at  present ;"  '*  to  work'' 
being  explained  at  the  trial  to  mean,  to  cart  it  home.  On  the  same 
day  Pavitt  k  Co.,  being  in  embarrassed  circumstances,  decided  upon 
calling  a  meeting  of  their  creditors  on  Monday,  May  11th,  and  gave 
immeaiate  notice  to  the  creditors.  The  defendant,  in  consequence, 
came  to  Pavitt  k  Co.  on  that  day,  and  asked  them  for  an  order  for 
the  wheat,  which  they  were  about  to  give,  when  some  of  the  other 
creditors  present  interfered.  The  defendant  afterwards  sent  to  the 
railway  station  and  stopped  the  wheat,  directing  the  Company  to  hold 
it  to  his  order,  which  they  accordingly  did.  The  defendant's  witnesses 
stated,  which  George  Pavitt  denied,  that  George  Pavitt  had  told  the 
defendant,  on  the  Monday,  11th  May,  that  he  had  refused  the  wheat, 
on  9th  May,  because  it  was  not  equal  to  sample.  It  was  admitted  that 
the  wheat  was  actually  equal  to  sample. 

The  jury,  in  answer  to  a  question  of  the  learned  Judge,  found  that 
George  Pavitt  had  told  the  defendant  that  he  refused  the  wheat  be- 
cause it  was  not  according  to  sample;  but  that  it  was  not  really  refused 
by  him  on  that  ground.  A  verdict  was  entered  for  the  plaintiff,  with 
leave  to  move  to  enter  it  for  the  defendant,  either  if  there  had  been 
no  acceptance  of  the  wheat  by  the  bankrupts  within  the  Statute  of 
Frauds,  or  if  the  transitus  of  the  wheat  was  not  at  an  end  when  it  was 
stopped  by  the  defendant. 

Skinner,  in  this  Term,  obtained  a  rule  Nisi  accordingly. 
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Bovill  now  showed  cause. — The  transitus  was  at  an  end  when  tho 
goods  were  delivered  at  the  warehouse  of  the  railway  Company,  and 
the  Company  had  entered  *the  name  of  the  vendees  in  their   r»i  irc 
b(X)ks  as  the  consignees,  with  their  acquiescence.     The  ven-    •- 
(lor,  according  to  his  established  course  of  business,  sends  the  corn 
to  the  railway  Company,  as  his  agents,  addressed  to  the  vendee.    The 
Company  hold  it  for  the  vendee ;  and  he  afterwards  exercises  a  con- 
trol over  it,  by  sending  down  his  man  to  take  a  bulk  sample. 
There  has  been,  therefore,  a  contract  of  sale,  a  delivery,  and  an  ac- 
ceptance;  and  the  effect  of  those  three  combined  is  to  pass  the 
property.     [Lord  Campbell,  C.  J. — Would  the  taking  of  the  bulk 
sample  necessarily  constitute  an  acceptance  7]     Perhaps  not,  in  every 
case:  but  here  it  amounted  to  an  acting  by  the  vendee,  upon  the 
notice  of  the  arrival   of  the  goods,  and  an  acquiescence  in  their 
being  held  by  the  railway  Company  for  him,  as  his  agents.     The 
words  "do  not  work  it  at  present"  amounted  merely  to  an  order 
not  to  deliver  the  corn  actually  to  him,  at  his  mill,  for  the  present : 
and  such  an  order  by  a  vendee  does  not  prevent  the  transitus  from 
being  complete  if  he  has  exercised  an  ownership  over  the  goods: 
Foster  v.  Frampton,  6  B.  &  C.  107  (E.  C.  L.  R.  vol.  17).     That  case 
is  completely  in  point  with  the  present.    There  the  vendee,  on  receiv- 
ing notice  from  the  carrier  of  the  arrival  of  the  goods,  took  samples 
from  them,  and  desired  that  the  bulk  might  remain  in  the  carrier's 
warehouse  till  further  directions :  and  it  was  held  that  the  transitus 
was  la  an  end.    In  Scott  v.  Pettit,  8  B.  &  P.  469,  the  court  held, 
adopting  the  opinion  expressed  by  Chambre,  J.,  in  giving  judgment 
in  Richardson  v.  Goss,  8  B.  &  P.  119,  that,  if  goods  be  sent  for  a 
vendee  to  the  warehouse  of  another  person,  habitually  used  by  such 
vendee  as  a  repository  of  his  goods,  the  transitus  is  at  an  *end  r^yra 
as  soon  as  the  goods  arrive  at  such  warehouse.    So,  here,  the   ^ 
railway  Company,  after  the  goods  had  arrived  at  their  warehouse,  and 
had  been  entered  to  the  vendee,  as  consignee,  and,  more  especially, 
after  the  exercise  of  an  act  of  ownership  by  him,  ceased  to  be  the 
carriers  of  the  goods  for  the  vendor,  and  became  bailees  of  them  for 
the  vendee.    It  may,  perhaps,  be  contended  that  a  new  contract  would 
be  necessary,  between  the  railway  Company  and  the  vendee,  to  place 
them  in  the  position  of  bailees  for  him;  and  that  under  the  original 
contract,  made  according  to  the  usual  course  of  business,  the  com 
would  have  to  remain  in  their  warehouse  for  fourteen  days.    But, 
under  that  contract,  the  com  was  warehoused  by  them,  from  the 
banning,  for  the  vendee:  their  relations  under  that  contract  with 
the  vendor,  as  carriers,  ceased  upon  the  arrival  of  the  corn.     [Lord 
Campbell,  C.  J. — When  do  you  say  that  the  acceptance  by  the  ven- 
dee was  complete?]     Aft^r  the  venaee  had  seen  the  sample,  and  did 
not,  as  he  did  not  at  that  time,  object  to  it.     [Wiohtman.  J. — He 
niight  have  said :  ''  I  do  not  find  fault  with  the  sample ;  but  I  now 
decline  to  have  the  wheat  at  all."    There  would  be  no  acceptance  by 
him  in  such  case.]     Wentworth  v.  Outhwaite,  10  M.  k  W.  486,t  and 
Allen  r.  Gripper,  2  Cr.  &  J.  218,t  are  also  authorities  for  the  plaintift' 
There  it  was  held  that  the  transitus  of  goods  was  complete  when  they 
liad  arrived  at  a  warehouse  of  a  third  person  (in  the  last  mentioned  of 
the  two  oases,  that  of  the  carrier  himself)  to  which  the  vendee  had 
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intended  them  to  be  conveyed,  and  where  they  remained  till  his  further 
orders.  Whitehead  v,  Anderson,  9  M.  &  W.  518,t  and  James  9, 
Griffin,  2  M.  &  W.  623, t  show  under  what  circumstances  a  construe- 
♦1771  ^'^®  possession  *by  the  vendee  may  be  implied  from  acts  of 
^  ownership  by  him,  with  the  consent  of  the  carrier  holding 
the  goods.  Here  was  clearly  such  act  of  ownership,  and  such  assent 
Heinekey  v.  Harle,  8  E.  &  B.  427  (E.  C.  L.  K.  vol.  92),  in  Exch.  Ch., 
affirming  the  judgment  of  Q.  B.  in  Heinekey  w.  Earle,  8  E.  &  B.  410, 
shows  what  amounts  to  an  acceptance  of  the  goods  by  the  vendee, 
upon  their  arrival  at  the  place  of  destination.  [Lord  Campbell,  C.J. 
— There  the  vendee,  after  the  goods  had  arrived  upon  his  own  prem- 
ises, assented  to  their  remaining  there.  Hill,  J. — Suppose  that,  in  the 
£  resent  case,  the  vendee,  upon  the  arrival  of  the  goods  at  the  ware- 
ouse,  had  at  once,  without  communicating  with  the  railway  Company, 
written  to  the  vendor,  and  refused  to  accept :  the  vendee  would  not  \\e 
bound,  in  that  case,  by  the  delivery  at  the  warehouse  of  the  railway 
Company,  and  the  entry  of  the  goods  to  him.]  He  is,  at  all  events, 
bound  by  having  taken  a  bulk  sample,  and  having  made  no  objection 
upon  examining  it;  that  amounts  to  an  acceptance.  It  will  perhaps 
be  contended  that  there  was  a  rescinding  of  the  contract.  But  a  re- 
scinding must  be  by  mutual  consent.  [Lord  Campbell,  C.  J. — ^If  the 
property  has  not  passed,  there  may  be  a  repudiation  by  one  party 
which  would  act  as  a  rescinding.] 

Skinner  and  Field,  contri,  were  not  called  upon. 

Lord  Campbell,  C.  J. — Mr.  Bovill  has  argued  very  powerfully  that 
the  transitus  was  at  an  end :  and,  if  I  were  to  give  judgment  upon  that 
point,  I  should  be  disposed  to  take  the  same  view.  But  it  is  not 
necessary  for  me  to  decide  that  question ;  because  I  am  of  opinion 
*1 781  ^^  there  was  no  binding  contract  between  the  vendor  *and 
-■  vendee,  without  an  acceptance  by  the  latter;  and  that  there 
was  not  such  an  acceptance  as  to  satisfy  sect.  17  of  the  Statute  of  Frauds. 
I  had  hoped,  from  the  recent  discussions  in  Parliament,  that  the  restric- 
tions imposed  by  that  section  would  have  been  removed :  but,  accord- 
ing to  the  law  as  it  still  remains,  I  think  that,  though  the  transitus 
might  be  considered  at  an  end,  and  the  warehouse  of  the  railway 
Company  might  be  considered  as  that  of  the  consignee,  the  property 
never  legally  vested  in  him,  the  contract  of  sale  not  being  binding. 
It  seems  to  me  that  the  vendee  examined  the  wheat,  to  see  if  it  corres- 
ponded with  the  sample,  and  that  he  did  not  object  to  it;  but,  know- 
ing the  position  in  wnich  his  affairs  were,  and  wishing  the  vendor  not 
to  lose  his  goods,  he  cautiously  avoided  anything  like  an  acceptance 
of  them.  His  order,  *'do  not  work  it  at  present,"  was,  I  think,  given 
for  the  purpose  of  enabling  him  afterwards  to  repudiate  the  contract 

WlOHTMAN,  J. — I  also  am  of  opinion  that,  independently  of  the 
question  of  transitus,  and  even  assuming  that  it  was  complete,  there 
was  no  acceptance  by  the  vendee.  The  evidence  appears  to  me  to 
show  that  he  purposely  suspended  his  acceptance. 

Erlb,  J. — I  think  that  the  plaintiffs  have  failed  to  show  an  accept- 
ance of  part  of  the  goods  by  the  vendee,  sufficient  to  satisfy  the  Statute 
of  Frauas.  When  the  goods  arrived  at  the  warehouse,  ready  to  be 
delivered  to  the  vendee,  he  had  power  to  inspect  a  bulk  sample 
before  accepting.    He  does  inspect  a  sample,  and  apparently  found 
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that  it  corresponded  :  but,  at  that  very  instant,  he  says,  *'  do  not  work 
it  at  present :  meaning,  *as  I  think,  "  I  shall  hold  my  hands  in  r«^  ^q 
respect  of  this  transaction ;  because,  unless  I  succeed  in  making  '- 
arrangements  with  my  creditors,  this  corn  ought  to  go  back  to  the  con- 
signor." On  the  next  working  day  he  actually  does  that  which  is 
equivalent  to  giving  notice  to  the  consignor  to  take  it  back.  That 
notice  he  had  a  right  to  give,  if  he  had  not  accepted ;  and  I  think 
that,  upon  the  evidence,  he  had  purposely  abstained  from  accepting. 

Hill,  J. — The  question  of  acceptance  or  non-acceptance,  in  a  case 
like  this,  depends  upon  the  intention  of  the  vendee,  as  gathered  from 
his  outward  acts.  The  taking  of  a  part  of  the  goods  may  amount  to 
an  acceptance :  but  it  may  be,  and  I  think  that  in  the  present  case  it 
is,  coupled  with  conduct  which  rebuts  that  presumption. 

Bule  absolute. 

See  the  American  Note  to  Heineke  v,  Earle,  8  E.  ft  B.  172. 
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In  9M  aedoB  under  The  Saioniary  Procedure  on  BiUb  of  Eiehange  Act  (18  k  19  Viol  o.  67), 
1S55,  a^insi  defendmnt  M  drawer,  and  R.  ai  acceptor,  of  a  bill  of  exchange,  endorsed  hj 
defendant  to  plaintiff,  plaintiff  signed  judgment  (on  default  of  appearance)  against  defendant 
for  21i,  the  debt  and  oosts,  and  against  R.  for  16/.,  the  debt  without  the  costs,  and  issued  writs 
of  ft.  fii.  against  defendant  and  R.  The  sheriff  could  not  execute  them ;  and  plaintiff  then 
brought  an  action  on  the  judgment  against  defendant ;  signed  judgment  in  that  action  for  29/., 
being  the  amount  due  upon  the  judgment  together  with  the  costs  of  the  last  action,  and  issued 
aea.  sa.  for  that  amount.  Afterwards  the  fi.  fa.  against  R.  was  executed,  and  the  15/.  levied. 
AAsrwarda  defendant,  being  in  custody,  was  detained  under  the  ca.  sa.  for  141.,  the  balance 
of  the  debt  and  eosts  recovered  against  him  in  the  second  action,  after  deducting  the  15/.  paid 
byR. 

Held,  that  the  detainer  was  lawful :  that  st«t  7  4  8  Viot^  c.  96,  s.  57,  did  not  apply,  "  the 
SUB  reeorered"  being  above  20/. :  and  that  defendant  was  not  entitled  to  be  discharged  till  he 
had  paid  the  balance  of  the  debt  and  costs  in  the  second  action. 

Gibbons,  in  this  Term,  obtained  a  rule  calling  on  tbe  plaintiff  to 
show  cause  "  why  the  writ  of  ca.  sa.  *herein,  and  the  execution  rjiti  oa 
issued  thereunder,  should  not  be  set  aside,  and  why  the  defend-  '■ 
ant  should  not  be  discharged"  out  of  custody,  "  on  the  ground  of  his 
being  a  surety,  and  the  debt  having  been  paid  by  the  principal ;  or  on 
the  ground  that  the  debt  due  at  the  time  of  execution  was  under  20^. ;" 
and  why  the  defendant  should  not  enter  satisfaction  to  the  amount  of 
15L  is,  Sd. ;  and  why  the  plaintiff  should  not  pay  the  costs  of  {his 
application. 

It  appeared  from  the  affidavits  that,  in  April,  1857,  the  plaintiff 
bad  broiight  an  action,  under  sect.  6  of  The  Summary  Procedure  on 
Bills  of  Exchange  Act,  1856,  18  &  19  Vict.  c.  67,  against  the  defend- 
ant, as  drawer,  and  John  E.  Beading,  as  acceptor,  of  a  bill  of  exchange 
for  15t  endorsed  to  the  plaintiff  by  the  defendant.  No  appearance 
was  entered  to  the  action ;  and,  in  May,  1857,  judgment  was  signed 
against  the  defendant  for  15 Z.  45.  6d  debt  and  interest,  and  61  IQs, 
costs:  total,  211,  Os.  6cL  A  fi.  fa.  was  issued  on  13th  May  for  that 
amount,  and  lodged  with  the  sheriff.  On  16th  May  judgment  was 
signed  against  Beading  for  the  debt  only,  without  costs :  and  a  fi.  fa. 
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against  him  was  issued  and  lodged  with  the  sheriff  on  the  same  daj. 
The  sheriff  was  nnable  to  execute  either  of  the  two  writs :  and,  on 
29th  May,  the  plaintiff  brought  an  action  against  the  defendant,  upoD 
the  judgment,  for  211.  Os.  6d.  Judgment  was  signed  in  this  action,  on 
26th  June,  for  211  2b,  8d,  debt  and  interest,  and  8Z.  I63.  costs;  total, 
29  Z.  18^.  8d.  A  ca.  sa.  for  that  amount  was  issued  and  lodged  with 
the  sheriff  on  27th  June.  On  9th  July,  the  sheriff  levied,  under  the 
fi.  fa.,  on  Beading's  goods  for  151.  Qa,  6d,  On  25th  November  the  de- 
fendant was  arrested  for  contempt  of  the  Court  of  Chancery,  and  after- 
*18n  ^*^^^  detained  under  the  ca.  sa. ;  and  the  *plaintiff's  attorney 
-'  afterwards  directed  the  sheriff  to  discharge  the  defendant  on 
his  payment  of  14t  12«.  2rf.,  the  residue  of  the  debt  and  costs  in  the 
action  against  him  on  the  judgment,  after  deducting  the  15^.  6».  6d 
paid  by  Reading  under  the  fi.  fa. 

.  Prentice  now  showed  cause. — Stat.  7  &  8  Vict.  c.  96,  s.  57,  enacts 
^' that  from  and  after  the  passing  of  this  Act  no  person  shall  be  taken 
or  charged  in  execution  upon  any  judgment  obtained  in  any  of  Her 
Majesty's  Superior  Courts,  or  in  any  county  court,  court  of  requests, 
or  other  inferior  court,  in  any  action  for  the  recovery  of  any  debt 
wherein  the  sum  recovered  shall  not  exceed  the  sum  of  twenty  pounds, 
exclusive  of  the  costs  recovered  by  such  judgment."  When  the  writ 
of  ca.  sa.  against  the  defendant  was  issued,  the  debt  due  from  him 
upon  the  judgment,  exclusive  of  costs,  was  above  202. :  the  detainer 
was  therefore  lawful ;  and  he  is  not  entitled  to  be  discharged  until  he 
has  paid  the  balance.  The  *'  sum  recovered"  is  the  sum  for  which  the 
judgment  is  obtained.  In  Blew  v.  Steinau,  11  Exch.  440,t  where  the 
debtor  had,  before  judgment  signed,  paid  so  much  of  the  debt,  origi- 
nally above  202.,  as  reduced  it  below  20Z.,  and  the  creditor  afterwards 
signed  judgment  and  issued  a  ca.  sa.  for  the  original  amount,  it  was 
held  that  the  ca.  sa.,  though  irregular,  was  not  a  nullity,  inasmuch  as 
it  pursued  the  judgment :  and  Martin,  B.,  pointed  out  the  difference 
between  the  language  of  stat.  7  &  8  Vict.  c.  96,  s.  57,  and  the  Irish 
Act  (11  &  12  Vict.  c.  28,  s.  1),  which  prohibits  a  ca.  sa.  where  '*  the 

*1821  ^^"^  ^^®  ^^  ^  ^®  P^^^  *^7  ^^  under  such  judgment"  exceeds  a 
-'  specified  amount.  And,  in  the  present  case,  nothing  was  paid 
till  after  the  ca.  sa.  had  issued ;  so  that  the  sum  at  that  time  actually 
due  upon  the  judgment  was  the  sum  for  which  it  had  been  signed. 
In  Mason  v.  Nicholls,  14  M.  &  W.  118,t  where  a  plaintiff  recoveretl, 
in  an  action  on  a  judgment,  more  than  202.,  it  was  held  that  he  could 
issue  a  ca.  sa.,  though  the  debt  in  the  action  in  which  the  judgment 
was  obtained,  exclusive  of  costs,  was  below  20/.,  and  the  second  action 
was  brought  within  a  year  of  the  first.  These  authorities  show  that 
the  words  "  the  sum  recovered"  mean  the  sum  for  which  the  judg- 
ment is  obtained. 

Oibbans,  contr&. — The  defendant  here  is  merely  a  surety  for  the  ac- 
ceptor :  the  acceptor,  the  principal,  has  been  taken  in  execution  and 
paid  the  debt :  the  defendant,  therefore,  as  surety,  would  be  entitled 
to  be  discharged  upon  an  auditfi  querelll :  1  Bac.  Abr.  427  (7th  ed.), 
tit.  Auditd  Quereld  (B) ;  1  Boll.  Abr.  808,  tit.  Auditd  Querela  (D.), 
pi.  10.  And  where  a  party  would  be  entitled  to  relief  upon  an  audits^ 
querela,  the  Court  will  interfere  summarily,  and  give  the  relief  at 
once ;  Lister  v.  Mundell,  1  B.  &  P.  427.     [Lord  Campbell,  C.  J. — An 
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audits  querelfi  lies  where  the  applicant  seeks  to  have  the  advantage 
of  something  that  has  occurred  since  the  judgment,  and  allows  the 
judgment  itself  to  be  valid.  That  is  not  the  character  of  the  defend 
ant's  application.]  *'  The  sum  recovered"  does  not  necessarily  mean 
the  sum  for  which  the  judgment  is  obtained,  but  the  sum  which  is 
actually  to  be  paid  under  the  judgment;  that  sum,  in  fact,  for  which 
the  prisoner  could  purchase  his  *liberty  :  Johnson  v.  Harris,  r*-ioo 
15  Com.  B.  357  (E.  C.  L.  K.  vol.  80).  [Lord  Campbell,  C.  J.—  •-  ^^^ 
Do  you  contend  that,  if  the  judgment  be  for  more  than  20L,  the  pri- 
soner is  entitled  to  his  discharge  as  soon  as  the  sum  remaining  due 
upon  the  judgment  is  below  20/.?  If  so,  what  meaning  do  you  give 
to  "  the  sum  recovered  ?"]  In  Hodges  v,  Callaghan,  2  Com.  B.  N.  S. 
306  (E.  C.  L.  B.  vol.  89),  it  was  held  that  that  meant  the  amount  actu- 
ally due,  not  the  amount  for  which  the  judgment  was  obtained. 
[WiOHTM-AN,  J. — There  the  debt  had  been  reduced  be/ore  judgment, 
and  judgment  had  been  improperly  signed  for  the  original  amount.] 

Lord  Campbell,  C.  J. — The  rule  must  be  discharged.  The  appli- 
cation can  be  made  only  under  the  provisions  of  stat.  7  &  8  Vict.  c.  96 
8.  67 ;  and  this  does  not  fall  within  the  Act. 

WiGHTMAN,  Eble,  and  Hill,  Js.,  concurred. 

Bule  discharged,  with  costs. 


♦WILLIAM  PADWICK,  Appellant,  v.  JOHN  WILLIAM  .^.q. 
WABBE  TYNDALE,  BENJAMIN  WYATT  GBEEN-  L  ^^ 
FIELD,  THOMAS  EDMUND  TYNDALE  BIPLEY,  and 
GEOBGE  ANNESLEY,  Bespondents.    Nov.  20. 

In  the  matter  of  the  Copyhold  Acts,  and  of  the  enfranchisement 
of  certain  lands  of  the  said  William  Padwick,  Esquire. 

Where  there  ere  four  joint  tenants  of  »  eopyhold  estate,  and  ell  Join  in  aliening,  one  heriot 
only  IS  doe,  if  the  eastom  of  the  manor  shows  only  that  a  heriot  is  due  fk>om  every  tenant  on 
tlieaattoB. 

And  the  lord's  elalm  for  compensation,  upon  a  valaation  on  an  enfranchisement  under  seet. 
16  of  The  Copyhold  Aot»  1852  (15  ft  16  Viot  o.  51),  ii  to  be  estimated  aecordingly. 

An  appeal  fVom  an  award  and  determination  of  Nathan  Wetherell, 
Esquire,  an  Assistant  Copyhold  Commissioner  in  the  above  matter, 
dated  the  29th  day  of  March,  1868. 

Case. 

This  is  a  case  stated  for  the  opinion  of  the  Court  of  Queen's  Bench 
tinder  the  provisions  of'  The  Copyhold  Act,  1852. 

The  appellant  is  lord  of  the  manor  of  Hayling,  in  the  county  of 
Southampton.  The  respondents  are  the  trustees  of  the  will  of  George 
Booth  Tyndale,  who  died  on  the  18th  of  February,  1855,  having  duly 
made  his  will  on  the  24th  day  of  May,  1854. 

By  this  will  Mr.  Tyndale  devised  (with  other  property)  to  the 
respondents,  and  to  his  wife  Margaret  Catherine  Tynaale  (who  died  on 
the  16th  of  February,  1855),  ana  their  executors,  administrators,  and 
assigns,  three  distinct  copyhold  tenements  held  of  the  said  manor, 
upoQ  trusts  for  sale. 
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«lft51  *After  the  death  of  Mr.  Tyndale  and  his  wife,  the  respond- 
J  ents  were  duly  admitted  to  the  said  three  tenements,  and  there- 
upon paid  to  the  appellant  sums  of  money  in  lieu  of  three  heriots. 
The  admission,  as  to  two  of  the  said  three  tenements,  was.  To  the 
respondents,  their  executors,  administrators,  and  assigns;  and,  as  to 
the  other  tenement,  To  the  respondents,  their  heirs  and  assigns. 

Afterwards,  and  in  the  month  of  January,  1857,  the  respondents,  as 
such  tenants,  gave  notice  to  the  appellant,  as  such  lord  of  the  manor, 
of  their  desire  to  have  the  above  three  copyhold  tenements,  to  which 
they  had  been  admitted,  enfranchised  pursuant  to  the  provisions  of 
The  Copyhold  Act,  1852. 

In  the  course  of  the  proceedings  on  the  said  enfranchisement,  the 
following  question  arose. 

The  appellant  contended  that,  on  the  alienation  of  the  said  copy- 
hold tenements  by  the  respondents,  he  would  be  entitled  to  four 
heriots  in  respect  of  each  of  the  said  tenements.  The  respondents 
contended  that  he  would  be  entitled  to  one  heriot  only  in  respect  of 
each  of  the  said  tenements;  and  that  the  valuation  of  the  manorial 
rights  of  the  appellant  should  be  made  on  that  footing. 

This  question  arising  on  the  enfranchisement,  and  being  material 
to  the  said  valuation,  the  same  was,  under  the  provisions  of  the  8th 
section  of  The  Copyhold  Act,  1852,  duly  referred  to  the  determina- 
tion of  Mr.  Assistant  Commissioner  Wetherell. 

It  was  admitted,  before  the  said  Assistant  Commissioner,  and  is  now 
admitted  for  the  purposes  of  this  case,  that  the  said  payments  on  the 
admission  of  the  respondents  to  the  said  three  tenements  did  not  dis- 
*1861  ^^^^  ^^y  *<5ircumstance  which  can  be  construed  either  for  or 
-*  against  the  appellant  in  reference  to  the  point  to  be  decided  in 
this  case. 

It  appears,  from  an  entry  in  the  court  rolls  of  the  manor  of  Hayling, 
that  it  was,  at  a  Court  Baron  held  on  the  14th  of  July,  1778,  presented 
to  be  the  custom :  "  That  every  copyhold  tenant,  that  holdeth  oopv- 
hold  lands  of  the  lords  of  this  manor,  upon  death  or  alienation  ought 
to  pay  to  the  lord  a  heriot,  to  wit,  bis  best  beast,  and,  for  want 
of  beast,  his  best  indoor  good ;  and  his  heir  a  fine  at  the  will  of  the 
lord." 

The  custom  of  the  manor  has  been  in  accordance  with  the  above 
presentment.  But  the  court  rolls  show  no  instance  of  an  alienation 
similar  to  that  supposed  in  the  present  case ;  nor  is  there  any  entry 
disclosing  a  claim  similar  to  that  now  contended  for  by  the  appellant. 

The  Assistant  Commissioner  decided  that,  upon  any  such,  alienation 
by  the  respondents  as  aforesaid,  one  heriot  only  would  be  due  to  the 
appellant  in  respect  of  each  of  the  said  copyhold  tenements ;  not  four 
on  each  of  such  tenements,  as  contended  by  him. 

The  appellant  being  dissatisfied  with  this  decision,  is  desirous  of 
appealing  to  the  Court  of  Queen's  Bench  therefrom :  and  the  present 
case  has  accordingly  been  stated  under  the  provisions  of  the  8th  clause 
of  The  Copyhold  Act,  1852. 

The  question  for  the  opinion  of  the  Court  is:  Whether  the  appellant 
is  entitled  to  a  heriot  from  each  of  the  respondents  on  alienation  in 
respect  of  the  lands  and  hereditaments  comprised  in  each  of  the  three 
copies  of  court  roll  referred  to  in  the  case. 
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BoviH  for  the  appellant. — The  question  is,  whether,  *under   r^-  q- 
The  Copyhold  Act,  1852  (16  &  16  Vict.  c.  51),  sects.  7,  16,  the  ^  ^ov 
lord  is  entitled,  on  the  enfranchisement  of  a  single  copyhold  tenement 
held  by  joint  tenants,  to  be  allowed,  in  the  valuation,  compensation 
in  respect  of  as  many  heriots  as  there  are  joint  tenants,  or  whether 
his  right  is  limited  to  a  single  heriot.     The  appellant  contends  that, 
on  alienation  by  the  four  joint  tenants,  four|  heriots  would  have  been 
due.     The  origin  of  the  heriot  right  seems  to  have  been  that  a  mili- 
tary heriot  was  to  be  given  as  a  contribution  to  the  defence  of  the 
realm.     [Erle,  J. — It  is  not  like  knight  service :  the  copyholder  was 
a  villein.]     The  husbandman  had  to  render  his  best  beast  or  chattel. 
The  heriot  was  due  in  respect,  not  of  the  tenement,  but  of  the  tenant. 
Watkins  says  that  **  the  heriot  was  paid  on  the  determination  of  the 
tenancy :"  Treatise  on  Copyholds,  vol.  2,  ch.  6,  p.  128.     In  this  respect 
it  differs  from  a  fine,  which  is  payable  only  on  admittance ;  the  heriot 
being  payable  upon  alienation  or  death,  whether  there  be  an  admit- 
tance or  not.     "As  the  heriot  on  death  can  only  be  due  on  the  death 
of  a  tenant,  so  a  heriot  on  alienation  can  onlv  accrue  on  the  actual 
change,  or,  more  properly,  the  actual  relinquisliment  or  cession  of  the 
tenancy."     How  then  does  this  affect  the  position  of  joint  tenants,  on 
alienation,  where  by  the  custom  of  the  manor  a  heriot  is  due  on  alien- 
ation 7     [Lord  Campbell,  C.  J. — If  there  be  a  partition,  each  is  liable 
to  the  heriot.     Hayes,  Serjt.,  for  the  respondents,  admitted  that,  where 
the  joint  holding  was  converted  into  severalties,  a  heriot  would  be 
due  in  respect  of  each  several  holding.]     Joint  tenants,  it  will  be  said, 
are  seised  per  my  et  per  tout :  yet  this  cannot  be  carried  out  so  as  to 
affect  all  that  is  due  from  the  tenant  to  the  lord:  if  that  were  so,  upon 
admittance  *to  a  single  tenement  joint  tenants  would  never  pay  p^^  r^ 
more  than  one  fine ;  but  this  is  not  an  inflexible  rule,  as  may   ^ 
be  collected  from  Wilson  v.  Hoare,  2  B.  &  Ad.  350  (E.  C.  L.  B.  vol. 
22).  (a)    If  a  joint  tenant  chooses  to  alien  his  part,  the  remaining  joint 
tenants  become  tenants  in  common  with  the  alienee.     [Lord  Camp- 
bell, C.  J. — That  brings  the  case  to  one  of  several  tenements.]     The 
heriot  is  payable  in  respect  of  the  change  of  tenant.     '^  In  the  case, 
indeed,  of  an  absolute  or  pure  villein,  as  his  lord  was,  in  strictness, 
the  owner  or  proprietor  of  his  chattels,  the  heriot,  when  taken,  was, 
in  truth,  an  indulgence,  as  it  amounted  to  a  relinquishment  by  the 
lord  of  the  rest  of  the  property:"  Watkins,  vol.  2,  p.  129,  ch.  6. 
This  shows  that  the  claim  is  in  respect  of  the  person  of  the  tenant. 
Now,  "  where  all  the  joint  tenants  join  in  a  feoffment,  every  of  them 
in  judgment  of  law  doth   give  but  his  part:"  Co.  Litt,   186  a. 
[Lord  Campbell,  C.  J. — Some  freeholds  are  liable  to  heriots:  do  you 
say  that,  in  case  of  an  alienation  by  two  joint  tenants  of  such  a  free- 
hold, the  lord  is  entitled  to  two  heriots  ?]     The  survivor  of  two  joint 
tenants  is  liable  to  pay  the  whole  heriot :  but,  on  alienation  by  the 
two,  whose  beast  is  the  lord  to  take  ?     Scriven  says :  "  The  doctrine 
of  sole  seisin  does  not  seem  to  be  applicable  to  the  case  of  an  aliena- 
tion by  joint  tenants,  where  an  alienation  heriot  is  payable  by  the 
custom  of  the  manor :"  Treatise  on  Copyhold,  &c.,  part  1,  ch.  8,  note 
(<)  to  p.  877  of  vol.  1  (4th  ed.).     [Lord  Campbell,  C.  J. — No  heriot 

(a )  See  SeHven's  Treatife  on  Copyhold,  kt ,  Part  i.,  eh.  7,  pp.  1120, 347  (4th  ed.).    Be«  Wilson 
t.  Houe,  10  A.  k  E.  236  (B.  C.  L.  R.  toL  87) ;  Hoare  •.  Wilion,  10  A.  ft  B.  245  (note). 
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is  dae  on  the  death  of  one  of  two  joint  tenanta]     That  is  becanse 
there  is  no  detennination  of  the  tenancy  at  all.     But,  if  all  alien,  the 

*1891  ^^^  ^^  ^^^^  ^^^^  ^^  tenants  *in  common:  there  the  alienation 
^  is,  in  law,  effected  by  separate  alienations  by  each  tenant ;  so 
that  there  must  be  separate  heriots :  and  the  law  is  the  same  in  the 
case  of  fees  upon  admittance  on  a  surrender :  Begina  v.  Eton  College, 
8  Q.  B.  626  (E.  C.  L.  B.  vol.  55). 

HayeSy  Serjt.,  contri. — In  that  case,  as  Lord  Denman  said,  "An  ad- 
mittance is  required  in  respect  of  distinct  interests :"  and  Coleridge, 
J.,  said:  '^Such  admittances  would  operate  according  to  the  estates: 
if  of  joint  tenants,  as  of  a  joint  tenement."     The  nature  of  the  interest 
is  looked  to :  that  is  why,  if  the  land  be  held  by  joint  tenants^  no 
heriot  is  payable  till  the  oeath  of  all,  without  a  special  custom :  Com. 
Dig.  Copyhold  (K.  24),  where  the  reason  is  given:  "for  all  are  but 
one  tenant."    The  same  rule,  and  the  same  reason,  are  given  bj 
Scriven:  part  1,  ch.  8,  vol.  1,  p.  377.     In  the  present  case,  the  joint 
tenancy  never  has  been,  and  never  will  be,  severed.     Even  if  a  copy- 
hold estate  be  severed,  yet,  if  the  several  shares  become  reunited  in 
one  person,  the  estate  becomes  single,  and  is  thenceforward  liable  to 
only  one  heriot.     Attree  v.  Scutt,  6  East  476,  which  decided  other- 
wise, has  been  twice  overruled:  Garland  v.  Jekyll,  2  Bing.  278  (E,  C. 
L.  B.  vol.  9) ;  Holloway  v.  Berkeley,  6  B.  &  0.  2  (E.  C.  L.  B.  vol. 
13).     And,  even  in  the  judgment  in  Attree  v.  Scutt,  Lord  Ellenbo- 
rough,  impugning  the  doctrine  in  Coke's  Complete  Copyholder,  sect. 
66,  says  that  "  the  law  is  certainly  as  there  laid  down  as  to  joint  ten- 
ants and  tenant  for  life  and  remainder-man :"  though,  no  doubt,  the 
passage  in  Coke  is  erroneous  as  to  tenants  in  common,  as  appears 
from  Begina  v.  Eton  College,  8  Q.  B.  526  (E.  C.  L.  B.  vol.  55). 
*1901       ^Bomll,  in  reply. — No  argument  can  be  drawn  from  the  law 
•'  in  the  case  of  death  and  survivorship  as  to  the  law  in  the  case 
of  alienation :  the  estate  is  not  determined  at  all  in  the  one  case  and 
is  determined  in  the  other. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  Commissioner  has 
come  to  the  right  conclusion,  and  tnat  one  heriot  onl  v  is  to  be  paid 
on  alienation  of  each  tenement.    It  lies  upon  the  lord  to  show  that 
more  heriots  are  due:  all  that  appears  from  the  custom  is  '^  that  every 
copyhold  tenant,  that  holdeth  copyhold   lands  of  the  lords  of  this 
manor,  upon  death  or  alienation  ought  to  pay  to  the  lord  a  heriot,  to 
wit,  his  best  beast,  and,  for  want  of  beast,  his  best  indoor  good ;  and 
his  heir  a  fine  at  the  will  of  the  lord."     I  cannot  consider  that  as 
showing  a  right  to  treat  an  alienation  by  copyholders  being  joint  ten- 
ants as  an  alienation  of  several  tenements.    If  we  were  to  give  the 
words  of  the  custom  a  literal  interpretation,  it  would  follow  that, 
whenever  a  joint  tenant  died  leaving  a  survivor,  a  heriot  would  be 
due :  but  it  is  admitted  that  a  heriot  is  due  only  on  the  death  of  the 
last  surviving  joint  tenant.     Such  is  the  general  law ;  and  nothing  in 
the  custom  of  this  manor  is  at  variance  with  it.    If  there  is  not  to  be 
a  heriot  paid  where  a  single  joint  tenant  dies,  leaving  a  survivor,  why 
should  there  be  more  than  one  heriot  payable  upon  an  alienation  in 
which  all  the  joint  tenants  join?     The  reason  that  is  given,  for  holding 
that  on  alienation  by  tenants  in  common  a  heriot  is  payable  in  re- 
spect of  each  tenant,  shows  conclusively  that  the  rule  is  otherwise  in 
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case  of  an  alienation  by  joint  tenants  where  all  join.  For  the  reason 
given,  in  the  case  of  tenants  in  common,  is  that  the  tenements  are 
several,  just  as  much  as  if  there  *were  diflTerent  pieces  of  land ;  r«-i  01 
whereas,  in  the  case  of  joint  tenants,  there  is  but  one  tenement.  ^ 
Without  going  over  the  case  of  Attree  v.  Scutt,  6  East  476,  and 
other  cases,  where  this  distinction  is  made,  or  the  passage  in  Comjns's 
Digest,  where  it  is  said  that  the  joint  tenants  make  odIj  one  tenant,  it 
is  enough  to  say  that  no  case  is  here  made  out  for  taking  more  heriots 
than  one. 

iWiOHTMAK,  J.,  was  absent.) 
Sble,  J. — I  also  am  of  opinion  that  the  appellant  must  fail.  The 
supposition  is  that  all  the  joint  tenants  join  in  a  single  conveyance ; 
and,  upon  ibis,  four  heriots  are  claimed.  No  special  custom  is  shown ; 
for  the  custom  which  is  set  out  does  not  admit  of  a  construction 
which  will  support  the  appellant's  claim.  I  think  that  the  four  joint 
tenants  are  but  one  copyhold  tenant,  and  that  this  joint  alienation  by 
the  four  joint  tenants  is  as  an  alienation  by  one.  The  authorities 
which  have  been  cited  from  Comyns  and  Coke  are  conclusive:  and  I 
do  not  think  that  any  illustration  drawn  from  older  authority  is  of 
much  use. 
(Hill,  J.,  was  absent.)  Appeal  dismissed. 


•RICHARD  HORNSBY  and  RICHARD  HORN^BY  the  ^^.^^ 
Younger  v.  EDWARD  MANT  MILLER  and  HENRY  ^  ^^^ 
ALEXANDER.    Nov.  20. 

L.  boaght  of  plaintiff,  an  agrionltaral  implement  maker,  a  portable  steam-engine,  paid  part 
of  nbe  priee,  and,  to  Boonre  the  balance,  executed  a  deed ;  by  which  he  assigned  to  plaintiff  the 
Bftid  engine,  by  way  of  mortgage,  with  power  to  plaintiff  to  enter  npon  the  premises  of  I«.  or 
iay  other  penon  where  the  engine  might  be,  and  take  the  engine,  as  effeetnally  as  L.  conld  do, 
sod  also,  in  the  name  of  L.,  to  sue  for  and  recover  it :  habendnm  to  plaintiff,  on  trust,  when 
plaintiff  should  think  proper,  to  take  actual  possession  of  and  sell  it,  and,  after  paying  expenses, 
prineipal  and  interest,  to  pa^he  surplus  to  L. :  proTiso  that,  in  default  of  payment  of  principal 
sad  intereet  upon  demand  in  writing  signed  by  plaintiff,  plaintiff  might  possess  the  engine,  and 
that,  if  L.,  befi>re  such  sale,  should  pay  prineipal,  interest,  and  expenses,  the  deed  should  be 
Toid.  Also  L.  eorenaated  to  pay  principal  and  interest  on  demand.  The  deed  was  registered 
uder  Stat  17  k  18  Vict,  c  36. 

L.  was  notoriously  in  the  habit  of  receiving  and  harlng  on  his  premises  implements  fh>m  the 
msksn,  and  disposing  of  them  on  account  of  the  makers,  on  commission.  He  took  possession 
of  this  engine^  and  was  in  the  habit  of  letting  it  out  to  hire  in  the  way  of  his  trade.  He  became 
btakrupt  at  a  time  when  the  engine  was  in  possession  of  a  farmer,  to  whom  it  had  been  so 
1st  by  him  on  hire.  At  that  time,  no  written  demand  had  been  made  db  L.  by  plaintiff  for 
pajOMnt 

Delendants  were  assignees  under  the  bankruptcy,  and  took  possession  of  the  engine.  And 
tbe  Court  of  Bankruptcy,  on  the  applieation  of  defendants,  under  sect  125  of  The  Bankrupt 
Uw  Consolidation  Act,  1849  (IS  k  13  Vict  o.  106),  found  that  L.,  at  the  time  he  became  bank- 
npt,  had  the  engtnei,  by  consent  and  permission  of  plaintiff  (claiming  to  be  true  owner),  in  bis> 
L/i,  possession,  order,  and  disposition ;  and  the  Court  directed  it  to  be  sold  under  the  direction 
of  defendants,  for  the  benefit  of  the  creditors. 

Upon  action  brought  by  j^aintiff  against  defondants  for  the  oonrersion :  Held,  that  the  case 
vai  within  sect  125,  and  plaintiff  was  not  entitled  to  reoorer. 

This  was  an  action  to  recover  damages  for  the  alleged  conversion 
bj  defendants,  in  their  character  of  assignees,  of  a  portable  steam- 
engine.  A  writ  of  summons  having  issued,  the  parties  agreed,  under 
The  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  126,  s,  4)/ 
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to  state  a  case  for  the  opinion  of  this  Court.    The  facts  agreed  to  were 
in  substance,  as  follows. 

The  plaintiffs  are  iron  founders  and  agricultural  implement  makers, 
carrying  on  business  at  Grantham,  in  Lincolnshire.  The  defendants 
are  assignees  of  Robert  Lane,  a  bankrupt    The  bankrupt,  Robert 

*1981  ^^^^  ^P  ^  *^^®  ^^®  ^^  ^^^  bankruptcy,  carried  on  business 
^  at  Cirencester,  in  Gloucestershire,  as  a  maker  and  seller  o* 
agricultural  implements ;  and,  as  part  of  his  business,  was  notoriously 
in  the  habit  of  receiving  and  having  on  his  premises  implements  from 
the  wholesale  makers  and  disposing  of  them  for  and  on  account  of 
such  wholesale  dealers,  on  commission.    In  November,  1857,  Lane 

Eurchased  from  th^  plaintifis  a  patent  portable  steam-engine,  of  eight- 
orse  power,  for  the  price  of  255/.,  and  gave  in  part  payment  a  bill 
of  exchange  for  50/.,  leaving,  after  deduction  of  a  trade  discount  of 
2}  per  cent.,  a  balance  owing  of  198/.  To  secure  this  balance,  Lane 
executed,  on  the  day  which  it  bears  date,  a  deed,  of  which  the  follow- 
ing is  a  copy. 

'*  This  deed,  made  the  24th  day  of  November,  1857,  between  Robert 
Lane,  of,"  &c.,  "  implement  maker  of  the  one  part,  and  Richard  Horns- 
by  and  Richard  Hornsby  the  younger,  of,"  &c.,  ironfounders,  of  the 
other  part.  Whereas  the  said  R.  Lane  hath  lately  purchased,  of  the 
said  R.  Hornsby  and  R.  Hornsby  the  younger,  one  patent  portable 
steam-engine,  and  is  indebted  to  the  said  R.  Hornsby  and  R.  Hornsby 
the  younger  in  the  sum  of  198/.,  on  a  balance  of  account  stated  be- 
tween them ;  and,  for  the  purpose  of  securing  to  them  the  repayment 
of  such  amount,  with  interest,  the  said  R.  Lane  has  agreed  to  assign 
over,  by  way  of  mortgage,  to  the  said  R.  Hornsby  and  R.  Hornsby 
the  younger,  the  said  steam-engine,  in  manner  hereinafter  mentioned. 
Now  this  indenture  witnesseth  that,  in  consideration  of  the  sum  of  198/. 
so  due  and  owing  to  the  said  R.  Hornsby  and  R.  Hornsby  the  younger, 
from  him  the  said  R.  Lane,  as  aforesaid,  and  for  the  purpose  of  secur- 
*1941  ^°^  ^^^  same,  he,  the  said  R.  Lane,  doth,  by  these  *presents, 
^  assign  and  set  over  to  the  said  R.  Hornsbv  and  R.  Hornsby  the 
younger,  their  executors,  administrators,  and  assigns,  all  and  singular 
the  said  portable  steam-engine  so  belonging  to  him,  the  said  R.  Lane, 
and  purchased  of  the  said  R.  Hornsby  and  R.  Hornsby  the  younger, 
as  aforesaid,  together  with  the  rights,  members,  and  appurtenances  to 
the  same  belonging,  and  all  the  estate  and  interest  of  him,  the  said 
R.  Lane,  in  and  to  the  said  goods,  chattels,  and  premises,  together  with 
full  power  anc^  authority  for  the  said  R.  Hornsby  and  R.  Hornsby  the 
younger,  and  the  survivor  of  them,  his  executors,  administrators,  and 
assigns,  and  all  persons  authorized  or  employed  by  him,  them,  or  any 
of  them,  from  time  to  time,  and  at  all  times,  to  enter  into  and  upon 
the  premises  of  him,  the  said  R.  Lane,  his  executors,  administrators  or 
assigns,  or  of  any  other  person  or  persons  where  the  said  goods 
and  chattels,  or  any  part  thereof,  may  at  any  time  be  found,  as 
far  as  the  said  R.  Lane  can  give  authority  for  such  purpose;  and  to 
take,  remove,  and  keep  possession  of,  the  same,  and  every  part  thereof 
as  fully  and  effectually  as  the  said  R.  Lane  would  do  in  his  own  per- 
son if  these  presents  had  not  been  made ;  and  also,  in  the  name  or 
names  of  the  said  R.  Lane,  his  executors,  administrators,  or  assigns,  to 
sue  for  and  recover  the  sam^  or  any  part  thereof:  To  have  and 
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enjoy  the  said  goods,  chattels,  and  premises,  hereby  assigned  unto  the 
said  K.  Hornsby  and  R.  Hornsby  the  younger,  and  the  survivor  of 
them,  his  executors,  administrators,  and  assigns,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  subject  to  the  proviso,  hereinafter  expressed 
and  contained  d  and  concerning  the  same     And  it  is  hereby  agreed 
and  declared,  between  and  by  the  said  parties  to  these  presents,  that 
*the  said  R.  Hornsby  and  R.  Hornsby  the  younger,  and  the  r*i  95 
survivor  of  them,  his  executors  or  administrators,  or  their  or  ^ 
his  assigns,  shall  stand  and  be  possessed  of  and  interested  in  the  said 
goods,  chattels,  and  premises  hereby  assigned,  or  expressed  or  in- 
tended so  to  be,  upon  trust  forthwith,  or  at  any  time  or  times  here- 
after when  they  or  he,  in  their  or  his  discretion,  shall  think  proper,  to 
take  actual  possession  of  the  said  goods,  chattels,  and  premises,  and 
sell  the  same,  or  any  part  or  parts  thereof,  by  private  contract  or  pub- 
lic auction  (with  power  for  such  vendors  or  vendor,^  or  any  of  them, 
to  purchase  the  said  goods,  chattels,  and  premises,  or  any  part  or  parts 
thereof,  at  any  such  auction  or  auctions,  for  their  or  his  own  absolute 
use  and  benefit),  for  such  price  or  prices  as  can  be  reasonably  had  or 
gotten  fur  the  same,  and  in  such  manner,  and  subject  to  such  condi- 
tions and  stipulations,  as  they  shall  think  proper ;  and,  after  payment 
of  all  the  expenses  of  or  incidental  to  the  execution  of  the  trusts 
hereof,  and  all  such  principal  and  interest  moneys  as  shall  be  then 
owing  to  them  or  any  of  them,  to  pay  the  surplus  (if  any)  of  the  pro- 
ceeds of  such  sale  or  sales,  and  assign  or  deliver  such  part  or  parts 
(if  any)  of  the  said  goods,  chattels,  and  effects,  as  shall  remain  unsold, 
unto  the  said  R.  Lane,  his  executors,  administrators,  or  assigns.     Pro- 
vided that,  until  default  shall  be  made  in  payment  of  such  principal 
and  interest  moneys,  upon  demand  in  writing  signed  by  the  said  R. 
Hornsby  and  R.  Hornsby  the  younger,  or  the  survivor  of  them,  ^is 
executors  or  administrators,  their  or  his  assigns,  or  some  person  auth  pr- 
ized by  him,  them,  some  or  one  of  them,  delivered  or  sent  by  p?>st 
to  the  said  R.  Lane,  his  executors  or  administrators,  or  left  for  hinp  at 
his  last-known  place  of  abode  in  England,  the  said  R.  Lane,  his  r*i  gg 
^executors  or  administrators,  may  possess  and  use  the  said   '- 
goods,  chattels,  and  premises,  without  hindrance  or  disturbance  by  the 
said  R.  Hornsby  and  R.  Hornsby  the  younger,  their  executors,  ad- 
ministrators, or  assigns,  or  any  of  them.     Provided,  also,  that,  in  case 
the  said  R.  Lane,  his  executors  or  administrators,  shall,  at  any  time 
before  such  sale  or  sales,  pay  and  discharge  such  balance  of  principal- 
money  and  such  interest,  and  all  such  costs,  charges,  and  expenses,  as 
shall  be  then  due  and  owing  under  or  by  virtue  of  these  presents,  the 
assignment  hereby  made  shall,  as  to  all  the  goods,  chattels,  and  premi- 
ses, or  such  of  them  as  shall  not  have  been  sold  as  hereinbefore  men- 
tioned, be  void.     And  the  said  R.  Lane,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenants  with  the  said  R.  Hornsby  and  R. 
Hornsby  the  younger,  and  the  survivor  of  them,  his  executors  and 
administrators,  their  and  his  aasigns,  that  he,  the  said  R.  Lane,  his 
heirs,  executors,  or  administrators,  shall  and  will  immediately,  on  de- 
mand thereof  by  the  said  R.  Hornsby  and  R.  Hornsby  the  younger, 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns,  pay  to  them  or  him  the  said  sum  of 
198/.,  together  with  interest  for  the  same,  from  the  date  of  these  pre- 
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senta,  at  the  rate  of  61.  per  cent,  per  annum,  without  any  dedaotion  ei 
abatement  therefrom.    In  Witness  whereof,"  &c. 

This  deed  is  properly  stamped ;  and  a  copy  thereof  was  duly  filed 
within  the  time  and  in  the  manner  provided  by  the  stat  17  &  18  Vict, 
c.  36,  relating  to  bills  of  sale.  k 

No  written  demand  has  ever  been  made  on  Lane  for  payment  of 
the  balance  due  upon  his  account,  as  provided  for  by  the  de^. 
*1971  *^^^  Baid  steam-engine  was,  shortly  after  the  contract,  for- 
-I  warded  by  Messrs.  Hornsby  to  Lane,  who  has  been  in  the  habit 
of  letting  it  out  to  hire  in  the  ordinary  way  of  his  trade.  And,  at 
the  time  of  his  bankruptcy,  as  hereinafter  mentioned,  it  was  in  the 
possession  of  a  farmer  to  whom  it  had  been  let  on  hire. 

On  20th  May,  1858,  Lane  was  duly  declared  and  adjudicated  to 
be  a  bankrupt,  on  his  own  petition ;  the  act  of  bankruptcy  being  a 
declaration  of  insolvency  previously  made  and  filed  on  the  same  day. 
And  the  defendants  were  afterwards  duly  appointed  assignees.  There 
was  due  to  Messrs.  Hornsby,  at  the  date  of  the  bankruptcy,  for  prin- 
cipal and  interest,  the  sum  of  194JL  14«.  M. 

The  defendants,  as  assignees,  took  possession,  by  the  messenger,  ct 
the  said  steam-engine.  On  the  7th  June,  1858,  a  written  demand  wa^ 
duly  made  upon  them,  on  behalf  of  the  plaintifSs,  requiring  them  to 
deliver  it  up  to  the  plaintiffs  ;  which  they  refused  to  comply  with,  on 
the  ground  that  the  steam-engine  was,  at  the  time  of  the  bankraptcy, 
in  the  order  and  disposition  of  the  bankrupt,  as  reputed  owner,  with 
the  consent  of  the  true  owners,  and  therefore  passed  to  them  as 
assignees. 

On  26th  July,  1858,  in  the  Court  of  Bankruptcy  for  the  Bristol 
District,  being  the  Court  which  properly  had  jurisdiction  in  the  mat- 
ter of  Lane's  bankruptcy,  the  following  order  was  made  by  the  Com- 
missioner, to  whom  tne  matter  had  properly  been  referred. 

''Upon  the  application  of  Mr.  Cnarles  JSevan,  the  agent  for  the 
assignees,  solicitor,  and  upon  reading  his  deposition  sworn  in  the  Court 
this  day,  I,  the  Commissioner  acting  in  the  prosecution  of  the  said 
petition,  do  find  that,  at  the  time  when  the  said  Robert  Lane  became 

'('1981  *^^^^^P^)  ^^  ^^'  ^7  ^^®  consent  and  permission  of  Richard 
-I  Hornsby  and  Bichard  Hornsby  the  younger  (who  claim  to  be 
the  true  owners  thereof),  in  the  possession,  order,  and  disposition  of 
him,  the  said  Robert  Lane,  the  patent  portable  steam-engine  referred 
to  in  the  said  deposition,  and  whereof  the  said  Richard  Hornsby  and 
Richard  Hornsby  the  younger  were  the  reputed  owners.  And  I  do 
hereby,  in  pursuance  of  the  power  in  this  behalf  given  me  by  The 
Bankrupt  Law  Consolidation  Act,  1849,  order  that  the  said  patent 
portable  steam-engine  be  sold  and  disposed  of,  under  the  direction  of 
the  assignees  of  the  estate  and  effects  of  the  said  bankrupt,  for  the 
benefit  of  the  creditora  of  the  said  bankrupt." 

(Signed)    "  M.  D.  Hill,  Commissioner.'^ 

The  portable  steam-engine  mentioned  in  this  order  b  that  for  the 
wrongful  conversion  of  which  this  action  is  brought. 

If  the  Court  shall  be  of  opinion  that  the  plaintiflb  are  oititled  to 
recover,  judgment  is  to  be  entered  for  them  for  1».  damages  and  40s. 
costs,  if  the  steam-engine,  with  its  apparatus,  as  taken  possession  of 
by  the  defendants,  be  restored  to  the  plaintiffs  within  one  week  after 
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the  giving  of  judgment;  or,  if  not  so  delivered,  then  judgment  is  to 
be  entered  for  the  plaintiffs  for  1942.  145.  4c2.  damages,  and  40^.  costs. 
If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  not  entitled 
to  recover,  then  judgment  of  non.  pros,  is  to  be  entered,  with  costs. 

Karalake,   for  the  plaintiffs. — The  question  is,  to  a  considerable 
extent,  one  of  £Etct.     The  transaction  is  bon$  fide ;  and  this  would 
seem  enough  to  prevent  the  *case  from  being  one  of  apparent   r«-iQQ 
possession,  except  for  the  authority  of  Freshney  v.  Carrick,  1    ■- 
H.  ft  N.  653.t    There  it  was  held  that,  goods  being,  after  a  deed  of 
assignment  much  like  <he  present,  left  in  the  hands  of  the  assignor, 
they,  upon  his  bankruptcy,  were  in  his  possession,  order,  and  disposi- 
tion within  sect  125  of  The  Bankrupt  Law  Consolidation  Act,  1849 
(12  ft  18  Vict.  c.  106).    But  there  i^  a  feature  in  this  case  which  there 
was  not  in  Freshney  v,  Carrick :  the  engine  here  was  not  in  the  actual 
possession  of  the  bankrupt  at  the  time  of  the  bankruptcy,  but  in  that 
of  the  farmer.     [Lord  Campbell,  C.  J. — Was  not  the  farmer's  posses- 
sion the  possession  of  the  bankrupt  ?     Could  not  the  bankrupt  lend 
the  engine  to  the  farmer  ?]     The  farmer  might  at  any  time  have  been 
compelled  to  deliver  it  up  to  the  mortgagees.     The  case,  therefore,  is 
one  where  the  bankrupt  has  neither  the  possession  nor  the  legal 
right;  the  one  being  in  the  farmer,  the  other  in  the  mortgagees.     In 
Greening  v,  Clark,  4  B.  ft  C.  816  (E.  C.  L.  R.  vol.  10),  a  party  bought 
goods  lying  in  the  East  India  Company's  warehouses,  and  left  the 
warrants  in  the  hands  of  the  vendor,  who  pledged  them,  and,  before 
he  got  them  back,  became  bankrupt :  it  was  held  that  the  goods  were 
not  in  the  possession,  order,  and  disposition  of  the  bankrupt,  under 
Stat  21  Ja.  1,  c.  19,  s.  11,  at  the  time  of  the  bankruptcy.    So,  where 
a  horse-dealer  assigned  his  stock  in  trade,  but  was  allowed  to  carry  on 
the  business  for  the  vendees,  in  his  own  name,  till  the  vendees  should 
determine  his  possession  by  notice,  and  they  did  so  determine  it,  and 
gave  notice  to  parties  who  had  in  their  hands  some  of  the  stock  in 
trade,  it  was  held  that,  upon  the  horse-dealer's  subsequent  bankruptcy, 
fbe  *stock  remaining  in  the  hands  of  the  same  parties  did  not  r«ooo 
pass  to  the  assignees  under  the  bankruptcy  within  stat  6  G.  4,   '- 
c.  16,  s.  72:  Price  v.  Groom,  2  Exch.  542 :t  and  Bolfe,  B.,  said,  "I 
▼ery  much  doubt  whether  goods  in  the  possessicm  of  third  parties  can 
be  said  to  be  in  the  possession,  order,  and  disposition  of  the  bankrupt 
at  all;  in  other  words,  whether  a  constructive  possession  of  them  is 
sufficient"    Ex  parte  Taylor,  Mont.  Bep.  Ca.  Bank.  240,  is  a  decision 
on  the  same  principle :  it  was  there  held  that  goods  were  not,  under 
Stat.  6  G.  4,  c.  16,  s.  72,  in  the  reputed  ownership  of  a  bankrupt,  when 
they  were  held,  under  a  lien  against  him,  by  a  third  party.    The  ob- 
servations made  by  the  learned  Judges  in  Hamilton  v.  Bell,  10  Exoh. 
546,t  ^^  in  &vour  of  the  view  for  which  the  plaintifiSs  contend,  as 
showing  that  there  must  be  actual  possession  giving  an  improper  and 
false  credit  to  the  bankrupt    In  the  present  case  there  is  no  question 
but  that  the  security  was  given  for  a  real  debt,  and  that  the  transaction 
between  the  mortgagees  and  the  bankrupt  would  have  been  unim- 
penohable  had  not  luinkruptcy  intervenea.     And  it  is  not  unreason- 
able to  infer  that  the  farmer  knew  that  the  plaintifib  could  claim  the 
goods  from  him.    [Lord  Campbell,  C.  J. — That  strikes  me  as  a  very 
violeut  presumption.]     If  he  had  been  expressly  told  so,  the  appear 
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ance  of  possession  would  have  been  the  same  as  to  third  parties.  It 
was  held,  in  Brewin  v.  Short,  5  E.  &  B.  227  (E.  C.  L.  R.  vol.  85).  that 
a  mere  demand  made  upon  the  bankrupt,  before  the  bankruptcy,  by 
the  owner,  is  sufficient  to  take  the  case  out  of  the  operation  of  sect. 
125  of  Stat.  12  &  13  Vict.  c.  106.  Suppose  the  engine  had  been  the 
*20n  *^s^^^^®  property  of  the  plaintifl&,  *and  they  had  employed  the 
^  bankrupt  to  let  it  upon  commission  (as  he  was  in  the  habit  of 
doing,  though  he  did  not  do  so  in  this  particular  instance),  and  he  had 
accordingly  let  it  to  the  farmer,  what  pretence  could  there  have  been 
for  the  application  of  sect.  125  7  The  essential  point  of  time  is  that 
of  the  bankruptcy.  [Lord  Campbell,  C.  J. — At  that  time,  the  bank- 
rupt had  let  out  the  engine :  what  stronger  indication  of  ownership 
could  there  be  ?]  A  third  party  would  have  no  reason  to  know  that 
the  engine  had  not  been  sold  to  the  farmer.  The  question,  after  all, 
is  principally  one  of  fact :  and  it  is  for  the  defendants,  who  claim  the 
property  against  the  legal  owners,  to  establish  the  fact  of  reputed  pos- 
session. It  would  seem  to  be  a  fair  rule  that  the  reputeil  ownership 
can  exist  only  where  the  Court  of  Bankruptcy  would  allow  the  as- 
signees to  take  possession.  That  shows  that  there  must  be  actual  pos- 
session in  the  bankrupt. 

Oripps,  contri. — The  case  of  Freshney  v.  Carrick,  1  H.  &  N.  653.t 
shows  conclusively  that,  if  the  bankrupt  was,  at  the  time  of  his  bank- 
ruptcy, in  possession  of  the*  mortgaged  property,  the  case  is  within 
sect.  125.  The  only  remaining  question  is,  whether  the  possession  of 
the  bankrupt  is  negatived  by  the  fact  that  the  engine  was  let  to  the 
farmer.  But  that  letting  was  an  act  of  ownership  by  the  bankrupt. 
(He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — Mr.  Karslake  admits  the  authority  and  ap- 
plicability of  Freshney  v,  Carrick ;  and  the  only  distinction  suggested, 
kkqao-i  between  that  case  *and  the  present,  is  that  here  the'  actual  pos- 
^  session  of  the  chattel  was  not  in  the  hands  of  the  bankrupt,  but 
in  those  of  the  farmer  to  whom  he  had  let  it.  That  I  do  not  think 
a  sufficient  distinction.  I  do  not  throw  any  doubt  on  the  other  cases 
which  have  been  cited  for  the  plaintiffs,  where  a  third  party  had  a 
legal  right  to  the  possession.  But  what  was  the  chattel  here,  and 
what  use  was  made  of  it?  It  was  a  portable  chattel,  to  be  let  out  and 
returned  to  the  party  lending  it.  That  Would  strengthen  the  belief 
that  the  party  letting  was  the  actual  owner.  If  it  had  always  been 
kept  at  tne  bankrupt's  house,  perhaps  that  might  have  suggested  a 
belief  that  he  had  it  there,  as  agent  for  the  real  owner,  to  be  aisposed 
of  by  himself  on  commission.  But,  when  he  let  it  out  for  a  job,  the 
inference  would  be  that  it  was  his  own,  out  and  out,  and  that  he  re- 
ceived for  himself  the  profits  incidental  to  its  being  let  out.  The  fact 
that  it  was  not  on  his  premises  is  utterly  immaterial.  If  we  are  to 
adhere  to  the  decision  of  Freshney  v,  Carrick,  1  H.  &  N.  653,t  we  must 
give  judgment  for  the  defendants. 

(WlQHTMAN,  J.,  was  absent.) 

Erls,  J. — I  also  am  of  opinion  that  the  assignees  are  entitled  to  oar 
judgment.  It  has  been  decided  that,  whatever  be  the  transaction  be- 
tween mortgagor  and  mortgagee,  a  mortgaged  chattel  left  in  the  hands 
of  the  mortgagor  at  the  time  of  his  bankruptcy  passes  to  his  assic^nees 
under  sect.  125.    That  comprehends  the  case  of  this  threshing  machiDe ; 


1  ELLIS  &  ELLIS.     Q.  B.  202 


only  tbat,  at  the  particular  moment  of  the  bankruptcy,  the  mortgagor 
had  let  it  out  'Ho  a  third  party.     The  fact  is  not,  in  my  judg-   r*oo9 
ment,  sufficient  to  show  that  the  possession  was  not  in  the  bank-   '- 
rapt;  for,  in  a  certain  sense,  the  chattel  was  still  in  his  disposition. 

Judgment  for  defendants. 


The  QUEEN  v.  COTTON  and  Others,  Justices  of  ESSEX.    Nov.  22. 

Uiidar  the  NatsaacM  Remorsl  Aot  for  England,  1855  (18  4  19  Viet  o.  121),  b.  12,  the  power 
of  ■  LooaI  Aathority  to  prefer,  aod  the  Jnriidintion  of  Juttioea  to  determine,  a  complaint  in 
ntpeet  ef  a  naisanee  eziating  within  the  area  of  that  Local  Avthority,  aciee*  only  where  the 
eaaM  of  raeh  aaisaaea  ia  alao  within  that  area. 

L9  0.  A  Co^  hrawen  at  B.,  a  parish  within  the  area  of  a  Local  Board  of  Health,  drained  their 
brewery  into  the  rirer  there,  and  thereby  eanaed  a  nnisanee  lower  down  in  the  rirer,  at  D.,  a 
parish  within  the  Joriadietion  of  another  Loeal  Authority. 

The  Local  Aathority  for  D.  haTing  preferred  a  complaint  before  Joatieei  against  I.,  0.  A  Co. 
ia  rsspeet  ef  saeh  aalsanee : 

Held,  that  the  justioei  had  no  JnriidiotioB,  the  origin  of  the  nnisanee  not  being  within  the 
ana  of  the  Local  Authority  for  D. 

WooLLKTT,  in  this  Term,  obtained  a  rule  calling  on  William  Cot- 
ton, John  Gumey  Fry,  and  Henry  Bingley,  Esquires,  three  of  the 
justices  of  the  peace  actine  for  the  division  of  the  half  hundred  of 
Braintree,  in  the  county  of  Essex,  and  on  Octavius  Edward  Coope, 
Edmund  Vipan  Ind,  George  Coope,  Edmund  Ind,  and  Charles  Peter 
Matthews,  to  show  cause  why  the  said  three  justices  should  not  proceed 
to  hear  and  determine  the  information  and  complaint  of  Henry  Thomp- 
son, on  behalf  of  the  Nuisances  Bemoval  Committee  for  the  parish  of 
Dagenham,  in  the  county  of  Essex,  which  came  on  for  hearing  before 
the  said  justices,  against  the  said  O.  £.  Coo{>e,  E.  Y.  Ind,  G.  Coope, 
£.  Ind,  and  C.  P.  Matthews,  for  the  nuisance  in  the  said  informatioih 
mentioned:  or  why  a  writ  of  mandamus  should  not  issue  directed  to 
the  said  three  justices  for  the  purpose  aforesaid. 

*From  the  affidavit  upon  which  the  rule  was  obtained,  it  r*o(i± 
itppeared  that  the  Nuisances  Bemoval  Committee  for  the  parish  > 
of  Dagenham  took  out  a  summons,  under  the  12th  section  of  The- 
Nnisanoes  Removal  Act  for  England,  1855  (18  k  19  Yict.  c.  121),  for 
a  sammons  against  Messrs.  Ind,  Coope  k  Co.,  who  are  brewers  resid- 
ing and  carrying  on  business  in  the  parish  of  Bomford,  Essex,  in 
respect  of  an  alleged  nuisance  by  them.  The  summons  set  out  the 
information  upon  which  it  was  granted,  and  which  stated  that,  "  in  the 
said  parish  of  Dagenham,"  "a  certain  stream  or  watercourse,  known 
as  the  river  Rom,  which  passes  through  a  part  of  the  said  parish,"  "  is 
there  in  so  foul  and  polluted  a  state  as  to  be  a  nuisance  and  injurious 
to  health ;  and  that  such  nuisance  was  caused  by  the  act  of  Messrs. 
Ind,  Coope  k  Co.,  "of  Romford,  in  the  said  county."  It  appeared, 
from  the  affidavit,  that  the  act  complained  of  was  the  drainage,  by 
Messrs.  Ind,  Coope  k  Co.,  of  their  brewery  at  Romford  into  the  said 
river  Bom,  which  flows  through  that  parish  and  thence  through 
Dasenham.    There  is  a  separate  local  board  of  health  for  Romford. 

Upon  the  summons  coming  on  for  hearing,  it  was  objected,  on 
hehiJf  of  Messrs.  Ind,  Coope  k  Co.,  that  the  justices  had  no  jurisdic- 
tion to  hear  and  determine  the  said  summons,  which  related  to  a 
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naisanoe  within  Dagenham.  inasmuoh  as  Messrs.  Ind,  Coope  k  Co^ 
resided  and  carried  on  business  in  the  adjoining  parish  of  Bomford, 
which  had  a  local  board  of  health  of  its  own ;  and  the  justices  dis- 
missed the  summons  on  this  ground. 

The  affidavit  also  stated  that,  had  the  case  proceeded,  evidence 

would  have  been  given,  on  the  part  of  the  Nuisances  Removal  Com- 

HQAc-i   mittee,  that  the  foul  state  of  *the  river  at  Dagenham  was 

^  caused  in  a  great  degree  by  the  act  of  Messrs.  Ind,  Cioope  k  Co., 

at  Bomfbrd. 

Tindal  Atkinson  now  showed  cause. — The  justices  had  no  jurisdiction 
to  hear  the  complaint  of  the  Dkgenham  Nuisances  Bemoval  Coro- 
mittee,  as  the  nuisance,  if  any,  did  not  arise  within  the  area  of  that 
Local  Authority,  but  within  that  of  the  Local  Authority  for  Bomford. 
A  Local  Authority  can  take  cognisance  of  a  nuisance  only  where  it 
arises  within  the  area  of  their  jurisdiction.  Sect  8  of  stat.  18  &  19 
Vict.  c.  121,  defines  "nuisances"  as  including  "any  premises  in  such 
a  state  as  to  be  a  nuisance  or  injurious  to  health;  any  pool,  ditch, 
gutter,  watercourse,  privy,  urinal,  cesspool,  drain,  or  ashpit  so  foul  as 
to  be  a  nuisance  or  injurious  to  health  :  any  animal  so  kept  as  to  be  a 
nuisance  or  injurious  to  health :  any  accumulation  or  deposit  which  is 
a  nuisance  or  injurious  to  health."  This  definition  is  evidently  in- 
tended to  embrace  only  premises,  and  nuisances  existing  on  premises, 
within  the  jurisdiction  of  the  particular  Local  Authority  in  each  case. 
Sect.  10,  which  prescribes  by  whom  notice  of  a  nuisance  upon  private 
premises  may  be  given  to  the  Local  Authority,  and  sect.  11,  which 
enables  the  Local  Authority,  upon  such  notice,  to  enter  upon  the  pre- 
mises, also  point  only  to  nuisances  existing  within  the  jurisdiction  of 
the  particular  Local  Authority.  So  do. sects.  18,  16, 18,  which  provide 
for  the  abatement  of  private  nuisances,  upon  an  order  of  justices,  by 
structural  works  or  otherwise.  And  sect.  80,  whieh  provides  that 
'*  the  Local  Authority  may,  within  the  area  of  their  jurisoiction,  direct 
any  proceedings  to  be  taken  at  law  or  in  equity  in  cases  coming  within 
*20&]  ^^^  purview  of  this  Act^  and  mav  order  '^proceedings  to  be 
-'  taken  for  the  recovery  of  any  penalties,  and  for  the  punishment 
of  any  persons  offending  against  the  provisions  of  this  Act,"  expressly 
limits  the  power  of  each  Local  Autnority  to  take  cognisance  of  nui- 
sances to  the  particular  area  assigned  to  it.  On  the  same  principle  it 
was  decided,  in  Begina  v.  Tatham,  8  E.  &  B.  915  (£.  G.  L.  B.  vol.  92), 
that  the  power  of  the  Local  Authority  to  assess  in  respect  of  sewers, 
&c.,  laid  down  by  them  for  the  purpose  of  removing  a  nuisance  was 
confined  to  property  within  the  oistrict  for  which  they  act. 

WoolkU,  contri. — The  Act  prescribes  no  limit  to  the  jurisdiction  of 
a  Local  Authoritv.  [Lord  Campbell,  C.  J. — Suppose  the  justices  bad 
made  an  order  ror  the  abatement  of  this  nuisance?  How,  and  by 
whom,  could  it  have  been  carried  out?]  The  justices  could  have 
made  an  order  on  Messrs.  Ind,  Cioope  k  Co.  to  remove  the  nuitiance ; 
and,  in  default  of  their  removing  it,  the  justices  might  have  inflicted 
a  penalty,  and  the  Local  Authoritj^  miffht  have  executed  certain  works, 
and  charged  Ind,  Coope  k  Co.  with  the  expenses.  [Lord  Campbell, 
C.  J. — Not  if  the  nuisance  did  not  arise  within  the  area  of  the  Local 
Authority.]  That  might,  perhaps,  preclude  them  from  constructing 
works  to  remove  it ;  but  not,  at  all  events,  from  proceeding  agaiu:>t 
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the  party  who  caused  it.  Sect.  SO  imposes  no  limit  as  to  the  parties 
against  whom  the  Local  Authority  may  proceed  for  causing,  however 
remotely,  a  nuisance  which  exists  within  their  area.  Sect.  12  empowers 
a  justice  to  issue  a  summons  against "  the  person  by  whose  act,  default, 
pennission,  or  *8uffe^nce  the  nuisance  arises  or  continues,  or  ri»oo7 
if  such  person  cannot  be  found  or  ascertained,  the  owner  or  ^ 
occupier  of  the  premises  on  which  the  nuisance  arises."  If  the  con- 
struction contended  for  on  the  other  side  were  correct,  the  language 
would  have  been  "  found  or  ascertained  within  the  district^"  or  to  that 
effect  In  fact,  the  person  causing  the  nuisance  could  always  be  found, 
if  within  the  area  of  the  Local  Authority :  so  that  the  section  clearly 
implies  a  power  in  the  Local  Authority  to  proceed  against  persons 
residing  without  that  area.  Sect.  85,  moreover,  which  directs  the 
proper  form  of  describing  the  person  proceeded  against,  "  whenever, 
in  any  proceeding  under  this  Act,"  "it  shall  become  necessary  to 
mention  or  refer  to  the  owner  or  occupier  of  any  premises,"  shows 
that  the  Ijegislature  contemplated  the  possibility  of  proceedings  against 
parties  other  than  such  owner  or  occupier.  Form  (F.),  given  in  the 
schedule,  confirms  this  view  of  the  statute ;  for  it  sets  out  the  form  of 
an  ordefr  of  justices  for  the  removal  of  a  nuisance  by  the  Loc;il 
Authority,  reciting  "that  no  owner  or  occupier  of  the  premises,  or 
person  causing  the  nuisance,  is  known  or  can  be  found  [as  the  case  may 
ic]."  Regina  v.  Tatham,  8  E.  &  B.  915  (E.  C.  L.  R.  vol.  92),  is  not  in 
point..  Sect.  22,  upon  which  that  case  turned,  contains  an  express 
proviso  limiting  the  powers  of  the  Local  Authority  under  that  section 
to  the  district  for  which  they  act. 

Lord  Campbell,  C.  J. — l  am  of  opinion  that  this  rule  should  be 
discharged.  The  persons  who  are  stated  to  have  caused  this  nuisance, 
though  they  may  perhaps  be  liable  to  an  action  on  that  ground,  are 
not  liable  to  •proceedings  by  the  Local  Authority  for  Dagen-  r*oo8 
bam.  I  think  that,  looking  at  the  language  of  the  Act,  and  ^ 
particularly  at  sect.  80,  it  is  clear  that  the  justices  have  not  complete 
jurisdiction  to  determine  a  complaint  of  a  nuisance,  preferred  by 
a  Local  Authority,  unless  both  the  cause  and  effect  of  the  nuisance  be 
"within  the  area  of"  the^  "jurisdiction"  of  that  Local  Authoritv. 
Except  in  such  case,  I  should  say  that  they  have  no  jurisdiction  at  all. 
I  do  not  think  that  it  was  the  intention  of  the  Legislature  to  give  to 
Local  Boards  of  Health  any  power  to  institute  proceedings  in  respect 
of  remote  nuisances,  such  as  this,  arising  outside  their  district.  Hers 
the  nuisance  was  committed  in  Romford ;  and  no  act  was  done  in  the 
parish  of  Dagenham,  or  within  the  area  of  the  Dagenham  Local 
Board,  by  Messrs.  Ind,  Coope  &  Co.,  the  parties  charged  with  causing 
a  nuisance  within  the  area.  The  cause,  tnerefore,  of  the  nuisance  did 
not  arise  within  that  area ;  and  the  justices  had  therefore  no  jurisdic- 
tion to*  hear  a  complaint  preferred  by  the  Local  Authority  for  that  area. 
(WlOHTHAK,  J.,  was  absent.) 

Erlb,  J. — ^I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  summary  jurisdiction  of  justices  with  respect  to  the  removal  of 
nuisances,  under  The  Nuisances  Removal  Act  for  England,  1855,  can 
be  put  in  motion  only  by  a  Local  Board  of  Health,  or  a  body  invested 
with  the  powers  of  a  Local  Board.  Now  the  area  of  the  jurisdiction 
of  Local  Boards  of  Health'  is  limited   by  the  statute  to  nuisanees^ 
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defined  by  sect.  8,  of  which  the  cause  and  character  can  be  aacer- 
*20d1  ^^^^  ^within  the  district  assigned  to  each  particular  Local 
-I  Board;  these  nuisances  only  can  be  removed  by  them.  Such 
proceedings  by  a  Local  Authority  are  very  different  from  proceedings 
in  respect  of  a  consequential  nuisance,  caused  by  something  widely 
remote  from  the  place  where  the  effect  complained  of  exists.  It 
would  be  most  dangerous  to  take  away  from  the  regular  tribunals  the 
investigation  of  such  a  question,  often  a  most  complicated  and  im- 
portant one,  and  to  transfer  it  to  the  jurisdiction  of  any  two  justices 
of  the  peace.  The  origin  of  the  nuisance  must  be  within  the  area  of 
the  Local  Authority,  in  order  to  make  the  nuisance  amenable  to 
their  statutory  jurisdiction:  this,  I  think,  appears  from  the  language 
of  sect.  8,  which,  in  defining  what  are  to  be  considered  nuisances 
within  the  statute,  clearly  points  only  to  nuisances  arising  upon 
premises  within  the  particular  district.  And,  if  structural  works, 
under  sect.  16,  should  be  necessary  at  Bomford  for  the  removal  of  this 
nuisance,  or  if  it  should  be  necessary  that  a  sewer  should  be  laid 
down  under  sect.  22, 1  am  at  a  loss  to  see  how  the  Local  Authority  for 
Dagenham  could  have  the  right  to  inspect  premises  within  the  area 
of  the  Local  Board  of  Health  for  Bomford,  or  execute  any  works 
within  that  area.  I  am  strongly  of  opinion  that  it  would  be  mosi 
dangerous  to  give  to  justices  a  summary  jurisdiction  in  a  case  of 
this  kind. 
(HiLii,  J.,  ^as  absent.)  Bule  discharged. 


*210]  «The  QUEEN  V.  The  Mayor  of  CAMBBIDGB.    iV<w.  22. 

On  the  nviBlon  of  the  hur^u  lists  of  %  horough  divided  into  wards,  bj  the  MajBr  aad 
MsessoFB,  under  stat  6ft  6  W.  4,  o.  76,  the  Mayor  may  call  upon  a  baigess  who  eeeapiee 
distinct  premises,  conferring  a  ?ote,  in  more  than  one  ward,  and  whose  name  appears  nwkr 
each  in  the  bniigess  lists,  to  seleet  the  ward  in  which  he  will  be  enrolled  in  the  bnrgess  roU  as 
▼oting,  under  secL  44 ;  and,  in  default  of  his  selecting,  may  retain  his  name  in  the  list  of  aaty 
one  of  the  wards  in  which  he  so  occupies,  and  expunge  his  name  from  the  others. 

O'Mallbt,  in  this  t^m,.  obtained  a  rule  calling  on  the  Mayor  of  the 
borough  of  Cambridge  to  show  cause  why  a  mandamus  should  not 
issue,  "commanding  him  to  insert  the  name  of  Charles  Finch  Foster 
on  the  burgess  roll  of  the  said  borough,  in  respect  of  a  house  situate 
in  Trinity  Street,  in  the  parish  of  St  Michael,  within  the  said  borough ; 
and  also  to  insert  the  name  of  the  said  C.  F.  Foster  on  the  burgess 
roll  of  the  said  borough  in  respect  of  a  house  situate  in  Mill  Lane,  in 
the  parish  of  St  Benedict,  within  the  said  borough  ;  and  also  to  insert 
the  name  of  the  said  C.  F.  Foster  on  the  burgess  roll  of  the  said  borough 
ip  respect  of  a  warehouse  situate  in  Mill  Lane,  in  the  parish  of  St 
Botolph,  within  the  said  borough." 

It  appeared  from  the  affidavits  that  Cambridge  is  one  <^  the 
boroughs  mentioned  in  schedule  (A.),  sect  1,  to  stat  5  &  6  W.  4,  c. 
76,  and  is  divided  into  five  wards,  viz :  St  Andrew's  Ward,  East  Barn- 
well Ward.  West  Barnwell  Ward,  Market  Ward,  and  Trinity  Ward. 
On  the  last  day  of  August,  1858,  Foster  occupied  distinct  premises  in 
the  parish  of  St  Michael,  in  St.  Andrew's  Ward ;  in  the  parish  of 
St  Andrew  the  Less,  in  East  Barnwell  Ward ;  in  the  parish  of  St 
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Benedict)  in  West  Barnwell  Ward ;  and  in  the  parish  of  St  Botolph, 
in  Trinity  Ward.  He  had  paid  all  rates  due  in  respect  of  the  said 
premises  respectiyely,  and  had  occupied  all  of  them  for  a  time 
sufficient  to  qualify  him  to  have  his  name  inserted  in  the  burgess  roll 
of  the  borough  in  respect  of  any  of  them.  On  1st  September,  1858, 
the  burgess  lists  for  the  said  parishes  were  made  out ;  and  Foster's 
name  was  inserted  *in  each  list.  On  Ist  October,  1858,  the  r^oii 
Mayor  and  assessors  held  a  court  for  the  revision  of  the  lists:  ^ 
aod,  by  order  c^  the  Mayor^  an  application  was  made  to  Foster 
requesting  him  to  select,  on  or  before  the  8th  October,  1858,  which 
ward  he  would  be  enrolled  in.  On  8th  October,  1868,  Foster  attended 
the  court  held  on  that  day,  and  protested  against  the  right  of  the 
court  to  expunge  his  name  from  any  of  the  lists,  and  refused  to  select 
a  ward.  The  Mayor  then  retained  Foster's  name  on  the  burgess  roll 
as  being  rated  in  respect  of  the  premises  in  the  parish  of  St.  Andrew 
the  Less,  in  East  Barnwell  Ward,  and  expungea  it  from  the  list  of 
St.  Andrew's  Ward,  from  the  list  of  West  Barnwell  Ward,  and  from 
the  list  of  Trinity  Ward.  At  an  election  of  councillors  of  East  Barn- 
well Ward,  on  1st  November,  1858,  Foster  voted  as  a  burgess  of  that 
ward. 

Luah  now  showed  cause. — Sect.  44  of  5  &  6  W.  4,  c.  76,  enacts  that 
"every  burgess  of  any  borough  shall  be  entitled  to  vote  in  the  elec- 
tion of  the  councillors  and  assessors  to  be  chosen  within  that  ward  in 
which  the  property  of  such  burgess  for  which  he  appears  to  be  rated 
on  the  burgess  roll  for  the  time  bein^  of  such  borough  stall  appear 
to  be  situated,  and  not  otherwise ;  and  if  any  burgess  shall  be  rated 
in  respect  of  distinct  premises  in  two  or  more  wards,  then  he  shall 
be  entitled  to  be  enrolled  and  to  vote  in  such  one  of  the  said  wards 
as  he  shall  select,  but  not  in  more  than  one."  Foster,  therefore,  was 
bound  to  select  the  ward  under  which  he  would  be  enrolled.  More- 
over, he  has  since  made  his  selection,  by  exercising  his  right  of  voting 
in  respect  of  the  premises  in  East  Barnwell  Ward,  and  is  therefore 
clearly  precluded  nrom  being  enrolled  or  voting  in  respect  of  any  other 
ward.  [Lord  Campbell,  G.  J. — He  might  *claim  to  have  his  r«oi  o 
name  transferred  to  another  ward.]  But  not  to  have  it  enrolled  '* 
for  more  than  one. 

O'MdUey,  contr^ — The  question  is,  whether  the  Mayor  had  a  right, 
when  the  burgess  lists  were  being  revised,  to  call  on  Foster  to  select, 
and,  on  his  not  doin^  so,  to  select  for  him.  Now,  first,  a  burgess  is 
not  bound  to  make  his  selection  till  he  comes  up  to  vote.  [Eble,  J. 
— ^Your  rule  does  not  raise  that  question.]  And,  secondly,  the  Mayor, 
at  all  events,  had  no  power  to  make  a  selection  for  him.  The 
anthoritv  to  revise  given  to  the  Mayor  by  the  Act  extends  only  to  the 
parish  lists :  the  **  ward  lists,**  in  the  burgess  roll,  are  made  out  by 
the  Town  Clerk,  under  sect.  45,  from  the  parish  lists  delivered,  under 
sect.  22,  to  him  by  the  Mayor.  And,  as  regards  the  parish  lists,  there 
is  nothing  in  the  statute  to  prevent  the  name  of  a  burgess  from  ap- 
pearing in  each  parish  in  which  he  is  rated.  The  Mayor,  therefore, 
W  no  right  to  interfere  in  the  present  case.  This  application  is 
made  under  stat  7  W.  4  &  1  Vict.  c.  78,  s.  24,  which  provides  that 
*'any  person  whose  claim  shall  have  been  rejected,"  "at  the  revision 
of  the  burgess  roll,''  may  apply  for  a  mandamus  to  the  Mayor  for  the 
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time  being(a)  to  insert  his  name.  [Hill,  J. — ^That  provision  applies 
to  cases  where  the  claimant's  name  does  not  appear  on  the  bargess 
roll  at  all ;  it  was  intended  to  prevent  the  decision  of  the  Mavor,  as  to 
not  inserting  or  altogether  expunging  a  name,  from  being  final,  as  h 
had  hitherto  been.  The  enactment  does  not  apply  to  the  present  case.] 
Per  CURLAJI,(6)— The  rule  must  be  discharKed. 

Rule  discharged,  with  costs. 

(a)  See  Msyor  of  Roohegter  v.  The  Qaeen,  B.  B.  k  B.  1024  (B.  C.  L.  R.  toL  96)»  in  Bxek. 
Ch.,  affirming  the  jadgmeni  of  Q.  B.  in  Regina  v.  Major  of  Rochoitor,  7  B.  A  B.  910  (X.  C.  L. 
R.  ToL  00), 

(6)  Lord  Campbell,  C.  J.,  Brie,  J.,  and  Hill,  J. 


„,«.  oi   *The  Company  of  Proprietors  of  the  WATEBLOO  BRIDGE 
^^^J  V.  WILLIAM  CULL.    iVbr.  28. 

Under  a  loeal  and  personal  public  Aot  (49  O.  S,  c.  ezci.),  a  Company  bnilt  Waterloo  BrM^ 
and  ite  approaehea,  connecting  the  north  bank  of  the  Thames  in  Middlesex  with  the  soath  bank 
in  Sarrey.  The  northern  approach  was,  at  the  time  of  the  bailding,  partly  within  the  exira- 
paroohial  Precinct  of  the  Savoy,  on  land  purchased  by  the  Company,  partly  on  land  a^Jaocnt 
to  that  Precinct  and  embanked  from  the  river :  the  bridge  itself  was  carried  lh>m  thence  smiUi- 
ward  on  piers  built  on  the  bed  of  the  river. 

By  secL  101  (and  a  similar  enactment  in  a  later  Aot)  the  Company  were  authorised  to  set  vp 
gates  across  the  bridge,  and  there  take  tolls  Arom  persons,  Ac,  using  the  bridge,  permitted  lo 
pass  through  the  gates.  Gates  were  erected  respectively  at  the  north  and  south  ends  of  the 
bridge ;  the  gate  at  the  north  end  was  on  the  bridge,  to  the  south  of  the  embankmeat,  and  not 
locally  within  the  Savoy  Precinct  as  existing  at  the  time  of  the  building. 

The  Act,  after  imposing  penalties  for  certain  dilTerent  offences,  enacts,  by  sed  1S2,  that»  *'  to 
remove  all  doubts  where  and  before  whom  offences  committed  on  the  said  bridge  shall  and  may 
be  cognisable,  and  how  and  by  whom  the  offenders  in  such  cases  may  be  punished,"  the  half 
of  the  bridge  next  ac^oining  to  Middlesex  shall  be  deemed  to  be  in  thai  county,  "and  part  of 
and  in  the  parish  of  St  Clement  Danes  \"  but  that  the  bridge  shafi  not  be  deemed  a  eosiaty 
bridge. 

By  secL  119  the  bridge  and  roads  "shall  not  be  charged  or  chargeable  with  any  paroefaial 
rates  or  assessments  whatsoever,''  in  respect  of  the  tolls,  or  for  or  on  any  account  whatsoever. 

All  the  land  on  the  north  side  of  the  river  was  redeemed  from  Land  Tax  before  it  was  eoa* 
Tcyed  to  the  Company. 

Held,  by  the  Court  of  Queen's  Bench  : 

That  the  tolls  were  liable  to  Land  Tax,  that  not  being  a  parochial  rate  or  assessment  witbiii 
sect.  119,  and  the  redemption  of  the  Land  Tax  on  the  land  not  affecting  the  tolls,  they  being  a 
separate  rateable  tenement  under  stats.  88  G.  8,  cc.  6,  60. 

That  one-half  of  the  tolls  were  assessable  in  a  Division  comprehending  (under  previous  Lead 
Tax  Acts)  so  much  of  the  parish  of  St.  Clement  Danes  as  is  not  within  th^  City  of  Westmiastery 
the  Precinct  of  the  Savoy,  and  other  wards;  the  effect  of  seek  182  being  to  constitute  the 
bridge  a  part  of  the  parish  of  St.  Clement  Danes,  and  there  being  nothing  to  constitute  it  part 
of  the  City  of  Westminster;  and  that  it  was  immaterial  that,  in  the  assessment  certified  by  tb4» 
Commissioners  and  the  Assessors  of  the  Division,  the  tolls  were  described  as  being  in  tlie 
Savoy  Ward. 

Judgment  aflinned  in  the  Exchequer  Chamber,  without  reference  to  sect  182 ;  it  being  held 
that,  upon  general  principles,  the  bed  of  the  river  ad  filnm  squss  was  part  of  the  district^  extr»- 
parochial  or  otherwise,  to  which  it  adjoined  on  the  adjacent  shore. 

By  sect  8  of  the  Land  Tax  Act,  88  O.  8,  c.  6,  the  Commissioners  an  to  nominate  tiro 
Assessors  from  the  inhabitants  residing  in  the  parish,  Ac,  where  the  place  assessed  is  situate ; 
and  the  Assessors  are  to  return  the  names  of  persons  living  within  those  parishes,  Ac,  to  be 
Collectors :  and  the  Commissioners  are  to  appoint  Collectors  for  each  parish,  Ac 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  bf  Uie  Court  of  Qncen'a 
Bench,  that  an  assessment  and  levy  was  not  invalidated  by  reason  of  the  want  »f  quaHficalaoB, 
in  respect  of  residence,  of  Collectors  and  Assessors  appointed  and  acting  in  fact. 

This  was  an  action  brought  to  recover  damages  for  the  defendant 
having  seized  and  taken,  as  a  distress,  certain  tolls  of  plaintiffs. 
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♦Before  declaration,  by  order  of  Lord  Campbell,  C.  J.,  and  fm-^a 
by  consent^  the  questions  of  law  were  stated  for  the  opinion  of  *- 
this  Court,  without  pleadings.    The  case  stated  was,  in  substance,  as 
follows. 

By  Stat.  49  G.  3,  e.  cxci.,  local  and  personal,  public,(a)  the  plaintiffs 
were  incorporated  by  the  name  and  style  of  The  Company  of  Proprie- 
tors of  the  Strand  Bridge,  and  were  empowered  to  build  the  bridge 
over  the  river  Thames  now  called  Waterloo  Bridge;  also  to  make 
certain  roads  and  approaches  thereto,  and  to  erect  gates  and  turnpikes 
across  such  bridge,  and  to  demand  and  take  from  persons  passing  over 
it  certain  tolls. 

Section  71  provides  that,  as,  in  consequence  of  the  pulling  down  of 
the  houses  and  making  the  alterations  in  pursuance  of  tlie  Act,  there 
might  be  deficiencies  in  the  produce  of  the  land-tax,  and  the  paving, 
cleansing,  lighting,  watching,  and  poor  rates  payable  to  the  parish  of 
St.  Clement  Danes,  and  also  to  the  precinct  of  the  Savoy,  the  Com- 
pany should,  for  ever  thereafter,  make  good  to  those  parishes(6)  all 
sums  of  money  that  should  be  deficient  in  respect  of  the  produce  of 
the  assessment  for  land-tax,  and  paving  and  poor  rates,  within  the 
parishes,(c)  by  reason  of  the  alterations  arising  from  the  works  autho- 
rized to  be  done ;  but  that,  when  new  and  other  houses  were  erected 
in  lieu  of  those  pulled  down,  and  such  new  ones  should  pay  land-tax 
and  other  rates,  then  the  parishes  should  not  be  entitled  to  receive 
such  ^compensation  for  deficiency  without  first  allowing.there-  r«oi5 
out  against  the  deficiency  the  amount  of  the  land-tax  and  other  '> 
rates  and  taxes  payable  oy  the  new  buildings. 

Sect.  101  provides  that  the  Company  may  set  up  one  or  more  gates 
or  turnpikes  in,  upon,  and  across  the  said  intended  bridge,  and  that 
the  tolls  therein  mentioned  may  be  demanded  and  taken  of  and  from 
any  person  using  the  said  bridge  as  a  footway,  and  of  and  from  any 
person  passing  with,  and  attending,  an^  cattle  or  carriage,  by  such  person 
as  the  Company  shall  from  time  to  time  appoint  to  receive  the  same 
at  each  of  the  said  turnpikes,  and  also  for  any  wagon,  cart,  or  other 
such  carriage  which  shall  pass,  laden  or  unlaaen,  and  not  have  pre- 
viously paid,  through  any  of  the  said  gates  or  turnpikes,  and  for 
every  coach,  chaise,  or  other  light  carriage  travelling  lor  hire,  which 
shall  pass,  before  any  horse,  beast,  cattle,  or  carriage  shall  b^  permitted 
to  pass  through  the  same.((2) 

Sect.  119  provides  that  the  said  bridge  and  roads,  or  any  of  them, 
shall  not  be  charged  or  chargeable  with  any  parochial  rates  or  assess- 
ments whatsoever,  which  are,  shall,  or  may  be  charged,  assessed,  or 
imposed  upon  any  parish,  place,  or  district,  in  which  the  said  bridge 
or  roads,  or  any  of  them,  or  any  part  thereof,  shall  or  may  lie  or  be 
situate  for  or  in  respect  of  the  tolls  herein  authorized  to  be  taken  and 
received  upon  them  respectively,  or  for  or  on  any  other  account  what- 
soever. 

(a)  "Por  baUding  a  bridge  over  tbe  river  Thames,  fVom  the  preeioot  of  the  Seyoj,  or  near 
tbeievoto,  in  the  oomiij  of  Middleeez,  to  the  opposite  shore,  and  for  making  convenient  roads 
and  a? enoes  to  commnnieate  therewith,  in  the  county  of  Surrey." 

(i)  "To the  said  parish  of  St. Clement  Danes,  and  to  the  said  precinct  of  ihe  Savoy." 

(e)  **  The  said  parishes  or  precinct  respectively." 

(^)  "(That  is  to  say),  For  each  and  every  time  of  passing  over  the  said  bridge :"  Ac,  then 
foUov  the  aBoantB. 
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^2161  *  ^^^'  ^^^(^)  Provides  that  half  the  bridge  shall  be  ^deemed 
^  to  be  in  Surrey  and  half  in  Middlesex,  so  as  to  settle  how  and 
in  what  place  offences  committed  on  the  bridge  shall  be  tried ;  and 
that  the  bridge  shall  not  be  taken  to  be  a  county  bridge,  so  as  to  ren- 
der Surrey  and  Middlesex  liable  to  its  repair. 

Sect.  133  provides  that  the  tolls  collected  by  virtue  of  the  Act  diall 
be  applied,  in  the  first  place,  in  paying  the  necessary  current  expenses 
of  carrying  the  Act  into  execution,  and  of  keeping  the  bridge,  roads, 
and  accesses  in  repair,  and  lighting  and  watching  the  same ;  and,  in 
the  next  place,  in  paying  interest  on  mortgages ;  and  the  surplus  to 
be  divided  amongst  tne  proprietors. 

By  sect.  142,  if  the  Company  neglect  to  do  repairs  to  the  bridge 
and  roads  they  ^re  liable  to  indictment ;  and  they  are  also  made  liable 
to  fines  and  penalties. 

By  subsequent  Acts  further  powers  were  given  to  the  plaintifib,  and 
the  tolls  to  be  taken  were  altered.  By  one  of  them,  66  G.  8,  c.  Ixiii. 
s.  22,  local  and  personal,  public,  the  name  and  style  of  the  plaintiffs 
were  changed  to  The  Company  of  Proprietors  of  the  Waterloo 
Bridge. 

The  above  Acts  may  be  referred  to  as  part  of  this  case.(() 

'('2171  *^^  ^^^  ^^^  ^^^'^  ^^^  bridge  and  roads  authorized  by  the 
^  first-mentioned  Act  were  completed,  and  were  opened  for  pub- 
lic use  upon  the  payment  of  certain  tolls.  The  tolls  have  since  that 
time  been  reduced  in  amount;  but  some  toll  has  always  been  charged 
for  the  use  of  the  bridge. 

The  northern  end  of  the  bridge  is  carried  upon  piers,  built  upon 
the  bed  of  the  river,  up  to  a  line  shown  in  a  plan  annexed  to  this 
case.  The  approach  to  the  bridge  then  commences,  and  extends 
northward  for  about  71  feet,  as  shown  upon  such  plan.  The  part  of 
the  approach  coloured  green  in  the  plan,  and  about  71  feet  in  length,(c) 
was  made  by  the  plaintifi's  upon  an  embankment  constructed  in  pur- 
suance of  section  84  of  their  before-mentioned  Act,  49  O.  8,  c.  cxoL 

(a)  Sects.  123,  124,  126,  126,  128,  129,  ISO,  131,  impose  penalties  npon  eertara  olienees. 
Beet  132.  *'Id  order  to  remove  all  donMs  where  and  before  whom  oflbnces  committed  on  the 
said  bridge  shall  and  may  be  oognisable,  and  how  and  bjr  whom  the  offenders  in  snch  eases 
may  be  punished ;  be  it  farther  enacted,  that  the  half  of  the  sud  bridge,  when  built,  next 
a<yoining  to  the  county  of  Middlesex,  shall  be  deemed  to  be  in  the  county  of  Middlesex,  and 
part  of  and  in  the  parish  of  Saint  Clement  Denes ;  and  the  other  half  of  the  said  bridge  adlioin- 
ing  to  the  county  of  Surrey  shall  be  deemed  to  be  in  the  county  of  Surrey,  and  part  of  aad  in 
the  parish  of  3aint  Mary  Lambeth ;  but  such  bridge  shell  not  be  deemed  or  taken  to  be  a 
county  bridge,  so  as  to  subject  the  said  counties  of  Middlesex  or  Surrey,  or  either  of  them,  to 
the  repairing  or  supporting  the  same." 

(6)  Stat.  68  G.  3,  c.  xxriiL,  local  and  personal,  publio^  "  To  extend  and  amend  the  powers 
of  three  Acts  of  His  present  Mi^esty's  reign,  for  building  the  Waterloo  Bridge,  and  making 
roads  communicating  therewith,"  Ac,  by  sect  9,  repeals  the  enactments  of  previous  Acts,  as  to 
tolls  authorised  to  be  demanded  and  taken  by  the  said  Company  upon  the  said  bridge  or  road, 
and  enacts  that  "  instead  thereof  there  shall  be  demanded  and  taken  at  all  such  toU-gates,  bars, 
or  turnpikes  as  are  now  erected,  or  which  shall  hereafter  be  erected,  on  the  said  bridge,  before 
any  person  using  the  said  bridge  as  a  footway,  or  any  horse,  mule,  ass,  or  other  cattle  or 
earria^.  wagon,  wain,  cart,  or  other  Tehicle,  shall  be  permitted  to  pass  through  any  snch  gats^ 
bar,  or  turopike  upon  the  said  bridge,  the  respective  tolls  following ;  (that  is  to  say),  Vor  each 
and  every  time  of  passing  over  the  said  bridge/'  Ac,  specifying  the  respective  sums. 

(e)  The  part  coloured  green  was  to  the  north  of,  and  immediately  adjoining  to,  the  north  end 
6f  the  bridge,  extending  at  right  angles  to  the  bridge,  considerably  to  the  east  and  west  of  the 
line  of  the  bridge,  and  extending  northward,  in  the  same  direction  as  the  bridge^  about  seventy- 
one  feet. 
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The  ground  on  which  this  embankment  was  constracted  wai^  at 
the  time  of  the  passing  of  the  last-mentioned  Act,  the  bed  of  the 
river;  and  part  of  it  was  land  which  stat.  16  G.  8,  c.  S3,(a)  autho- 
rized to  be  ^enclosed  and  embanked,  but  which  had  not  in  r^oi  o 
fact  been  so  enclosed  and  embanked.  '* 

The  remainder  of  the  approach  to  the  Strand,  coloured  yellow  upon 
the  plan,(&)  was  made  upon  property  purchased  from  the  Duchy  of 
Lancaster.    The  whole  of  the  northern  approach  is  within  the  pre 
cinct  of  the  Savoy,  which  is  extra-parochial. 

Two  toll-gates  and  houses  were  erected  at  each  end  of  the  bridge. 
These  now  stand,  and  at  the  time  of  making  the  assessment  stood, 
upon  the  bridge,  and  are  not  locally  within  any  parish.  The  toll- 
gates  at  the  north  end  are  not  within  the  Savoy  Ward  hereinafter 
mentioned,  nor  are  they  over  such  embankment ;  but  they  are  built 
upon  the  bridge,  and  to  the  south  of  such  embankment. 

From  passengers,  carriages,  beasts,  &c.,  passing  over  the  bridge 
from  south  to  north,  toll  is  taken  at  the  south  end ;  and  from  those 

Eassing  from  north  to  south,  at  the  north  end.  The  amount  received 
y  the  plaintiff  during  the  year  ending  August,  1855,  for  tolls  paid  for 
passing  over  the  bridge,  amounted  in  the  gross  to  19,254/.  18«.  6d. ; 
nut,  after  allowing  for  repairs  and  other  necessary  outgoings,  the  net 
amount  for  the  year  was  15,871/. 

*No  rates  or  other  assessments  were  ever  paid  by  the  plain-   rucoi  o 
tiffs  to  the  parish  of  St.  Clement  Danes,  under  section  71 ;  but  '- 
only  to  the  precinct  of  the  Savoy. 

All  the  land  belonging  to  the  plaintiffs,  and  situate  upon  the  north 
side  of  the  river,  was  redeemed  from  land-tax  in  the  year  1812,  and 
before  it  was  conveyed  to  the  plaintifb. 

From  the  opening  of  the  bridge  in  1817,  untif  the  year  1855,  no 
assessment  was  ever  made  against  the  plaintiffs  for  land-tax  upon 
their  tolls. 

For  the  purposes  of  the  land-tax  assessment  for  the  city  of  West- 
minster and  the  Liberties  thereof,  there  has  been  created,  under  the 
{revisions  of  the  Land-Tax  Acts,  and  there  now  is  (among  others)  a 
H vision  called  the  Division  of  St.  Clements,  containing  the  Temple 
Bar,  Holywell,  Shire  Lane,  Drury  Lane,  and  Strand  Wards,  compris- 
ing those  parts  of  the  parishes  of  St.  Clement  Danes  and  St.  Mary  Le 
Strand  which  lie  in  the  City  and  Liberty  of  Westminster.  And,  for 
the  purposes  of  the  land-tax  assessment  for  the  rest  of  the  County  of 
Middlesex,  there  has  been  created,  and  now  is  (among  others)  a  Divi- 
sion called  the  Division  of  the  Duchy  of  Lancaster,  containing  the 
Koyal,  Middle,  Church,  and  Savoy  Wards,  and  comprising  those  parts 
of  the  said  parishes  which  are  not  situate  within  the  City  and  Liberty 

(•)  "  For  letUiiig  Baekingbftm  House  with  the  appartenaneet  apon  the  Queen,  in  ease  she 
■ball  nrrive  His  Mi^eily,  in  lien  of  His  Mi^esiy's  palace  of  Somerset  House ;  for  enabling  the 
Lords  CoBsissioners  of  His  Mi^esty's  treasary  to  sell  and  dispose  of  Ely  House  in  Holbom, 
sad  for  applying  the  money  to  arise  by  sale  thereof,  together  with  other  moneys,  in  erecting 
•ad  establishing  publie  ofices  In  Somerset  House,  and  for  embanking  certain  parts  of  the  river 
Thtaes  lying  within  the  bounds  of  the  manor  of  the  Saroy,  and  for  other  purposes  therein 
■entaoned."    See  sect  12,  Ac 

(ft)  The  part  eoloured  yellow  (Lancaster  Place  and  Wellington  Street)  ran  northward  fVoa 
the  part  coloured  green  to  the  Strand,  which  is  parallel  to  the  course  of  the  rirer  and  at  right 
ugles  to  the  direction  of  the  bridge  produced. 
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of  Wefltminster,  and  also  the  Precinct  of  the  Savoy,  within  the  Liberty 
of  the  Duchy  of  Lancaster,  in  the  County  of  Middlesex. 

Separate  quotas  and  assessments,  at  different  rates,  have  always 
been  made  for  each  Division :  but  it  has  always  been  the  practice  that 
the  same  Commissioners  and  Assessors  should  be  appointed  and  act 
for  both :  and,  in  style  or  title,  the  Commissioners  have  frequently 
*2201  *^^^  described  in  their  own  proceedings  as  Commissioners 
-'   for  the  Division  of  the  Duchy  of  Lancaster  and  St.  Clements. 

On  20th  June,  1855,  the  tolls  received  by  the  plaintiff  were  as- 
sessed to  the  land-tax  within  the  Savoy  Ward,  within  the  Division  of 
the  Duchy  of  Lancaster;  this  assessment  was  1«.  Sd.  in  the  pound 
upon  15,8711 

The  following  is  an  extract  from  such  assessment : 

"Land-Tax  Assessment,  1855. 

"  In  the  parish,  tithing  or  place  of  Middle,  Savoy  and  Church  Wards, 
in  the  Division  of  the  Duchy  of  Lancaster,  in  the  County  of  Mid- 
dlesex. 
''An  assessment  made  for  granting  an  aid  to  Her  Majesty  by  a  land> 

tax  to  be  raised  in  Great  Britain  for  the  service  of  the  year  1855,  in 

pursuance  of  an  Act,"  '&c.  (38  G.  8,  c.  5),  "and  of  another  Act,"  &c. 

(88  G.  8,  c.  60). 


"  Savoy  Ward, 


Rentals 

Names  of  Pro- 
prietors. 

Names  of  Ooc«- 
plers. 

Names  or  deserip- 

iion  of  estates  or 

property. 

Sams 

assessed 

and 

exonerated. 

Sams 

assessed 

and  not 

exonerated. 

16,871 

Waterloo  Bridge 

Companj. 

Tolls. 

£    9.    d. 
Ml  18    9 

"  We  hereby  certify  the  foregoing  assessments  made  by  us ;  and  we 
return  Charles  Henry  OiBey  and  William  Cull,  as  able  and  sufficient 
persons,  living  within  the  limits  and  bounds  of  the  said  parish  of  St. 
Clement  Danes,  to  be  collectors  of  the  moneys  as  aforesaid. 

•' Charles  Hy.  Offlky,  )  * 
"  William  Cull,  \  ^ssesors. 

•9911  "Signed  and  sealed  by  us,  the  undersigned  ^Commissioners, 
-'  acting  in  the  execution  of  the  said  Acts  relatine  to  Land-Tax, 
in  the  Division  of  the  Duchy  of  Lancaster  and  Saint  Clements,  in  the 
county  aforesaid,  at  Saint  Clement  Danes,  within  the  said  Division, 
this  20th  day  of  June,  in  the  year  of  our  Lord  1855. 

(Signed)        ''  Thos.  G.  Sambrookk  (l.  s.) 

"  Hy.  Thos.  Woods       (l.  s.) 

"  Commissioners." 

"Summary  of  the  assessment  on  lands,  tenements,  and  heredita- 
ments in  the  Division  of  the  Duchy  of  Lancaster,  for  the  year  1855. 
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£  s.     d. 

"  Assessed  and  exonerated      ....     1092  17    Of 

**  Assessed  and  not  exonerated    -    •    -,      — 

"Bookl 2631  12    6 

"Book  2 299      5    0 


"  Total  bj  the  assessments  4028    14    6{ 

''Deduct  quota  or  charge  on  lands,  tenements,  and 
hereditaments,  by  parchment  duplicate,  under  38 
Geo.  8,  cap.  6,  viz. 2725      8    9 

"  Excess  on  assessments  -    •    -    ^ £1298     10    9| 

(Signed)    "  John  F.  Isaacson,  Clerk.    Date,  20  June,  1855." 

The  said  Thomas  G.  Sambrooke  and  Henry  Thomas  Woods  were, 
at  the  time,  Commissioners  of  Land-Tax  empowered  to  act  in  and  for 
the  said  Divisions  of  the  Duchy  of  Lancaster,  and  St.  Clements, 
respectively.  And  the  assessment  was  in  fact  duly  signed  by  them 
according  to  the  purport  thereof. 

The  said  Charles  Henry  Offley  and  William  Cull  were  *ap.  r»ooo 
pointed  to  act  as  Ajasessors  by  and  under  a  warrant  of  the  said  '• 
Commissioners  of  Land-Tax.    The  following  is  a  copy  of  the  material 
parts  of  this  warrant 

"  1855. 
"  Land-Tax. 

**  Assessor's  appointment,  warrant,  and  instructions. 

"  To  William  Cull  and  Charles  Henry  Offley,  inhabitants  of  the 
Middle,  Savoy,  Church,  Holywell,  Drury  Lane,  and  Strand  Wards,  in 
the  Division  of  the  Duchy  of  Lancaster  and  St.  Clements,  in  the 
County  of  Middlesex.  By  virtue  of  an  Act  of  Parliament"  (88  G.  3, 
c.  5),  "  and  of  another  Act"  (53  G.  8,  c.  142),  *'  and  of  another  Act" 
(42  G.  8,  c.  116),  "  and  of  another  Act"  (6  G.  4,  c.  82),  "  and  of  another 
Act"  (4  &  5  W.  4,  c.  60),  "  and  of  another  Act"  (6  &  7  W.  4,  c.  97), 
**  we,  the  Commissioners  appointed  for  putting  in  execution  the  said 
several  Acts  of  Parliament,  within  and  for  the  said  Division,  whose 
names  and  seals  are  hereunto  subscribed  and  set,  do  hereby  nominate 
and  appoint  you  to  be  presentors  and  Assessors  of  the  moneys  paya- 
ble to  Her  present  Majesty  by  virtue  of  the  said  Acts,  for  the  Wards 
aforesaid,  in  the  said  Division  and  County,  for  the  space  of  one  whole 
year,  commencing  on  the  25th  day  of  March,  1855,  or  until  other 
presentors  or  Assessors  shall  be  appointed  in  your  stead. 

"Given  under  our  hands  and  seals,  at  Saint  Clement  Danes,  in  the 
Division  aforesaid,  the.  5th  day  of  April,  in  the  year  of  our  Lord  1855. 

"  Thos.  G.  Sambrooks  (l.  s.) 
"  Ht.  Thos.  Woods       (l.  s.)." 

William  Cull,  the  defendant,  one  of  the  Assessors  mentioned  in  the 
said  warrant,  resides  at  279,  Strand,  in  the  parish  of  St.  Clement  Danes, 
in  the  county  of  *Middlesex,  and  in  the  Church  Ward ;  Charles  r»oo«i 
Henry  Offley,  the  other  Assessor,  resides  at  No.  24,  Henrietta  '- 
Street,  in  the  parish  of  St.  Paul,  Covent  Garden,  in  the  County  of 
Middlesex ;  which  house  and  premises  are  jointly  occupied  by  the  said 
Charles  Henry  Offley  and  his  brother :  and  they  are  jointly  rated  to 
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all  parish-rates:  but  he  has  an  office  on  the  ground  floor  of  a  house, 
No.  13,  Cook^s  Courty  in  the  parish  of  St.  Clement  Danes,  in  the 
county  of  Middlesex,  and  in  the  Shire  Lane  Ward.  Mr.  Charles 
Henry  Offley  attends  personally  at  No.  18,  Cook's  Court,  duriag  a 
part  of  two  "days  in  each  week,  and,  by  himself  or  his  clerk,  during  a 
part  of  the  other  four  days,  as  a  Collector  of  the  Land,  Assessed,  and 
Income  taxes.  He  has  no  bed  there,  but  is  jointly  rated  for  the  said 
house.  No.  13,  Cook's  Courts  with  Daniel  Betts,  the  occupier  of  the 
remainder  thereof,  and  pays  the  proportion  of  the  rates  and  taxes  for 
the  same. 

After  the  making  of  the  said  assessment,  viz.,  on  the  15th  August, 
1855,  the  said  William  Cull,  the  defendant,  and  Charles  Henry  Offlej, 
were  appointed  Collectors  of  the  said  Land-Tax,  by  the  following 
appointment,  signed  by  the  said  Commissioners. 

''To  William  Cull  and  Charles  Henry  Ofifley,  two  of  the  inhabitants 
of  the  Division  of  the  Duchy  of  Lancaster,  and  St  Clements,  in  the 
County  of  Middlesex. 

**  We  the  undersigned  Commissioners  of  the  Land-Tax,  acting  in 
and  for  the  Division  aforesaid,  in  the  county  aforesaid,  do  hereby 
nominate  and  appoint  you,  the  above-named  W .  Cull  and  C.  H.  Offley, 
Collectors  of  the  Land-Tax,  for  the  Middle,  Savoy,  and  Church  Wanfa, 
in  the  said  Division  and  county,  for  the  year  ending  the  25th  day  of 
March,  1856. 

♦2241       *"  '^"^  whereas,  by  virtue  and  in  pursuance  of  the  powers 

-'  and  authorities  of  the  several  Acts  of  Parliament  relating  to 

the  Land-Tax,  we,  the  said  Commissioners,  have  signed  and  allowed 

the  assessment  of  the  said  duty  for  the  said  year  upon  the  several 

Eersons  chargeable  with  the  same  within  the  Wards  aforesaid,  and 
ave  set  our  hands  and  seals  to  the  duplicate  of  the  said  assessments, 
which  said  duplicate  is  herewith  delivered  unto  you :  Now  we,  the 
said  Commissioners,  do  hereby  require  you,  the  above-named  Col- 
lectors, or  either  of  you,  to  make  demand  of  all  and  every  the  sum 
and  sums  of  money  contained  in  the  said  duplicate,  of  the  parties 
themselves,  as  the  same  shall  become  due,  if  they  can  be  found,  or 
else  at  the  places  of  their  last  abode,  or  upon  the  premises  charged 
with  the  assessment :  and,  if  any  person  shall  refuse  or  neglect  to  pay 
the  sum  or  sums  of  money  charged  upon  him,  her,  or  them,  upon 
demand  duly  made  by  you,  or  either  of  you,  then  we  hereby  enjoin 
and  require  you,  or  either  of  you,  for  non-payment  thereof,  to  distrain 
for  the  same  accorning  to  the  directions  of  the  said  Acts,  by  virtue  of 
this  our  warrant  without  further  authority.  «- 

"  Given  under  our  hands  and  seals  at  No.  40,  Norfolk  Street^  Strand, 
within  the  said  Division,  the  15th  day  of  August,  in  the  year  of  our 
Lord  1855.  (Signed)        *'  Thos.  G.  Sambbookb  (l.  s.) 

"  W.  H.  Smith  (l.  s.) 

"  Commissioners  of  Land-Tax." 
After  such  assessment  and  appointment,  the  defendant  demanded 
payment  by  the  plaintiffs  of  the  amount  of  the  said  assessment    The 
plaintiff  resisted  payment  thereof,  upon  the  groxmds  (amongst  others) 

f'2251  ^^^  ^^^  *^^  respect  of  which  they  were  assessed  were  not 

-I  liable  to  pay  any  Land-Tax,  and  that  they  were  improperly 
assessed  as  to  the  amount  of  it. 
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Upon  these  grounds  the  plaintiff  appealed  to  the  Commissioners  of 
Land-Tax  for  the  said  Division ;  and  the  said  appeal  was  heard  upon 
27th  February,  1866. 

The  plaintifb  then  contended  that  the  tolls  of  the  Company  were 
not  liable  to  be  assessed  to  the  Land-Tax,  inasmuch  as  there  was  an 
express  exemption  in  their  Act,  49  G.  8,  c.  cxci.  s.  119. 

The  Commissioners  then  ordered  that  the  said  assessments  should 
be  reduced  to  495/.  19s.  4|</.,  being  one-half  of  the  amount  originally 
assessed,  upon  the  ground  that  one-half  only  of  the  tolls  was  assess^ 
able  in  Middlesex;  and  that  the  same  should  be  in  other  respects 
confirmed. 

After  such  decision,  payment  of  the  reduced  amount  was  demanded 
of  the  plaintiffs  by  the  defendant :  but  the  plaintifib  still,  and  for  six 
days,  refused  to  pay  the  same.  Thereupon  the  Commissioners  of 
Land-Tax  for  the  said  Division  executed,  under  their  hands  and  seals, 
a  warrant,  of  which  the  following  is  a  copy. 

"  To  William  Cull,  of  279,  Strand,  and  Charles  Henry  Offley,  of 
No.  18,  Cook's  Court,  in  the  parish  of  Saint  Clement  Danes,  in  the 
County  of  Middlesex." 

The  warrant  recited  the  appointment  of  Cull  and  Offley  as  Collect 
ora^  by  the  Commissioners  for  the  Division  of  the  Duchy  of  Lancas- 
ter, and  St.  Clements,  in  the  county  of  Niddlesex,  "of  the  land-tax 
for  the  Middle,  Savoy,  and  Church  Wards,  in  the  said  Division  and 
county,  for  the  year  ending  the  25th  day  of  March,  1856,"  the  allow- 
ance of  the  assessments,  by  the  Commissioners,  ^*  upon  the  several  per- 
sons chargeable  with  the  *same,  within  the  said  Savoy  Ward,  r^noA 
of  the  Division  aforesaid,''  and  the  setting  of  their  hands  and  ^ 
seals  to  a  duplicate  of  the  said  assessments;  the  delivery  of  the  du- 
plicate to  Cull  and  Offley;  the  assessment  of  the  plaintiff  at  9917. 
18«.  9d.,  "  in  respect  of  the  tolls  received  and  receivable  by  them, 
within  the  said  Savoy  Ward,  within  the  Division  and  county  afore- 
said ;"  the  appeal  of  the  plaintiffs,  and  the  reduction  of  the  assess- 
ment as  before  mentioned.  "  And  whereas  it  hath  been  made  to  ap- 
pear to  us,  the  undersigned  Commissioners,  thai  payment  of  the  said 
sun  of  4952L  19s.  4^d.,  being  the  amount  of  the  said  reduced  assess- 
ment, was,  after  the  hearing  and  decision  of  the  said  appeal,  to  wit  on 
the  8th  day  of  April,  1856^  duly  demanded  by  you,  the  above-named 
Collectors,*  from  the  said  Waterloo  Bridge  Company,  but  that  the 
same  hath  not,  nor  hath  any  part  thereof,  been  paid  by  the  said  Wa- 
terloo Bridge  Company,  though  more  than  six  days  have  elapsed 
since  the  making  of  such  demand,  and  that  the  same  is  still  wholly 
unpaid:  Now  therefore  we,  the  undersigned  Commissioners  of  Landf- 
Tax,  acting  in  and  for  the  Division  aforesaid  in  the  county  aforesaid, 
(lo,  by  this  our  warrant  under  our  hands  and  seals,  authorize  and  em- 
power you,  the  above-named  W.  Cull  and  C.  H.  Offley,  or  either  of 
you,  to  seize,  take,  and  sell  so  much  of  the  said  tolls,  so  charged  as 
aforesaid,  in  the  hands  of  or  belonging  to  the  said  Waterloo  Bridge 
Company  as  shall  be  su£Bcient  for  the  levying  of  the  said  last- men- 
tioned assessment,  and  all  the  charges  occasioned  by  such  non-pay- 
ment thereof  as  aforesaid,  rendering  the  overplus,"  &c.  "  And,  for  sv 
doing,  this  shall  be  your  sufficient  warrant 
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*2271       "  Given  under  our  hands  and  seals,  at  No.  40,  Norfolk  *Strect, 
^  Strand,  within  the  said  Division,  the  4th  day  of  April,  in  the 
year  of  our  Lord  1867. 

"  Thos.  G.  Sambrookb,  (l.  s.) 
"  H Y.  Thos.  Woods,      (l.  s.) 
"  Commissioners  of  Land  Tax." 
The  amount  of  the  assessment  remaining  still  unpaid,  the  defendant, 
under  the  authority  of  this  warrant,  made  a  distress  upon  the  plain- 
tiffs' tolls,  which  is  the  distress  complained  of. 

The  Court  are  to  have  power  to  draw  any  inferences  from  the  above 
facts  that  a  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  are : 

1.  Whether  the  plaintiffs  were  liable  to  be  assessed  to  the  land-tax 
in  respect  of  any  of  the  tolls  upon  which  they  have  been  assessed,  or 
whether  such  tolls  were  exempt. 

2.  Whether,  assuming  the  plainti£b  to  be  so  liable,  the  said  assess- 
ment was  good  and  valid. 

8.  Whether  the  plaintiffs,  under  the  circumstances  stated  in  the 
above  case,  were  bound  to  pay  the  said  reduced  amount  demanded  of 
them. 

4.  Whether,  assuming  the  plaintiff  were  so  bound,  the  said  distress 
was  good  and  valid. 

The  argument  turned,  in  a  great  measure,  on  the  language  of  the 
several  Land-Tax  Acts,  which,  however,  were  not  referred  to  in  the 
body  of  the  case,  and  which,  for  the  most  part,  are  not  printed  in  The 
Statutes  at  Large.  The  historv  of  the  legislation  on  this  subject  is 
discussed  at  considerable  length  in  the  judgment  in  Regina  v.  Land- 
Tax  Commissioners,  2  E.  &  B.  694  (E.  C.  L.  B.  vol.  75).  The  provi- 
sions most  material  to  the  present  case  are  as  follows. 
moog]  *SitAt.  4  W.  &  M.  c.  1,  **  For  granting  to  their  Majesties  an 
^  aid  of  four  shillings  in  the  pound  for  one  ^ear,  for  carrying  on 
a  vigorous  war  against  France,"  by  sects.  1,  2,  8,  imposes  the  payment 
of  4«.  in  the  pound  on  personalty,  offices,  lands  and  hereditaments, 
&c.,  '*  tolls,"  &c.  Sect.  5  names  "  Commissioners  of  and  for  the  seve- 
ral and  respective  counties,  cities,  boroughs,  towns,  and  places  here- 
after mentioned,"  among  which  are  *^  for  the  county  of  Middlesex" 
and  "  for  the  City  of  Westminster  and  liberties  thereof)"  "  which  said 
Commissioners,  so  as  aforesaid  nominated  and  appointed,  shall,  in  the 
respective  counties,  cities,  boroughs,  divisions,  towns,  and  places  for 
which  they  are  appointed  Commissioners  respectively,  meet  together 
at  the  most  usual  and  common  place  of  meeting  within  each  of  the 
said  counties,"  &c.,  on  15th  February,  1692 ;  '*  and  the  said  Commis- 
sioners, or  so  many  of  them  as  shall  be  present  at  the  first  general 
meeting,  or  the  major  part  of  them,  may  oy  their  consent  and  agree^ 
ment  divide,  as  well  themselves,  as  the  other  Commissioners  not  then 
present,  for  the  execution  of  this  Act,  into  hundreds,  lathes,  wapen- 
takes, rapes,  wards,  towns,  and  other  places  within  their  limits,  privi- 
leged or  not  privileged,  in  such  manner  and  form  as  to  them  shall 
seem  expedient  ^nevertheless  not  thereby  to  restrain  the  said  Commis- 
sioners from  acting  as  Commissioners  in  any  other  part  of  the  county 
or  place  for  which  they  are  nominated)."  .... 

Stat.  81  G.  8,  0.  14  (1791),  "  For  appointing  Commissioners  for  put 
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ting  in  execution  an  Act  of  this  session  of  Parliament,'^  &c.  (c.  6),  ap- 
points Commissioners  for  putting  in  execution  tbe  recited  Act  "  for 
granting  an  aid  to  His  Majesty  by  a  land-tax,"  &c.  Stat.  32  G.  3..  c.  6 
*(1792),  and  stat.  36  6.  8,  c.  2  (1795),  also  regulate  the  acting  r«229 
of  Commissioners  for  the  saftie  purpose.  '- 

Stat  87  G.  3,  c.  2  (1796),  "For  granting  an  aid  to  His  Majesty  by 
a  land-tax,  to  be  raised  in  Great  Britain,  for  the  service  of  the  year 
1797,"  by  sect.  6,  makes  the  Commissioners  appointed  by  the  Acts 
passed  in  1791,  1792,  and  1796  Commissioners  for  putting  that  Act 
into  execution  in  de&ult  of  the  appointment  of  special  Commissioners. 

Stat.  88  G.  8,  a  6,  '*  For  granting  an  aid  to  His  Majesty  by  a  land- 
tax,  to  be  raised  in  Great  Britain,  for  the  service  of  the  year  1798," 
enacts,  by  sect.  1,  that  2,087,627/.  9^.  O^d.  shall  be  raised  in*  Great 
Britain ;  and,  by  sect.  2, 1,989,673;.  7^.  lO^ci.  of  that  shall  be  raised  in 
England  and  W  ales,  **  and  shall  be  assessed  and  taxed  in  the  several 
counties,  cities,  boroughs;  towns,  and  places  of  England,  Wales,  and 
Berwick-upon-Tweed,  according  to  the  proportions,  in  manner  fol- 
lowing; (that  is  to  saVf)"  &c. 

"  For  the  city  of  Westminster,  and  Liberties  thereof,  and  offices  ex- 
ecuted in  Westminster  Hall,  the  sum  of  68,092  L  Is.  6d, 

''For  the  rest  of  the  county  of  Middlesex,  the  sum  of  107,602iL 
11*.  7i" 

Sect.  4  enacts  ''that  all  and  every  manors,  messuages,  lands,"  &c., 
"  tolls,*'  &c.,  in  England,  Wales,  and  Berwick  "  shall  be  charged  with 
as  much  equality  and  indifference  as  is  possible,  by  a  pound  rate,  for 
or  towards  the  said  several  and  respective  sums  by  this  Act  set  or 
imposed,  or  intended  to  be  set  and  imposed,  for  and  upon  all  and  every 
such  counties,  cities,  boroughs,  towns,  or  other  places  hereby  charged 
therewith  as  aforesaid." 

Sect  6  enacts  that  the  persons  appointed  Commissioners  by  stat. 
37  G.  8,  a  2,  shall,  together  with  any  *other  persons  to  be  ap-  t^oqa 
pointed  by  any  Act  made  in  that  session  of  Parliament,  '*  be  ^ 
Ck)mmissioners  for  putting  in  execution  and  shall  put  in  execution  this 
present  Act  and  the  powers  therein  contained,  within  and  for  the  same 
counties,  ridings,  cities,  boroughs,  cinque  ports,  towns,  and  places 
respectively." 

Sect.  7  enacts  that  the  Commissioners  shall  meet,  and  the  major 
part  of  those  present  '*  shall  ascertain  and  set  down  in  writing  the 
several  proportions  which  ought  to  be  charged  upon  every  hundred, 
lathe,  wapentake,  rape,  ward,  or  other  division  respectively  within 
England,  Wales,  and  Berwick-upon-Tweed,  for  and  towards  the  rais- 
ing and  making  up  the  whole  sum  before  by  this  Act  charged  upon 
the  whole  county,  city,  or  other  places  for  which  they  are  hereby  ap- 
pointed Commissioners,  by  charging  in  proportion  to  the  sums  which 
were  assessed  on  the  same  hundreds  or  divisions  respectively  by"  stat. 
4  W.  &  M.  c.  1,  "  and  shall  also,  if  they  see  cause,  subdivide  and  dis- 
tribute themselves,  and  the  other  Commissioners  not  then  present,  into 
less  numbers,  so  as  three  or  more  of  the  said  Commissioners  may  be 
appointed  for  the  service  of  each  hundred,  lathe,  wapentake,  rape,  ward, 
or  other  division,  as  may  best  co.nduce  to  the  carrying  on  His  Majesty's 
service  hereby  required,  nevertheless  not  thereby  to  restrain  the  said 
Commissioners  or  any  of  them  from  acting  as  Commissioners  in  any 
other  part  of  the  county  or  place  for  which  they  are  appointed." 
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Sect  8.  ''And  for  the  more  efEectaal  performance  thereof,  be  it 
enacted  and  declared,  that  the  Commiasioners  at  such  general  meeting, 
or  the  major  part  of  them  then  present,  shall  also  agree  and  set  dowD 
in  writing  who  and  what  number  of  the  said  Commissioners  shall  act 
f'SSll  ^^  ^^^  ^^  ^^^  ^^  divisions  or  ^hundreds/'  and  deliver  copies 
-'  to  the  Beceiver-General ;  "and  the  said  Commissioners  within 
the  several  hundreds,  lathes,  wapentakes,  rapes,  wards,  or  other  Divi- 
sions in  England,  Wales,  and  Berwick-upon-Tweed,  or  any  two  or 
more  of  them,  are  hereby  authorized  and  required  to  cause  the  sever.il 
proportions  charged  on  the  respective  hundmls,'*  &c.,  "or  other  Divi- 
sions as  aforesaid,  for  or  towards  the  aid  hereby  granted,  to  be 
equally  taxed  and  assessed  within  every  such  hundred,'^  &c.,  "  or  other 
Division,  and  within  every  parish  and  place  therein,  according  to  the 
best  of  their  judgments  anol  discretion,  and  for  that  end  and  purpose  to 
direct  their  several  or  joint  precept  or  precepts  to  such  inhabitants, 
high  constables,  petty  oonstaoles,  bailiff,  and  other  officers  and  min- 
isters, and  such  number  of  them,  as  they  in  their  discretion  shall 
think  most  convenient,  to  be  presentors  and  Assessors,"  and  on  ap- 
pearance to  read  to  them  the  rates,  &c.,  ''and  how  and  in  what  manner 
they  should  and  ought  to  make  their  said  assessments,  and  how  they 
ought  to  proceed  in  the  execution  of  this  Act"  And  the  '*  Commis- 
sioners shall  take  care  that  warrants  be  issued  and  directed  to  two  at 
least  of  the  most  able  and  sufficient  inhabitants  of  each  parish,  town- 
ship, or  place  residing  within  the  parish  where  such  township  or  place 
shall  lie  in  their  respective  Divisions  thereby  appointed,  requiring 
them  to  be  Assessors  of  all  and  every  the  rates  and  sums  of  money  by 
this  Act  imposed ;  and  also  therein  appointing  and  prefixing  a  certain 
day  and  place  for  the  said  Assessors  to  appear  before  them  and  to 
bring  in  their  said  assessments  in  writing ;  which  said  Assessors  are 
hereby  strictly  enjoined  and  required,  with  all  care  and  diligence,  to 
assess  the  full  sum  given  them  in  charge  respectively  upon  all  ready 

♦2321  "^^"^7'"  *®M  "  *^^  *^y  *^  equal  pound  rate  upon  all  manors, 
-'  lands,  tenements,  rents,  hereditaments,  and  other  the  premises 
within  the  limits,  circuits,  and  bounds  of  the  respective  parishes  or  places 
for  which  they  shall  be  appointed  Assessors  as  aforesaid ;  and  shall 
bring  with  them,  at  the  time  and  place  so  as  aforesaid  prefixed  for 
their  appearance,  a  certificate  in  writing  of  the  said  assessment,  and 
shall  then  also  return  the  names  of  two  or  more  able  and  sufficient 
persons,  living  within  the  limits  and  bounds  of  those  parishes,  town- 
ships, constablewicks,  and  places  where  they  shall  be  chargeable 
respectively,  to  be  Collectors  of  the  moneys  which  shall  be  assessed  as 
aforesaid ;"  "  and  if  any  Assessor  so  appointed  or  to  be  appointed  shall 
neglect  or  refuse  to  serve,  or  shall  make  default  at  the  time  appointed 
for  his  appearance,  not  having  lawful  excuse,^'  "or  shall  not  ];erform 
his  duty,"  he  shall  forfeit  such  sum,  not  exceeding  40{.,  as  the  Com- 
missioners shall  think  fit.  And  one  of  the  Commissioners  is  "to 
ddi  ver  or  cause  to  be  delivered"  two  duplicates  of  the  assessment "  to  two 
or  more  honest  and  responsible  persons  to  be  Collectors,  which  the 
said  Commissioners  are  hereby  authorized  to  nominate  and  appoint 
for  each  parish  or  place,  with  warrant  to  the  said  Collectors  to  collect 
the  same  assessments  payable  as  afor^isaid.'^ 

Sect  9  enacts  ''  that  the  persons  so  appointed  to  be  Collectors  a^ 


1  ELLIS  &  £LLIS     Q.  B.  282 


aforesaid  in  England,  Wales,  and  Berwick-upon-Tweed  shall  levy  and 
collect  all  and  every  the  rates  and  taxes  so  assessed  and  charged  ac- 
cording to  the  intent  and  direction  of  this  Act,  which  said  Collectors 
are  hereby  required  to  demand  all  and  every  the  sum  and  sums  of 
money  which  shall  be  so  taxed  and  assessed  of  the  parties  themselves," 
Jcc. 

Sect  17.  **  And  whereas  doubts  have  arisen  touching  *the  r»oQg 
authority  of  Collectors  to  distrain  for  non-payment  of  the  Land-  '- 
Tax  under  the  warrants  usually  grantea  by  Commissioners  at  the 
time  of  their  appointments :  Be  it  further  enacted  and  declared,  that 
if  any  person  shall  refuse  or  neglect  to  pay  any  sum  or  sums  of  money 
whereat  he  or  she  shall  be  rated  or  assessed  in  England,  Wales,  or 
Berwick-upon-Tweed,  by  this  Act,  upon  demand  by  the  said  Collector 
or  Collectors  of  that  place,  according  to  the  precepts  or  estreats  to  him 
or  them  delivered  by  the  said  Commissioners,  that  then  and  in  all  and 
every  such  case  and  cases  it  shall  and  may  be  lawful  to  and  for  the 
said  Collectors  or  any  of  them,  and  they- are  hereby  authorized  and 
required,  to  levy  the  sum  assessed  by  distress  and  sale  of  the  goods 
and  chattels  of  such  person  so  neglecting  and  refusing  to  pay,  or  dis- 
train upon  the  messuages,  lands,  tenements,  and  premises  so  charged 
with  any  such  sum  or  sums  of  money,  without  any  further  authority 
from  the  Commissioners  for  that  purpose."  Then  follow  directions  as 
to  dealing  with  the  distress. 

Sect.  19.  "  If  any  Assessor  or  Collector,  or  other  person  or  persons, 
shall  wilfully  neglect  or  refuse  to  perform  his  or  their  duty  in  the  due 
and  speedy  execution  of  this  present  Act,  or  shall  be  guilty  of  any 
fraud,!'  &c.,  he  may  be  fined  by  the  Commissioners  in  a  sum  not  ex- 
ceeding 402. 

Sect.  42  enacts  that,  "Where  any  tax  or  assessment  shall  be  charged 
or  laid  on  any  tithes,  such  tolls  as  are  chargeable  by  this  Act,"  &c., 
"in  case  the  same  shall  not  be  paid  within  six  days  after  such  assess- 
ment so  charged  and  laid  and  demanded,  that  it  shall  and  may  be 
lawful  to  and  for  the  collector,  constable,  or  other  officer  thereunto 
appointed,  by  warrant  under  the  hands  and  seals  of  any  two  or  more 
of  the  Commissioners  authorized  by  this  *Act,  to  seize,  take,  r^^oA 
and  sell  so  much  of  the  said  tithes,  wheresoever  they  can  be  ^ 
found,  tolls,"  &c.,  "  as  shall  be  sufficient  for  the  levying  the  said  tax 
or  assessment,  and  all  the  charges  occasioned  by  such  non-payment 
thereof,  rendering  the  overplus  (if  any  be)  to  the  owner." 

Sect 47  enacts,  "That  m  all  privileged  and  other  places,  being 
extra-parochial,  or  not  within  the  constablewicks  or  precincts  of  the 
respective  Assessors  to  be  appointed  by  virtue  of  this  Act  in  England, 
Wales,  or  Berwick-upon-Tweed  (although  in  any  monthly  or  other 
tax  thev  have  not  been  rated  heretofore),  and  in  all  parishes  where 
two  able  and  sufficient  inhabitants  cannot  be  found,  the  said  Commis- 
sioners, or  any  two  or  more  of  them  shall  and  they  are  hereby 
required  to  nominate  and  appoint  two  or  more  fit  persons,  living  in  or 
near  the  said  privileged  or  other  places  as  aforesaid,  to  be  Assessors 
for  the  said  places,  and  to  make  and  return  the  said  assessments  in 
like  manner  as  by  this  Act  is  appointed  in  any  parish,  tything,  or 
place,  and  also  to  appoint  two  or  more  Collectors,  who  are  hereby 
required  to  collect  ana  pay  the  same  in  manner  appointed  by  this  Act 
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for  the  collecting  and  paying  all  the  aforesaid  sums  of  money  charge- 
able by  this  Act." 

Stat.  88  6.  8,  c.  60,  ''  For  making  perpetual,  subject  to  redemption 
and  purchase  in  the  manner  therein  stated,  the  several  sums  of  money 
now  charged  in  Great  Britain  as  a  Land-Tax  for  one  year,  from  the 
25th  day  of  March,  1798/'  makes  stat.  38  G.  8,  c.  5,  perpetual,  by  sect. 
1 ;  but,  by  sect.  2,  the  Act  does  not  extend  to  personal  estates,  offices, 
pensions,  &c. 

Sect.  74  provides  that,  where  a  part  of  the  Land-Tax,  in  any  parish 
or  place,  has  been  redeemed,  the  Commissioners  shall  nevertheless 
*9^^1  ^^^^  ^^  their  certificates  the  *whole  of  the  Land-Tax ;  "and 
-'  that  such  part  of  the  said  Land-Tax,  which  shall  remain  pay- 
sble  as  aforesaid  in  any  parish  or  place,  shall  be  raised,  levied,  col- 
lected, and  received,  in  such  and  the  like  form  and  manner,  and  under  ' 
such  penalties,  forfeitures,  and  disabilities,  and  according  to  such 
rules,  methods,  and  directions,  as  if  the  manor,  messuages,  lands,  ten- 
ements, or  hereditaments,  charged  with  the  Land-Tax  so  remaining 
payable  as  aforesaid,  formed  an  entire  parish  or  place,  and  as  are  pre- 
scribed, directed,  and  appointed,  by  the  Act  of  the  present  Session  of 
Parliament"  (88  G.  8,  c.  5)  **  with  respect  to  the  quota  of  each  parish 
and  place." 

Stat  2  &  8  W.  4,  c.  127,  ''For  appointing  additional  Commissioners 
to  put  in  execution  the  Acts  for  granting  an  aid  to  His  Majesty  by  a 
Land-Tax,  and  continuing  the  duties  on  personal  estates,  offices,  and 
pensions,"  appoints  additional  persons  to  put  in  execution  the  Land- 
Tax  Acts,  for  the  counties,  &c.,  afler  mentioned :  and  among  the  places, 
&c.,  mentioned,  are  "  The  City  of  Westminster  and  Liberties  thereof, 
and  offices  executed  in  Westminster  Hall;"  and  ''The  rest  of  the 
county  of  Middlesex." 

Sect.  8,  after  reciting  that  doubts  had  arisen,  which  it  is  expedient 
to  remove,  enacts  **  that  it  shall  and  may  be  lawful  for  the  Commis- 
sioners, at  a  general  meeting  or  meetings  for  any  county,  riding,  or 
shire,  required  and  authorized  by  the  said  Acts  to  be  held  for  the  pur- 
poses therein  mentioned  on  or  before  the  80th  day  of  April  in  any 
year,  if  and  as  they  shall  see  fit  (subject  as  herein  provided),  to  trans- 
fer the  jurisdiction  of  any  parish,  township,  hamlet,  ty thing,  or  place 
from  the  hundred  or  Division  of  which  the  same  now  forms  a  part, 
together  with  the  quotas  payable  by  them  respectively  at  the  time  of 
such  transfer,  to  any  adjoining  or  other  Division  of  the  same  *county  ;** 
*236  P^^^^^^  ^^^  alteration  be  certified  in  writing  to  the  Commis- 
sioners of  Taxes,  and  approved  of  by  the  Lords  of  the  Trea- 
sury, "  to  be  certified  to  the  Commissioners  of  the  respective  Divisions, 
together  with  the  quotas  to  be  assessed  and  levied  on  the  parishes, 
townships,  tythings,  hamlets,  or  places  transferred,  under  the  hands 
of  the  said  Commissioners  for  the  affairs  of  taxes,  or  any  two  of 
them,  but  not  otherwise,  then  and  in  that  case  such  alteration  shall  be 
of  binding  force  and  effect ;  and  the  Commissioners  whose  respective 
Districts  or  Divisions  shall  be  altered,  varied,  or  e;ctended  by  such 
certificate  shall  have  full  jurisdiction  and  control  in,  over,  and 
throughout  the  several  transferred  parishes,  townships,  tythings,  ham- 
lets, or  places  as  aforesaid,  and  shall  and  may  execute  all  the  powers 
and  provisions  of  the  Acts  relatibg  to  the  Land-Tax  "  and  Assessed 
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Taxes,  "  in  assessing,  charging,  raising,  and  enforcing  payment  of  the 
said  taxes  respectively  in  and  throughout  the  same ;  and  the  parishes, 
townships,  tythings,  hamlets,  or  places  transferred  shall  be  considered 
as  forming  part  of  the  Division  to  which  they  shall  be  transferred  for 
all  the  purposes  of  the  Acts  relating  to  the  Land-Tax  and  the  As- 
sessed Taxes  respectively ;  anything  in  any  former  statute  contained  to 
the  contrary  thereof  notwithstanding ;  and  all  the  alterations  herein 
provided  for,  which  may  have  been  made  at  any  time  previous  to  the 
passing  of  this  Act,  shall  be  as  binding  and  effectual,  and  be  acted  on 
m  all  respects,  as  if  the  same  had  taken  place  after  the  passing  of  this 
Act,  and  in  pursuance  hereof:  provided  nevertheless,  that  nothing 
herein  contained  shall  be  construed  to  authorize  the  alteration  of  the 
limits  or  jurisdiction  of  any  of  the  cities,  boroughs,  cinque  ports, 
towns,  and  places  respectively,  in  Great  *Britain,  for  which  r^ogT 
separate  ana  distinct  quotas  of  Land-Tax  are  provided  by  and  ^ 
enumerated  in  the  Acts  now  in  force  relating  to  the  Lana-Tax." 

The  case  was  argued  in  this  Court  on  an  earlier  day  of  this 
Terin.(a) 

Sir  Fitzroy  Kelly^  Attorney-General,  for  the  plaintiffs. — For  the 
purpose  of  the  present  argument,  the  plaintiffs  will  not  dispute  that, 
as  a  matter  of  general  law,  these  tolls  are  liable  to  the  Land-Tax. 
But,  first,  the  tolls  could  not  be  assessed  by  Commissioners  for  the 
Division  of  the  Duchy  of  Lancaster,  nor  indeed  for  any  Division 
whatever.  Under  the  Land-Tax  Acts  there  is  no  power  to  assess,  in 
any  Division,  property  not  comprehended  in  the  particular  Division 
for  which  the  Commissioners  act ;  the  subdivisions  of  the  Division 
are  to  contribute  the  sum  which  the  whole  Division  contributes. 
Property  not  in  the  Division  must  be  assessed  in  some  other  Division, 
or  not  at  all.  That  is  the  effect  of  the  original  institution  of  the  Com- 
missioners and  the  framing  of  the  Divisions,  commencing  with  stat. 
4  W.  &  M.  c.  1,  and  carried,  by  successive  legislation,  down  *to  the 
present  time.  Sect.  101  of  stat.  49  G.  8,  c.  cxci.,  authorizes  the  Com- 
pany to  set  up  toll-gates  on  the  bridge  and  take  tolls  from  passengers, 
4c.,  passing.  [Loi3  Campbell,  C.  J. — The  other  side  will  hardly 
contend  that  the  locality  of  the  gate  determines  the  locality  of  the 
tolls.]  What,  then,  does  determine  it  7  If  the  locality  of  the  gate 
does  so,  th6n  the  case  shows  that  it  is  not  in  the  Division  of  the  r^ngg 
*Duchy  of  Lancaster ;  and  the  Commissioners  for  that  Division  ^ 
can  no  more  assess  the  tolls  than  they  could  if  the  gate  stood  in  an- 
other Division.  The  case  shows  that  no  part  of  the  bridge  itself  is 
within  the  Division  of  the  Duchy  of  Lancaster.  Secondly,  the  col- 
lectors are  not  legally  appointed.  The  general  principle  that  a  duty 
may  be  done  for  the  public  b^  a  party  not  having  a  legal  title  is  not 
here  applicable,  because  this  is  a  autv  which,  by  the  words  of  stat.  88 
G.  8,  c.  5,  8.  8,  can  be  performed  only  by  the  officers  there  described. 
The  Assessors  are  to  be  inhabitants  of  the  parish  or  place,  residing  in 
the  parish  where  the  place  shall  lie  in  their  respective  Divisions,  and 
are  to  return  the  names  of  persons  "  living  within  the  limits  and 
hounds  of  those  parishes,  townships,  constablewicks,  and  places  where 
they  shall  be  chargeable  respectively,"  to  be  Collectors.  Now  the  two 
Assessors  have  appointed  themselves :  that,  perhaps,  is  not  illegal : 

(«)  KoTMdbw  Mh.    Before  Loid  Campbell,  C.  J.,  Wightmui,  J.,  Erie,  J.,  and  Hill,  J. 
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but  one  of  them,  Offley,  lives  in  a  parish  forming  no  part  of  the  DItI- 
sion  of  the  Duchy  of  Lancaster,  and  has  only  an  office  in  the  parish 
of  .St.  Clement  Danes,  in  the  county  of  Middlesex.  Reliance  may  be 
placed  on  sect.  47  of  stat.  88  G.  3,  c.  5.  That  enables  the  Commb- 
sioners  to  appoint  for  extra-parochial  places  *'  two  or  more  fit  persons^ 
living  in  or  near"  the  places,  to  be  Assessors,  and  two  or  more  to  be 
Collectors.  But  here  the  Assessors  are  not  stated,  in  the  appointment, 
to  live  in  or  near  any  such  place.  In  Donne  v.  Martyr,  8  B.  &  C.  62 
(E.  C.  L.  R.  vol.  15),  a  local  Act  enabled  the  courts  of  wardmote  in 
London  to  return  the  names  of  **  substantial  inhabitants"  of  the  ward 
to  be  collectors ;  and  it  was  held  not  a  sufficient  qualification,  to  be  a 
^2391   P^^°®^  ^^  ^  commercial  establishment,  occupying  within  *the 

^  ward  a  house  for  the  commercial  purposes,  but  not  residing 
there.  Rex  v.  Adlard,  4  B.  A;  C.  772  (E.  C.  L.  R.  vol.  10),  is  a  similar 
decision  as  to  the  common  law  office  of  a  parochial  constable.  [Lord 
CahpBkll,  C.  J. — The  distress  is  taken  under  the  warrant  of  the  Com- 
missioners.] The  question  is  whether  there  is  any  jurisdiction  under 
Stat.  88  G.  3,  c.  6,  ss.  17,  42.  Next,  sect.  119  of  stat.  49  G.  3,  a  cxci., 
exempts  the  bridge  and  roads  from  being  charged  with  *'any  paro- 
chial rates  or  assessments  whatsoever,  which  are,  shall,  or  may  be 
charged,  assessed,  or  imposed  upon  any  parish,  place,  or  district,  in 
which  the  said  bridge  or  roads,  or  any  of  them,  or  any  part  thereof 
shall  or  may  lie  or  be  situate  for  or  in  respect  of  the  tolls,"  "  or  for 
or  on  any  other  account  whatsoever."  Now,  the  Land-Tax  is  imposed, 
according  to  the  view  of  the  defendant,  on  the  particular  district  ; 
and  it  therefore  falls  within  the  express  exception.  Nor  can  it  be 
said  not  to  be  a  parochial  assessment ;  for,  though  imposed  for  the 
benefit  of  the  Crown  and  the  public,  it  is  to  be  assessed  as  a  parochial 
rate. 

Bovill,  contri. — First,  the  toll  is  payable  for  the  use  of  the  bridge. 
Now,  according  to  the  ordinary  presumption,  the  northern  half  of  the 
bridge  is  in  Middlesex.  The  Legislature,  however,  foresaw  the  diffi- 
culty, and  provided  for  it  by  sect.  182  of  stat.  49  G.  8,  c.  cxci.,  by 
which  it  is  enacted  that  that  h<'ilf  should  be  deemed  to  be  in  Middle- 
sex, and  part  of  the  parish  of  St.  Clement  Danes.  And,  as  there  is 
nothing  to  bring  this  portion  within  the  City  and  Liberty  of  West- 
minster, it  must  form  a  part  of  the  parish  of  St.  Clement  Danes  not 
in  the  City  and  Liberty,  and  therefore  is  within  the  Division  of  the 
*2401   ^^^^y  ^^  Lancaster.     This  appears  more  clearly  from  *the 

-'  proviso,  which  shows  that,  but  for  express  exemption,  the 
bridge  would  be  a  county  bridge.  Even  if  this  were  not  so,  it  surely 
could  not  be  held  that  the  tolls  were  not  to  be  assessed  in  any  place 
whatever.  Further,  if  the  bridge  were  extra-parochial,  it  might  be 
assessed  by  the  Commissioners  appointing  assessors  and  collectors 
living  near  the  place,  under  sect.  47  of  stat.  88  G.  8,  c.  6.  If  the 
locality  of  the  tolls  were  determined  by  the  locality  of  the  toll-bar 
gate,  then,  as  the  gate  is  on  the  north  half  of  the  bridge,  it  is  within 
the  Division  of  the  Duchy  of  Lancaster,  on  the  grounds  already  laid 
down.  But  nothing  turns  on  the  situation  of  the  gate.  The  Act 
•allows  the  gate,  or  any  number  of  gates,  to  be  erected  on  any  part  of 
the  bridge :  wherever  it  is  erected,  the  tolls  are  payable  in  respect  of 
passing  over  the  bridge,  and  are  rateable  proportionably  to  the  parts 
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of  tbe  bridge  situate  in  the  particular  parish :  Rex  v.  Barnes,  1  B.  & 
Ad.  113  (E.  C.  L.  R.  vol.  20),  Retina  v.  Hammersmith  Bridge  Com- 
pany, 15  Q.  B.  369  (E.  C.  L.  R.  vol.  69),  cases  decided  on  the  poor- 
rate.  Tbe  language  of  sect.  9  of  stat.  68  G.  8,  c.  xxviii.,  confirms  this. 
Secondly,  as  to  the  Collectors  and  Assessors,  it  cannot  be  that  every 
non-compliance  on  the  part  of  the  Commissioners  with  the  statutory 
provisions  respecting  the  appointment  can  invalidate  the  assessment 
or  affect  tbe  power  of  distress.  [Lord  Campbell,  C.  J. — I  recollect 
DO  instance  in  which  an  invalidity  in  the  appointment  of  overseers 
has  been  held  to  be  an  objection  to  levying  the  rate.]  Lancaster  and 
Carlisle  Railway  Company  v.  Heaton,  8  E.  &  B.  952  (E.  C.  L.  R.  vol. 
92),  shows  that  the  general  principle  is  otherwise.  [Lord  Campbell, 
C.  J. — ^I  was  not  present  when  that  case  was  decided ;  but  I  most 
heartily  concur  in  it.]  The  *Commi8sioner8  need  not  be  resi-  r^o^-i 
dents ;  nor  are  they  bound  to  appoint  the  Collectors  from  among  ^ 
the  names  brought  to  them  by  the  Assessors.  Nor  is  it  easy  te  see 
why  the  Assessors  or  Collectors  should  be  residents.  Even  suppos- 
ing that  they  may  refuse  to  act,  if  they  were  not  residents,  so  as  not 
to  be  liable  under  sects.  8  or  19  of  stat.  88  6.  3,  c.  5,  still,  if  they  do 
act,  their  acts  are  not  invalid.  Lastly,  sect.  119  of  stat.  49  G.  3,  c. 
cxci.,  affects  only  parochial  rates  or  assessments :  taxes  are  not  such. 
In  the  Governors  of  Christ's  Hospital  v.  Harrild,  3  Scott's  N.  R.  126, 
it  was  held  that  a  land-tax,  redeemed  or  purchased  under  stat.  42  G. 
3,  c.  116,  was  a  parliamentary  tax  within  the  meaning  of  a  covenant 
in  a  lease  to  pay  parliamentary  taxes.  [Lord  Campbell,  C.  J. — Primfi 
facie  one  would  suppose  parochial  rates  to  be  those  which  are  made 
for  the  purposes  of  the  parish.]  Besides,  the  Commissioners  are  not 
bound  to  divide  the  Districts  according  to  parishes. 

Sir  Fitzroy  Kelly,  Attorney -General,  in  reply. — Sect.  132  of  stat.  49 
G.  3,  c  cxci.,  which  has  been  referred  to,  is  inapplicable  to  the  ques- 
tion in  what  parish  the  bridge  is  situate  for  the  purposes  of  the  Land- 
Tax.  The  sections  immediately  preceding,  from  sect.  123,  relate  to 
offences;  and  the  preamble  to  sect.  132  states  that  the  object  of  the 
enactment  was  "  to  remove  all  doubts  where  and  before  whom  offences 
committed  on  the  said  bridge  shall  and  may  be  cognisable,  and  how 
and  by  whom  the  offenders  in  such  cases  may  be  punished."  Tbe 
proviso  at  the  end  was  inserted  ex  abundant!  cautelfi.  [Lord  Camp- 
bell, C.  J. — Without  such  an  enactment  the  bridge  *must  have  r*o4.o 
been  in  some  county  or  counties.]  It  is  for  the  aefendant,  not  '- 
for  tbe  plaintiffs,  to  show  in  what  county  the  place  lies ;  Regina  v. 
Musson,  8  £.  &  B.  900  (E.  C.  L.  R.  vol.  92),  shows  that  there  is  no 
primi^  facie  presumption  that  land  lying  between  high  and  low  water 
mark  is  in  the  adjoining  parish.  Even  assuming  that,  by  the  opera- 
tion of  sect.  132,  the  bridge  is  in  the  parish  of  St.  Clement  Danes  and 
not  in  the  City  and  Liberty  of  Westminster,  it  does  not  follow  that 
this  brings  it  within  the  Division  previously  parcelled  out,  which 
comprises  only  what,  at  the  time  of  so  parcelling  out,  answered  to  the 
description.  [jBow«  referred  to  stat.  2  &  3  W.  4,  c.  127,  s.  3.]  That 
enactment  shows  that,  until  there  has  been  a  transfer  of  jurisdiction 
by  tbe  Commissioners,  the  jurisdiction  is  attached  to  the  old  Divi- 
sions. Tbe  aggregate  payable  by  tbe  Division  is  not  changeable. 
[Eblb,  J. — The  case  of  Regina  v.  Land-Tax  Commissioners,  2  £.  & 
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B.  694  (E.  0.  L.  R.  vol.  75),  shows  that  the  proportion  in  which  the 
different  parishes  contribute  to  the  Division  cannot  be  altered.]  That 
is,  to  a  certain  extent,  in  favour  of  the  plaintiffs.  If  the  Commission- 
ers in  parcelling  out  a  Division  had  excluded  any  land,  they  could 
not  afterwards  include  it.  Our.  adv.  vuit. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court 

In  answer  to  the  first  question  addressed  to  us  in  this  case^  we  are 
of  opinion  that  the  Company  are  liable  to  be  assessed  to  the  land-tax 
for  their  tolls.  They  clearly  are  liable,  under  the  express  words  of 
the  Land-Tax  Act,  88  Qr.  3/.  c.  5,  unless  they  can  show  some  special 
♦2431  *exemption.  They  rely  on  sect.  119  of  their  local  Act,  49  G. 
^  3,  c.  cxci.,  which  enacts  that  the  said  bridge  and  roads  shall  not 
be  charged  or  chargeable  with  any  parochial  rates  or  assessments 
whatsoever  for  or  in  respect  of  the  tolls  therein  authorized  to  be 
taken.  But  we  are  of  opinion  that  the  land-tax  is  not  a  parochial  rate 
or  assessment.  The  exemption  is  confined  to  rates  and  assessments 
laid  upon  the  parish  for  local  purposes.  The  land-tax  is  a  public  tax 
imposed  for  national  purposes ;  and  it  is  not  assessed  parocnially. 

The  redemption  of  the  land-tax,  as  to  part  of  the  property,  is  imma- 
terial, as  the  tolls  are  a  separate  tenement  from  the  land :  Yauxhall 
Bridge  Company  v.  Sawyer,  6  Exch.  604,t  Chelsea  Waterworks  Com- 
pany V.  Bowley,  17  Q.  B.  858  (E.  C.  L.  R.  vol.  79). 

The  Attorney-General  chiefly  relied  upon  his  allegation  that  Water- 
loo Bridge  is  excluded  from  every  land-tax  Division  in  the  county  of 
Middlesex.  If  this  were  so,  no  Commissioners  for  the  county  of  Mid 
dlesex  would  have  jurisdiction  to  assess  the  tolls  to  the  Land-Taz 
But  we  are  of  opinion  that  the  northern  half  of  Waterloo  Bridge  is» 
included  in  the  Duchy  of  Lancaster  Division  of  the  county  of  Middle- 
sex. The  case,  after  describing  the  Division  of  St.  Clements,  says, 
'^  there  has  been  created  and  now  is  (among  others)  a  Division  called 
the  Division  of  the  Duchy  of  Lancaster,  containing  the  Boyal "  and 
other  ''  Wards,  and  comprising  those  parts  of  the  said  parishes" 
(St.  Clement  Danes  being  one  of  them)  ^*  which  are  not  situate  within 
the  City  and  Liberty  of  Westminster."  Sect.  132  of  The  Waterloo 
Bridge  Act  enacts  that  the  half  of  the  said  bridge  next  adjoining 
♦2441  *^^^  county  of  Middlesex,  when  built,  shall  be  deemed  to  be 
^  in  the  county  of  Middlesex,  and  part  of  and  in  the  parish  of  St. 
Clement  Danes.  Notwithstanding  the  preamble  to  this  clause,  shor- 
ing the  principal  object  in  introducing  it,  we  think  that  its  language 
clearly  makes  the  northern  half  of  the  bridge  part  of  the  parish  of  St. 
Clement  Danes  for  all  purposes.  But  it  cannot  be  part  of  the  parish 
of  St.  Clement  Danes  situate  within  the  city  and  Liberty  of  West- 
minster ;  for  it  had  no  existence  before  this  Act  of  Parliament ;  and 
this  Act  of  Parliament,  when  annexing  it  to  the  county  of  Middlesex 
and  to  the  parish  of  St.  Clement  Danes,  does  not  annex  it  to  the  City 
and  Liberty  of  Westminster.  Therefore,  according  to  the  statements 
in  the  case,  this  half  of  the  bridge,  instead  of  being  excluded  from  all 
the  Land-Tax  Divisions  in  Middlesex,  is  included  in  the  Division  of 
the  Duchy  of  Lancaster. 

The  situation  of  the  gates  where  the  tolls  are  taken  is  immaterial ; 
the  tolls  being  for  passing  over  the  bridge,  and  not  for  passing  through 
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the  gates.     And  the  northern  gate  is  actually  within  the  parish  of  St. 
Clement  Danes,  and  in  the  Division  of  the  Dachy  of  Lancaster. 

The  tolls  being  assessable,  we  are  next  to  consider  whether  this  as- 
sessment is  valid.  There  certainly  is  an  inaccuracy  in  the  assessment, 
vhich  states  Waterloo  Bridge,  in  respect  of  whiph  the  Company  are 
rated,  to  be  in  the  Savoy  Ward,  whereas,  according  to  thp  case,  no  ' 
part  of  ihe  bridge  is  within  that  Ward.  But  we  consider  this  merely 
a  false  description  superadded  to  a  true  description,  and  therefore  that 
it  works  no  prejudice.  The  Commissioners,  in  making  the  assess- 
ment, were  acting  for  the  Division  of  the  Duchy  of  Lancaster,  in 
which  *the  northern  half  of  the  bridge  was  included;  and,  r#245 
both  for  the  parties  to  be  rated  in  respect  of  it,  and  for  all  ^ 
other  parties  in  the  Division  who  were  to  be  rated,  it  was  quite  imma- 
terial whether  this  half  of  the  bridge  was  in  the  Savoy  Ward  or  in 
any  other  part  of  the  Division  of  the  Duchy  of  Lancaster. 

Objection  was  likewise  taken  to  the  qualification  of  the  Assessors 
and  of  the  Collectors.  But  we  are  of  opinion  that,  as'they  were  ap- 
pointed in  due  form,  even  if  they  were  not  qualified  as  the  Act  directs, 
their  appointment  cannot  be  treated  as  a  nullity ;  and  their  acts  as 
Assessors  and  Collectors  would  be  valid. 

Upon  the  whole,  therefore,  we  think  that  we  are  bound  to  give, 
judgment  for  the  defendant.  Judgment  for  defendant. 


IN  THE  EXCHEQUER  CHAMBER. 

The  Company  of  Proprietors  of  The  WATERLOO  BRIDGE  v. 

WILLIAM  CULL.     [June  18.  1859.] 

For  head-note,  see  antd,  p.  213. 

Thb  plaintiffii  alleged  error,  which  the  defendant  denied. 
Id  Trinity  Vacation,  1859,(a)  the  case  was  argued  by 
C,  Pollock^  for  the  plaintiff. — As  to  the  exemption  clause,  it  is  to  be 
observed  that  sect.  61  of  stat.  49  G.  3,  c.  cxci.,  puts  the  land-tax  on  a 
footing  with  the  paving,  ^cleansing  and  lighting,  watching  and  r4t04.f1 
poor  rates  within  the  said  parishes  or  precincts  respectively :  ^ 
all  of  them  are  spoken  of  together  as  payable  to  the  parish  of  St. 
Clement  Danes,  and  also  to  the  precinct  of  the  Savoy.  It  seems, 
therefore,  that  the  Legislature  considered  the  Land-Tax  to  be  in  the 
nature  of  a  parochial  tax.  [Willbs,  J. — ^It  ^s  parochial  only  in  the 
arrangement  as  to  its  assessment.]  It  is  to  be  made  good  **  to  the 
mi  parish."  Then,  as  to  the  Division,  the  power  to  assess  is  limited 
to  the  particular  Division.  Sect.  132,  as  pointed  out  in  the  argument 
below,  applies  merely  to  the  locality  of  ofiences ;  nor,  if  it  were  more 
general,  would  it  be  sufficient  to  bring  the  bridge  within  a  Division 
existing  before.  Independently  of  the  enactment,  the  adjacent  land 
ap|)ears  to  belong  to  the  Savoy,  which  is  an  extra-parochial  district, 
as  to  which  there  can  be  no  presumption  that  it  extends  ad  filum 

(a)  Jaoe  17th.  ia69. 
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aquae.  The  bridge  is  not  even  built  on  reclaimed  land.  It  is  not  iit 
cumbent  on  the  plaintiffs  to  show  in  what  Division  the  land-tax  is  to 
be  assessed.  [Bramwell,  B. — In  Charing  Cross  Bridge  Company  r. 
Mitchell,  4  E.  &  B.  562,(a)  it  was  attempted,  but  unsuccessfully,  to 
establish  that  tolls,  taken  for  the  use  of  land  the  land-tax  on  which 
had  been  redeemed,  were  not  liable  to  land-tax  at  all.]  Then,  as  to 
the  appointment  of  the  Collectors.  [WiLLES,  J. — Scadding  v.-Lorant, 
8  H.  L.  Ca,  418,(ft)  seems  conclusive  against  you,  on  that  point.]  The 
point,  then,  is  not  pressed. 

On  this  day, 
*oAT\       *BoviU  appeared  for  the  defendant,  but  was  stopped  by  the 
^^'J   Court. 

CocKBURN,  C.  J. — ^It  seems  to  me  cleaY  that  the  liability  to  Land- 
Tax  is  not  a  liability  to  a  parochial  rate  or  assessment ;  and  upon  that 
point  the  judgment  of  the  Court  of  Queen's  Bench  is  right. 

But  it  is  objected  that  the  Land-Tax  is  the  creation  of  an  Act 
under  which  Divisions  have  been  framed,  with  reference  to  which  the 
Land-Tax  must  be  assessed ;  and  that  the  bridge,  for  the  passage  of 
which  the  tolls  are  paid,  is  not  within  any  such  Division.  But  I 
think  this  objection  fails.  The  bridge  appears,  from  the  case,  to  be 
within  the  Precinct  of  the  Savoy,  which  extends  to  the  river,  and 
must  be  taken  to  extend  ad  medium  filum  aquae :  if  not,  the  Division 
of  the  Duchy  of  Lancaster  comprehends  all  the  parish  of  St.  Clement 
Danes  which  is  not  in  the  City  and  Liberty  of  Westminster,  as  well 
as  the  Savoy ;  and  certainly  either  the  Savoy  or  the  parish  of  St. 
Clement  Danes  extends  to  the  middle  of  the  river.  It  is  clear,  on 
principle,  that  the  bed  of  the  river,  as  far  as  the  middle,  belongs  to 
the  parish  or  precinct  on  the  adjacent  shore ;  and,  if  reclaimed,  either 
naturally  or  artificiall  v,  the  land  so  reclaimed  belongs  to  the  same 
parish  or  precinct  as  the  adjacent  land.  As  to  the  provision  of  sect. 
132  of  Stat.  49  G.  3,  c.  cxci.,  that  seems  to  be  inserted  merely  ex 
majori  cautel^  for  the  purpose  of  preventing  any  doubt  as  to  the 
'jurisdiction  in  the  case  of  offences.  The  same  thing  would  have  fol- 
lowed by  law,  without  any  positive  enactment ;  for  the  soil  belongs  to 
the  parish  or  precinct  which  is  adjacent.  Upon  any  view,  therefore, 
the  bridge  is  within  the  Division,  and  there  is  nothing  to  prevent  it 
♦2481  ^®^^S  *assessed  to  the  Land-Tax  in  that  Division.  The  jndg- 
J   ment  must,  therefore,  be  affirmed. 

Williams  and  Willes,  Js.,  and  Martin,  Bramwell,  Watsok, 
and  Chaknbll,  Bs.,  concurred.    (Byles,  J.,  had  left  the  Court.) 

Judgment  affirmed. 

(a)  In  Exeh.  Ch.,  afflnning  the  jadgmeDt  of  Q.  B.  in  Charing  Cross  Bridge  Company  r. 
Mitchell,  4  E.  A  B.  649. 

(6)  In  Dom.  Proo.,  afflrming  the  jadgment  of  the  Bzoheqaer  Chamber  in  Loimnt  e.  Seadding, 
13  Q.  B.  706,  whioh  had  reTersed  the  Jadgment  of  the  Qaeen's  Beach  in  Scndding  si  Loraa^ 
18  Q..B.  687  (B.  C.  L.  B.  toL  66). 
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CUCKSON  V.  STONEa    Hoo.22j(fl) 

Plftiatiff,  by  agraemeDt  in  writinf ,  agreed  to  lerre  defendant  fbr  the  term  of  ten  yean  in  the 
capuity  of  a  brewer :  in  oontideration  of  the  premises,  and  **  of  the  doe,  fall,  and  eomplete 
■erriw"  of  plaintiff  "  as  aforesaid,"  defendant  agreed  to  pay  plaintiff  20/.  on  ezeontion  of  the 
•fTeement,  to  furnish  him  with  a  hoase  and  ooals  **  daring  the  whole  of  the  said  term  of  ten 
years/'  and  to  pay  him  '*  the  weekly  sum  of  2/.  10«.  daring  the  said  term  of  ten  years."  Plain- 
tiff entered  into  defendant's  serviee  nnder  the  agreement.  Some  years  afterwards,  plaintiff  fell 
itl,  and  was  an  able  to  attend  personally  to  business ;  bat  daring  that  time  he  instracted  defend- 
ant, at  deieadant's  request,  in  the  art  of  brewing.  Defendant  refused  to  pay  plaintiff  his  wages 
for  the  period  during  which  he  had  been  ill,  bat  retained  him  in  the  serrtce ;  and,  after  he  was 
able  to  attend  again  personally  to  business,  paid  him  as  before  under  the  agreement 

To  an  aetion  by  plaintiff  to  reoorer  wages  for  the  period  during  which  he  had  been  ill, 
defendant  pleaded  thai  plaintiff  was  not,  daring  any  part  of  the  time  for  which  such  wages 
were  elaiuied,  ready  and  willing  or  able  to  render,  and  did  not  in  fact  during  any  part  of  such 
Une  render,  the  agreed  or  any  serrioe. 

On  demurrer,  held  a  good  plea,  the  readiness  and  willingness  to  perform  the  serrioe  being  a 
cooditloa  precedent  to  the  right  to  wages ;  and  the  gist  of  the  plea  being  that  plaintiff  wilfolly 
refoied  99  omitted  to  serre. 

On  showing  cause  against  a  rule  to  enter  a  Terdict  for  the  plaintiff  on  the  plea : 

Held,  that  the  averment  that  plaintiff  was  not  ready  and  willing,  Ac,  was  not  supported  by 
hii  physical  inability,  for  a  time  only,  and  not  through  his  own  defaalt,  to  attend  personally  to 
the  basinesa :  and  that,  the  oontract  not  haring  been  rescinded,  the  defendant  was  not  entitled 
to  soipend  the  weekly  payments  daring  that  time ;  and  plaintiff  was  therefore  entitled  to  a 
verdict. 

The  first  count  of  the  declaration  stated  that,  ''  by  a  memorandum 
of  agreement,  made  the  80th  day  of  December,  a.  d.  1848,  between 
the  plaintiff)  of  the  one  part,  and  one  Joseph  Watts,  deceased,  and 
the  defendant,  of  the  other  part,  it  was  agreed  that  the  said  plaintiff*, 
for  and  in  consideration  of  the  sum  of  20/.  paid  by  them  to  the  plain- 
tiff on  the  execution  of  the  said  agreement,  and  also  in  consideration 
of  the  weekly  and  other  payment  thereby  agreed  to  be  paid  by  them 
*to  the  plaintiff  as  hereinafter  mentioned,  the  said  plaintiff*  did   reo49 
thereby  agree  with  them  and  the  survivor  of  them  that  he,  the   '- 
said  plaintiff',  should  and  would  well  and  truly  and  faithfully  serve 
them,  the  said  Joseph  Watts  and  the  said  defendant,  for  and  during 
the  fall  period  of  ten  years,  as  and  in  the  capacity  of  a  brewer,  and 
shoQld  and  would,  during  the  same  period,  observe  all  their  law- 
ful commands,  keep  all  their  secrets  that  mi^ht  come  to  his  knowledge 
while  so  serving  them  as  brewer  as  aforesaid  and  in  all  things  remain, 
continue,  and  be  a  Rood,  faithful,  and  obedient  servant :  and  the  said 
Joseph  Watts  and  the  said  defendant,  in  consideration  of  the  premises, 
and  also  in  consideration  of  the  due,  full,  and  complete  service  of  the  said 
plaintiff  as  aforesaid,  and  the  lawful  commands  and  secrets  bein^  well 
and  fiiithfully  kept,  did  and  each  of  them  did  thereby,  for  himself 
and  themselves,  and  his  and  their  several  and  respective  heirs,  executors, 
administrators,  and  assigns,  promise  and  agree  with  and  to  the  said 
plaintiff  that  thev,  the  said  Joseph  Watts  and  the  defendant,  their  and 
his  executors,  administrators,  or  assigns,  should  and  would  pay  unto 
the  said  plaintiff  the  sum  of  20/.  on  the  execution  of  the  said  agreement, 
and  should  and  would  find  and  provide  the  said"  plaintiff  *'  with  a  dwell- 
ing-house for  his  own  occupation,  and  also  coals  during  the  whole  of 
th^  said  term  of  ten  years ;  and  should  and  would  pay  unto  the  plain- 
tiff the  weekly  sum  of  2L  10«.  during  the  said  term  of  ten  years. 

(o)  This  ease  has  been  accidentally  misplaced. 
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And/althoagli  all  things  have  happened  and  been  performed  in  order 
to  entitle  the  plaintiff  to  the  performance  of  the  said  promise  of  the 
defendant,  yet  the  defendant,  after  the  death  of  the  said  Joseph  Watts, 
refused  to  suffer  or  permit  the  plaintiff  to  continue  in  his,  the  defend- 
*2501  ^^^^^>  service,  under  the  said  agreement,  and  to  earn  his  said 
^  *weekly  wages,  and  refused  to  pay  the  said  plaintiff  the  said 
sum  of  21.  lOs,  a  week  for  divers,  to  wit,  thirteen  weeks."  There  was 
also  a  count  for  money  due  on  accounts  stated. 

Plea  4,  "  to  so  much  of  the  first  count  as  relates  to  the  claim  therein 
for  wages:  that  the  plaintiff  was  not,  during  any  part  of  the  time  for 
and  in  tespect  of  which  such  wages  are  by  that  count  claimed,  ready 
and  willing  or  able  to  render,  and  did  not  in  fact  during  any  part  of 
such  time  render,  the  agreed  or  any  service."  Issue  thereon :  and 
Demurrer  and  Joinder. 

On  the  trial  before  Cockburn,  C.  J.,  at  the  last  Summer  assizes  for 
Derbyshire,  it  appeared  that  the  plaintiff,  under  the  agreement  in  ques- 
tion, served  J.  Watts  and  the  defendant,  who  were  in  partnership,  till 
the  death  of  Watts  in  1854,  and  afterwards  continued  to  serve  the 
defendant,  who  from  that  time  carried  on  the  business  by  himself.  In 
Christmas,  1868,  the  plaintiff  was  taken  ill,  and  confined  to  his  room 
till  July,  1858.  During  his  illness  he  was  unable  to  attend  personally 
to  business^  but  gave  instructions  to  the  defendant,  who  visited  him 
frequently  at  his  house,  in  the  art  of  brewing.  Aft^r  March,  1858, 
the  defendant  refused  to  pay  the  plaintiff  any  wages  till  July,  1858, 
when  he  again  attended  personally  to  the  business  and  was  paid  wages 
accorfing  to  the  agreemlnt. 

It  was  admitted,  on  behalf  of  the  defendant,  that  the  illness  of  the 
plaintiff  did  not  put  an  end  to  the  agreement:  but  it  was  contended 
that  the  plaintiff  was  not  entitled  to  claim  wages  for  the  period  during 
which  he  bad  been  prevented  from  attending  personally  to  business. 
The  learned  Judge  airected  a  verdict  for  the  plaintiff,  with  leave  to 
move  to  enter  a  verdict  for  the  defendant,  or  for  a  nonsuit. 
*2511  *Saye8f  Serjt.,  in  this  Term,  obtained  a  rule  to  show  cause 
-'  why  the  verdict  should  not  be  set  aside  and  a  verdict  entered 
for  the  defendant :  "  on  the  ground  that,  upon  the  evidence,  the  plain- 
tiff is  not  entitled  to  a  verdict  upon  the  fourth  plea ;  and  that  the 
Slaintiff  is  not  entitled  to  recover  the  weekly  wages  for  the  time 
uring  which  he  has  not  performed  the  service."  The  demurrer  to 
come  on  for  argument  with  the  rule. 

Melhr  and  Mundell  now  showed  cause. — First,  the  plea  is  bad.  The 
performance  of  the  service  by  the  plaintiff  is  not  a  condition  precedent 
to  the  payment  of  the  wages.  A  cross-action  might  be  brought  for 
non-performance  of  the  service ;  but  the  covenant  to  perform  it  is  an 
independent  one.  At  all  events,  the  non-performance  for  a  portion 
only  of  the  term  is  no  defence.  If  the  plaintiff  had  been  disabled  for 
one  week,  could  it  have  been  contended  that  he  was  not  entitled  to 
his  wages  for  that  week  ?  [Lord  Campbell,  C.  J. — ^By  the  agreement, 
he  is  to  have  the  house,  and  coals,  for  the  whole  term.]  There  is  no 
case  in  which  it  has  been  held  that  a  master  who  has  agreed  to  employ 
a  servant  for  a  term  can  turn  him  off  on  account  of  a  temporary 
illness,  not  occasioned  by  any  misconduct  on  his  part,  f^^^  Camp- 
bell, C.  J. — The  defenaant  has  not  turned  the  plaintiff  away :  the 
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defendant  admits  that  the  contract  continues,  but  says  that  it  does  not 
apply  in  respect  of  the  wages  claimed.]     The  payment,  which  is  in 
consideration  of  services  for  a  term  oi  years,  is  to  be  for  a  term  of 
years,  though  it  is  to  be  paid  weekly:  the  defendant  cannot,  therefore, 
divide  the  agreement  ana  claim  to  pay  in  respect  of  a  portion  only  of 
that  term ;  especially  as  he  has  during  that  time,  to  a  great  extent, 
had  the  benefit  *of  the  plaintiffs  services.    In  Chandler  v.  r^nro 
Grieves,  Note  (a)  to  Gienan  v.  Meyer,  2  H.  Bl.  606,  it  was  held  ^  ^^^ 
that  a  seanmn  belonging  to  a  merchant  ship  articled  for  a  particular 
voyage,  who  was  prevented  from  performing  the  whole  voyage  by 
becoming  accidentally  disabled  while  in  the  discharge  of  his  duty,  was 
entitled  to  wages  for  the  whole  voyage.     In  Beale  v.  Thompson,  4 
East  546,(a^  where  the  temporary  disability  of  the  seaman  arose  from  his 
capture  ana  imprisonment,  the  aecision  was  to  the  same  effect.   [Erle, 
J.— That  case  has  very  little  bearing  upon  the  present.]   The  decision 
is  recognised  in  Melville  v.  De  Wolf,  4  E.  b  B.  844  (E.  C.  L.  R.  vol.  82), 
where  the  Court  point  out  the  distinction  between  a  temporary  disa- 
bility and  such  disability  as  renders  further  performance  of  the  con- 
tract impossible.     In  Bex  v.  Madington,  Burr.  Sett.  Ga.  675,  it  was 
held  that  a  settlement  by  service  was  not  defeated  by  the  illness  of  the 
pauper,  and  his  consequent  absence  from  his  master^s  service,  for  a 
part  of  the  year ;  and  tne  Court  said  that  the  master  ought  not  to  have 
deducted  any  part  of  the  wages  on  that  account.    In  Rex  v.  Winter- 
sett,  Cald.  298,  the  pauper  had  fallen  ill  immediately  upon  his  hiring, 
and  was  prevented,  for  a  month,  from  entering  the  service ;  and  the 
Court  held  that  he  did  not  gain  a  settlement  by  afterwards  entering 
the  service  and  continuing  in  it  for  the  rest  of  the  year,  inasmuch  as 
the  hiring  must,  under  the  circumstances,  be  held  to  be  under  a  new 
contract :  but  they  said  that,  if  the  service  had  once  commenced  under 
the  original  contract,  the  master  would  have  been  bound  to  support 
the  pauper  during  his  sickness.    Secondly,  the  plea  is  not  proved. 
*£yen  if  the  performance  of  the  service  be  a  condition  pre-   r^o^g 
cedent  to  the  payment  of  the  wages,  the  condition  has  been  ^ 
fulfilled.     *'  Service"  means  only  such  service  as  the  party  serving  is 
able  to  render.   [Erls,  J. — The  agreement  is  "  in  consideration  of  the 
due,  full,  and  complete  service."]     That  is,  as  full  and  complete  as  it 
is  possible  for  him  to  render.    The  words  "  ready  and  willing"  are 
sufficient,  without  an  allegation  of  an  actual  tender  of  service :  Wallis 
V.  Warren,  4  Exch.  861. f    Emmens  r.  Elderton,  4  H.  L.  Ca.  624,{b)  is 
an  authority  in  favour  of  the  plaintifl^'  so  far  as  it  shows  the  reluctance 
of  the  Court  to  import  an  additional  term  into  a  contract,  so  as  to  alter 
•  the  effect  of  an  agreement  to  employ.     Here  the  defendant  seeks  to 
import  a  limitation  of  his  liability  to  pay  wages  to  the  time  during 
which  the  plaintiff  shall  be  physically  capable  of  rendering  complete 
service.    But  the  covenant  to  serve  and  the  covenant  to  pay  for  such 
service  are,  as  has  b^n  stated,   independent  covenants:  and  the 
defendant  cannot  release  himself  from  his  engagement  even  if  he  show, 

(«)  On  arror  from  the  Oommon  Pleaf,  in  whieh  Court  tho  learned  Jndges  were  eqaally 
4MM  in  opinion ;  Benle  v.  Thompson,  8  B.  A  P.  406. 

{h)  la  Dom.  Proo.,  aflrming  the  judgment  of  the  Exeheqner  Chamber  in  Blderton  v.  Emmeni, 
i  Cob.  B.  160  (S.  C.  L.  R.  vol.  60),  which  had  roTorfed  the  judgment  of  the  Common  Pleaa  in 
Dderton  e.  Bmmens,  4  Com.  B.  479  (B.  C.  L.  R.  toI.  56). 
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wUcli  he  does  not,  a  partial  non -performance  by  the  plaintiff  of  his: 
Stavers  v.  Curling,  8  New  Ca.  356  (E.  0.  L.  R.  vol.  32). 

HayeSy  Serjt.,  contr^. — First,  the  plea  is  good.    The  agreement  is  a 
peculiar  one ;  and  there  is  no  precise  authority  on  the  point.     But  the 
question  is,  What  did  the  parties  intend  ?     'There  is  nothing  unrea- 
sonable in  the  supposition  that  it  was  intended  that  if  the  plaintiff 
were  ill,  even  for  a  single  week,  he  should  not  be  entitled  to  wages 
*2641   ^^^  ^^^  week.    Suppose  that  after  the  first  *week  of  service  the 
^   plaintiff  had  been  struck  with  paralysis,  continuing  for  the  rest 
of  the  term :  surely  he  could  not  claim  his  wages  for  the  rest  of  the  term. 
[Lord  Campbell,  C.  J. — That  would  be  such  a  permanent  disability 
as  would  probably  amount  to  a  dissolution  of  the  contract  on  account 
of  its  performance  becoming  impossible.]     The  weekly  wages  are 
clearly  severable  here.     [Lorn  Campbell,  C.  J. — Why  are  they  more 
severable  than  the  house-room  and  the  coals?]     Those  were  given 
him  before  he  began  the  service  at  all.    There  is  nothing  in  the  agree- 
ment to  show  that  the  payment  is  in  respect  of  a  term.     The  plaintiff 
would  have  had  a  right,  at  the  end  of  the  first  week,  to  claim  that 
week's  wages.     **  Due,  full,  and  complete  service"  means  service  for 
each  week.    In  the  settlement  cases  which  have  been  cited  the  servant 
was  hired  for  a  gross  annual  sum ;  and  the  question  was  merely  whether, 
as  regarded  a  small  and  inconsiderable  portion  of  the  term,  the  master 
had  dispensed  with  the  service.    In  Aspdin  v.  Austin,  5  Q.  B.  671  (E. 
C.  L.  R.  vol.  48,)  where  the  contract  was  very  similar  to  the  present,  it 
was  held  that  an  agreement  to  pay  wages  weekly  for  a  term  of  years 
did  not  imply  an  agreement  to  retain,  in  any  event,  for  that  period. 
The  Court,  it  is  true,  said  that  the  master  would,  in  any  event,  be 
bound  to  pay  the  weekly  wages  as  long  as  the  servant  was  ready  to 
perform  the  service,  whether  he  actually  performed  it  or  not ;  but  that 
was  only  on  the  supposition  that  the  plaintiff  was  "  prevented  only  by 
the  defendant  from  doing  it."     Secondly,  the  averment  that  the  plain- 
tiff was  not  ready  and  willing  was  proved.     "  Readiness  and  willing- 
ness," in  the  legal  sense,  imports  the  actual  capacity  to  perform  the 
particular  act :  De  Medina  v.  Norman,  9  M.  &  W.  820 .f    Incapacity 
^oce-i     is  &  non-readiness,  *as  much  as  a  wilful  refusal :  Harmer  v. 
^^^     Cornelius,  5  Com.  B.  N.  S.  286  (E.  C.  L.  R.  vol.  94).    And 
here  the  actual  performance  of  the  service  was  clearly  a  condition 
precedent  to  the  payment  of  the  wages,  in  whole  or  in  part ;  though  a 
part  non-performance  of  that  condition  might  not  amount  to  a  dissolu- 
tion of  the  contract. 

Our,  adv,  vulL 
Lord  Campbell,  C.  J.,  on  a  later  day  in  this  Term  (November  25th),  . 
delivered  the  judgment  of  the  Court 
As  to  the  demurrer  to  the  fourth  plea. 

We  are  of  opinion  that  this  plea  is  good.  It  is  pleaded  only  to  the 
claim  for  wages;  and  it  avers  ''that  the  plaintiff  was  not,  dunng  any 
part  of  the  time  for  and  in  respect  of  which  such  wages  are  by  that 
count  claimed,  ready  and  willing  or  able  to  render,  and  did  not  in  fact 
during  any  part  of  such  time  render,  the  agreed  or  any  service." 
We  think  the  gist  of  the  plea  is  that  the  plaintiff,  during  the  time  in 
question,  was  not  readv  and  willing  to  render,  and  did  not  render,  any 
service,  in  the  sense  that  he  voluntarily  and  wilfully  refused  or  omitted 
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to  serve.  If  so,  we  think  he  could  not  claim  the  wages  to  be  paid 
to  him  in  consideration  of  his  service.  It  was  objected'that  his  breach 
of  the  contract  would  only  be  the  subject  of  a  cross-action.  But  the 
alleged  breach  of  the  contract  on  his  part  seems  to  go  to  the  whole 
coDsideratioD  for  the  wages :  we  must  treat  the  demurrer  as  if  the 
action  were  brought  for  the  wages  only :  and,  to  avoid  circuity  of 
action,  it  may  well  be  considered  that  this  action  should  be  barred,  so 
as  to  prevent  an  unjust  advantage  in  this  action,  and  to  put  an  end  to 
further  litigation,  rather  than  that  the  plaintiff  should  be  allowed  to 
recover  wages  when  he  had  refused  to  serve,  and  that  another  action 
^should  afterwards  be  brought  against  him  to  recover  back  r«05A 
the  amount.  ^ 

On  the  rule  as  to  entering  the  verdict  on  the  fourth  plea. 

Whether,  when  issue  is  joined  on  such  a  plea,  the  want  of  ability 
to  do  the  act  proves,  in  point  of  law,  a  want  of  readiness  and  willing- 
ness, depends  upon  Vhether  the  want  of  ability  is  necessarily  a  breach 
of  the  contract  to  perform  a  condition  precedent,  or  the  consideration 
for  the  promise  sued  upon.  In  an  action  for  not  accepting  goods  pur- 
chased, issue  bein^  joined  on  a  plea  that  the  plaintiff  was  not  ready 
and  willing  to  deliver  them,  the  defendant  would  be  entitled  to  a  ver- 
dict, on  proof  that  the  plaititiff  never  was  in  possession  of  the  goods 
he  undertook  to  deliver.  But,  looking  to  the  nature  of  the  contract 
saed  upon  in  this  action,  we  think  that  want  of  ability  to  serve  for  a 
week  would  not,  of  necessity,  be  an  answer  to  a  claim  for  a  week^s 
wages,  if  in  truth  the  plaintiff  was  ready  and  willing  to  serve  had  he 
been  able  to  do  so,  ana  was  only  prevented  fromi  serving  during  the 
week  by  the  visitation  of  Qod,  the  contract  to  serve  never  having 
been  determined. 

'  This  leads  to  the  consideration  of  the  general  question,  which  it 
appears,  by  the  Judge's. report,  was  reserved  at  the.  trial,  Whether, 
under  the  circumstances,  the  plaintiff  was  entitled  to  recover  7 

The  agreement  is  of  a  very  peculiar  nature:  that  the  plaintiff 
should  serve  defendant  for  ten  years  in  the  capacitv  of  a  brewer,  and 
teach  him  to  brew :  the  defendant  was  to  pay  the  plaintiff  20/.  on  the 
execution  of  the  agreement;  to  find  him  a  house  ana  to  supply  him  with 
coals  for  the  ten  years;  and  to  pay  him  the  weekly  sum  of  2/.  10^. 
daring  the  said  term. 

*We  concur  in  the  observation  of  Willes,  J.,  in  Harmer  v.  r^nsir 
Cornelius,  5  Com.  B.  N.  S.  236  (E.  C.  L.  R.  vol.  94):  and,  if  L  ^^' 
the  plaintiff  from  unskilfulness,  had  been  wholly  incompetent  to 
brew,  or,  by  the  visitation  of  God,  he  had  become,  from  paraljrsis  or 
any  other  bodily  illness,  permanently  incompetent  to  act  m  the 
capacity  of  brewer  for  the  defendant,  we  think  that  the  defendant 
might  have  determined  the  contract.  He  could  not  be  considered 
incompetent  by  illness  of  a  temporary  nature ;  but,  if  he  had  been 
struck  with  disease  so  that  he  could  never  be  expected  to  return 
to  his  work,  we  think  the  defendant  ought  to  have  dismissed 
him  and  employed  another  brewer  in  his  stead.  Instead  of  being 
dismissed  he  returned  to  the  service  of  the  defendant  when  his  health 
was  restored;  and  the  defendant  employed  him  and  paid  him  as  before. 
At  the  trial,  the  defendant's  counsel  admitted  that  the  contract  was 
not  rescinded.    The  contract  being  in  force,  we  think  that  here  there 
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was  DO  suspension  of  the  weekly  payments  by  reason  of  the  plaintifTa 
illness  and  inability  to  work.  It  is  allowed  that,  under  this  contract, 
there  could  be  no  deduction  from  the  weekly  sum  in  respect  of  hii 
having  been  disabled  by  illness  from  working  for  one  day  of  the  week: 
and,  while  the  contract  remained  in  force,  we  see  no  diflference  between 
his  being  so  disabled  for  a  day,  or  a  \i^eek,  or  a  month. 

Upon  the  whole,  therefore,  we  think  the  verdict  obtained  by  the 
plaintiff  ought  not  to  be  disturbed ;  and  that  the  rule  granted  for  that 
purpose  ought  to  be  discharged. 

Judgment  for  defendant  on  the  demurrer. 

Rule  discharged. 


*oKQi  *GARTON  V.  The  GREAT  WESTERN  Railway  Company. 

Where  a  defendant  has  remoTed  from  a  county  eonrt,  by  oertiorarf,  nnder  stat.  19  A  M  VieL 
e.  108,  s.  38,  a  plaint  for  a  sam  not  exceeding  51.,  the  plaintiff  is  not  boand  to  follow  ovihii 
anit ;  and,  If  he  declines,  the  defendant  cannot,  after  serring  notice  to  declare^  ander  «act.  53 
of  The  Common  Law  Procedure  Act,  1852  (15  A  16  Viet.  c.  76),  sign  judgment  for  want  of  m 
declaration,  nor  recover  from  the  plaintiff  his  costs  of  remoTal. 

Raymond,  in  this  Term,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  an  order  of  Erie,  J.,  should  not  be  rescinded  or 
varied,  and  why  the  plaintiff  should  not  pay  to  the  defendants  their 
costs  of  removing  the  plaint  from  the  county  court  of  Bristol  into 
this  Court. 

From  the  affidavit  on  which  the  rule  was  obtained  it  appeared  that, 
in  January,  1868,  the  plaintiff  entered  a  plaint  in  the  county  court  gf 
Gloucestershire,  held  at  Bristol,  to  recover  a  sum  less  than  52.,  being 
alleged  overcharges  in  the  carriage  of  goods  by  the  defendants.  On 
1st  February,  1858,  the  defendants  obtained  a  Judge's  order  for  a 
certiorari  to  remove  the  plaint  into  the  Court  of  Queen's  Bench.  The 
certiorari  issued  on  2d  February,  1858,  and  having  been  duly  returned, 
was  filed  by  the  defendants  on  the  6th  February.  The  defendants 
entered  an  appearance  to  the  writ,  and  gave  notice  to  the  plaintiff's 
attorney.  On  16th  June,  1858,  the  defendants  served  a  notice  upon 
the  London  agent  of  the  plaintiff's  attorney,  requiring  the  plaintiff  to 
deliver  a  declaration  withm  four  days.  The  plaintiff  took  out  a  sum- 
mons to  set  aside  the  demand;  but  no  order  was  made;  and,  on  7th 
July,  1858,  the  plaintiff  not  having  delivered  a  declaration,  the  defend- 
ants signed  judgment.  The  plaintiff,  on  12th  July,  1858,  took  out  a 
*2591  B^^^^^s  ^  show  cause  "  why  the  judgment"  **'and  all  subse- 
-'  quent  proceedings"  "  should  not  be  set  aside  for  irregularity, 
on  the  ground  that  the  notice  to  declare  was  irregular  and  void,  and 
that  the  plaintiff  cannot  be  compelled  to  proceed  herein ;"  and  "why 
the  defenaants  should  not  pav  the  costs"  of  the  application ;  proceed- 
ings to  be  stayed  meanwhile." 

On  20th  July,  1858,  Erie,  J.,  made  the  order,  setting  aside  the 
judgment,  with  liberty  to  the  defendants  to  apply  to  the  Courts  and 
reserving  the  question  of  costs  for  the  Court. 

It  also  appeared  that  forty-seven  other  plaints,  each  for  a  similar 
cause  of  action  to  this,  had  been  brought  in  the  said  county  court  at 
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Bristol,  and  had  all  been  removed  by  certiorari,  on  the  application  of 
the  defendants. 

ColUer  now  showed  cause. — ^The  order  is  right  When  a  defendant 
removes  a  cause  by  certiorari,  he  cannot  compel  the  plaintiff  to  go  on. 
[ WiOHTMAK,  J. — The  plaintiff  might  have  moved  for  a  writ  of  proce- 
dendo to  send  back  the  cause  to  the  county  court.]  He  might ;  but» 
as  the  matter  stands  at  present,  he  is  not  bound  to  follow  up  his  action 
in  this  court :  Clerk  v.  The  Mayor,  &c.,  of  Berwick,  4  B.  &  G.  649 
(E.  C.  L.  R.  vol.  10).  As  to  the  costs  of  removal,  the  plaintiff  is  clearly 
not  liable  to  pay  them,  as  the  certiorari  was  obtained  by  the  defend- 
ants ex  parte.  [Lord  Campbell,  C.  J. — It  certainly  is  difficult  to  see 
how  the  plaintiff  is  liable.] 

Raymond^  contriL — The  order  is  wrong.  Clerk  v.  The  Mayor,  &c., 
of  Berwick,  Clack  v.  Dixon,  8  M.  &  S.  98  (E.  C.  L.  K.  vol.  80),  and 
Norrish  v.  Richards,  8  A.  &  E.  733  (E.  C.  L.  R.  vol.  80),  may  be  relied 
on  as  authorities  in  favour  *of  the  plaintiff.  But  in  each  of  r«oAn 
them  the  decision  proceeded  upon  the  ground  that  (the  juris-  ^ 
diction  of  the  inferior  courts  being  then  far  more  limited,  as  to  amount, 
than  at  present)  a  defendant  might  cause  a  total  denial  of  justice  if  he 
could,  by  removing  a  cause  to  the  superior  Courts,  compel  the  plain- 
tiff to  follow  up,  at  considerable  expense,  a  very  trifling  claim ;  and 
also  upon  the  technical  ground  (which,  as  continuances  no  longer 
exist,  is  no  ground  in  the  present  case),  that,  where  a  cause  has  been 
removed  by  habeas  corpus  or  certiorari,  there  was  no  day  given  to 
the  party  to  appear,  and  consequently  no  judgment  »could  bs  given 
against  him  for  not  appearing.  But  here  the  defendants  are  perfectly 
justified  in  objecting  to  have  the  legality  of  their  charges  under  their 
.special  Act  determined  by  a  county  court  And  here,  also,  both 
parties  are  before  the  Court.  [Wiohtman,  J. — When  do  you  say 
the  plaintiff  is  bound  to  proceed?]     In  any  case,  if  he  does  not 

?roceed  within  twelve  months,  he  is  out  of  Court,  by  sect.  58  of 
he  Common  Law  Procedure  Act,  1862  (16  k  16  Vict.  c.  76) :  but 
here  he  was  bound  to  go  on  within  the  four  days  of  the  service  of  the 
notice,  which  is  substituted,  by  sect.  68,  for  the  old  rule  to  declare,  and 
which  brings  him  as  a  party  before  the  Court.  Moreover,  sect.  38  of 
Stat.  19  &  20  Vict.  c.  108,  under  which  this  plaint  was  removed,  and 
which  provides  that  the  party  applying  for  the  certiorari  shall  give 
security  for  the  amount  of  the  claim  and  the  costs  of  the  trial,  and 
assent  to  such  terms  as  the  Judge  of  the  superior  Court  shall  think 
fit,  shows  the  intention  of  the  Legislature  to  prevent  either  party, 
mere  motu,  from  rendering  the  proceedings  a  nullity.  [Hill,  J. — Is 
there  anything  in  that  Act  which  expressly  takes  away  the  plaintiffs 
option  of  abandoning  *his  cause  and  the  costs  of  action?]  r^oAi 
There  is  no  express  provision  to  that  ef&ct.  But  the  obvious  '- 
course  for  the  plaintiff  here,  if  he  did  not  wish  the  action  in  the 
superior  Court  to  go  on,  was  to  apply  for  a  procedendo :  and  he  ought 
to  have  given  notice  of  his  intention  to  ao  so  when  the  defendants 
applied  for  a  certiorari. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  order  of  my  brother 
Erie  was  right.  It  appears  to  be  the  regular  course  of  practice  that, 
whore  the  defendant  has  removed  a  cause  from  an  inferior  court  by 
certiorari,  the  plaintiff  is  not  bound  to  follow  bis  suit  into  the  superioi 
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Court.  That  being  the  established  practice,  the  grounds  on  whieb  it 
may  have  been  based  are  immaterial.  It  is  moreover  admitted  that 
the  different  plaints  are  for  separate  causes  of  action.  The  rule  must 
be  discharged  without  costs. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  We  may  regret,  look- 
ing at  the  merits  of  the  case,  to  have  to  decide  in  favour  of  the  plain- 
tiff; but  the  established  course  of  practice  is  imperative  upon  us. 

Ebls  and  Hill,  Js.,  concurred. 

Rule  discharged  without  costs. 


»nrtoi  *The  QUEEN  v.  The  Inhabitants  of  POTTERHANWORTH. 
^^^J  Nov.  24. 

Imprison ment  in  England  vnder  lentenoe  of  ponal  senritnde  is  within  the  exception  as  to 
"a  prisoner  in  a  prison"  in  sect  1  of  stat.  9  A  10  Viot  o.  66,  and  does  not  breali  the  fire  years' 
residence,  ilmagh  the  imprisonment  be  in  a  parish  different  fVom  that  in  which  the  residence  is. 

Such  rcFidence  is  not  brolcen  bj  the  fact  that,  dnring  a  part  of  the  fire  years,  the  party  had 
a  settlement  in  the  parish  by  estate. 

On  appeal  against  an  order  of  two  justices,  removing  Eliza  Lintin 
and  her  five  children  from  the  parish  of  Branston  to  the  parish  of 
Potterhanworth,  both  in  the  parts  of  Kesteven  in  Lincolnshire,  the 
Sessions  confirmed  the  order,  subject  to  the  following  case. 

The  said  Elizabeth  Lintin  and  her  five  children  are  the  wife  and 
children  of  Tl\pmas  Lintin,  hereinafter  mentioned.  The  order  for 
their  removal  is  dated  6th  November,  1857. 

Previously  to  1849,  Thomas  Lintin  had  gained  a  settlement  in  the 
parish  of  Potterhanworth,  the  appellant  parish,  by  renting  a  tenement. 
At  Lady-Day,  1849,  he  and  his  said  wife  and  children  went  to  reside 
at  Branston,  the  respondent  parish.  In  1851,  he  was  summarily  con- 
victed, and  sent  to  prison,  out  of  the  parish,  for  three  months,  and, 
immediately  on  his  release,  returned  to  his  wife  and  family  at  Brans- 
ton. Whilst  continuing  to  reside  there,  he  was,  on  2d  June,  1854, 
again  apprehended  for  felony,  tried  and  convicted,  and  sentenced  to 
two  years'  imprisonment  in  Falkingham  House  of  Correction,  out  of 
the  parish.  And,  from  the  time  of  his  second  apprehension  until  his 
return  to  Branston  on  his  second  release  from  prison,  he  was  absent 
from  the  parish  two  years  and  one  month.  On  nis  second  release,  he 
*2631  ^^^^^^^^  immediately  to  his  wife  *and  family  at  Branston. 
^  After  remaining  at  Branston  four  months  from  his  second  re- 
turn he  was,  on  24th  October,  1856,  a  third  time  apprehended  for 
felony,  removed  to  the  gaol  at  Falkingham,  tried  at  the  Sleaford  Ses- 
sions, on  8th  January,  1857,  and  then  sentenced  to  six  years'  penal 
servitude,  and  was  removed^  in  the  ordinary  course  under  warrant  of 
the  Secretary  of  State. 

Between  Lady  Day,  1847,  and  the  24th  October,  1856,  when  he  was 
not  under  imprisonment,  as  above  stated,  he  resided  in  Branston :  and 
his  wife  and  family  resided  there  continuously  from  Lady  Day,  1849, 
until  the  order  of  removal  was  granted,  and  since. 

The  order  for  the  removal  of  the  wife  and  children  was  applied  for 
and  granted  in  November,  1857,  the  husband,  Thomas  Lintin,  being 
then  away,  undergoing  his  sentence  of  penal  servitude.     The  wife 
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stated  that  she  had  seen  him  in  Millbank  Prison  at  or  about  the  time 
of  tbe  application  for  the  order. 

Thomas  Lintin  also,  in  1849,  purchased  a  house  and  premises  situ- 
ate in  the  said  parish  of  Branston ;  and,  from  the  time  he  purchased 
dach  estate  up  to  the  month  of  October,  1866,  when  he  sold  it,  he  had 
a  settlement  by  estate  in  the  said  parish  of  Branston. 

If  the  Court  should  be  of  opinion  that  the  said  Elizabeth  Lintin 
and  her  five  children  were  irremovable  under  the  circumstances 
above  stated,  the  order  of  Sessions  to  be  quashed ;  otherwise  to  be 
confirmed  .(a) 

The  case  was  argued  on  an  earlier  day  in  this  Term.(&) 

*Field,  in  support  of  the  order  of  Sessions. — ^The  husband  r*ofi4 
vould  not  retain  the  settlement  which  he  had  gained  by  the  *- 
purchase  of  the  estate  in  Branston  unless  he  was  resident  within  ten 
miles;  stat.  4  &  5  W.  4,  c.  76,  s.  68:  and  it. does  not  appear  that  he 
was  resident  within  ten  miles  of  any  estate  belonging  to  him  at  the 
time  of  the  removal.  Still  a  question  arises  whether,  inasmuch  as  at 
one  time  he  was  so  settled,  tnat  settlement  did  not  break  the  five 
years'  residence  under  stat.  9  &  10  Vict.  c.  66,  s.  1 :  for  it  may  be 
argued  that  this  statute  did  not  mean  to  establish  an  irremovability 
in  cases  where,  without  the  statute,  the  party  would  be  irremovable. 
The  parish  cannot  be  held  to  acquiesce  in  a  residence  with  which  it 
could  not  interfere.  Supposing,  however,  that  this  does  not  break 
the  irremovability,  the  question  remains,  whether  the  absence  from 
Branston,  by  reason  of  imprisonment  out  of  that  parish  under  a  sen- 
tence  of  penal  servitude,  makes  a  break.  Where  the  party  is  "  a  pri- 
soner in  a  prison,"  the  imprisonment,  by  the  proviso  in  sect.  1,  does 
not  break  the  residence ;  but  the  time  of  the  imprisonment  is  merely 
excluded  from  the  computation  of  the  five  years.  But  in  Regina  v. 
Pott  Shrigley,  12  Q.  B.  148  (E.  C.  L.  R.  vol.  64),  it  was  held  that  an 
imprisonment  out  of  the  parish  on  a  charge  ending  in  conviction  and 
transportation  does  break  the  residence.  [Erlb,  J. — Regina  v.  Salford, 
12  Q.  B.  106,  seems  to  show  that  imprisonment  on  conviction,  out  of 
the  parish,  breaks  the  residence.]  In  Hartfield  v.  Rotherfield,  17  Q. 
B.  746  (E.  0.  L.  R.  vol.  79),  the  decision  in  Regina  v.  Pott  Shrigley 
was  supported,  on  the  ground  that  the  party  there  was  transported. 
The  question  therefore  is  *whether  an  imprisonment  under  the  r^ogc 
sentence  which  is  substituted  for  transportation,  namely  that  ^ 
tbe  convict  shall  be  kept  in  penal  servitude,  does  not  break  the  resi- 
dence. Such  imprisonment  appears  to  bear  no  resemblance  to  the 
imprisonment,  either  before  ^ial  or  on  sentence  of  imprisonment, 
which  was  the  subject  of  the  proviso.  Indeed  penal  servitude  did 
not  exist  at  the  time  when  stat.  9  &  10  Vict.  c.  66  passed.  The  Ses- 
sions therefore  were  right  in  holding  that  the  residence  of  the  husband 
vas  broken ;  and,  that  being  so,  the  wife  could  not  be  removed,  by 
sect.  1. 

Arehbold,  contriL — [Lord  Campbell,  C;  J. — We  agree  that  the  set- 
tlement in  Branston  does  not  affect  the  case.]  The  case  of  Regina  v. 
Pott  Shrigley  does  not  justify  the  inference  which  is  suggested.    There 

(a)  It  WM  lUtad  that  tbe  0M«  wm  not  drawn  bj  eoamel,  no  eonnMl  attending  tbe  Seisiona 
tt  whitb  tbe  eppeel  wm  benrd. 
(6)  Korember  20tb.    Before  Lord  Cempbell,  C.  J.,  end  Brie,  J. 
E.  k  B.,  VOL.  I. — 11 
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the  husband  had  not  resided  five  years  withoat  the  time  of  imprison- 
ment :  he  therefore  was  removable,  independently  of  any  question  as 
to  transportation :  the  wife,  indeed,  had,  at  the  time  of  the  removal, 
resided  for  five  years ;  but,  as  her  husband  was  not  irremovable,  she, 
by  sect  1,  wab  not  so.  Regina  v.  Salford  was  overruled  in  Hartfield 
V.  Rotherfield.  Here  the  imprisonment  is  within  the  words  of  the 
exception :  the  husband,  being  actually  in  Millbank  Prison,  is  ''  a  pri- 
soner in  a  prison."  [Lord  Campbell,  0.  J. — He  is  liable  to  be  sent 
elsewhere,  as  to  Gibraltar.]  He  has  not  been  so  sent  in  fact.  The 
exemption  does  not  distinguish  between  different  kinds  of  imprisonment. 

Our.  adv.  vuH. 
*oAAi       *Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
^^^i  Court 

In  this  case,  which  was  argued  before  my  brother  Erie  and  myself, 
a  few  days  ago,  we. took  time  to  consider  whether,  under  stat.  9  &  10 
Vict.  c.  66,  s.  1,  imprisonment  in  England,  under  a  sentence  of  penal 
servitude,  is  an  interruption  of  the  residence  which  confers  the  status 
of  irremovability.  Imprisonment  under  a  sentence  of  imprisonment, 
either  for  misdemeanour  or  felony,  does  not  work  such  an  interruption, 
any  more  than  imprisonment  for  debt,  whether  the  prison  be  within 
or  beyond  the  limits  of  the  parish  of  residence:  Hartfield  v.  Rother- 
field, 17  Q.  B.  746  (E.  C.  L.  R.  vol  79),  Regina  v.  St.  Andrew,  Hoi- 
born,  17  Q.  B.  768.  The  effect  of  imprisonment  iB  saved  by  the  pro- 
viso ^  that  the  time  during  which  sucn  person  shall  be  a  prisoner  in 
a  prison^'  "shall  for  all  purposes  be  excluded  in  the  computation  of 
time.^  It  shall  not  reckon  in  the  five  years  to  give  irremovability, 
nor  work  an  interruption  of  residence. 

What  then  is  the  effect  of  imprisonment  in  England  under  a  sen- 
tence of  penal  servitude  7 

The  counsel  for  the  respondents  relied  upon  Regina  t^.  Pott  Shrig- 
ley,  12  Q.  B.  143  (E.  C.  L.  R.  vol.  64).  But  there  the  husband  of  the 
pauper  had  actually  been  transported  before  the  order  of  removal. 
Transportation  may  well  be  a  break  of  the  residence,  as  the  convict, 
when  transported,  or  put  on  board  a  ship  to  be  carried  to  a  penal  set- 
tlement, can  no  longer  be  considered  '*  a  prisoner  in  a  prison**  within 
the  meaning  of  the  proviso.  But  he  is  still  ^'a  prisoner  in  a  prison,'* 
*2671  ^^^^^^  ^^®  meaning  of  the  proviso,  while,  *under  sentence  of 
^  transportation,  he  is  confinea  in  an  English  prison.  So,  while 
a  person  is  confined  in  an  English  prison  under  a  sentence  of  pemd 
servitude,  we  think  that  he  is  "  a  prisoner  in  a  prison''  within  the 
meaning  of  the  proviso.  The  policy  of  the  Legislature  is  to  encou- 
rage irremovability;  and  we  have  only  to  give  effect  to  what  the  Legis- 
lature has  plainly  enacted. 

In  the  present  case  the  husband  had  not  been  transpoTted ;  and  he 
appears  to  have  been  a  prisoner  in  Millbank  Prison  down  to  the  time 
when  the  order  of  removal  was  made. 

The  order  of  removal  and  the  order  of  Ses^ons  must  therefore  be 
quashed.  Order  of  justicea  and  of  Sessions  q;\iaslied. 
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MICHELL,  AppellA&t,  v.  BBO WN,  Bespondent.    Nov.  24. 

6tet  If  G.  2,  e.  If,  i.  1,  whtoh  impoflM  m  penalty  for  the  offenee  of  throwing  hallMt,  Mc^ 
into  neTigable  riTen,  U  repealed  impliedly  hy  stat.  64  G.  3,  e.  159,  t.  11,  which  proTidee  a 
diffnent  poniehnieBt  for  the  laaie  offenee,  and  preaeribea  a  different  mode  of  proeedare. 

AltboQfh  the  preamble  of  ftat.  54  G.  3,  e.  159,  etates  the  expedaeney  of  repealing  eertain 
other  itatatee  (whieh  are  repealed),  and  the  ezpedienoy  only  of  enlarging  ftaL  19  G.  2,  o.  22. 

This  was  an  appeal,  under  stat.  20  &  21  Vict.  c.  43,  against  a  con* 
viction  of  the  s^pellant  by  a  magistrate  of  the  borough  of  Newport, 
in  Monmoathshire. 

The  case  stated,  in  substance,  as  follows. 

On  24th  September  then  last  past  (1868),  James  Brown,  of,  &c.,  the 
respondent,  laid  an  information,  not  in  writing,  before  one  of  the  jus- 
tices of  the  borough  of  Newport,  against  Bichard  Henry  Michell,  the  ap- 
pellant, charging  him  with  having,  on  18th  April  then  last  past,  cast  from 
*a  barge  a  large  quantity  of  filth  and  rubbish  into  the  navi-  r^noo 
gable  river  Usk.  The  information  was  laid  under  stat.  19  G.  *- 
2,  c  22, 8. 1 :  and  the  following  is  a  copy  of  the  summons  issued  on  the 
information  so  laid  aad  served  upon  the  appellant* 

"  Borough  of  Newport,  | 
in  the  county  of   Mon-  >  *'  To  Bichard  Henry  Michell. 
mouth,  to  wit :  ) 

*'  Whereas  information  hath  this  day  been  laid  before  the  under^ 
signed,  one  of  Her  Majesty^s  justices  of  the  peace  in  and  for  the  said 
borough  of  Newport :  For  that  you  did,  on  the  eighteenth  day  of 
April,  in  the  year  of  our  Lord  1868,  near  the  borough  of  Newport 
aforesaid,  then  and  there  cast  from  a  barge,  being  the  first  one  towed 
bj  the  Tyro,  a  large  quantity  of  filth  and  rubbish  into  the  river 
IJsk:  These  are  therefore  to  command  you,  in  H^r  Majesty's  name, 
(0  appear  cm  Friday  next,  the  84th  day  of  September  instant,  at  11 
o'clodL  in  the  forenoon,  at  the  Town  Hal  V  &c.,  ^  in  the  said  borough, 
before  such  justices  of  the  {>eace  for  the  said  borough  as  mav  then  be 
there,  to  answer  to  the  said  information,  and  to  be  further  dealt  with 
according  to  law." 

The  case  then  stated  that,  after  some  adjournments,  the  information 
was  he^rd  before  a  justice ;  and  that  Michell  was  thereupoa  adjudged 
to  forfeit  60s. 

The  case  then  set  out  the  evidence,  and  stated  that,  on  behalf-  of 
the  appellant,  it  was  objected  that  the  evidence  did  not  show  thiut  the 
appellant  was  master,  or  acting  as  master;  and  that  there  was  no 
proof  of  an  offence  within  stat.  19  G.  2,  a  22,  ss.  1,  7 ;  and  that  stat. 
IS  G.  2,  c.  22,  was  repealed  by  stat  64  G.  8,  c.  169,  s.  11.  That  the 
migistrate  "  said  he  was  not  satisfied  that  the  Act  19  G.  2,  c.  22,  was 
repealed,  and  fined  the  ^defendant  60s.  and  costs."  And  the  r«269 
magistrate  conclttded  the  case  as  follows.  ^ 

**  The  above  evidence  being  the  grounds  of  my  determination  and 
conviction,  the  following  questions  were  raised  before  me,  the  said 
justice,  on  behalf  of  the  appellant." 

(The  first,  second,  and  third  were  as  to  the  effect  of  the  evidence.) 

^  Lastly,  that  the  statute  under  which  the  proceedings  were  taken 
against  the  appellaQt,  viz.,  the  19  G.  2,  c.  22,  was  repealed  by  the  Act 
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61  Or.  3,  c.  159,  s.  11,  by  implication,  and  repugnancy  of  one  statute  to 
the  other." 

The  question  stated  was:  "Whether  or  not  I,  the  said  justice,  was 
correct  in  point  of  law  in  my  determination  as  aforesaid,  or  as  to  what 
should  be  done  in  the  premises.*' 

The  case  was  argued  on  an  earlier  day  in  the  Term.(a) 
Webbf/,  for  the  respondent. — It  is  objected  that  the  conviction  ia 
under  stat.  19  G.  2,  c.  22,  {b)  sect.  1,  and  that  the  enactment  in  that 
section  is  repealed  by  stat.  64  G.  8,  c.  159,  (c)  sect.  11.  Sect.  1  of  stat 
19  G.  2,  c.  22,  enacts,  "that  if  at  any  time,  from  and  after  the  Istday 
of  June,  1746,  any  master  or  owner,  or  any  person  acting  as  master 
♦9701  ^^  ^°y  ^'^^P'  P^^'^'  crayer,  lighter,  *keil-boat,  or  other  vessel 
-I  whatsoever,  shall  cast,  throw  out,  or  unlade ;  or  if  at  any  time, 
from  and  after  the  day  aforesaid,  there  shall  be  cast,  thrown  oat, 
or  unladen  from  and  out  of  any  ship,  pink,  crayer,  lighter,  keil- 
boat^  or  other  vessel  whatsoever,  being  or  riding  within  any  haven, 
port,  road,  channel,  or  navigable  river,  within  that  part  of  Great 
Britain  called  England,  any  ballast,  rubbish,  gravel,  eartH,  stone, 
wreck,  or  filth,  but  only  upon  the  land  where  the  tide  or  water  never 
flows  or  runs;  it  shall  and  may  be  lawful  for  any  one  or  more  justice 
or  justices  of  the  peace  for  the  county,  city,  town  corporate,  liberty, 
or  place,  where  or  near  which  such  offence  shall  be  committed,  upon  in- 
formation thereof,  and  he  and  they  are  hereby  authorized  and  required, 
to  summon,  or  issue  out  his  or  their  warrant  or  warrants,  to  appre- 
hend and  bring  before  him  or  them  the  master  or  masters,  owner  or 
owners  of  any  such  ship,  pink,  crayer,  lighter,  keil-boat,  or  other  ves- 
sel, or  other  person  or  persons  acting  as  such,  against  whom  such 
complaint  or  information  shall  be  made  or  given  f  and,  upon  appear- 
ance, &c.,  of  the  party  summoned,  and  proof  ''that  any  ballast,  rubbiah, 
earth,  gravel,  stone,  wreck,  or  filth,  had  been  cast,  unladen,  or  thrown 
out  of,  or  from  any  ship,  pink,  crayer,  lighter,  keil-boat,  or  other  ves- 
sel, the  master  or  masters,  or  person  or  persons  acting  as  master  or 
masters  thereof,  shall  be  adjudged,  and  he  and  they  are  hereby  re- 
spectively declared  to  be  the  offenders  against  this  Act ;  and  he  and 
they  being  by  such  justice  or  justices  (or  any  of  the  ways  or  means 
aforesaid)  thereof  convicted,  shall  forfeit  and  pay  for  every  such 
offence  any  sum,  not  exceeding  the  sum  of  5Z.,  nor  under  50«.,  at  the 
discretion  of  such  justice  or  justices,  the  one  moiety  thereof  to  the 
^2711  ^'^^*^^'^^^*  ^^^  *^^^  other  moiety  thereof  to  the  overseers  of  the 
^  poor  of  the  parish,  town,  or  place  wherein  such  convictioo 
shall  be  pronounced,  for  the  use  of  the  poor  there."  By  sect.  7,  cer- 
tain cases  are  exempted.  The  later  Act,  64  G.  3,  c.  159,  recites  19  G. 
2,  c.  22,  and  two  other  Acts;  and  it  repeals  expressly  parts  of  the  two 
last  mentioned ;  but  the  preamble,  as  to  stat.  19  G.  2,  c.  22,  states  only 
that  it  is  expedient  ''  that  the  said  recited  Act  of  the  19th  year  of  the 
reign  of  His  late  Majesty  King  George  the  2d  should  be  extended  as 

(a)  NoTember  17th.    Before  Lord  Cempbell,  C.  J.,  Wightman,  J.,  Erie,  J.,  and  Hill,  J. 
•  <6)  "  For  the  better  preeerratioii  of  hftvens,  roads,  ohaoneU,  and  Davii^ble  lirei^  vitiiiB 
that  part  of  Great  Britain  called  England." 

(«)  **  for  the  better  regulation  of  the  aeveral  porti,  harbors,  roadsteads,  soands,  ehaaneif, 
bays,  and  navigable  rivers,  in  the  United  Kingdom ;  and  of  His  Mi^esty's  docks,  dook-/srdi, 
arsenals,  wharfs,  moorings,  and  stores  therein ;  and  for  repealing  several  Acts  paiaed  for  that 
pvrposeti*'- 
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hereinafter  mentioned."  From  the  early  sections  of  stat.  54  G.  8,  o. 
169,  it  would  appear  that  the  main  object  of  the  statute  is  to  make 
r^ulations  as  to  places  where  the  Crown  has  moorings,  or  as  to  navi- 
gable rivers  where  there  are  Royal  dock-yards.  But  sect.  11  enacts 
"  that  if  the  owner,  master,  or  other  person  having  the  charge  or  com- 
mand of  any  private  ship  of  war,  transport,  or  other  private  or 
merchant  ship  or  vessel,  lighter,  barge,  boat,  or  other  crafb  whatso- 
ever^  or  any  person  working  any  quarry,  mine,  or  pit,  near  to  the  8ea„ 
or  to  any  sucn  harbour,  haven,  or  navigable  river  as  aforesaid,  or  any 
other  person  or  persons  whatsoever,  shall  cast,  throw,  empty,  or  un- 
lade, or  cause  or  procure  to  be  cast,  thrown,  emptied,  or  unladen,  either 
from  or  out  of  any  such  ship  or  vessel,  lighter,  barge,  boat,  or  other 
craft,  or  from  the  shore,  any  ballast,  stone,  slate,  gravel,  earth,  rubbish, 
wreck,  or  filth,  into  any  of  such  ports,  roads,  roadsteads,  harbours, 
havens,  or  navigable  rivers  of  this  kingdom  as  aforesaid,  so  as  to  tend 
to  the  injury  or  obstruction  of  the  navigation  thereof,  or  in  any  place 
or  situation  on  shore  where  the  same  shall  be  liable  to  be  washed 
into  the  sea,  or  into  any  such  ports,  roads,  roadsteads,  harbours, 
*havens,  or  navigable  rivers,  either  by  ordinary  or  high  tides  r»o7o 
or  by  storms  or  land  floods ;  all  and.  every  such  person  and  '- 
persons  so  offending  shall,  for  every  such  offence,  forfeit  and  pay  a 
sum  not  exceeding  the  sum  of  102.,  over  and  besides  all  expenses 
which  may  be  incurred  in  removing  to  a  proper  place  the  said  mat- 
ters which  may  have  been  deposited  contrary  to  the  provisions  of 
this  Act,  such  expenses  to  be  recoverable  in  such  manner  and  with 
such  power  of  commitment  on  non-payment  thereof,  as  in  cases  of 
penalties  or  forfeitures  under  this  Act."  Then  follows  a  proviso  con- 
taining some  of  the  same  exemptions  as  those  contained  in  the  earlier 
Act  It  is  true  that  the  later  Act  inflicts  a  different  punishment  from  that 
inflicted  by  the  earlier  one :  and  that,  by  the  earlier  Act  (sect.  2),  the 
penalties  may  be  levied  by  distress,  and  in  default  of  distress  the 
offenders  may  be  imprisoned;  whereas  the  later  Act  (sects.  11,  21) 
gives  no  power  of  distress,  but  inflicts  imprisonment,  if  the  penalty 
be  not  forthwith  paid.  Also  the  earlier  Act  vests  the  jurisdiction  in 
justices  only,  the  later  in  Commissioners  of  the  Navy  as  well  as  jus- 
tices. Still  the  effect  of  the  later  Act  is,  not  to  supersede  the  earlier 
one,  but  merely  to  extend  its  effect  by  increasing  the  punishment  and 
facilitating  its  infliction.  The  earlier  Act  may  therefore  still  be  en- 
forced: and  the  facts  of  the  case  bring  the  appellant  within  its  pro* 
visions.    (The  argument  as  to  the  facts  is  omitted.) 

Lush,  contr^ — It  is  true  that  stat.  54  G.  8,  c.  159,  s.  11,  does  not  ex- 
presslj"  repeal  stat.  19  6.  2,  c.  22,  s.  1 ;  but  there  is  a  repeal  by  im- 
plication, because  the  two  are  inconsistent.  And  in  Evanses  Collec- 
tion of  Statutes,  *vol.  8,  p.  157  a  (3d  edition),  it  is  stated  that  ^4.070 
the  earlier  statute  is  repealed:  and  this  appears  also  to  have  L  ^^"^ 
been  so  understood  by  the  editors  of  Burn's  Justice,  vol.  6,  p. 
772  (29th  edit.),  title  Rivers  and  Navigation.  In  each  statute  tne 
offence  is  that  of  throwing  ballast,  &c.,  into  a  navieable  river ;  but 
the  penalty  and  the  mode  of  enforcing  it  are  altered ;  and  the  later 
Act  (sect.  26)  gives  an  appeal  to  quarter  sessions,  which  there  was 
not  in  the  earlier  one.  It  is  said  that  the  later  statute  is  applicable 
to  cases  where  the  Crown  has  moorings  or  dockyards :  but  it  is  not 
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confined  to  these.  The  enactments  aa  to  throwing  ballast  begin  «t  aed 
11.  Nor  can  any  stress  be  laid  on  the  fact  that  other  Acts  are  ex- 
pressly repealed,  and  this  not  so.  That  difficulty  occurred  also  in 
Kex  V.  Davis,  1  Leach«  Ca.  Cr.  L.  271  (4th  ed.),  yet  it  was  there  held 
that  an  Act  prescribing  a  particular  punishment  for  an  offence  was 
impliedly  repealed  by  a  later  Act  prescribing  a  different  punishment, 
altnough  it  was  not  expressly  repealed  while  other  Acta  woe  ex- 
pressly repealed.  Rex  v.  Cator,  4  Bur.  2026,  is  to  the  same  effect 
How  could  a  man  be  convicted  on  each  statute  ?  Even  as  to  other 
matters  the  provisions  are  inconsistent,  as  appears  by  comparing  the 
enactment  as  to  sunken  ships  in  stat.  19  6. 2,  c.  22,  s.  3,  with  that  in 
Stat.  54  Q,  8,  c.  169,  s.  17,  which  allows  twenty -eight  days  for  the 
owner  to  weigh  the  ship.  [Lord  Campbell,  C.  J. — Why  should  the 
magistrate  here  not  proceed  on  the  second  Act?]  He  has  not  done 
so :  the  case  states  that  the  information  is  laid  under  the  earlier  Act ; 
and  the  magistrate  gives  as  his  reason  for  the  conviction  that  he  con- 
sidered the  earlier  Act  not  to  be  repealed.  Under  this  conviction, 
*2741  ^^^^^  would  be  no  ^appeal  to  quarter  sessions.  (The  argument 
-I  as  to  the  evidence  is  omitted.) 

"Welsbff  was  heard  in  reply.  Our.  adv.  vulL 

Lord  Campbrll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

If  that  part  of  stat.  19  O.  2,  c.  22,  on  which  this  conviction  was 
founded  be  still  in  force,  we  think  that  the  conviction  would  be  sup- 
ported by  the  evidence.  But,  after  a  careful  comparison  between  this 
statute  and  stat.  64  G.  3,  c.  169,  we  have  come  to  the  conclusion  that 
such  part  of  the  former  statute  is  repealed. 

The  offence  charged  in  the  information  and  conviction  seems  to  us 
to  be  described  in  sect.  11  of  stat.  64  G.  8,  c.  169 :  and,  if  it  had  not 
been  that  both  the  prosecutor  and  the  magistrate  profess  to  proceed 
upon  the  earlier  statute,  the  conviction  might  be  supported  on  the 
later  statute.  It  was  contended  that  sect.  11  of  stat.  64  G.  3,  c.  169, 
as  to  throwing  rubbish  and  filth  into  navigable  rivers,  is  confined  to 
navigable  rivers  near  the  public  dockyards,  arsenals,  &c.  We  do  not 
think  that  there  is  any  reference  in  that  section  to  the  second  or  any 
other  section  of  the  Act,  to  create  such  a  restriction :  and  the  offence 
created  by  stat.  19  G.  2,  c.  22,  appears  to  us  to  be  again  described  in 
stat.  64  G.  8,  c.  169,  s..ll. 

But,  if  a  later  statute  again  describes  an  offence  created  by  a 
former  statute,  and  affixes  a  different  punishment  to  it,  varying  the 
procedure,  &c.,  giving  an  appeal  where  there  was  no  appeal  before,  we 
think  that  the  prosecutor  must  proceed  for  the  offence  under  the  later 
statute.  If  the  later  statute  expressly  altered  the  quality  of  the 
^2751  "^offence,  as  by  making  it  a  misdemeanour  instead  of  a  felony  or 
^  a  felony  instead  of  a  misdemeanour,  the  offence  could  not  be 
proceeded  for  under  the  earlier  statute :  and  the  same  consequence 
seems  to  follow  from  altering  the  procedure  and  the  punishment  The 
later  enactment  operates  by  way  of  substitution,  and  not  cumulatively 
giving  an  option  to  the  prosecutor  or  the  magistrate.  Sections  21, 
28,  26,  and  27  of  stat.  64  G.  8,  c.  169,  as  to  the  recovery  of  penalties, 
the  mode  of  convicting  the  appeal,  and  the  limitation  of  actions,  are 
all  material  to  show  that  the  proceeding  for  such  an  offence  should  be 
under  this  statute* 
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These  considerations  may  justify  the  editors  of  The  Statutes  in 
saying  that  the  former  statute  is  repealed,  although  some  of  its  enact- 
ments are  "extended,^  as  well  as  re-enacted,  in  a  later  statute.  When 
such  specimens  of  legislation  come  before  us,  we  are  driven  to  form 
the  best  conjecture  we  can  as  to  the  intentions  of  the  Legislature. 
And,  in  this  case,  we  think  that  the  Legislature,  in  passing  stat.  54  G. 
8.  c.  159,  intended  that  a  prosecutor  should  not  be  permitted  after- 
wards to  proceed  for  this  offence  under  stat.  19  G.  2,  c.  22. 

Luckily  no  inconvenience  can  happen  in  future  from  this  determina- 
lion.     This  conviction  must  be  quashed^  but  without  costs. 

Conviction  quashed. 


*JOHN  WRAY,  Esquire,  Receiver  for  the  Metropolitan  Police  rucnna 
District,  17.  CHARLES  ARTHUR  HILL  HEATON  ELLIS,  L  ^^^ 
Esquire,  Clerk  of  the  Peace  for  the  county  of  MIDDLESEX. 
Nov.  24. 

SmC  47  of  fUt  2^3  Viot.  e.  71  ("For  rogalating  tho  Poliee  Conrti  in  the  Metropolis") 
onaeU  **  ihaft  wboro  by  uij  Aei  or  Acta  any  penaltiefl  or  forfeitures,  or  shares  of  penalties  or 
forfeitures,  are  or  akall  ktrea/ter  be  made  recoTerable  in  a  summary  manner  before  any  justice 
or  jastiees  of  the  peace,  and  by  such  Act  or  Acts  respectively  the  sane  are  or  §hail  be  limited 
and  made  payable  to  Her  Mi^esty,  or  to  any  body  eorporate,  or  to  any  person  or  persons 
whoauHwrar,  lare  the  informer  who  shall  sne  for  the  same,  or  any  party  aggrieved,  in  every 
sneh  ease  the  same,  if  reoovered  or  a<yndged  before  any  of  the  said  magistrates"  [of  the  Metro- 
politan Poliee],  "shall  be  reoovered  for  and  adjudged  to  be  paid  to  the  said  Receiver"  [of  the 
Metropolitan  Polioe]  "  for  the  time  being,  and  not  to  any  other  person."  Stat.  17  M  18  Viet  e. 
S8  {**  for  the  suppression  of  gaming-houses")  inflicts,  by  sect  4,  penalties  for  certain  offsnoes, 
Fseeveraible  anrnmarily  before  two  jnstiees,  and,  by  sect  8,  enacts  that  "  one-half  of  any  pecu- 
niary penalty  which  shall  be  adjudged  to  be  paid  under  this  Act  shall  be  paid  to  the  person 
laying  the  iafonnatioa  upon  which  the  oonviction  takes  place,  and  the  remaining  half  shall  her 
applied  in  aid  of  the  poor-rate  of  the  parish  in  which  the  offence  shall  have  been  committed, 
and  shall  be  paid  for  ^at  purpose  to  the  overseer  or  other  person  anthorited  to  receive  poor- 
rates  in  sneh  parish."  , 

On  a  eaasmaty  conviction,  under  this  Act,  before  a  Metropolitan  Police  Magistrate : 

Held,  that  the  half  of  the  penalty  which  was  not  paid  to  the  informer  was  payable  to  the 
Receiver  of  the  Metropolitan  Police,  and  not  to  the  overseer. 

And  that  it  made  no  differenoe  that,  under  the  appeal  clause  (18)  of  the  same  Act,  there  had 
been  an  appeal  to  the  Quarter  Sessions  against  the  conviction,  which  had  been  there  affirmed, 
and  the  elerk  of  the  peaea  had  ineluded  the  half  penalty  in  the  estreat  of  fines  and  forfeitures 
imposed  at  the  Sessiona. 

This  was  a  case  stated,  without  pleadings,  under  The  Common 
Law  Procedure  Act  (15  &  16  Vict.  c.  76,  s.  46),  for  the  opinion  of  the 
Court,  by  consent  of  parties  and  by  order  of  Hill,  J.  The  case  was 
in  substance  as  follows. 

The  action  is  brought  by  the  plaintifif,  as  and  being  Receiver  for 
The  Metropolitan  Police  District,  to  recover  from  the  defendant,  under 
sect.  47  of  stat.  2  &  8  Vict.  c.  71,  "  For  regulating  the  Police  Courts 
in  the  Metropolis,^'  a  moiety  of  a  penalty  or  forfeiture  of  50^.,  imposed 
upon  Abraham  Levy  Goodman,  under  the  following  circumstances. 

The  plaintiff,  by  endorsement  on  his  writ  of  summons^  gave  notice 
that  he  intended  to  claim  a  writ  of  mandamus. 

^Before  and  at  the  time  of  the  passing  of  the  said  Act,  a  r«277 
Police  Court  was,  and  now  is,  established  at  Marlborough  ^ 
Street,  in  the  parish  of  Saint  James,  Westminster,  within  The  Metro- 
politan Police  District,  under  the  name  of  the  Police  OlBce  in  the 
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parish  of  St.  James,  Westminster :  and  Peregrine  Bingham,  Esquire^ 
is  a  magistrate  of  the  said  Court,  and  executed  the  duties  of  a  justice 
of  the  peace  under  the  said  statute  at  the  said  Court.  On  22d  July, 
1857,  tne  said  A.  L.  Goodman  was  convicted  at  the  said  Court,  by 
and  before  the  said  magistrate,  for  using,  on  15th  July,  1857,  for  the 
purpose  of  unlawful  gaming  being  carried  on  therein,  a  room,  of  which 
he  was  occupier,  in  Coventry  Street  in  the  parish  of  Saint  Martin  in 
the  Fields,  within  the  limits  of  The  Metropolitan  Police  District. 

The  following  is  a  copy  of  the  conviction. 
"  County  of  Middlesex  ]  Be  it  remembered  that,  on  the  22d  day  of 
*'  and  July,  in  the  year  of  our  Lord,  1857,  at  the 

**  Metropolitan  Police  Police  Court,  Marlborough  Street,  in  the 
"  District,  to  wit.  J  county  of  Middlesex,  and  within  The  Metro- 
politan Police  District,  A.  L.  Goodman  is  convicted  before  the  under- 
signed, one  of  the  magistrates  of  the  Police  Courts  of  the  Metropolis, 
sitting  at  the  Police  Court  aforesaid:  For  that  he,  the  said  A.  L. 
Goodman,  on  the  15th  day  of  July,  in  the  year  aforesaid,  being  then 
the  occupier  of  a  room  in  Coventry  Street,  in  the  parish  of  Saint 
Martin  in  the  Fields,  in  the  said  county,  and  within  the  said  District, 
did  use  the  said  room,  for  the  purpose  of  unlawful  gaming  being  car- 
ried on  therein,  contrary  to  the  statute  in  that  case  made  and  provided : 
And  I  adjudge  the  said  A.  L.  Goodman,  for  his  said  offence,  to  forfeit 

'^2781  ^^^  P^^  ^^^  ^^™  ^^  ^^^'*  *^  ^  P^^^  ^^^  applied  according  to 
-'  law.     And,  if  the  said  sum  be  not  paid  forthwith,  I  adjudge 

the  said  A.  L.  Goodman  to  be  imprisoned  in  the  House  of  Correction 

for  the  said  county  at  Cold  Bath  Fields,  in  the  said  county,  and  within 

the  said  District,  for  the  space  of  six  weeks,  unless  the  said  sum  shall 

be  sooner  paid. 

*'  Given  under  my  hand  and  seal,  the  day  and  year  first  above  men- 
tioned, at  the  Police  Court,  Marlborough  Street  aforesaid,  in  the  said 
county,  and  within  the  district  aforesaid. 

"  P.  Bingham,  (l.  s.)." 

The  conviction  took  place,  and  the  said  penalty  or  forfeiture  was 
adjudged  to  be  paid,  under  stat.  17  &  18  Vict.  c.  38,  "  For  the  suppres- 
sion of  gaming-houses."  By  the  last-mentioned  Act(a)  such  penalty 
or  forfeiture  is  made  recoverable  upon  summary  conviction  before  two 
justices  of  the  peace.  And  the  conviction  aforesaid  was  made  by  and 
before  the  said  P.  Bingham,  so  being  and  acting  as  such  magistrate 
and  justice  of  the  said  Court,  having,  when  acting  at  such  Court,  the 
power  to  exercise  the  jurisdiction  of  two  justices  of  the  peace.(6)  A.t 
the  time  of  the  said  conviction,  the  plaintiff  was,  and  ever  since  has 
been,  and  now  is.  Receiver  for  The  Metropolitan  Police  District. 
A.  L.  Goodman  appealed(c)  to  the  Quarter  Sessions  for  the  county  of 
Middlesex  against  the  conviction  and  adjudication  so  made  by  the  said 
P.  Bingham.  This  appeal  was  heard  at  the  January  Sessions,  1853, 
and  dismissed;  and  the  said  conviction  and  adjudication  was  con- 
firmed. The  penalty  or  forfeiture  of  60/.  was  thereupon  paid  by  the 
^i^gi  said  A.  L.  Goodman  to  defendant,  as  clerk  of  the  peace  for  tho 
-'  *said  county  of  Middlesex,  in  open  Court,  pursuant  to  an  order 
then  made  by  the  said  Court  of  Quarter  Sessions. 

(tt)  Sect  4.  {b)  SUt  2*8  Viot  e.  71, 1. 14. 

(c)  SUt  17  M  18  Viot  e.  38, 1. 10. 
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The  following  is  a  copy  of  the  mandatory  part  of  this  order. 

"Now,  the  said  appeal  coming  on  for  hearing  in  the  presence  of 
the  said  A.  L.  Goodman,  and  this  Court  having  heard  the  matter  of 
the  said  appeal,  and  what  was  alleged  on  the  cart  of  the  said  A.  L. 
Qoodman  in  support  of  his  said  appeal,  doth  oraer  and  determine  that 
the  said  appeal  of  the  said  A.  L.  Goodman  be,  and  the  same  is,  hereby 
dismissed :  and  that  the  conviction  of  the  said  magistrate  be,  and  the 
same  is,  hereby  affirmed.  And  it  is  further  ordered  that  the  said 
A.  L.  Goodman  be,  for  his  said  offence,  committed  to  the  said  House 
of  Correction  at  Cold  Bath  Fields,  there  to  be  kept  to  hard  labour  for 
the  space  of  six  weeks,  commencing  from  the  said  15th  day  of  Janu- 
ary, instant,  unless  the  said  sum  of  50^.  shall  be  sooner  paid.  And 
it  is  further  ordered  that  the  said  A.  L.  Goodman  do  forthwith  pay  to 
the  clerk  of  the  peace  for  the  said  county,  to  be  by  him  paid  to  the 
respondent  in  the  said  appeal,  the  sum  of  10^.,  for  the  costs  of  the  said 
respondent  of  and  concerning  the  said  appeal. 

"  By  the  Court.  Heaton  Ellis,  Clerk  of  the  Peace 

for  Middlesex." 

The  Act  first  above  mentioned,  2  &  8  Vict.  c.  71,  was  passed  on 
24th  August,  1839,  and  contains,  at  sect.  47,  the  following  enactment. 

"  And  be  it  enacted,  that  where  by  any  Act  or  Acts  any  penalties 
or  forfeitures,  or  shares  of  penalties  or  forfeitures,  are  or  shall  here- 
after be  made  recoverable  in  a  summary  manner  before  any  justice  or 
justices  of  the  peace,  and  by  such  Act  or  Acts  respectively  the  r*oQQ 
^same  are  or  shall  be  limited  and  made  payable  to  Her  Majesty,  ^ 
or  to  any  body  corporate,  or  to  any  person  or  persons  whomsoever, 
save  the  informer  who  shall  sue  for  the  same,  or  any  party  aggrieved, 
in  every  such  case  the  same,  if  recovered  or  adjudged  before  any  of 
the  said  magistrates"  [of  the  Police  Courts  continued  by  sect.  1  of  the 
Act],  ^' shall  be  recovered  for  and  adjudged  to  be  paid  to  the  said 
Receiver  for  the  time  being,  and  not  to  any  other  person." 

The  Act  secondly  above  mentioned,  17  &  18  Vict.  c.  88,  was  passed 
on  24th  July,  1854,  and  contains,  at  section  8,  the  following  enact- 
ment 

"  One-half  of  any  pecuniary  penalty  which  shall  be  adjudged  to 
be  paid  under  this  Act  shall  be  paid  to  the  person  laying  the  informa- 
tion upon  which  the  conviction  takes  place,  and  the  remaining  half 
shall  be  applied  in  aid  of  the  poor-rate  of  the  parish  in  which  the 
offence  shall  have  been  committed,  and  shall  be  paid  for  that  purpose 
to  the  overseer  or  other  person  authorized  to  receive  poor-rates  in 
such  parish." 

The  case  then  set  out  some  letters  to  Mr.  Maude,  deputy  clerk  of 
the  peace  for  the  county  of  Middlesex,  from  the  chief  clerk  of  the 
Marlborough  Street  Police  Court,  and  Mr.  Bingham,  with  letters  from 
Mr.  Maude  in  answer.  The  result  was  that  the  moiety  of  the  penalty 
not  payable  to  the  informer  was  claimed  on  behalf  of  the  present 
plaintiff,  but  Mr.  Maude  considered  the  claim  unfounded;  and  he 
wrote  to  the  plaintiff,  to  that  effect. 

On  25th  February,  1868,  Mr.  Maude  paid  over  to  the  overseers  of 
the  parish  of  St  Martin  in  the  Fields  the  moiety  of  the  penalty  which 
is  claimed  in  this  action. 
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^^o^  -y  ^Tbe  case  thea  set  out  a  letter  of  the  attorneys  for  the  plaintiff 
^  to  Mr.  Maude>  stating  that  the  previous  correspondence  had 
been  submitted  to  the  Home  Office,  and  that  the  Secretary  of  State 
had  directed  that  the  claims  should  be  submitted  for  the  decision  of  a 
Court  of  law.  Mr.  Maude,  by  letter,  assented,  and  stated  that  it  was 
immaterial  whether  his  own  name  or  that  of  the  defendant  should  be 
used. 

The  plaintiff  contends  that  the  moiety  of  the  said  penalty  of  50^., 
which  is  directed  by  the  last  of  the  two  Acts  mentioned  above,  17  k 
18  Vict  c.  38,  to  be  paid  to  the  overseer  ought  to  be  paid  to  the  plain- 
tiff, as  receiver  for  the  time  being  of  The  Metropolitan  Police  District 
The  defendant  denies  that  this  is  so,  and  contenas  that  the  said  moiety 
was  payable  under  the  said  Act  to  the  overseers  of  the  said  parish  of 
Saint  Martin  in  the  Fields,  and  was  properly  paid  over  to  them  as  men- 
tioned above. 

The  defendant  included  the  moiety  of  the  said  penalty  which  is 
claimed  in  this  action  (as  he  contends  he  was  bound  to  do)  in  the  es- 
treat of  fines  and  forfeitures  imposed  at  the  said  January  Quarter  Ses- 
sions, according  to  the  provisions  of  stats.  8  6. 4,  c.  46,  and  4  0. 4,  c.  37. 

The  case  then  set  out  a  copy  of  the  estreat,  so  &r  as  related  to  Good- 
man^s  fine)  and  the  oath  of  Mr.  Maude  verifying  it.  This  estreat  was 
sworn  on  10th  March,  1858. 

There  is  no  question  in  this  case  as  to  the  other  moiety  of  the  said 
penalty  or  forfeiture  payable  (if  it  be  so  payable)  to  the  informer. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  moiety 

*2821  ^^  ^^^  ^^^  penalty  or  forfeiture  of  the  said  *sum  of  50L  claimol 

^  by  the  plaintiff  is  payable  to  him  as  such  Receiver  as  aforesaid. 

If  the  Court  shall  be  of  opinion  that  such  moiety  is  so  payable, 
judgment  shall  be  entered  for  the  plaintiff:  and,  if  the  Court  shall 
think  it  necessary,  a  mandamus  shall  issue  directed  to  the  defendant, 
commanding  him  to  pay  such  moiety  to  the  plaintiff.  If  the  Court 
shall  be  not  of  opinion  that  the  said  moiety  is  so  payable,  judgment 
shall  be  entered  for  the  defendant. 

Such  costs  as  the  Court  shall  think  fit  to  be  paid  to  plaintiff  or  de- 
fendant as  the  Court  shall  think  fit 

The  case  was  argued  on  an  earlier  day  in  this  Term. (a) 

T.  F.  Ellis,  for  the  plaintiff.— The  conviction  under  stat  17  &  18 
Yict.  c.  38,  was  a  conviction  in  a  case  where,  by  that  Act  of  Parlia- 
ment, sects.  4,  8,  a  share  of  a  penalty  or  forfeiture  was,  after  the  com- 
ing into  operation  of  stat.  2  &  3  Yict  c.  71,  made  recoverable  in  a 
summary  manner  before  a  justice  of  the  peace,  and  limited  and  made 

Eayable  (so  far  as  concerns  the  moiety  m  question)  to  a  person  not 
eing  the  informer  who  should  sue  for  the  same,  namely  the  overseers 
of  the  poor :  and  the  penalty  was  recovered  and  adjudged  before  a 
magistrate  of  a  Metropolitan  Police  Court.  The  case  therefore  is 
within  the  language  and  intent  of  sect  47  of  stat.  2  &  3  Yict  c.  71 ; 
and  it  makes  no  difference  that  the  conviction  was  confirmed  on  ap- 
peal. [Lord  Cakpbell,  C.  J. — I  cannot  see  what  difference  the  appeal 
could  make:  the  Sessions  merely  affirm  the  conviction.]  For  the 
*2881  ^^f®^^^^**  i*  wil^  probably  not  be  disputed  that  the  ♦intention 
^   of  stat.  2  &  3  Vict  c.  71,  s.  47,  which  expressly  includes  pen- 

(a)  NoTember  12th.    Before  Lord  Campbell,  G.  J.,  Wightman,  J.,  Erie,  J.,  mad  Hill,  J. 
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alties  made  payable  by  future  Aets,  was  intended  to  have  the  opera- 
tion for  which  the  plaintiff  contends :  and  it  must  be  argued  that  the 
earlier  Act  attempted  to  do  what  it  was  not  competent  to  the  Legisia* 
ture  to  do.     But  the  Legislature,  at  the  time  of  passing  the  later  Act, 
had  before  them  the  earlier  enactment,  which  professes  to  giye  a  par- 
ticular meaning,  in  certain  cases,  to  future  enactments ;  and  they,  not 
having  expressly  repealed  the  earlier  enactment,  must  be  understood 
to  have  meant  the  words  which  they  use  in  the  sense  previously  pro- 
vided for :  that  is,  that  the  penalty  payable  to  overseers  shall,  in  the 
e articular  case  of  penalties  recoverable  summarily  before  a  Police 
agistrate,  be  considered  payable  to  the  Receiver.     The  word  **  here- 
after,*' in  Stat.  2  &  3  Vict.  c.  71,  s.  47,  means,  by  sect.  64,  the  25th 
August,  1839 ;  and  stat.  17  &  18  Vict.  c.  88,  comes  into  effect,  by  sect. 
15,  on  1st  August,  1854.    It  is  not  unusual  for  an  earlier  Act  to  con- 
trol or  explain  prospectively  later  Acts.     Thus  stat.  11  &  12  Vict.  c. 
31,  8.  9,  if  it  stood  by  itself,  would  alter  the  law  only  as  to  notices  of 
appeal  against  orders  for  the  removal  of  ordinary  paupers :  but  it  was 
nevertheless  held  to  extend  to  appeals  against  orders  for  payment  of 
maintenance  and  expenses  of  pauper  lunatics,  because  sect.  62  of  the 
earlier  statute,  8  &  9  Vict.  c.  126,  had  enacted  that  persons  appealing 
against  such  orders  as  last  mentioned  should  have  the  same  powers, 
rights,  and  privileges,  and  b^  subject  to  the  same  obligations,  as  in 
the  case  of  an  app^  against  a  warrant  of  removal :  Begina  v.  Justices 
of  Glamorganshire,  13  Q.  B.  561  (E.  C.  L.  R.  vol.  66) :  and  the  same 
principle  was  acted  *upon  in  Regina  v,  St.  Peter,  Barton  upon  r^noA 
Humber,  17  Q.  B.  680  (E.  C.  L.  R.  vol.  79).     [Lord  Campbell,  L  ^^ 
C.  J. — ^If  you  can  show  that  the  two  Acts  can  stand  together,  you  have 
a  good  case ;  but  can  they  do  so  ?     Sect.  8  of  stat.  17  &  18  Vict.  c.  88, 
uses  the  words  "  any  pecuniary  penalty ;"  it  does  not  qualify  this  by 
adding  **  when  recovered  elsewhere  than  before  a  Police  Magistrate."] 
The  mguage  as  to  the  party  to  whom  the  penalty  is  applicable  must 
be  interpreted  by  that  of  the  prospective  enactment  in  the  earlier 
statute,  which  is  not  repealed.     [Wightman,  J. — The  Legislature, 
having  before  them  the  earlier  enactment,  choose  nevertheless  to  enact 
generally.]     Suppose  a  statute  enacted  that,  in  all  future  statutes 
where  a  "  mile''  measured  from  the  General  Post  Office  was  mentioned, 
a  German  mile  should  be  intended  to  be  meant :  any  later  Act,  speak- 
ing of  so  manv  "  miles  from  the  General  Post  Office,"  would,  but  for 
the  previous  Act,  be  construed  as  speaking  of  English  miles :  but  if 
the  previous  Act  were  not  repealed,  the  miles  in  the  later  Act  would 
be  taken  as  German  miles.     [Eblb,  J. — You  would  say  that,  by 
virtue  of  stat.  2  &  8  Vict.  c.  71,  s.  47,  the  Receiver,  as  to  stat.  17  &  18 
Vict.  c.  38,  8.  8,  was  in  loco  pauperum.]     That  is  the  result  of  the 
two  enactments. 

Athertan,  contriL — The  language  of  stat.  17  &  18  Vict.  c.  38,  s.  8,  is 
express  and  perfectly  general.  It  is  not  confined  to  any  particular 
locality  or  tribunal,  out  afiects  the  whole  kingdom.  It  does  not  ex- 
pressly repeal  stat.  2  &  3  Vict.  c.  71,  s.  47 ;  but  it  does  so  by  necessary 
implication ;  the  earlier  statute  making  an  enactment  as  to  a  particular 
locality,  the  later  making  an  enactment,  ^inconsistent  with  that,  r*235 
as  to  the  whole  kingdom.  The  plaintiff's  case  is  not  supported  by  '• 
the  fiEu^  that,  in  the  earlier  Act,  the  legislation  is  directed  to  a  part,  and  in 
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the  later  is  general :  it  is  the  same  as  if  the  earlier  statute  had  been 
general  as  well  as  the  later  one,  or  the  later  one  special  as  well  as  the 
earlier  one.  [Hill,  J. — If  stat,  2  &  8  Vict,  c.  71,  be  not  incorporated, 
to  some  extent,  in  stat.  17  &  18  Vict.  c.  88,  how  are  the  penalties 
recoverable  at  all,  as  the  penalty  was  here  recovered,  before  a  single 
jastice  ?  They  are  recoverable  before  two  justices,  by  stat.  17  k  18 
Vict.  c.  88,  8.  4 :  you  want  sect.  14  of  stat.  2  &  3  Vict.  c.  71,  to  give 
a  single  justice  in  the  Metropolitan  Police  Court  jurisdiction.]  It 
may  be  admitted  that  there  might  be  such  a  prospective  legislation  as 
the  plaintiff  insists  upon :  but  sect.  47  of  stat.  2  &  8  Vict.  c.  71,  by 
the  words  '•  hereafter"  and  "  shall  be,"  probably  has  in  view  cases 
only  where  there  is  no  express  direction  as  to  the  party  to  whom  the 
penalties  shall  be  payable.  [Erle,  J. — I  do  not  see  how  that  can  be: 
sect.  47  speaks  only  of  cases  where  the  penalties  "  are  or  shall  be 
limited  and  made  payable  to  Her  Majesty,"  &c.,  "  or  to  any  person  or 
persons  whomsoever,  save  the  informer,"  &c.]  The  preamble  of  the 
Act  refers  to  stat.  8  &  9  Vict  c.  109,  which  gave  powers  to  the  Com- 
missioners of  the  Metropolitan  Police;  and  it  extends  those  powers: 
but  it  does  not  notice  stat.  2  &  8  Vict.  c.  71.  It  is  not  pretended  that 
the  enactment,  in  sect.  8  of  stat.  17  &  18  Vict.  c.  88,  giving  a  moiety 
to  the  informer,  is  otherwise  than  perfectly  general :  but  how  is  this 
consistent  with  a  restriction  of  the  effect  of  the  same  clause,  as  to  the 
other  moiety,  where  the  words  are  equally  unrestricted  ?  As  to  the 
♦2861  ill^^^'^^^Q^  suggested,  of  a  prospective  definition  of  a  *"mile." 
-'  that  would  not  be  held  to  affect  the  meaning  of  a  later  statute 
which  spoke  expressly  of  a  "  mile  consisting  of  eight  furlongs." 

T,  F,  Ellis,  in  reply. — Such  a  supposition  would  introduce  a  case 
quite  unlike  the  present :  to  make  the  two  cases  analogous,  it  should 
also  be  supposed  that  the-  earlier  statute  enacted  that  a  '*  mile  of  eight 
furlongs"  should,  when  the  distance  was  to  be  measured  from  the 
General  Post  Office,  be  taken  to  mean  a  German  mile :  and  then  the 
later  enactment  would,  in  that  particular  case,  be  taken  to  mean  a 
German  mile.  Seamen's  Hospital  Society  v.  Mayor  of  Liverpool,  4 
Exch.  180, t  was  a  case  in  which  two  Acts  were  to  be  interpreted 
which  stood  to  each  other  exactly  in  the  same  relation  as  the  two 
Acts  now  under  consideration.  It  was  not  disputed  that  the  later 
Act  was  to  be  controlled  by  the  prospective  enactments  of  the  former, 
unless  the  later  Act  could  be  taken  to  relate  to  a  different  subject 
matter.  Cur,  adv.  vuU, 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court 
What  we  have  to  consider  in  this  case  is,  Whether  the  Legislature, 
by  stat.  17  k  18  Vict,  c.  88,  s.  8,  meant  to  repeal  stat.  2  4  8  Vict,  c  71. 
s.  47,  so  &r  as  concerns  the  application  of  penalties  to  be  recovered 
under  the  former  Act  before  a  Police  Magistrate  of  the  Metropolis. 
Ihe  prospective  enactment,  directing  the  application  of  penalties 
thereafter  to  be  made  recoverable  in  a  summarv  manner,  would  be  in 
*2871  ^^^  force  as  to  the  application  of  *sucn  penalties  made  reco- 
-'  verable  by  a  subsequent  statute,  unless  that  statute  contains  a 
repeal,  either  partial  or  total,  of  the  prospective  enactment.  But  of 
course  the  Legislature  might  at  any  time  repeal  this  enactment,  either 
partially  or  totally.  Without  any  express  repeal,  if  a  subsequent 
enactment  is  contrary  to,  and  inconsistent  with,  a  prior  enactment,  the 
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prior  enactment  is  repealed.  Whether  the  two  enactments  in  this  case 
are  contrary  and  incompatible  must  depend  upon  whether  the  second 
does  or  does  not  impliealy  contain  the  exception  "  unless  recovered  or 
adjudged  before  the  Police  Courts  in  the  Metropolis."  We  have 
entertained  great  doubt  whether  this  exception  ought  to  be  under- 
stood. But,  upon  the  whole,  we  think  that  by  implying  the  excep- 
tion we  shall  have  the  best  chance  of  fulfilling  the  intentions  of  the 
Legislature.  In  the  year  1889,  when  the  Act  for  regulating  the 
Police  Courts  in  the  Metropolis  passed,  the  Legislature,  merely  legis- 
lating for  the  Metropolis,  enacted  that  all  such  penalties  recovered 
before  a  Police  Magistrate  of  the  Metropolis  should  be  paid  to  the 
Beceiver  of  the  Police,  and  that  the  enactment  should  extend  to  all 
penalties  created  by  any  subsequent  statute.  This  may  be  tantamour^ 
to  an  enactment  that  this  clause,  as  to  the  application  of  the  penalties 
when  the  recovery  is  before  a  Police  Magistrate,  shall  be  understood 
to  be  included  in  every  subsequent  Act  by  which  penalties  are  created. 
Such  a  clause  would  not  be  inconsistent  with  the  8th  section  of  stat. 
17  k  18  Vict.  c.  88 :  and  it  might  either  follow  that  section  or  be 
introduced  as  a  proviso  upon  it.  Therefore  that  section  will  have  full 
operation  over  the  whole  kingdom,  except  within  the  area  of  the 
Metropolis  Police  Courts,  and  fftere  even  if  the  penalties  are  recovered 
before  two  justices  of  the  peace  instead  of  a  Police  Magistrate.  rucoQQ 
It  is  difficult  to  suppose  any  reason  that  should  have  induced  '- 
the  Legislature  to  apply  penalties  under  the  Gaming  Act  recovered 
before  Police  Magistrates  differently  from  all  other  penalties  so  reco- 
vered :  and,  there  being  an  express  prospective  enactment,  we  ought 
not  unnecessarily  to  imply  a  repeal. 

There  can  be  little  use  in  referring  to  cases  where  a  similar  question 
has  arisen  on  Acts  of  Parliament  differently  framed ;  for  they  only 
illustrate  the  general  principle,  which  is  not  m  dispute.  But  the  case 
to  which  Mr.  JSUis  referred,(a)  seems  to  be  identical  with  the  present; 
and,  although  it  cannot  be  considered  by  any  means  a  conclusive 
authority,  this  point  not  having  been  argued,  it  may  be  entitled  to 
some  weight;  for  it  did  present  this  point ;  and  the  argument  that  the 
Beceiver  was  not  entitled  to  the  penalties,  if  well  founded,  would 
have  been  fatal  to  the  application  which  the  Court  granted. 

We  therefore  think  that  we  ought  to  give  judgment  for  the  plaintiff 

Judgment  for  the  plaintiff. 

(a)  SMBBMi'f  Hofpltal  Soetoty  v.  Major  of  LlTorpool,  4  Ezoh.  ISO.f 
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♦2891  ^'^^  QUEEN  V,  The  MARIQUITA  and  NEW  GRANADA' 
•J  Mining  Company.    Nov,  25. 

The  deed  of  ftttleneiit  of  ft  joint  itoek  CompADy,  fomwd vndor  atmL  7  M8  VioL  c  110, aad 
eompletolj  registered  tinder  that  Aet,  nnd,  nllerwarde,  ander  stat.  19  ^  20  Viet.  e.  47,  eontainei 
the  following  claiue :  '*  the  books  wherein  the  proeeedings  of  the  Company  are  reeordad  shall 
be  kept  at  the  prineipai  offieea  of  the  Compaaj,  and  shall  be  open  to  the  iaspeetkn  of  lbs 
shareholders  every  day  of  the  year,"  ke.  ("exeept  on  Sundays  and  holidays").  Tha  deed  pre- 
Tided  that  separate  books  should  be  kept  of  the  ninntes  of  the  proeeedings  at  the  gcnecsl 
meetings  of  the  shareholders,  and  of  the  minutes  of  the  prooeedings  of  the  dlreetors. 

A  rule  nisi  baring  been  obtained  for  a  mandamus  to  the  Company  to  grant  to  a  shanbeldsr 
'^  inspeetion  of  the  books  of  the  minutes  of  the  pteeeedlngs  of  the  said  Company :" 

Held,  on  showing  eanse,  that  the  elaufo  gare  sbareholders  only  power  to  iaspeei  tiho  beek 
of  minutes  of  the  proeeedings  at  the  general  maetingSy  not  the  book  of  mi&utas  of  the  prniwrd 
ings  of  the  directors. 

Skinnbb,  in  last  Trinity  Term,  obtained  a  rale,  on  behalf  of  Cfaris- 
topher  Richardson,  calling  on  T%e  Mariquita  and  New  Granada  Mining 
Company  to  show  canse  why  a  writ  of  raandamns  should  not  issue, 
directed  to  them  and  to  the  seeretary  of  the  said  Company,  "com- 
manding them  to  grant  to  the  said  Christopher  Richardson  inspection 
of  the  books  of  the  minutes  of  the  proceedings  of  the  said  Company, 
at  the  office  of  the  said  Company,  No.  2,  Bank  Buildings,  in  the  city 
of  London,  should  he  require  it,  on  any  day,  between  the  .hours  of 
eleven  o^clock  in  ^  the  forenoon  and  three  o'clock  in  the  afteniooB, 
except  Sundays  and  holidays." 

It  appeared  from  the  affidavits  that  the  Company  was  formed,  in 
1852,  under  stat.  7  &  8  Vict.  c.  110,  and  stat  10  &  11  Viet.  c.  78,  for 
working  certain  mines  in  New  Granada.  It  was  provistonally.  and 
afterwards  completely,  registered  under  those  Acts:  and  was  again 
completely  registered  under  The  Joint  Stock  Companies  Act,  1856, 
19  &  20  Vict.  c.  47.  The  principal  office  of  the  Company  in  London 
was  at  2,  Bank  Buildings. 

4,QQAi       The  affidavits  set  out  the  deed  of  settlement,  dated  '^lltk 
•J  June,  1852.    The  material  parts  of  the  clauses  referred  to  ia 
argument  were  as  follows. 

Clause  87.  "  That  there  shall  be  a  secretary  of  the  Company,  to  he 
appointed  as  hereinafter  mentioned ;  and  tnat  such  seoretsTy  aliaU 
keep  in  a  book,  provided  for  the  purpose,  a  fiill  and  accurate  Ttgister 
of  the  shareholckrs  of  the  Company,  to  be  called  'The  register  of 
Shareholders,'"  '*and.  shall  ke^  and  make  tda^  proper , entries  or 
minutes,  in  a  book  of  minutes,  of  the  proceedings  of  general  meetings, 
and  a  book  of  minutes  of  the  proceedings  of  the  directors,  which  last- 
ipentioned  books  respectively  shall  be  signed  aft;er  each  meeting  by 
the  chairman  of  the  general  meeting,  and  by  the  chairman  of  the  board 
of  directors  respectively,  and  shall  be  sealed  with  the  seal  of  the 
Company :  and  that  the  secretary  shall  also  keep  in  safe  custody,  at 
the  prineipai  offices  of  the  Company  in  London  or  Middlesex,  the 
aforesaid  registers,  receipt  books,  books  of  account,  records  and 
papers,  and  the  common  seal  of  the  Company,  permitting.such  inspec- 
tion as  is  hereinafter  provided  of  such  of  the  same  as  are  hereinafter 
mentioned,  and  affixing  the  seal  of  the  Company,  or  allowing  its  use  to 
such  documents,  and  on  such  occasions  only  as  he  is  authorized  and 
required  to  affix  it  or  allow  it  to  be  used  by  the  board  of  directors  by 
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resolation  duly  passed.  And  that  the  secretary  shall  also  report  to 
every  ordinary  general  meeting  the  proceedings  and  attendances  of 
the  directors  during  the  past  year,  and  shall  also  draw  out,  and  (if 
necessary)  present  to  the  proper  officer  or  officers,  party  or  parties,  for 
signature,  and  duly  forward  all  notices,  certificates  of  shares,  transfers, 
and  other  writings  required  in  transacting  the  affinirs  of  the  Company, 
and  report  the  same  to  the  directors,  and  shall  act  generally  as  the  clerk 
*of  the  Company  and  of  the  board  of  directors,  and  shall  make,  r^oqi 
keep,  and  perform  such  writings,  entries,  duties,  and  services  *- 
in  tnat  capacity  as  the  directors  shall  require." 

Clause  72.  **  That  a  copy  of  the  registered  abstract  of  these  presents, 
and  also  of  the  registered  abstract  of  any  further  or  other  deed  of  set- 
tlement of  the  Company,  an  alphabetical  list  of  the  shareholders  of 
the  Company  for  the  time  being,  specifying  the  name  and  address  and 
number  of  shares  held  by  each  shareholder ;  a  list  of  directors,  audi- 
tors, trustees,  and  other  officers  of  the  Company  for  the  time  being, 
and  also  a  registered  and  sealed  copy  of  the  by-laws,  if  any,  of  the 
Company  shall  be  always  kept  at  the  Company's  principal  offices  in 
Lonaon  or  Middlesex ;  and  that  the  same  shall  be  open  for  inspection, 
on  demand,  during  the  usual  hours  of  business,  of  any  shareholder  or 
any  person  authorized  in  writing  by  him  under  his  hand.'' 

Clause  73.  "  That  the  books  of  account  and  balance  sheet  of  the 
Company  shall  be  open  to  the  inspection  of  the  shareholders  at  any 
ttme  or  times  during  fourteen  days  before  and  one  month  after  every 
ordinary  general  meeting ;  and  every  shareholder  shall  be  at  liberty 
during  such  time,  and  also,  with  the  authority  in  writing  of  any  three 
directors  at  any  other  time,  to  take  any  such  copies  thereof  and 
extracts  therefrom  as  he  shall  think  fit." 

Clause  74.  ''That  every  shareholder  shall  be  at  liberty,  at  all  con- 
venient times,  to  search  the  register  of  shareholders  gratis,  and  to 
recjuire  a  copy  thereof,  or  of  any  part  thereof,  upon  paying  to  the  use 
of  the  Company  a  fine  or  sum  of  money  not  exoeeaing  QcL  for  every 
100  words  required  to  be  so  copied." 

Clause  75.  (Marginal  note.  ''  Inspection  of  minut^  "^of  di-  r^oM 
rectors  and  of  general  meetings.'')  ''  That  the  books  wherein  ^ 
the  proceedings  of  the  Company  are  recorded  shall  be  kept  at  the 
principal  offices  of  the  Company,  and  shall  be  open  to  the  inspection 
of  the  shareholders  every  day  of  the  year,  at  any  time  between  the 
hours  of  eleven  in  the  forenoon  and  three  in  the  afternoon  (except  on 
Sundavs  and  holidays)." 

It  also  appeared  that,  by  the  direction  of  the  registrar,  the  original 
draft  of  clause  75  was  altered,  so  as  to  provide  that  the  inapection  of 
the  books  of  minutes  of  the  directors  of  the  Company,  as  well  as  of  the 
book  of  minutes  of  the  general  meetings,  should  be  had  by  share- 
holders between  11  A.  H.  and  8  P.  H.  every  day,  except  Sundays  and 
holidays:  and  the  marginal  note,  as  it  stood  in  the  original  draft,  w^aa 
attached  to  the  clanse,  so  altered :  but  that  objection  was  taken  to  the 
alteration,  and  the  clause  was  eventually  drawn  up  as  it  now  stands, 
the  marginal  note,  through  an  oversight,  TOmaioing  as  before. 

On  a  previous  day  in  this  Term,(a) 

(«)  TbmndMj,  NQvemUr  18th.  -  Before  Lord  Campbell,  C.  J.,  Wigbtnum,  S^  Srle,  J.,  umI 
BO],  J. 
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Montagu  Smith  and  Karalake  showed  cause. 
Skinner  and  Creasy ^  contr^ 

The  nature  of  the  argument  appears  sufficiently  from  the  judgment 
Lord  Campb£LL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  are  of  opinion  that  this  rule  for  a  mandamus  ought  to  be  dis- 
charged.   The  question  is,  whether  Mr.  Richardson,  as  a  shareholder 
*9ftm   ^^  *^®  Company,  is  entitled,  *any  day,  on  requiring  it  at  the 
-'   office  of  the  Company,  to  an  inspection  of  the  book  containing 
the  minutes  of  the  proceedings  of  the  directors.    He  is  clearly  entitled 
to,  and  he  has  been  offered,  such  inspection  of  the  book  containing  the 
minutes  of  the  proceedings  of  the  Company,  i.  e.  of  the  meetings  of 
the  shareholders ;  and  to  this  we  think  his  right  is  restricted.     Sect 
82  of  Stat.  7  &  8  Vict.  c.  110,  makes  the  books,  both  of  the  proceed- 
ings of  the  shareholders  and  of  the  directors,  when  properly  authenti- 
cated, admissible  evidence.   But  sect.  88,  as  to  the  inspection  of  books 
by  the  shareholders,  only  enacts  that  the  books  of  the  Company  wherein 
the  proceedings  of  the  Company  are  recorded  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  any  shareholder  of  the  Company, 
subject  nevertheless  to  the  provisions  of  the  deed  of  settlement  or  of 
any  by-laws.     By  "  the  proceedings  of  the  Company,"  in  this  section, 
we  understand  the  proceedings  of  any  meeting  of  the  shareholders,  and 
not  the  proceedings  of  the  directors.     Both  m  common  parlance,  and 
in  the  Acts  of  Parliament  on  this  subject,  the  proceedings  at  meetings 
of  the  shareholders  are  considered  as  the  proceedings  of  the  Company, 
and  they  are  put  in  opposition  to  the  proceedings  of  the  directors,  the 
select  body  to  whom  the  general  management  of  the  business  of  the 
Company  is  intrusted.     It  is  highly  proper  that  an  inspection  of  the 
books  containing  the  proceedings  of  the  directors  should  be  obtained 
on  special  occasions  and  for  special  purposes :  but  the  business  of  such 
Companies  could  hardly  be  conducted  if  any  one,  by  buying  a  share, 
might  entitle  himself  at  all  times  to  gain  a  knowledge  o^  every  com- 
mercial transaction  in  which  the  directors  engage,  the  moment  that  an 
*2941  ^^^^y  ^^  ^^  ^^  made  in  their  books :  and  we  cannot  *find  that 
•'  any  such  right  of  inspection  is  given.    Sect.  98  of  stat.  8  &  9 
Yict.  c.  16,  most  anxiously  requires  that  entries  shall  be  made  of  all 
the  proceedings  of  the  directors  and  of  all  proceedings  of  the  Com- 
pany; but  is  silent  as  to  inspection. 

This  Company,  in  compliance  with  stat.  7  &  8  Vict  c.  110,  s.  83, 
has,  by  the  aeed  of  settlement,  made  provision  for  inspection  of  the 
books  of  the  Company.  Clause  76  is  in  these  words :  "  That  the 
books  wherein  the  proceedings  of  the  Company  are  recorded,  shall  be 
kept  at  the  principal  offices  of  the  Company,  and  shall  be  open  to  the 
inspection  of  the  shareholders  every  day  of  the  year,  at  any  time 
between  the  hours  of  eleven  in  the  forenoon  and  three  in  the  after- 
noon (except  on  Sundays  and  holidays).''  But  the  right  of  inspection 
is  confined  to  the  book  containing  the  proceedings  of  the  Company  : 
and  we  know,  from  the  affidavits,  that  a  proposal  to  extend  this  general 
right  of  inspection  to  the  book  containing  the  proceedings  of  the 
directors  was  rejected  as  dangerous  to  the  prosperity  of  the  Company. 
We  entirely  concur  in  the  observations  of  Mr.  Richardson's  counsel 
on  the  importance  of  narrowly  watching  the  proceedings  of  the  direct- 
ors of  joint  stock  Companies,  and  of  affording  the  means  of  detecting 
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any  misconduot  of  which  they  may  be  guilty.  But  the  proposed  daily 
and  hourly  inspection  and  publication  of  all  their  proceedings  would 
be  tantamount  to  admitting  the  presence  of  strangers  at  all  their  meet- 
ings, and  would  probably,  ere  long,  be  found  very  prejudicial  to  the 
shareholders.  At  any  rate  Mr.  Richardson  has  been  unable  to  point 
oat  any  right  or  obligation  on  which  this  mandamus  can  rest:  and 
liis  rule  must  be  discharged.  Bule  discharged. 


♦WABLOW  V.  HARRISON.    Nov.  25.  [♦295 

Dfldantioo  aUeging  that  defendmot  ezerolsed  the  trmde  of  an  aoctloneer,  and  wai  employed 
to  Mil  bj  pablio  anctioD  diTon  horfes,  and  adTertised  that  there  wonld  be  told  by  auotion  a 
bone  ae  fbUows  :  that  ii  to  say  "  The  property  of  a  gentleman,  without  reeerre,  Janet  Pride." 
Tbat  plaiBtiflr  attended  the  tale,  and  became  the  highett  bidder,  and  "  defendant  became  and 
was  the  agent  of  the  plaintiff,  to  complete  the  contract,  on  behalf  of  the  plaintiff,  for  the  pur- 
ehaie  of  the  laid  mare,  but  wholly  omitted  and  refuted  to  to  do ;"  whereby  plaintiff  waa 
depriTed  of  the  benefit  of  the  contract.  Pleat :  1.  Not  guilty ;  3.  That  plaintiff  waa  not  the 
highaat  bidder;  3.  That  defendant  did  not  beeome  plaintiff 't  agent  at  aforetaid. 

Ob  the  trial,  it  wat  proved  tbat  defendant  adrertited  the  tale  of  the  mare,  and  iaaned  parti- 
calan  stating  it  to  be  "  the  property  of  a.gentlenian,  without  reterre."  Plaintiff  made  a  bid ; 
the  owner  of  the  horae  bid  higher :  plaintiff,  baring  found  out  that  the  laat  bidder  waa  the 
ewaer,  refuted  to  make  a  ftirther  bid ;  and  the  defendant  knocked  the  mare  down  to  the  owner ; 
bat  it  did  not  appear  that  defendant  knew  that  the  latt  bidder  wat  the  owner.  Plaintiff  ten- 
davad  the  amount  of  hit  own  bid,  and  required  defendant  to  delirer  to  him  the  mare,  which 
defendant  refused  to  do. 

Httd,  by  the  Court  of  Bzehequer  Chamber,  afflrming  the  Judgment  of  the  Court  of  Q.  B., 
tbat  defendant  waa  entitled  to  judgment,  the  iaaue  on  the  third  plea  not  baring  been  auatained 
by  plaintiff. 

Bat,  by  the  Court  of  Bzehequer  Chamber,  the  defendant  might  hare  been  liahle  to  plaintiff 
m  a  declaration  complaining  that  the  defendant  had  undertaken  to  tell  the  horte  withouti 
ittwra,  and  had  not  done  ao. 

Thk  declaration  stated  that  the  defendant  exercised  and  carried!  cm 
the  trade  and  business  of  an  auctioneer,  and  was  retained  and  em- 
ployed to  sell  and  dispose  of,  by  public  auction,  divers  horses:  that 
he  advertised  that  the  said  intended  sale  by  auction  would  take  place- 
on  Thursday  the  24th.  day  of  June,  1858,  at  No.  1  Cheapsid^^  Bir- 
mingham ;  and  that  there  would  be  sold  by  auction  (amongst  other 
horses)  a  certain  horse,  as  follows^  that  is  to  say,  ''  the  property  of  a 
gentleman,  without  reserve,  Janet  Pride,  a  brown  mare,  without  white, 
five  years  old,  by  lago  out  of  Stormy  Petrel ;  for  performances  see 
Bacing  Cal^idar."  That  the  plaintiff  attended  the  said  sale  by  auction, 
and  became  and  was  the  highest  bidder  for  the  said  mare  so  advertised 
to  be  sold  without  reserve;  and  that  the  defendant  became  and  was 
the  agent  of  the  plaintiff,  to  complete  the  contract,  on  behalf  of  the 
plaintifi^  for  the  ^purchase  of  the  said  mare,  but  wholly  r^ngg 
omitted  and  refused  so  to  do ;  whereby  the  plaintiff  was  de-  ** 
prived  of  the  benefit  of  the  said  contract,  ana  unable  to  obtain  the 
said  mare,  as  he  otherwise  would  have  done,  and  was  put  to  and 
inourred  divers  expenses.    And  he  claimed  1602. 

Pleas:  1.  Not  guilty;  2.  That  the  defendant  was  not  the  highest 
bidder  at  the  said  sale  as  alleged ;  8.  That  the  defendant  did  not  be- 
come the  plaintiff^s  agent  as  alleged. 

B.  4  S.,  VOL.  I. — 12 
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On  the  trial,  before  Cockburn,  C.  J.,  at  the  last  Warwick  Assizes, 
the  facts  appeared  to  be  as  follows. 

The  plaintiff  was  a  captain  in  the  Royal  Artillery;  the  defendant 
was  a  horse-dealer  and  auctioneer  carrying  on  business  in  partnership 
with  a  Mr.  Bretherton,  under  the  firm  of  Bretherton  k  Harrison,  at 
No.  1  Cheapside,  Birmingham,  where  they  have  a  repository  for  the 
sale  of  horses.  In  June  1858  the  defendant,  as  such  auctioneer  as 
aforesaid^  with  his  partner,  publicly  advertised  a  sale  of  horses,  to 
take  place  by  auction,  at  their  repository,  on  Thursday  24th  June, 
and  issued  printed  particulars  of  such  sale,  which,  so  far  as  relates  to 
this  case,  were  as  follows. 

"  The  three  following  horses,  the  property  of  a  gentleman,  withoat 
reserve ;  in  stall  28 ;  Moire  Antique ;  stall  24,  Janet  Pride,  a  brown 
mare  without  white,  five  years  old,  by  lago  out  of  Stormy  Petrel; 
for  performances  see  Racing  Calendar;  stall  25,  Captain  Barclay ," &e. 

In  consequence  of  these  advertisements,  the  plaintiff,  on  23d  June, 
sent  his  groom  and  Mr.  Stanley,  a  veterinary  surgeon,  to  the  defend- 
ant's repository,  to  examine  and  report  to  him  respecting  the  horses 
so  advertised  for  sale  there,  who  reported  the  mare  as  worth  probably 

♦2971  *^^"^  ^^^  ^  ^^'-  •  ^°^»  ^^  receiving  Mr.  Stanley's  report  of 
^  the  mare  Janet  Pride,  for  which  examination  and  report  the 
plaintiff  paid  Mr.  Stanley  his  charge  of  10«.,  the  plaintiff  next  day, 
with  one  of  his  friends,  attended  at  the  sale  by  auction,  at  the  defend- 
ant's repository ;  where,  after  the  preceding  4ots  had  been  disposed  of 
the  mare  Janet  Pride  was  put  up  for  sale  by  the  defendant  as 
auctioneer.  And,  after  several  biddings  made  for  her,  some  •being 
made  on  the  part  of  the  plaintiff  by  a  friend  of  his,  the  mare  went 
up  to  59  guineas;  the  plaintiff  then  bid  60  guineas  for  her;  and  im- 
mediately there  was  a  oid  made  over  him  of  61  guineas,  by  Mr.  Hen- 
derson, the  owner  of  the  mare.  The  defendant,  on  the  61  guineas 
being  so  bid  as  aforesaid,  nodded  to  the  plaintilB^  to  see  if  he  would 
bid  any  more :  but  the  plaintiff,  having  been  then  informed  that  the 
owner  of  the  mare  had  made  the  last  bidding  of  61  guineas,  shook 
his  head  and  refused  to  make  any  further  bid ;  and  the  defendant 
thereupon  knocked  down  the  mare  to  Mr.  Henderson,  the  owner,  for 
61  guineas,  and  entered  his  name  as  purchaser  in  the  sale  book,  which 
had  been  prepared  before  the  sale,  and  which  contained  the  names  of  the 
horses  to  be  sold  at  the  sale,  and  the  names  of  the  proprietors.  The 
mare  was  sent  back  to  the  stables ;  and  defendant  went  on  selling 
other  lots.  The  plaintiff  went  at  once  into  the  auctioneer's  office. 
He  there  saw  Mr.  Bretherton,  defendant's  partner,  and  Henderson  the 
owner,  and  claimed  the  mare,  as  the  highest  bonfi  fide  bidder  for  her 
and  as  she  had  been  advertised  in  the  printed  bills  for  unreserved 
sale.  In  the  course  of  the  conversation  with  Mr.  Bretherton,  Mr. 
Henderson  said:  ''I  bought  her  in;  and  you  shall  not  have  her;  I 
*2981  ^^^  ^^^  hundred  and  thirty  pounds  '^for  the  mare ;  and  it 
J  is  not  likely  I  am  going  to  sell  her  for  sixty-three."  The 
same  day,  plaintiff  tendered  to  the  defendant  the  sum  of  68  pounds 
in  sovereigns,  as  and  for  the  price  of  the  mare,  and  demanded  her;  the 
defendant  refused  to  receive  the  money  or  to  deliver  up  the  mare  to 
the  plaintiff  stating,  at  the  same  time,  that  he  had  knocked  her  dowi; 
to  tne  highest  bidder,  and  he  could  not  interfere  in  the  matter.    He 


1  ELLIS  A  ELLIS.    Q.  B.  298 

also  said  Henderson  was  the  highest  bidder.  There  was  evidence  that 
certain  printed  coDditions  of  sale  were  posted  about  the  defendant's 
repository  where  the  sale  took  place,  and  that  it  was  the  practice  to 
read  them  before  the  sales  there.  A  copy  of  these  conditions,  so  far 
as  relates  to  this  case,  is  as  follows. 

"  OonoUttons  of  Salt. 

"  1.  The  highest  bidder  to  be  the  buyer ;  and,  if  any  dispute  arise 
between  two  or  more  bidders  before  the  lot  is  returned  into  the  stables, 
^e  lot  so  disputed  shall  be  put  up  again,  or  the  auctioneer  may  de- 
clare the  purchaser." 

"  8.  The  purchaser,  being  declared,  must  immediately  give  in  his 
name  and  aadress,  with  (if  required)  a  deposit  of  5^.  in  the  pound  on 
account  of  his  purchase,  and  pay  the  remainder  before  such  lot  or  lots 
are  delivered." 

*'8.  Any  lot  ordered  for  this  sale,  and  sold  by  private  contract  by 
the  owner,  or  advertised  without  reserve  and  bought  by  the  owner,  to 
be  liable  to  the  usual  commission  of  5  per  cent." 

A  verdict  was  taken  for  the  plaintiff.  Damages  5/.  5«.,  and  leave 
was  given  to  the  plaintiff  to  amend  the  declaration  if  the  Court 
should  think  fit ;  and  to  the  defendant  leave  was  given  to  move  as 
after  mentioned* 

*Jfe{/or,  in  this  Term,  obtained  a  rule  to  enter  a  verdict  for  r»oQo 
defendant,  or  a  nonsuit,  on  the  grounds :  First,  that  no  such  *- 
duty  as  allied  devolved  upon  the  defendant  under  the  circumstances 
of  the  case ;  secondly,  that  the  defendant  was  not  the  agent  of  the 
plaindff  to  complete  the  sale,  not  being  bound  by  any  duty  or  contract 
80  to  do ;  thirdly,  that  there  was  no  contract  witn  the  plaintiff  in  point 
of  Cact  which  it  became  the  duty  of  the  defendant  to  complete ;  fourthly, 
that,  by  the  bidding  of  the  owner  of  the  horse  of  a  larger  sum  than 
that  bid  by  the  plainti£^  any  authority  on  the  part  of  the  owner  to  sell 
the  horse  to  the  plaintiff  was  revoked ;  fifthly,  that  it  was  the  duty  of 
the  plaintiff  if  he  disputed  the  bid  of  the  owner  of  the  horse,  to  have 
disputed  such  bidding  pursuant  to  the  conditions  upon  which  the  sale 
was  to  be  conducted. 

On  a  former  day  in  this  Term,(a) 

lioae  Spooner  and  Beasley  showed  cause. — First,  the  bidding  by  the 
owner  of  the  horse  was,  in  law,  fraudulent,  and  not  a  bidding  at  all ; 
Bexwell  v.  Christie,  1  Cowp.  895 ;  and  in  Su^en's  Practical  Treatise 
on  the  Law  of  Vendors  and  Purchasers,  vol.  i,  p.  13  (11th  ed.),  this 
case  is  introduced  by  a  reference  to  Cicero's  view  of  the  inmiorality 
of  employing  a  sham  bidder,(i)  and  to  Huberts  doctrine  that,  if  a 
vendor  employ  a  puffer,  he  shall  be  compelled  to  sell  the  estate  to  the 
highest  bonfi  fide  bidder.(c)  The  plaintiff  *  was  therefore  really  r»o/iQ 
the  highest  bidder.    Bezwell  v.  Christie  has  been  much  can-   ^ 

(•)  HoT«Bber  Mth.    B«fora  Lord  Cftmpbell,  0.  J.,  Wlghlnuoi,  J.,  ud  Brie,  J.  ^    ^ 

(6)  ''Dolut  Mitem  Balu  limalatioiie,  nt  ait  AqailHas,  oontinetar.  Tollendttm  Mt  igitvr  ex 
nbu  ooBtrahoadU  omne  meodaciam :  non  lieitotorem  Tendilor,  nee  qui  eontnt  le  lieeatnr 
eapcor,  apponeC"    De  Ofll  iii.  U,  61. 

(e)  Praleetionee,  liV.  XTiiL  tit  3,  ■.  7.  "Hoe  faeili  eonttabit,  li  Tonditor  falram  emptoram 
iad)  abtaiHo  raboniet,  qui  plot  aliii  oSinrat,  ut  rorii  emptorilmt  pnemlnm  maxim*  lieitatloBie, 
▼vlfd  AnyeAftff,  quo  oil  otitatlas,  iotereipiat,  dole  deteelo^  Tendltorem  tineri  ad  pmmiua 
wo  lieilatoii  maximo  pmBtandnm,  qoia  hoe  oit  eontra  fidem  oonTontionii  perfeetm,  qulk 
•tatatam  eit»  at  maximo  Ueitatori  prmmiom  daretar." 
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vassed,  especially  in  equity.  It  was  there  decided  that  no  action  lay 
against  an  auctioneer;  at  the  suit  of  the  vendor  who  employed-  him, 
for  selling  to  the  highest  bidder,  contrary  to  the  directions  of  the 
plaintifT,  who  had  ordered  the  auctioneer  not  to  sell  at  a  price  below 
a  sum  privately  named  by  the  vendor  to  the  auctioneer.  The  vendor 
may,  as  it  was  there  said,  fairly  set  up  the  article  at  a  price  named,  or 
may  give  a  notice  that  he  means  to  bid  once  himself.  If,  in  the  pre> 
sent  case,  after  the  owner  had  made  the  bidding,  a  third  party  had  bid 
still  higher,  had  been  declared  purchaser,  and  had  refused  to  complete 
the  purchase,  the  owner  could  not  have  compelled  him  to  do  so,  the 
highest  bidding  having  been  produced  by  the  fraudulent  bidding  of 
the  owner.  That  appears  from  Howard  v.  Castle,  6  T.  R.  642,  where 
Bexwell  v.  Christie  was  treated  as  a  conclusive  authority.  Orowder 
V.  Austin,  8  Bing,  868  (E.  C.  L.  R.  vol.  11),  and  Wheeler  v.  CollieT, 
Moo.  &  M.  128  (E.  C.  L.  R.  vol.  22),  are  to  the  same  effect :  and  in 
Thornett  v.  Haines,  16  M.  &  W.  367,t  the  Court  of  Exchequer  decided 
that  this  was  the  law,  at  any  rate,  where  more  than  one  puffer  had 
been  emploved,  or  where;  as  here,  the  sale  is  announced  to  be  without 
reserve.  The  principle,  that  the  bid  of  a  puffer  does  not  prevent  the 
previous  highest  bidder  from  being  still  the  highest^  and  that  the  bid- 
ding by  the  puffer  is  illegal,  and  precludes  the  vendor  from  insisting 
*^on  ^^  biadings  enhanced  by  such  practice,  will  be  found  *to  have 
J  been  acted  upon  in  two  Scotch  oases.  Gray  v.  Stewart,(a)  and 
Anderson  v.  Stewart.(i)  In  the  last-mentioned  case  Bexwell  v.  Christie 
and  Howard  v.  Castle  were  cited.  Lord  Cottenham,  C,  in  Robinson 
V.  Wall,  2  Phill.  Rep.  Ca.  Ch.  872,  held  that  a  sale,  where  the  highest 
bidding  was  produced  by  the  employment  of  a  party  privately  em- 
ployed by  the  vendor,  the  sale  having  been  advertised  as  *'  without 
reserve,"  could  not  be  enforced  in  equity.  Next,  the  auctioneer  waa^ 
for  the  purpose  of  completing  the  purchase,  the  agent  of  the  plaintiff; 
and,  that  being  so,  it  was  his  duty  to  knock  down  the  article  to  the 
plaintif!^  who  was  the  highest  legal  bidder.  The  auctioneer  is,  it  is 
true,  in  the  first  instance  the  agent  of  the  seller  who  instructs  him : 
but  he  contracts  also  a  duty  towards  every  one  from  whom  he  receives 
a  bidding.  [Lord  Campbell,  C.  J.= — When  do  you  say  that  agency 
begins?]  As  soon  as  the  bidding  is  made.  In  Jones  v.  Nanney,  13 
Price  76 ;  S.  C.  M'Clel.  26,  where  an  auctioneer  attempted  to  recover 
in  alleged  pursuance  of  the  conditions  of  sale,  the  auction-duty  from 
a  bidder,  to  whom  the  article  had  been  knocked  down,  but  whose 
name  had  not  been  entered  in  writing  by  the  auctioneer,  and  it  was 
held  that  the  action  did  not  lie  because  the  conditions  of  sale  made 
the  duty  payable  hj  the  purchaser,  which  the  defendant  was  not, 
Alexander,  C.  B.,  said  that  the  conditions  of  sale  formed  the  written 
contract  between  the  parties.  If  an  auctioneer  improperly  rescind  a 
contract,  he  is  liable  to  the. vendor  as  for  breach  of  the  duty  which  he 
♦«IA91  ^^^  *contracted  to  perform ;  Nelson  v.  Aldridge,  2  Stark.  485 
^^""^J  (E.  C.  L.  R.  vol.  8).  [Lord  Campbell,  C.  J.— Your  difficulty 
will  be  to  show  such  a  contract  between  the  auctioneer  and  the  bidder.] 

.    (a)  Dedafons  of  the  Oonrl  of  SoMioa,  from  Iho  bafinniiig  of  FobroAiy,  176S,  to  Iho  wd  of  Um 
yoMT  1766;  p.  ISO  (7th  Aagii8t»  1768). 

(6)  DeoUioiii  of  (ho  Fint  and  Seoood  Dirliiont  of  tho  Conn  of  SoMioB,  froa  Nonaboi, 
1814,  to  NoTomUr,  1818,  p.  108  (Dooombor  16, 1814). 
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The  kogaage  of  Best,  J.,  there  seems  to  apply  to  both  cases :  '*  It  was 
the  dutj  of  the  auctioneer  to  sell  and  not  to  rescind,  to  do,  not  to  ando : 
and  the  law  would  imply  a  contract  on  his  part  to  discharge  his  duty." 
Instructions  ffiven  privately  by  the  seller  to  the  auctioneer,  interfering 
with  the  professed  competition,  are  a  fraud  on  the  public:  and  so  is  a 
compliance  with  such  instructions.  fLord  Gamfbsll,  C.  J. — A  man 
who  commits  a  breach  of  a  public  duty,  whereby  an  individual  is 
damaged,  is  liable  to  an  action  at  the  suit  of  the  individual ;  but  it  is 
difficult  to  say  that  an  auctioneer  has  a  public  duty  to  perform,  within 
the  meaning  of  that  rule.]  A  sale  by  auction  is  not  like  other  sales : 
a  material  difference  is  made  by  the  public  announcement  This  is 
what  makes  the  auctioneer  the  agent  of  the  bidder.  [Lord  Campbell,. 
C.  J. — You  say  that  the  auctioneer,  in  consideration  of  a  person 
bidding,  undertakes  to  make  him  the  purchaser  if  the  bid  is  the  highest.] 
That  is  so.  The  bidder,  after  the  hammer  is  down,  cannot  retract  his 
bidding,  though  his  name  has  not  been  entered :  he  may  retract  before 
the  hammer  is  down;  which  is  all  that  Payne  v.  Cave,  S  T.  B.  148, 
shows,  though  some  remarks  of  the  Court  are  reported  in  that  case  the 
accuracy  of  which  may  be  questionable.  In  Emmerson  v,  Heelis,  2 
Taun.  38,  it  was  laid  down  that  the  auctioneer  is  the  agent  of  the  buyer, 
and  that  the  authority  is  conferred  by  the  buyer  bidding  aloud.  That 
decision  was  acted  upon  in  White  v.  Proctor,  4  Taun.  2Q9.  And  in 
Eemeys  v.  Proctor,  8  V.  &  B.  67,  specific  performance  was  decreed 
^against  a  purchaser,  on  the  ground  that  tne  auctioneer  had  r^oAo 
written  down  his  name,  and  was  his  agent :  Grant,  M.  B.,  decided  ^ 
in  conformity  with  the  decisions  before  mentioned,  though  indeed,  it 
seems,  reluctantly.  The  same  doctrine  was  explicitly  laid  down  by 
Bailey,  J.,  in  Kenworthy  r.  Schofield,  2  B.&  C.  946  (E.  C.  L.  B.  vol.  9). 
Buckmast^r  v,  Harrop,  18  Ves.  466,  and  Hinde  v.  Whitehouse,  7  East 
558,  are  also  recognitions  of  it.  In  The  Earl  of  Glengal  v,  Barnard,  1 
Keen  769,  788,  Lord  Langdale,  M.  B.,  appears  to  assent  to  it,  on 
the  ground  of  the  peculiar  *'"  nature  of  the  proceeding  by  auction.'' 
In  his  judgment  reference  is  made  to  Stansfiela  t>.  Jphnson,  1  Esp.  101, 
and  Walker  r.  Constable,  1  B.  &  P.  806 ;  S.  C.  at  N.  P.,  2  Esp.  669, 
cases  in  which  the  doctrine  was  held  not  to  apply  to  the  sale  of  lands 
(so  as  to  satisfy  sect.  4  of  the  Statute  of  Frauds,  29  C.  2,  c.  8),  but 
which  are  now  not  considered  to  be  law.  It  has  been  suggested  that 
the  auctioneer's  authority  as  agent  was  revoked  by  the  owner  himself 
bidding:  but  there  is  nothing  to  support  such  a  doctrine.  [Wight- 
MAN,  J. — ^The  revocation,  if  it  was  one,  did  not  take  place  till  after 
the  plaintiff  had  made  his  bidding.]  Lastly,  on  the  evidenco,  there  is 
ground  for  believing  that  the  defendant  knew  that  the  highest  bidding 
was  made  on  behalf  of  the  owner  himself. 

MMoT  and  Field,  contrJL — It  is  not  necessary,  on  behalf  of  the  pre- 
sent defendant,  to  dispute  the  proposition  that,  on  the  facts  of  this  case, 
the  vendee  might  have  resisted  any  attempt  by  the  vendor  to  enforce 
the  sale,  supposing  the  vendee  had  bidden  a  higher  price  than 
*that  bidden  by  the  vendor.  In  Sudden's  Concise  and  Practical  v^qqa 
Treatise  of  the  Law  of  Vendors  and  Purchasers  of  Estates,  pp.  ^ 
8,  9  (ed.  1867),  most  of  the  cases  cited  for  the  plaintiff  are  collected : 
but  they  are  there  brought  forward  for  the  purpose  only  of  that  ques- 
tion.  And  this  is  all  that  the  decisions  on  the  subject  of  puffing  prove; 
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they  sbow  that  a  bidder,  whose  bid  has  been  produced  by  paffing, 
cannot  be  held  to  his  bid.  But  here  the  question  is  whether  the  auc- 
tioneer can  be  made  liable  to  the  bidder  whom  he  has  not  declared 
purchaser.  The  argument  on  the  other  side  assumes  that  the  bidding 
by  the  owner  took  place  in  pursuance  of  an  agreement  between  the 
owner  and  the  auctioneer :  wnereas  it  does  not  appear  that  the  auc- 
tioneer knew  that  the  owner  was  a  bidder  at  all.  Nor  is  it  troe»  as  a 
general  proposition,  that  the  auctioneer  is,  ex  yi  termini,  agent  for 
both  parties :  that  depends  upon  the  facts  of  the  particular  case;  per 
Lord  Denman,  C.  J.,  m  Bartlett  v,  Purnell,  4  A.  &  E.  792  (E.  C.  L.  R 
Yol.  81).  [Lord  Campbell,  C.  J. — Clearly  the  auctioneer  is  the  agent 
of  the  vendor ;  and  he  is  the  agent  of  the  vendee  at  least  for  the  pur- 
pose of  taking  down  the  name  at  the  bidding.]  His  agency  to  the 
vendor  is  created  by  the  direction  which  he  receives  to  sell  according 
to  the  instructions  given  to  him :  and,  when  the  bidder  makes  a  bid, 
that  is  an  authority  to  knock  the  article  down  to  the  bidder :  after 
which  the  auctioneer,  in  writing  down  the  bidder's  name,  no  doubt 
acts  as  agent  to  both  parties,  so  as  to  satisfy  the  Statute  (A  Frauds. 
But  the  auctioneer  does  not  become  the  agent  to  the  auctioneer  by  the 
mere  bidding :  only,  if  he  accepts  and  acts  upon  the  authority  by 
*3051   ^^^'^^^^  down  the  article  and  writing  the  name,  he  *then  is 

^  agent.  But,  before  such  acceptance,  he  has  not  contracted  with 
the  bidder  to  act  as  agent :  that,  however,  is  the  proposition  necessarr 
to  support  the  allegation  in  the  declaration.  The  mere  offer  to  sell, 
or  the  mere  offer  to  buy,  constitutes  no  contract.  Suppose  a  bid  for 
42L  and  then  another  bid  for  62.,  at  which  the  article  is  knocked  down, 
but  which  turns  out  to  be  improper :  is  that  a  sale  for  the  42.  ?  The  time 
at  which  the  agency  arises  is  defined  by  Sir  James  Mansfield's  expla- 
nation of  the  auctioneer's  authority,  in  Emerson  v.  Heelis,  2  Taun.  48. 
"  By  what  authority  does  he  write  down  the  purchaser's  name  7  By 
the  authority  of  the  purchaser.  These  persons  bid,  and  announce  their 
biddings,  loudly  and  particularly  enougli  to  be  heard  bj*^  the  auction- 
eer. For  what  purpose  do  they  do  this?  That  he  may  write  down 
their  names  opposite  to  the  lots :  therefore  he  writes  the  name  by  the 
authority  of  the  purchaser,  and  he  is  an  agent  for  the  purchaser.*" 
The  bidder  might  have  constituted,  as  his  agents  another  person,  in- 
dependent of  the  auctioneer,  as,  in  Bird  v.  Boulter,  4  B.  &  Ad.  443 
(E.  C.  L.  R.  vol.  24),  the  auctioneer's  clerk.  In  the  case  of  broker  s 
notes,  the  broker  has  the  authority  of  both  vendor  and  vendee,  of  the 
one  to  sell  and  of  the  other  to  buy.  Bex  well  v.  Christie,  1  Cowp.  S95, 
shows  merely  that  the  owner  cannot  sue  the  auctioneer  for  disobeying 
illegal  instructions.  Payne  v.  Cave,  8  T.  R.  148,  shows  that,  till  the 
hammer  is  down,  the  contract  between  the  owner  and  the  bidder  is  not 
complete :  how  then  can  there  be,  before  that,  a  contract  between  the 
bidder  and  the  auctioneer  ?  So  the  authority  of  a  broker  to  insure 
*3061  ™^^  ^^  revoked  at  any  time  before  the  ^policy  is  subscribed ; 

■'  Warwick  v.  Slade,  8  Campb.  127.  So  a  parol  contract  of  sale 
of  goods  for  a  sum  exceeding  102.  may  be  revoked  at  any  time  before 
there  is  a  signed  written  memorandum ;  Taylor  v,  Wakefield,  6  E.  & 
B.  765  (E.  C.  L.  R.  vol  88).  And  the  general  law  of  England  is  that 
an  offer  mav  be  retracted  before  it  is  accepted;  Routledge  v.  Grants 
4  Ring.  658"  (E.  C.  L.  R.  vol.  13).    And  this  shows  that,  if  the  bid  of 
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the  owner  here  invalidated  the  transaction,  there  was  a  revocation  of 
the  authority  before  the  contract  was  completed.  And,  if  the  auction- 
eer had  afterwards  professed  to  sell,  it  would  not  have  passed  the 
property.  Is  the  auctioneer  agent  for  every  person  in  the  sale  room, 
Wore  a  bid  has  been  made  ?  [Erle,  J. — It  has  been  held  that,  where 
a  party  offers  publicly  a  reward  for  any  one  who  will  do  a  particular 
act,  and  somebody  does  the  act  in  consequence,  the  party  offering  the 
reward  has  contracted  with  him  who  does  the  act.]  That  seems  to 
have  been  decided  in  Williams  v.  Carwardine,  4  B.  &  Ad.  621  (E.  C. 
L.  R.  vol.  24),  a  case  which  was  much  discussed  in  Gerhard  v.  Bates, 

2  E.  4  B.  476  (E.  C.  L.  R.  vol.  7o),(a)  where  the  Court  said  that  such 
cases  were  *'  somewhat  anomalous."  Cur,  adv.  vuU, 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  which  was  very  learnedly  and  ably  argued  before  us 
yesterday  we  feel  bound  to  ^ve  judgment  for  the  defendant,  on  the 
short  ground  that  the  plaintiff's  allegations  as  to  the  agency  of  the 
defendant  and  the  duty  of  the  defendant  to  complete  the  contract  on 
hehalf  of  the  plaintiff  are  not  substantiated. 

*The  plaintiff's  counsel  argued  that,  as  soon  as  the  plaintiff  r:^DA<^ 
had  bid  for  the  mare,  the  defendant,  as  auctioneer,  became  his  *- 
agent  to  complete  the  contract  for  the  purchase,  and  that  the  defendant 
was  guilty  of  a  breach  of  duty  in  failing  to  do  so.  This  ingenious 
reasoning  rests  entirely  upon  the  decision  that»  if,  after  an  article  put 
up  to  be  sold  by  auction  is  knocked  down  to  the  highest  bidder,  the 
auctioneer,  at  his  request,  signs  a  memorandum  of  the  agreement  to 
purchase,  this  is  sufficient  memorandum  of  the  agreement  to  bind  the 
purchaser.  But  the  auctioneer  is  the  agent  of  the  purchaser  for  this 
purpose  only ;  and  he  becomes  so  only  when  there  is  a  contract  of  sale 
by  the  acceptance  of  the  bidding,  which  is  usually  declared  when  the 
hammer  is  knocked  down.  Then  the  purchaser,  or  his  representative, 
being  present,  authorizes  the  auctioneer  to  sign  the  memorandum. 
Bat,  till  the  hammer  goes  down,  the  auctioneer  is  exclusively  the 
agent  of  the  vendor.  Mr.  Spomier  contended  that  from  the  com- 
mencement of  a  sale  by  action-the  auctioneer  is  in  the  situation  of  a 
broker  or  middleman  between  the  vendor  and  the  purchasers,  as  the 
common  agent  of  both ;  that  he  is  the  agent  of  the  bidder  to  receive 
the  bidding ;  that  the  bidder  is  a  conditional  purchaser ;  that,  where 
the  sale  by  the  conditions  is  without  reserve,  the  bidder  is  absolutely 
the  purchaser  unless  there  be  a  bonfi  fide  higher  bidding ;  and  that 
the  auctioneer,  in  consideration  of  the  bidding  by  which  commission 
will  come  to  him,  promises  the  highest  bidder  to  knock  down  the 
article  to  him,  and  to  do  all  that  is  necessary  to  complete  the  sale. 
But  this  reasoning  is  wholly  at  variance  with  the  case  of  Payne  v.  Cave, 

3  T.  R.  148,f  which  has  been  considered  *good  law  for  nearly  r«oAo 
seventv  years.  That  case  decided  that  a  bidding  at  an  auction,  '• 
instead,  of  being  a  conditional  purchase,  is  a  mere  offer ;  that  the 
aoctioneer  is  the  agent  of  the  vendor ;  that  the  assent  of  both  parties 
id  necessary  to  the  contract ;  that  this  assent  is  signified  by  knocking 
down  the  hammer ;  and  that,  till  then,  either  party  may  retract.  This 
is  quite  inconsistent  with  the  notion  of  a  conditional  purchase  by  a 
bidding,  and  with  the  notion  of  there  being  any  personal  promise  by 

{•)  S«e  Denton  v.  QrMt  Northern  Bail  way  Company,  5  E.  A  B.  860  (E.  C.  L.  B.  toL  S5,. 
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the  auctioneer  to  the  bidder  that  the  bidding  of  an  intending  par- 
chaser  shall  absolutely  be  accepted  by  the  vendor.  The  vendor  himself 
and  the  bidder  being  respectively  free  till  the  hammer  is  knocked 
down,  the  auctioneer  cannot  possibly  be  previously  bound.  At  this 
auction,  the  mare  never  was  knocked  down  to  the  plaintiff;  and  the 
relation  of  principal  and  agent  between  him  and  the  defendant  never 
had  commenced. 

We  are  not  called  upon  to  say  whether  there  is  any  or  what  remedy 
on  the  conditions  of  sale  against  the  vendor  who  violates  the  condition 
that  the  article  shall  be  bonfi  fide  sold  without  reserve :  but  we  are 
clear  that  the  bidder  has  no  remedy  against  the  auctioneer,  whose 
authority  to  accept  the  offer  of  the  bidder  has  been  determined  by  the 
vendor  before  the  hammer  has  been  knocked  down. 

We  are  therefore  relieved  from  fhe  necessity  of  commenting  upon 
any  other  of  the  numerous  authorities  cited  on  both  sides :  and  we 
must  make  absolute  the  rule  which  gives  the  plaintiff  the  choice  of  a 
nonsuit  or  of  a  verdict  being  entered  for  the  defendant. 

Nonsuit  entered. 


*309  ♦IN  THE  EXCHEQUER  CHAMBER. 

WARLOW  V.  HARRISON.    Nov.  26,  1869. 

For  heftd-notai  loe  anU,  p.  396. 

The  plaintiff  appealed  against  the  above  decision. 

The  case  was  argued  in  Easter  Vacation,  1859,(a)  and  Trinity  Vaca- 
tion, 1859.  (b) 

Macaulay^  for  the  appellant  (plaintiff  below). — There  was  in  this 
case  a  breach  of  duty  by  the  auctioneer,  giving  to  the  plaintiff  a  right 
of  action.  The  sale  was  "without  reserve:"  under  such  circum- 
stances unless  public  notice  is  given,  a  bidding  by  the  owner  is 
fraudulent ;  Thornett  v.  Haines,  1 5  M.  &  W.  S67.t  Robinson  v.  Hall, 
2  Phill.  Rep.  Ca.  Ch.  872,  The  principle  that  the  owner  is  not  to 
mislead  the  public  in  this  respect  was  laid  down  in  Bexwell  v,  Christie, 
1  Cowp.  895.  It  has  been  suggested  that  the  bidding  by  the  owner 
was  a  countermand  of  the  authority  to  sell ;  but  the  defendant  did  not 
so  treat  it;  he  treated  it  as  an  ordinary  bidding.  According  to  Bexwell 
V.  Christie  the  auctioneer  might,  after  the  bidding  by  the  owner,  have 
sold  to  the  plaintiff  on  his  first  bidding:  how  then  can  the  auctioneer's 
authority  have  been  countermanded  ?  [Martik,  B. — Supposing  your 
*^im  g®^®^^^  principle  true,  was  not  *the  proper  remedy  here  an 
J  action  for  deceit?]  There  is  a  contract  between  the  auctioneer 
and  the  bidder.  [Martin,  B. — Does  the  auctioneer  do  more  than  say 
that  the  owner  has  directed  him  to  sell  without  reserve?]  He 
professes  to  have  adopted  those  directions.    [Martin,  B. — Why  could 

(a)  May  I4tb.    Before  WiUei,  J.,  and  Byles,  J.,  and  Martin,  B.,  Bramwell,  B.»  and  WaUoo,  B, 
(6)  Jane  20tb.     Before  the  lame  Judges,    WUliams,  J.,  was  also  present  on  this  day,  whsi 
the  eonolnsion  of  the  argument  for  the  defendant  aod  the  reply  for  the  plaintiff  were  hearl 
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not  the  owner  stop  the  sale  7]  He  might  do  so,  but  not  by  such  a  trick 
as  this.  There  can  be  no  dispute  but  that,  if  the  article  is  once 
knocked  down  to  a  bonfi  fide  bidder,  the  auctioneer  is  his  agent.  But, 
when  the  sale  is  "  without  reserve,"  the  agency  commences  at  the 
bidding,  which  gives  the  bidder  a  right  till  divested  by  a  higher  bonfi 
fide  bidder.  The  auctioneer  is  thus,  successively,  the  agent  of  every 
bidder,  conditionally  upon  there  being  no  higher  bonfi  fide  bidding. 
[Martin,  B. — The  case  does  not  show  that  the  defendant  knew  that  it 
was  the  owner  who  was  bidding:  how  is  he  then  to  blame?]  The 
Court  below  relied  upon  Payne  v.  Cave,  8  T.  R.  148.t  But  tnere  it 
was  not  part  of  the  conditiona  of  sale  that  the  bidding  should  be 
''without  reserve:"  and  the  bidder  had  therefore  a  discretion  to 
withdraw  his  bidding  at  any  time  before  the  hammer  was  down :  had 
the  sale  been  "  without  reserve"  he  would  have  been  bound  by  his 
bidding.  The  consideration  on  which  the  auctioneer  enters  into  the 
contract  is  the  increase  of  commission  which  will  accrue  to  him  from 
each  successive  bidding. 

Field,  contriL — The  declaration  alleges  that  the  defendant  was 
retained  and  employed  to  sell ;  that  is,  by  the  owner :  and  then  it 
alleges  that  the  defendant  became  the  agent  of  the  plaintifi^,  the  bidder, 
to  complete  *the  sale.  On  that  agency  the  declaration,  which  r^o-ii 
complains  of  a  breach  of  duty,  is  founded.  But  at  what  time  ^ 
did  such  agency  commence  ?  All  that  the  defendant  has  done,  in  the 
way  of  undertaking  on  his  part,  is  to  publish  an  announcement  that 
he  is  employed  by  the  owner  to  sell.  That  this  created  no  contract 
with  the  plaintiff*  is  plain  from  Payne  v.  Cave  and  Cooke  v.  Oxley,  3 
T.  B.  858.  In  Chitty's  Treatise  on  the  Law  of  Contracts,  p.  9  (ed.  6), 
it  is  said :  '*  In  order,  then,  that  a  simple  contract  may  be  binding, 
there  must  first  be  a  definitive  promise  by  the  party  charged,  accepted 
by  the  person  claiming  the  benefit  of  such  promise."  Now,  according 
to  Payne  v.  Cave,  there  was  in  this  case  no  such  acceptance :  nothing 
has  passed  since  the  offer  of  the  plaintiff.  [Btles,  J. — May  it  not  be 
said  that  the  advertisement  of  the  defendant  amounted  to  a  promise 
that  he  would  act  in  compliance  with  the  terms  of  the  advertisement 
towards  any  one  who  also  acted  on  those  terms  7]  Jones  t;.  Nanney, 
13  Price  76 ;  S.  C.  M'Lel.  25^  shows  that  here  the  plaintiff  would  not 
have  been  liable  to  the  defendant:  and,  according  to  Warwick  v, 
Slade,  3  Campb.  127,  nothing  had  passed  which  made  the  authority 
given  by  the  owner  to  the  defendant  irrevocable.  Farmer  v.  Robin* 
son  (note  to  Heyman  t;.  Neale,  2  Campb.  889),  shows  the  same. 
[WiLLES,  J. — Has  it  not  been  decided  that,  where  a  carrier  has  adver- 
tised that  his  carriage  will  start  at  a  certain  time,  he  is,  in  the  event 
of  the  carriage  starting  too  late,  liable  to  every  one  who  acts  on  the 
kith  of  the  advertisement?]  The  case  alluded  to  seems  to  be  Denton 
V.  Great  Northern  Railway  Company,  6  E.  &  B.  860  (E.  C.  L.  R.  vol.  85). 
But  *the  complaint  there  was  that  the  train  of  the  defendants  r«oi o 
did  not  fall  in  with  another  train,  as  promised  by  the  time-  '- 
table.  And  it  appears  that  there  the  plaintiff  had  actually  commenced 
hie  journey  by  the  defendants'  train ;  and  he  therefore  must  have 
taken  a  ticket  and  paid  the  money ;  the  contract  was  therefore  com- 
plete. The  doctrine  that,  in  general,  any  one  who  makes  a  general 
ofier  contracts  personally  with  each  individual  who  accepts  it  can 
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scarcely  be  relied  upon  after  the  remarks  of  tbe  Court  in  Gerhard  v. 
Bates,  2  E.  &  B.  476  (E.  C.  L.  B.  vol.  75).  The  words  in  the  adver- 
tisement "  without  reserve"  cannot  affect  the  question  as  suggested  on 
the  other  side.  Those  words  might  have  disqualified  the  owner  from 
availing  himself,  directly  or  indirectly,  of  his  own  bid:  but  how  can 
they  make  the  auctioneer  the  agent  of  the  bidder?  [Macauay. — 
According  to  the  terms  of  the  reservation,  the  declaration  may  be 
altered.]  But  it  has  not  been  altered ;  and  the  breach  complained  of 
is  the  neglect  of  duty  as  agent.  Nor,  if  the  action  were  shaped  as  an 
action  for  fraud,  would  the  evidence  support  it :  there  is  no  proof  that 
the  defendant  knew  that  the  owner  .was  bidding.  The  defendant 
therefore  cannot  be  made  in  any  way  liable  for  the  evasion  of  the 
terms  of  the  proposed  sale.  This  distinction  becomes  very  important 
with  reference  to  Gerhard  v.  Bates,  2  E.  &  B.  476  (E.  C.  L.  R.  vol.  75). 
After  the  owner  had  bid,  nothing  which  the  defendant  could  baye 
done  would  have  bound  the  property.  [Byles,  J. — No  doubt  an  offer 
may  be  retracted  before  it  is  accepted:  but,  if  you  offer  to  sell  "with- 
out reserve,"  is  not  the  bidding  an  acceptance  r]  It  cannot  be  so;  for 
it  is  undoubted  law  that  the  bidder  may  retract  before  the  hammer  is 
*8131  ^^^^'  *Till  then,  the  auctioneer  cannot  bind  the  bidder, 
^  according  to  the  rule  in  Simon  v.  Motivos,  3  Bur.  1921,  and 
other  authorities  already  cited. 

Macaulay,  in  reply. — According  to  the  &ct8  stated,  the  defendant 
must  be  liable  in  some  form  or  other.  [Willes,  J. — On  this  appeal, 
we  are  to  see  what  part  of  the  declaration  is  not  proved.  Bramwelu 
B. — The  defendant  says  that  it  is  not  proved  that  he  was  plaintiff's 
agent.  Willes,  J. — Perhaps  it  may  be  said  that  this  is  only  allied 
as  a  conclusion  in  law.  Watson,  B. — On  that  view,  the  traverse 
taken  is  not  material.]  ''  If  the  facts  stated  raise  the  duty,  then  the 
express  allegation  of  duty  is  unnecessary ;  if  they  do  not,  then  the 
express  allegation  will  not  supply  the  defect  -^  per  Lord  Campbell, 
C.  J.,  in  Seymour  v.  Maddox,  16  Q.  B.  826,  329,  330  (E.  C.  L.  E.  vol. 
71).  As  to  the  effect  of  the  words  *'  without  reserve."  Bobinson  r. 
W.all,  2  Phill.  Rep.  Ca.  Ch.  872,  and  Thornett  v.  Haines,  15  M.  k  W. 
867,+  are  conclusive.  The  notion  of  a  revocation  of  authority,  after 
a  bidding  made  upon  an  announcement  that  the  sale  was  to  be  without 
reserve,  cannot  be  supported.  [Bramwsll,  B. — If  there  were  such 
a  revocation,  perhaps  the  auctioneer  should  have  said :  *'  Stop :  the 
sale  is  not  without  reserve;  my  authority  is  revoked."] 

Martin,  B. — The  Court  will  take  time  for  considering:  in  the 
meanwhile,  the  parties  may  consider  whether  the  proper  end  of  this 
case  would  not  be  a  stet  processus. 

Cur,  adv,  vulL 

Mabtin,  B.,  now  delivered  the  judgment  of  the  Court. 
*S141       *This  is  to  be  understood  as  the  judgment  of  my  brothers 
-'  Byles  and  Watson  and  myself. 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Queen^s  Bench, 
reported  in  28  Law  Journal,  Q.  B.  18.  The  material  facts  stated  in 
the  case  are  these. 

The  defendant  and  a  Mr.  Bretherton  are  auctioneers  in  partnership 
at  Birmingham,  where  they  have  a  repository  for  the  sale  of  horses. 
In  June,  1858,  they  advertised  a  sale  by  auction  at  the  repository. 
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The  advertisement  containedi  amongst  other  entries  of  horses  to  be 
sold,  as  follows.  *^  The  three  following  horses,  the  property  of  a  gen- 
tleman, without  reserve.^^  One  of  these  was  a  mare  called  Janet  Pride. 
The  plaintiff  attended  the  sale,  and  bid  sixty  guineas  for  her :  another 

Serson  immediately  bid  sixty-one  guineas ;  this  person  was  Mr.  Hen- 
erson,  the  owner  of  the  mare.  The  plaintiff,  having  been  informed 
that  the  last  bidder  was  the  owner,  declined  to  bid  further ;  and  there- 
upon the  defendant  knocked  down  the  mare  to  Mr.  Henderson  for 
sixty-one  guineas,  and  entered  his  name  as  purchaser  in  the  sale-book, 
which  contained  the  names  of  the  animals  to  be  sold  at  the  sale,  and 
the  names  of  the  proprietors.  The  plaintiff  went  at  once  into  the 
auctioneer's  office,  and  saw  Mr.  Bretherton  and  Mr.  Henderson,  and 
claimed  the  mare  from  Mr.  Bretherton  as  being  the  highest  bon&  fide 
biddej,  the  mare  being  advertised  to  be  sold  without  reserve.  Mr. 
Henderson  said,  **  I  bought  her  in ;  and  you  shall  not  have  her :  I 

five  one  hundred  and  thirty  pounds  for  the  mare ;  and  it  is  not  likely 
am  going  to  sell  her  for  sixty-three."  On  the  same  day,  the  plaintiff 
tendered  to  the  defendant  sixty-three  pounds,  in  sovereigns,  as  the 
price  of  the  mare,  and  demanded  her.  The  defendant  refused  to 
receive  the  money  or  deliver  the  mare,  stating  *that  he  had  r^^qi  k 
knocked  her  down  to  the  highest  bidder,  and  he  could  not  inter-  i- 
fere  in  the  matter.  There  was  evidence  that  the  plaintiff  had  notice 
that  the  following  were  amongst  the  conditions  of  the  sale. 

**  1.  The  highest  bidder  to  be  the  buyer ;  and,  if  any  dispute  arise 
between  two  or  more  bidders  before  the  lot  is  returned  into  the 
stables,  the  lot  so  disputed  shall  be  put  up  again,  or  the  auctioneer 
may  declare  the  purchaser." 

"8.  The  purchaser,  being  declared,  must  immediately  give  in  his  name 
and  address,  with  (if  required)  a  deposit  of  five  shillings  in  the  pound 
on  account  of  his  purchase  and  pay  the  remainder  before  such  lot  or 
lots  are  delivered." 

"8.  Any  lot  ordered  for  this  sale,  and  sold  by  private  contract  by 
the  owner,  or  advertised  without  reserve  and  bought  by  the  owner,  to 
be  liable  to  the  usual  commission  of  5  per  cent." 

At  the  trial,  a  verdict  was  entereicl  for  the  plaintiff  for  61.  5s, 
damages ;  and  leave  was  given  to  amend  the  declaration,  if  the  Court 
should  think  fit.  Leave  was  also  given  to  the  defendant  to  move  to 
enter  a  nonsuit.  The  Court  of  Queen's  Bench  made  a  rule  absolute 
to  enter  a  nonsuit ;  and  this  is  an  appeal  from  their  judgment. 

Upon  the  pleadings  as  they  stand,  we  think  the  judgment  of  the 
Court  of  Queen*s  Bench  is  rignt  and  that  the  defendant  is  entitled  to 
the  verdict  upon  the  issue  on  the  third  plea :  but  there  is  power 
given  to  the  Court  to  amend ;  and  it  has  been  held  that  this  power 
extends  to  the  Court  of  Appeal ;  and  we  think  we  ought  to  exercise 
it  largely  in  order  to  carry  out  the  *object  of  The  Common  r^o-i  ^ 
Law  Procedure  Acts,  1852,  and  1854,  viz.,  to  determine  the  i- 
real  question  in  controversy  between  the  parties  in  the  existing  suit. 
Upon  the  facts  of  the  case,  it  seems  to  us  that  the  plaintiff  is  entitled 
to  recover.  In  a  sale  by  auction  there  are  three  parties,  viz.,  the 
owner  of  the  property  to  be  sold,  the  auctioneer,  and  the  portion  of 
the  public  who  attend  to  bid,  which  of  course  includes  the  highest 
bidder.    In  this,  as  in  most  cases  of  sales  by  auction,  the  owner's 
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name  was  not  disclosed :  he  was  a  concealed  principal.  The  name  of 
the  auctioneers,  of  whom  the  defendant  was  one,  alone  was  pablisbed ; 
and  the  sale  was  announced  by  them  to  be  "  without  reserve.^'  This, 
according  to  all  the  cases  both  at  law  and  equity,  means  that  neither 
the  vendor  nor  any  person  in  his  behalf  shall  bid  at  the  auction,  and 
that  the  property  shall  be  sold  to  the  highest  bidder,  whether  the  sum 
bid  be  equivalent  to  the  real  value  or  not;  Thomett  v.  Haines,  15  M. 
&  W.  867.t  We  cannot  distinguish  the  case  of  an  auctioneer  puttiog 
up  property  for  sale  upon  such  a  condition  fVom  the  case  of  the  loeer 
of  property  offering  a  reward,  or  that  of  a  railway  company  publish- 
ing a  time-table  stating  the  times  when,  and  the  places  to  which,  the 
trains  run.  It  has  been  decided  that  the  person  giving  the  informa- 
tion advertised  for,  or  a  passenger  taking  a  ticket,  may  sue  as  apon 
a  contract  with  him  ;  Denton  v.  Great  Northern  Railway  Company,  5 
E.  &  B.  860  (E.  C.  L.  B.  vol.  85.)  Upon  the  same  principle,  it  seems 
to  us  that  the  highest  bon&  fide  bidder  at  an  auction  may  sue  the 
auctioneer  as  upon  a  contract  that  the  sale  shall  be  without  reserve. 
*mTl   ^®  think  the  auctioneer  who  puts  *the  property  up  for  sale 

^  upon  such  a  condition  pledges  himself  that  the  sale  shall  be 
without  reserve ;  or,  in  other  words,  contracts  that  it  shall  be  so ;  and 
that  this  contract  is  made  with  the  highest  bona  fide  bidder ;  and, 
in  case  of  a  breach  of  it,  that  he  has  a  right  of  action  against  the 
auctioneer.  The  case  is  not  all  affected  by  the  17th  section  of  the 
Statute  of  Frauds,  which  relates  only  to  direct  sales,  and  not  to  con- 
tracts relating  to  or  connected  with  them.  Neither  does  it  seem  to  us 
material  whether  the  owner,  or  person  on  his  behalf,  bid  with  the 
knowledge  or  privity  of  the  auctioneer.  We  think  the  auctioneer  has 
contracted  that  the  sale  shall  be  without  reserve ;  and  that  the  con- 
tract  is  broken  uiK>n  a  bid  being  made  by  or  on  behalf  of  the  owner. 
whether  it  be  during  the  time  when  the  property  is  under  the  hammer, 
or  it  be  the  last  bid  upon  which  the  article  is  knocked  down ;  in  either 
case  the  sale  is  not "  without  reserve,"  and  the  contract  of  the  auctioneer 
is  broken.  We  entertain  no  doubt  that  the  owner  may,  at  any  time 
before  the  contract  is  legallv  complete,  interfere  and  revoke  the 
auctioneer's  authority:  but  he  does  so  at  his  peril:  and,  if  the 
auctioneer  has  contracted  any  liability  in  consequence  of  his  employ- 
ment and  the  subsequent  revocation  or  conduct  of  the  owner,  ne  is 
entitled  to  be  indemnified. 

We  do  not  think  the  conditions  of  sale  stated  in  the  case  (assuming 
the  plaintiff  to  be  taken  to  have  had  notice  of  them)  affect  it.  As  to 
the  first,  Mr.  Henderson  could  not  be  the  buyer:  he  was  the  owner; 
and,  if  it  were  material,  there  is  ample  evidence  that  the  defendant 
knew  him  to  be  so :  indeed  we  think  he  ought  not  to  have  taken  bis 
*S181  ^^^'  ^^^  ^  have  refused  it;  stating,  as  *his  reason,  that  the 

-'  sale  was  ''  without  reserve."  We  feel  inclined  to  differ  with  the 
view  of  the  Court  of  Queen's  Bench  in  this,  that  we  rather  think  the 
bid  of  Mr.  Henderson  was  not  a  revocation  of  the  defendant's 
authority  as  auctioneer.  The  third  condition  has  nothing  to  do  with 
the  case;  and  the  eighth  only  provides  that,  if,  upon  a  sale  without 
reserve,  the  owner  act  contrary  to  the  conditions,  he  must  pay  the 
usual  commission  to  the  auctioneer.    For  these  reasons,  if  the  plain- 
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tiff  think  fit  to  amend  bis  declaratioD,  he,  in  our  opinion,  is  entitled  to 
the  judgment  of  the  Court. 

WiLiiES,  J. — My  brother  Bramwell  and  myself  do  not  dissent  from 
the  judgment  which  has  been  pronounced.  But  we  prefer  to  rest  our 
decision,  as  to  the  amendment,  upon  the  ground  that  the  defendant 
undertook  to  have,  and  yet  there  was  evidence  that  he  had  not, 
authority  to  sell  without  reserve.    The  result  is  the  same. 

Judgment  of  Court  of  Queen's  Bench  to  be  affirmed  ; 
nnless  the  parties  elect  to  enter  a  stet  processus,  or  the 
plaintiff  amend  his  declaration ;  in  which  latter  case  a 
new  trial  to  be  had. 
Field  applied  for  costs  in  case  the  amendment  were  made. 
Pef  Curiam. — ^The  circumstances  are  such  that  we  think  the  plain* 
tiff  ought  to  be  at  liberty  to  amend  without  costs.    If  the  defendant 
desires  it,  we  will  make  them  generally  costs  in  the  cause. 


♦In  the  matter  of  COMROODEEN  TYABJEK    Nov.  25.     [♦SIO 

An  attomej  ini>j  be  admilted  oo  taking  the  oath  of  alleginooe,  and  the  oath  to  demean  him- 
Mif  truly  and  honestly,  under  neets.  18  and  19  of  ttat  6  A  7  Viet  o.  73. 

Bat  he  eaaaot  praetise  in  Saglaad  withoot  takbig  the  oath  tahatitnted  for  the  oatha  of  alle- 
giaaoe,  mipreBftaej,  and  abjuration  by  stat.  21  A  22  Viet.  o.  48,  a.  1. 

CoMROODEEN  Ttabjee,  a  native  of  India,  of  the  Mahommedan  faith, 
proposing  to  practise  as  an  attorney  at  Bombay,  passed  his  examina- 
tion as  attorney  in  England.  He  now  applied  to  be  admitted  an 
attorney  of  this  Court :  and  a  question  arose  as  to  what  oaths  he 
oaght  to  take  npon  admission.  He  offered  to  be  sworn  on  the  Koran : 
but  it  was  pointed  out  that  the  oath  in  stat.  21  k  22  Vict.  c.  48,  s.  1, 
contained  tbe  words :  '*  I  make  this  declaration  on  the  true  faith  of  a 
Christian." 

Lord  Cakpbell,  C.  J.(<i) — The  question  is,  What  oaths  a  Mahom- 
medan ought  to  take  upon  being  admitted  an  attorney  of  this  Court. 
He  cannot  conscientiously  take  the  oath  prescribed  by  the  late  statute, 
21  k  22  Vict.  c.  48.  Is  the  taking  of  that  oath  necessary  to  his  admis- 
sion ?  We  think  not.  Before  the  late  Act,  it  was  necessary  only  that 
an  attorney,  upon  admission,  should  take  the  oath  of  allegiance  and 
the  oath  to  demean  himself  truly  and  honestly  in  practice  :(i)  it  was 
not  necessary  to  take  the  oath  of  abjuration :  and  we  think  that  stat. 
21  &  22  Yiot.  c.  48,  was  not  intended  to  impose  upon  those  who  are 
not  previously  liable  to  take  the  oath  of  abinration  a  new  liability  to 
do  so.  This  gentleman  may  be  admitted  on  taking  the  oath  of 
^allegiance  and  the  oath  to  demean  himself  truly  and  honestly  r»Qon 
as  an  attorney.  '• 

The  applicant  then  took  the  oath  of  allegiance  and  the  oath  pre- 
scribed by  stat  6  &  7  Vict.  c.  78,  s.  19,  and  was  admitted. 

The  Masters  of  this  Court  afterwards  submitted  the  following  quen- 
tion  to  the  Judges. 

(a)  Present  alio  Wightman,  J.,  and  Brie,  J. 
(6)  6  A  7  Viet.  e.  78,  m.  18,  19. 


320  RE  COMROODEEN  TTABJEE.    M.  T.  1868. 

"  The  Masters  will  be  obliged  by  the  learned  Judges^  direction  as 
to  the  proper  form  of  oath  to  be  administered  to  attorneys  on  their 
admission. 

*'  By  the  6  &  7  Vict.  c.  73,  s.  18  (which  has  repealed  all  previoos 
statutes  relating  to  attorneys),  they  are,  previous  to  admission,  required 
to  take  the  oath  of  allegiance  and  the  attorney's  oath  (properly  to 
demean  themselves). 

''In  Re  Comroodeen  Tyabjee  the  Court,  last  Term,  allowed  a 
Mahommedan  to  be  admitted  on  taking  those  two  oaths  only. 

"  Previously  to  the  passing  of  the  21  k  22  Vict,  c.  48  (which  snbsti 
tutes  a  new  form  of  oath  for  those  of  allegiance,  supremacy,  and  abjar 
ation),  attorneys,  on  their  admission,  always  took  the  oaths  of  all^iance 
and  supremacy  (imposed  by  the  1  W.  &  M.  sess.  1,  a  8,  s.  12X  in 
addition  to  the  attorney's  oath :  but  they  do  not  appear  ever  to  have 
taken  the  oath  of  abjuration  (imposed  by  18  &  14  W.  S,(a)  c.  6,  a.  3). 

"Upon  the  passing  of  the  21  &  22  Vict.  c.  48,  the  new  oath  there- 
by provided  was  administered;  and,  as  it  contains  the  words  'on  the 
true  faith  of  a  Christian,'  it  raised  the  difficulty  in  the  case  of  the 
♦S2n  Mahommedan  *  which  would  not  have  previously  existed, 
^  neither  the  oath  of  allegiance  nor  of  supremacy  containing  such 
words. 

*'  It  seems  to  us  that,  notwithstanding  the  decision  in  Tyabjee's  case, 
the  new  oath  ought  to  be  administered,  as,  although  nothing  mc»e 
than  the  oath  of  allegiance  and  attorney's  oath  is  required  as  a  condi- 
tion precedent  to  admission,  attorneys  were,  at  the  time  of  the  passing 
of  the  21  &  22  Vict  c.  48,  required,  in  order  to  enable  them  to  prac- 
tise, to  take  the  oath  of  supremacy  (by  7  &  8  W.  3,  c.  24),  and  also 
the  oath  of  abjuration  (by  13  &  14  W.  3,  c.  6,  s.  3) ;  and  therefore  it 
would  seem  that  they  ought  now  to  take  the  new  oath,  which  is 
certainly  substituted  for  the  three  oaths  of  allegiance,  supremacy,  and 
abjuration,  when  these  were  all  required  to  be  taken. 

'*  We  cannot  discover  that  the  legislative  requirement  of  attorneys 
taking  the  oath  of  abjuration  has  ever  been  repealed;  nor  can  we  learn 
why  or  when  that  oath  first  ceased  to  be  administered  in  point  of  &ct 
It  is  certainly  remarkable  that  it  always  continued  to  be  administered 
to  barristers,  who  are  named  in  the  same  sentence  of  13  k  14  W.  3,  c 
6,  s.  3,  with  attorneys. 

'*  We  may  add  that  no  difficulty  will  arise  from  the  new  oath  in  the 
case  of  Jewish  attorneys,  as  there  is  an  express  clause  authorizing  the 
omission  of  the  words  'on  the  true  faith  oi  a  Christian'  in  their  &voQr 
in  21  k  22  Vict,  a  49." 

"Opinion. 

''  I  think  an  attorney  may^  be  admitted  upon  taking  the  oaths  of  alle- 
giance and  of  an  attorney :  but  he  may  not  practise  in  Great  Britain 
without  also  taking  the  oaths  of  supremacy  and  abjuration,  under 

*3221   *  *  "^  W-  H^)  **^^  1^  W-  *•    ^^  ^®^*  ^  ^°^  nothing  in  6  4  7 
-'   Vict,  repealing  these  statutes.    It  follows  that  the  new  oath, 

under  21  k  22  Vict  c  48,  should  be  administered  now. 

"  If  Tyabjee  was  to  practise  in  England  he  should  take  the  last- 
mentioned  oath.  "  W.  Erlk. 

"16  January,  1859." 

(a)  Q*.  IS  W.  Sr  (ft)  Qe.  7  a  8  W.  Z? 


1  ELLIS  &  SLLIS.    d  B.  822 


The  QUEEN  v.  The  Registers  of  Deeds  for  MIDDLESEX.    Nov.  25. 

TToder  lfa«  ChmxfA  Building  Aets,  land  in  Middlesex  wu  eonveyed  to  the  EcclesiBSticBl  Cora- 
nistioMis  (■■bitttvted  for  the  Church  Building  Commimionert  by  ttat  19  *  20  Viet.  e.  66,  a.  1) 
hy  deed-poll,  ftoeording  to  the  form  in  etat  3  G.  4,  o.  72,  a.  2,  exeoated  by  the  grantor.  The 
Ge«nii«iiotten  aieented  by  affixing  their  eeal,  aoeording  to  stat.  8  A  9  Viot.  o.  70,  s.  24. 

Held  that,  nnder  stat  7  Ann.  e.  20,  a.  5,  the  Register  of  Middleaex  waa  not  bound  'to  register 
a  memorial  of  the  eonveyanee  without  the  atteatation  of  a  witness  who  had  witnessed  the  exe- 
cution by  the  grantor ;  and  that  the  affixing  of  the  seal  of  the  Commiaaioners  waa  not  an  execu- 
tion by  them  of  the  deed,  and  an  attestation  of  the  affixing  of  auoh  aeal  did  not  aatiafy  the 
itatete. 

B.  E.  TURyER,  in  this  Term,  obtained  a  rule  calling  on  The  Regis 
ters  of  Deeds  for  the  county  of  Middlesex  to  show  cause  why  a  man 
damns  should  not  issue,  commanding  them  to  register  a  deed-poll, 
dated  18th  August,  1857,  being  a  conveyance  from  the  Rev,  Francis 
William  Tremlott  to  the  Ecclesiastical  Commissioners  for  England 
and  Wales,  under  the  Church  Building  Acts,  of  certain  land  at  Pinner 
in  the  county  of  Middlesex. 

From  the  affidavit  on  which  the  rule  was  obtained  it  appeared  that 
a  deed-poll,  corresponding  to  the  form  prescribed  in  sect.  2  of  stat.  3 
G.  4,  a  72,  had  been  executed  by  Mr.  Tremlott,  on  18th  August,  1857, 
conveying  the  land  to  the  Commissioners,  who  had  testified  their 
assent  by  affixing  their  seal,  as  directed  by  sect.  24  *of  stat.  8  r»ooo 
4  9  Vict.  c.  70.  The  seal  of  the  Commissioners  was  also  affixed  ^ 
to  a  memorial  of  the  deed-poll,  for  the  purpose  of  registering  the  same, 
under  stat.  7  Ann.  c.  20.  The  said  seal  was  affixed  to  each  of  these 
two  instruments  in  the  presence  of  two  witnesses,  each  of  whom 
attested  both.  On  the  deed  being  tendered  for  registration  at  the 
Middlesex  Registry  Office,  the  Deputy  Register  refused  to  register  it,  on 
the  CTound  that  it  was  not  attested  by  a  witness  to  the  execution  of 
the  deed-poll  by  the  grantor. 

In  answer,  the  Deputy  Register  deposed  that  he  had  acted  in  con- 
formity with  the  settled  practice  of  the  office  during  the  last  one 
hnndred  and  fifty  years,  and  that  he  had  made  the  refusal  under  the 
advice  of  counsel. 

Wilde  and  Otark  now  showed  cause. — Stat.  19  k  20  Vict.  c.  55,  s. 
1.  vests  in  the  Ecclesiastical  Commissioners  the  duties,  powers,  and 
authorities  of  The  Church  Building  Commissioners.  By  stat.  8  G. 
4,  c.  72,  B.  2,  conveyances  under  the  authority  of  the  Church  Building 
Acts  are  to  "be  made  according  to  the  form  following,  or  in  such 
other  form  as  the  case  may  require,  or  as  near  thereto  as  the  circum- 
stance of  the  case  will  admit ;"  then  follows  a  conveyance  in  the  form 
of  a  deed-poll ;  which  form  has  here  been  followed.  By  sect.  5  of 
the  Registration  Act,  7  Ann.  c.  20,  the  memorial  to  be  registered  "in 
case  of  deeds  and  conveyances  shall  be  under  the  hand  and  seal  of 
some  or  one  of  the  grantors,  or  some  or  one  of  the  grantees,  his  or 
their  heirs,  executors  or  administrators,  guardians  or  trustees,  attested 
by  two  witnesses,  one  whereof  to  be  one  of  the  witnesses  to  the 
execution  of  such  deed  or  conveyance;  *  which  witness  shall,  r^ooA 
upon  his  oath  before  one  of  the  said  registers,  or  masters,  or  ^ 
before  a  master  in  Chancery  ordinary  or  extraordinary,  prove  the 
signiiig  and  sealing  of  such  memorial;  and  the  execution  oi  the  deed 
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or  conveyance  mentioned  in  such  memorial "  Here  the  execution  by 
the  grantor  is  not  attested  at  all.  It  is  true  that  the  seal  of  tie 
Commissioners  is  attested.  That  seal  has  been  affixed  in  pursuance 
of  Stat.  8  &  9  Vict.  c.  70,  s.  24,  which  enacts:  "That  no  future  c<hi- 
veyanoe  to  be  made  to  the  said  Commissioners  in  pursuance  of  the 
hereinbefore  recited  Acts  or  any  of  them,  or  any  other  future  instru- 
ment thereby  directed  to  be  made  with  their  privity  or  assent,  shall 
be  valid  and  effectual  unless  and  until  the  assent  thereto  of  the  said 
Commissioners  shall  be  testified  by  any  seal  in  use  by  them  being 
affixed  thereto;  but  after  such  seal  shall  have  been  affixed  to  such 
instrument,  such  instrument  shall  take  effect  as  from  the  making 
thereof;  and  no  future  instrument  to  which  such  seal  is  as  aforesaid 
so  directed  to  be  affixed,  and  which  is  directed  to  be  registered  in  the 
registry  of  any  diocese,  shall  be  so  registered  unless  and  until  such 
seal  shall  have  been  so  affixed.^'  The  Commissioners,  therefore,  do 
not  affix  their  seal  as  grantees;  they  merely  testify  their  assent.  The 
only  party  to  a  deed-poll  is  the  grantor :  Shepp.  Touchst.  53.  The 
deed,  by  the  section  just  mentioned,  is,  afler  the  affixing  of  the  seal 
of  the  Commissioners,  to  take  effect  as  from  the  making  thereof;  if 
the  Commissioners  executed  as  grantees,  the  deed  would  not  take 
effect  save  from  the  time  of  their  execution.  The  object  of  requiring 
the  assent  of  the  Commissioners  is  that  they  may  exercise  a  discretion 
upon  considering  the  result  of  such  a  conveyance.  In  Sugdeu*s 
*Q9p;i  Practical  Treatise  on  *the  Law  of  Vendors  and  Purchasers, 
"^^^J  ch.  xxi.  a  5,  Art.  14  (p.  970,  11th  ed.),  it  is  said:  ''The 
intention  of  the  Legislature  clearly  was,  that  no  deed  should  be 
memorialized,  the  execution  of  which  by  the  granting  party  was  not 
proved  on  oath  by  one  of  the  witnesses  to  it ;  for  although  the  memo- 
rial may  be  executed  either  by  the  grantor  or  grantee,  yet  one  of  the 
witnesses  to  it  must  be  a  witness  to  the  execution  of  the  deed,  and 
this  must  be  understood  to  mean  not  merely  the  execution  by  an 
unnecessary  party,  as  the  grantee,  but  the  execution  by  the  party  from 
whom  the  estate  moves.''  Reference  is  then  made  to  Essex  r.  Baugh, 
1  Y.  &  C.  Ca.  Ch.  (Bruce  V.  C.)  620,  Jack  v.  Armstrong,  1  Huds.  4 
Bro.  727,  and  Hobhouse  v.  Hamilton,  1  Sch.  &  Lef  207. 

Sir  F,  Kelly  and  B.  S,  Turner^  contr^ — ^The  construction  for  which 
the  Ecclesiastical  Commissioners  contend  is,  at  any  rate,  the  more 
convenient  one :  the  Commissioners  are  always  at  hand ;  whereas  it 
may  be  very  difficult  to  find  the  witness  who  attested  the  execution  of  the 
deed  by  the  grantor.  But  there  has,  in  law,  been  an  .execution  of  the 
deed  by  the  Commissioners.  [Lord  Campbell,  C.  J. — Then  you  say 
that  the  deed  is,  not  a  deed-poll,  but  a  deed  inter  partes.]  The  nature 
of  the  deed  can  hardly  be  altered  by  the  mode  of  execution :  this  is  a 
deed  poll.  But  sect.  5  of  stat.  7  Ann.  c.  20  allows  the  memorial  to 
be  under  the  hand  and  seal  of  either  the  grantor  or  grantee.  Sect.  24 
of  Stat.  8  &  9  Vict.  c.  70,  though  it  does  not  convert  the  deed-poll  into 
*3261  ^  ^  ^^^^  partes,  yet  makes  the  seal  of  the  '^grantees  essen- 
-'  tial  to  the  effect  of  the  deed,  and  therefore  gives  to  the  affixing 
of  the  seal  the  quality  of  an  execution.  [Lord  Campbkll,  G.  J. — It 
seems  to  me  that  the  deed  is  not  execut^  hj  the  Commissiouers.] 
It  is  a  statutory  conveyance.  The  passage  which  has  been  cited  from 
Lord  St.  Leonard's  work  does  not  appear  in  his  Concise  and  Practical 
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Views,  Ac  (p.  579).  The  Deputy  Register  here  deposes  to  the  practice 
of  one  hundred  and  fifty  years :  but  Mr.  Bigge,  the  then  Deputy 
Register  for  Middlesex,  in  bis  Observations  on  the  Statutes  for  Begis- 
tering  Deeds,  p.  105,  giyes  a  precedent  of  a  memorial  of  a  lease,  in 
the  case  where  the  witnesses  to  the  execution  of  the  lessor  cannot 
oasily  be  procured;  and  suggests  that,  when  the  grantor  is  a  corpora- 
tion, which  affixes  a  seal  without  any  signature,  it  is  sufficient  to 
attest  the  .execution  by  the  lessee  only. 

Lord  Campbell,  C.  J. — ^It  might  be  conyenient  that  the  attestation 
of  a  witness  to  the  assent  of  the  Commissioners  should  be  a  sufficient 
authority  for  registering  the  deed :  and  the  question  may  deserve  to 
be  reviewed  by  the  Legislature :  but  I  think  that  the  Deputy  Begister 
was  fully  justified  in  refusing  to  register.  There  has  been  no  attesta- 
tion of  the  execution :  the  deed  is  a  deed-poll :  the  Commissioners  are 
DO  parties  to  it :  they  only  give  their  assent. 

WiOHTMAN,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Erle,  J. — I  also  am  clearly  of  opinion  that  the  assent  of  the  Com- 
missioners under  their  seal  is  not  an  execution  *of  the  deed,   r^oo^ 
Where  it  is  necessary  that  a  deed  of  apprenticeship  should  be   '- 
approved  of  under  the  hand  and  seal  of  magistrates,  they  are  not 
parties  executing  the  deed. 

(Hill,  J.,  was  absent.)  Bule  discharged. 


JONAS  and  Others  v.  TEPPEB  and  Another.    Nov.  25. 

A  Jadft^f  order  for  a  oftplu,  under  itat.  IAS  Viot  e.  110,  a.  S,  wu  drewn  up,  by  misUko, 
for  holding  to  bail  for  a  Ion  lam  than  that  sworn  to  in  the  afidavlt  of  debt;  Uie  eapia<  was 
endorMd  for  tbe  less  sun ;  and  a  bail*bond  was  ezeoated  in  a  penal  snm  for  the  amoant  of 
neb  Itu  snm. 

Held  that,  on  paynent  of  the  lesser  snm  and  eosts,  though  making  a  snm  less  than  the  penal 
mm  ia  the  bond,  the  bail  were  entitled  to  hare  the  bond  delirered  op,  and  to  be  discharged. 

T.  Jokes  (Northern  Circuit),  in  this  Term,  obtained  a  rule  calling 
on  the  plaintifib  to  show  cause  why,  upon  payment  of  the  sum  of  268/. 
is.  7cL^  and  all  proper  costs,  to  be  taxed  by  one  of  the  Masters,  the 
bail-bond  given  herein  should  not  be  delivered  up  to  be  cancelled, 
and  the  bail  be  discharged. 

The  case  had  been  before  Erie,  J.,  who  had  referred  it  to  the  full 
Court    The  facts  appeared  to  be  as  follows. 

A  summons  had  been  taken  out  by  the  plaintiffis  to  recover  the  sum 
of  458JL  8«.  7a.:  and  the  defendants,  on  affidavit  that  this  sum  was  due 
for  goods  sold  and  delivered,  obtained  an  order,  from  Martin,  B.,  that 
a  capias  should  issue,  against  one  of  the  defendants,  endorsed  to  hold 
him  to  bail  for  the  sum  of  2582.  Sa.  7d,  This  latter  sum,  it  was  sug- 
gested, was  inserted  by  the  mistake  of  the  derk  who  drew  up  the 
order,  he  having  accidentally  miscopied  the  order  of  the  learned 
Baron.  A  capias  issued,  endorsed  ''  bail  for  258/.  Ss.  7d.  f  and  the 
sheriff  issued  nis  warrant  to  arrest  Tepper,  reciting  the  capias  reono 
*80  endorsed;  and  Tepper  was  arrested  accordingly.  Two  '- 
persons  executed  a  bail-bond  in  the  penal  sum  of  516/.  7s.  2eL  Tbe 
application  was  made  on  behalf  of  the  bail ;  and  they  now  deposed 
that  they  would  not  have  become  bail  for  any  larger  sum  than  258iL 
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8«.  7(2.     One  of  the  plaintiffs  deposed  tliat  the  defendants  were  still 
indebted  to  them  in  458/.  3«.  7d. 

Lush  now  showed  cause. — The  bail  to  the  sheriff  are  liable  prima- 
rily in  the  full  amount  of  the  penalty  of  the  bond,  to  the  extent  of 
the  debt,  beyond  the  sum  sworn  to  and  costs :  Mitchell  v.  Gibbons,  1 
H.  Bl.  76.  [  WiGHTMAN,  J. — That  is  the  old  practice :  the  defendant  is 
now  held  to  bail  under  the  capias.]  The  only  change  is  that  the  plaintiff 
cannot  now  arrest  at  his  own  will.]  [Wiohtman,  J. — ^The  proceeding 
on  the  capias  is  a  sort  of  interlocutory  proceeding.  Lord  Campbell,  C. 
J. — The  liabilityo^  the  bail  is  limited  by  the  obligation  into  which  they 
have  entered.]  They  undertake  to  enter  special  bail  or  to  render  the 
defendant:  if  they  render  the  defendant,  the  plaintiff  has  secority  for 
the  whole  debt.  The  bail  have  to  prove  that  they  are  worth  double  the 
amount  of  the  sum  actually  c1aime(l.  Upon  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body,  the  bail  above  not  having  justified, 
the  Court  refused  to  discharge  the  sheriff  on  his  paying  the  sum  sworn 
to,  the  costs  in  the  action  and  the  costs  in  the  proceedings  against  the 
sheriff^  but  held  that  he  mustpay  the  whole  aebt  and  costs,  if  they 
exceeded  the  sum  sworn  to :  ELeppel  v.  King,  7  T.  R.  370,  where  Orton 
v*  Vincent,  1  Cowp.  71,  and  Concanen  v.  Lethbridge,  2  H.  Bl.  86,  are 

♦3291  ^®f®^^®^  *^*  S^»  ^^  Chitty's  Arch  hold's  *Practice,  Part  n.  ch,  8, 
-'  p.  754  (10th  ed.),  it  is  said :  "  Also,  it  is  to  be  observed,  that 
the  bail  are  liable  to  satisfy  the  whole  debt  due  to  the  plaintiff,  to  the 
full  extent  of  the  penalty  of  the  bond,  although  it  exceed  the  sum 
sworn  to,  and  costs."  The  bail  is  given  in  lieu  of  the  security  of  the 
defendant's  person,  which  is  security  for  the  whole  debt.  [  Wightm ax, 
J, — When  tne  defendant  in  this  case  was  arrested,  he  would  have  been 
set  at  liberty  on  his  paying  the  sum  endorsed  on  the  capias.]  If  he 
had  afterwards  sought  to  be  set  at  liberty  on  payment  of  that  sum,  it 
would  have  been  open  to  the  plaintiff  to  show  the  mistake ;  and  the 
Court  would  have  imposed  terms  accordingly.  The  bond  is  taken  in 
twice  the  sum  endorsed;  and  the  condition  is  to  put  in  special  bail  to 
the  action. 

T.  Jones,  contrft. — Before  stat.  1  &  2  Vict  c.  110,  the  bail  to  the 
action  were  always  relieved  on  payment  of  the  sum  sworn  to,  and  the 
costs ;  Clarke  v.  Bradshaw,  1  East  86 :  now  the  sum  endorsed  is  looked 
to,  not  the  sum  sworn  to.  [Wightman,  J. — By  Reg.  Gten.  Hil.  2  W. 
4,  I.  21,(a)  "bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affi- 
davit of  debt,  and  the  costs  of  suit ;  not  exceeding  in  the  whole  the 
amount  of  their  recognisance."  Mr.  Lush  observes  on  that  rule: 
^*  This  rule  must  be  taken,  it  is  conceived,  to  limit  their  liability  to 
the  sum  endorsed  on  the  capias  in  the  original  action  together  with 
the  costs;  and  the  meaning  is,  that  the  whole  sum  to  be  paid  by  both 
shall  not  exceed  the  amount  for  which  each  undertakes'X^)]. 
««mm  *^®'  Curiam  (Lord  Campbell,  C.  J.,  Wiohtman  and 
^^"J   Eblk,  Js.)  Rule  absolute. 

Erlk,  J.,  at  a  later  part  of  the  day,  stated  that  the  judgment  of  the 
Court  was  to  the  effect  that  "  the  sum  sworn  to  by  the  affidavit  of 
debt"  must  now  be  understood  as  meaning  the  sum  mentioned  in  the 
Judge's  order  and  endorsed  on  the  writ  as  so  ordered.  Wiohtman, 
J.,  aaded  that  the  old  practice  was  done  away  with. 

(a)  18SS.    Sm  3  B.  *  Ad.  377  (B.  C.  L.  R.  toL  S3). 
(6)  Lath'i  PrmeUee^  p.  571,  •d.  2. 
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A  local  improTement  Aei  (1  A  2  Viet  e.  xxxiiL)  prasoribed  qnalifieationa  for  CommifsioDen 
to  b«  elected  to  exeente  the  Aot ;  and,  among  others,  that  the  party  should,  at  the  time  of  the 
deetiott,  be  rated  in  the  poor-rate  for  the  township,  and  poiseis  property  to  the  aipoant  of 
I50a(.  in  th«  township. 

Held,  that  this  qnslifieatlon  was  not  enjoyed  by  a  party  who  possessed  such  property  but  was 
Bot  rated  in  any  rate  made,  allowed,  and  published  before  the  election ;  although,  before  the 
eleetioa,  and  alter  the  allowance  and  publication  of  the  last  rate,  he  had  become  tenant  of  land 
within  the  township,  had  been  entered  as  rateable  in  respect  thereof  in  a  list  added  to  the  rate 
allowed,  and  had  paid  a  proportional  part  of  such  rate  under  stat.  17  G.  t,  c  88,  s.  12. 

And,  such  party  having  been  declared  elected,  and  having  acted,  the  Coiirt  made  absolute  a 
rale  against  him  for  an  information  in  the  nature  of  quo  warranto. 

Wklsbt,  in  this  Term,  obtained  a  rule  calling  on  Thomas  Stanton 
Eddowes  to  show  cause  why  an  information  in  the  nature  of  a  Quo 
warranto  should  not  be  exhibited  against  him,  to  show  cause  bj  what 
authority  he  claimed  to  be  a  Commissioner  for  executing  stat.  8  &  4 
W.  4,  c.  Ixyiii.  (local  and  personal,  public) :  upon  the  ground  that  the 
said  T.  S.  Eddowes  was  not  rated  in  the  rate  in  force  at  the  time  of 
his  election. 

From  the  affidavits,  in  support  of  and  against  the  rule,  the  follow- 
ing appeared  to  be  the  facts  of  the  case. 

The  statute  mentioned  in  the  rule  is  "  For  paving,  lighting,  watch- 
ing, cleansing,  and  otherwise  improving  *the  township  or  chap-  r^ooi 
dry  of  Birkenhead  in  the  county  palatine  of  Chester,  and  for  ^ 
regulating  the  police  thereof,  and  for  establishing  a  market  within  the 
said  township.  Sect.  6  enacts  "that  no  person  (except  persons  con- 
stituted Commissioners  by  virtue  of  their  offices)  shall  be  capable  of 
acting  as  a  Commissioner  in  the  execution  of  this  Act,  unless  at  the 
time  of  his  acting  he  shall  be  in  the  actual  occupation  of  premises 
lying  and  being  within  the  township  of  Birkenhead  rated  in  the  rate 
made  for  the  relief  of  the  poor  to  the  yearly  value  of  30?.,  or  shall  be, 
in  his  own  right  or  in  the  right  of  his  late  or  present  wife,  possessed 
of  property  within  the  said  township  of  the  value  of  10001  above  re- 
prises." Stat.  1  &  2  Vict.  c.  xxxiii  (local  and  personal,  public),  "  To 
amend  an  Act  passed,"  &c.  (3  &  4  W.  4,  c.  Ixviii.),  by  sect.  1,  repeals 
80  much  of  the  recited  Act  as  relates  to  the  appointment,  number, 
mode  of  election,  and  qualification  of  Commissioners ;  and,  by  sect  7, 
enacts  that  no  person  ^with  the  exception  of  three  to  be  appointed  by 
the  town  council  of  Liverpool)  "shall  be  qualified  to  be  elected  or  to 
act  as  a  Commissioner  in  tne  execution  of  this  Act,  unless  at  the  time 
of  his  being  elected  and  of  his  acting  he  shall  be  an  actual  occupier 
of  premises  Iving  and  being  in  the  said  township"  [of  Birkenhead], 
"and  be  ratra  for  the  same  in  the  rate  made  for  the  relief  of  the  poor 
to  the  yearly  value  of  thirty-five  pounds,  or  unless  he  shall  be  rated 
in  each  rate,  and  be  possessed  in  his  own  right  or  in  right  of  his 
late  or  present  wife  of  property  in  the  said  township  of  the  value  of 
one  thousand  five  hundred  pounds,  above  reprises."  Sect.  8  enaote 
that  no  person  shall  be  capable  of  acting  as  Commissioner  (except  in 
the  administering  of  the  declaration  after  mentioned),  unless  he  shall, 
at  some  meeting  to  be  held  by  virtue  of  the  Act,  have  *made  a  pooo 
declaration  in  the  form  and  to  the  effect  set  forth  in  the  section :   ^ 
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and  an  entry  thereof  is  to  be  made  in  the  Commissioners'  Book  of 
Proceedings. 

The  last  poor-rate,  preceding  the  election  after  mentioned,  for  the 
township  of  Birkenhead,  namely  that  for  the  half  year  commencing 
on  20th  May,  1858,  was  allowed  by  two  justices  on  that  day.  It 
was  duly  published  on  Sunday*  23d  May.  In  this  rate  Mr.  Eddowes 
was  not  rated ;  nor  had  he  been  rated  in  any  earlier  rate.  On  28th  or 
29th  May  he  took  from  Joseph  Craven  a  piece  of  land  in  Birkenhead, 
as  yearly  tenant,  at  the  rate  of  8{.  per  annum.  He  was,  and  had  for 
some  years  been,  possessed  of  property  in  Birkenhead,  in  his  own 
riffht,  considerably  above  the  value  of  1500/.,  above  reprises.  On 
taking  the  land  from  Craven  he  signed  the  following  paper :  "  Birken- 
head, 29th  May,  1858.  To  the  Overseers  of  Birkenhead.  I  hereby 
claim  to  be  rated  to  the  rate  made  for  the  relief  of  the  poor  in  this 
township,  in  r^pect  of  a  yard  or  plot  of  land  situate  in  Oxton  Boad, 
Birkenhead;  J.  Craven,  owner;  rental  8i  Thos.  S. Eddowes."  And 
he  authorized  Craven  to  deliver  this  to  the  overseers  of  Birkenhead, 
and  pay  for  him  the  poor-rate  to  be  demanded  in  respect  of  the  occu- 
pation of  the  land.  On  29th  May,  Craven  delivered  this  to  the  as- 
sistant overseer  of  the  township,  and  stated  to  him  that  Eddowes 
wished  an  entry  accordingly  to  be  made  in  the  rate  book,  and  also 
wished  to  pay  the  rate.    The  assistant  overseer  then  made  the  follow- 
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«AQQi  i^g  entry  in  the  rate-book.  *Craven  then  paid  to  the  assistant 
-■  Overseer  3^.,  which  the  assistant  overseer  calculated  to  be  the 
proportion  of  the  rate  from  that  timelo  the  end  of  the  half  year  in 
respect  of  which  the  rate  was  made.  Tnis  entry  was  not  interpolated 
in  the  rate  allowed  and  published,  but  was  made  on  a  page  of  the  rate- 
book two  leaves  further  on  than  the  entry  of  the  allowance.  It  was 
the  first  entry  of  any  additional  name  after  the  allowance,  and  was 
preceded  by  the  heading :  ''  Parish  of  Birkenhead.-  Increase  to  the 
rate  made  in  the  month  of  May,  1858."  Fifty  other  names  had  been 
subse(}uently  added ;  and  the  list  was  signed  by  three  of  the  present 
overseers  soon  aifter  29th  September,  when  the  accounts  for  that  half 
year  were  made  up.  The  assistant  overseer  deposed :  **  I  hav«  always 
c6nsidered  and  dealt  with  the  parties  whode  names  appear  in  such  in- 
cl^ase  list  in  the  same  manner  as  if  they  had  been  originally  rated  and 
assessed  in  the  rate  signed  and  allowed  by  the  justices,  and  have  fre- 
quently summoned  them  and  recovered  the  anount  for  which  they 
were  charged  as  their  proportion."    Oi:  Slst  Ma^*or  1st  June,  Graven 
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delivered  ta  Eddawesa  widting  estitled  ''Bill  for  proportion;"  and 
Eddowes  paid  to  Craven  Zs. ;  for  which  Craven  gave  a  receipt.  The 
election  for  Commissioners  took  place  on  1st  Jane ;  when  there  were 
eight  candidates  for  seven  vacancies  to  be  filled  up  upon  the  retiring 
of  Commissioners  in  rotation.  A  poll  being  taken,  the  relator,  Henry 
Oongh,  was  eighth  on  the  poll,  and  Eddowes  was  among  the  other  seven. 
On  8th  June,  Eddowes  attended  the  first  meeting  of  the  Commis- 
sionera,  and  made  the  declaration^  The  relator,  just  before  the  elec-. 
tion«  had  given  notice  to  the  returning  officer  that  Eddowes  was  not. 
qualified,  and  had  protested  against  votes  for  him  being  received. 
The  *fir8t  seven  on  the  poll  (including  Eddowes)  were  declared  r^oo± 
dolj  elected.  At  the  first  meeting  of  the  Commissioners,  the  '- 
rekilor,  in  pursuance  of  a  notice  which  he  had  previously  given,  at* 
tended,  and  offered  ta  take  the  declaration ;  but  he  was  not  allowed 
to  do  so,  and  was  told  that  Eddowes  had  already  made  the  declaration ; 
Eddowes  had  since  acted. 

Mellish  BOW  showed  cause. — The  defendant  possesses  property  to 
more  than  the  amount  of  1500/. ;  but,  by  the  words  of  stat.  1  &  2  Vict. 
c.  xxxiii.  &  6  (the  language  of  which,  in  this  respect,  differs  from  that 
of  Stat  8  &  4  W.  4,  c.  Ixviii.  s.  6),  this  does  not  complete  the  qualifi- 
cation unless  he  be  also  rated  to  the  poor-rate  of  Birkenhead  at  the 
time  of  his  being  elected.  Now,  it  is  true  that,  at  that  time,  his  name 
was  not  in  any  rate  which  had  been  allowed  and  published.  The 
question  therefore  is,  whether  he  was  rated  at  the  time  of  the  election- 
by  virtue  of  what  occurred  between  the  publication  of  the  rate  and  the 
election.  In  that  interval  his  name  had  been  added  to  the  rate,  and 
he  had  paid  his  proportion  of  the  amount  of  the  rate.  This  was  done 
in  pursuance  of  stat.  17  G.  2,  c.  88,  s.  12,  which  enacts:  ''That  where 
any  person  or  persons  shall  come  into,  or  occupy  any  house,  land, 
tenement,  or  hereditament,  or  other  premises,  out  of  or  from  which 
any  other  person  assessed  shall  be  removed,  or  which,  at  the  time  of 
making  such  rate,  was  empty  or  unoccupied,  that  then  every  person 
80  removing  from,  and  every  person  so  coming  into  or  occupying  the 
same,  shall  be  liable  to  pay  to  such  rate  in  proportion  to  the  time  that  such 
person  occupied  the  same  respectively,  in  the  same  manner,  and  under 
the  like  penalty  of  distress,  as  if  such  ^person  so  removing  had  not  r^e  oor 
removed,  or  such  person  so  coming  m  or  occupying,  had  been  ^ 
originally  rated  and  assessed  in  such  rate.'*  And  the  case  of  the 
party  so  coming  in  seems  to  be  comprehended  in  the  provisions  of 
sect  13,which  requires,  generally,  that  copies  of  all  poor-rates  and  assess- 
ments be  entered  in  a  book,  signed  by  the  parish  officers,  and  kept  for 
the  inspection  of  parties  assessed  or  liable  to  be  assessed.  As  the  defend- 
ant was  liable  to  the  rate,  he  was  in  fact  rated,  though  his  name  was  only 
in  the  list  which  the  parish  officers  signed  after  the  publication.  Sect.  7 
of  stat  1  &  2  Yict.  c.  xxxiii.  does  not  require  that  the  party  should  be 
rated  at  any  particular  time,  provided  he  be  rated  at  the  time  of 
the  election.  If  the  defendant  was  not  so  rated,  who  was  7  Clearly 
not  the  person  from  whom  the  defendant  took  the  land,  and  who  could 
not,  at  the  time  of  the  election,  have  been  treated  as  qualified  in  respect 
of  a  rate  to  which  he  had  ceased  to  be  liable.  [Eblb,  J. — Is  not  the  rate 
due  as  soon  as  it  is  made  7  There  is  merely  a  proportional  exonera- 
tion if  the  party  rated  ceases  to  occupy.     The  local  Act  seems  to  in- 
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sist  upon  a  particular  test  of  permanency.]  Not  exclosivelj :  there 
is  another  element,  the  amount  of  property,  a  requisition  which  is 
here  satisfied. 

Welsby,  in  support  of  the  rule,  was  not  called  upon. 

WlOHTMAN,  J. — I  am  of  opinion  that  the  defendant  is  not  rated 
within  the  meaning  of  sect.  7  of  stat.  1  &  2  Yict.  c.  xxxiii.  Stat  17 
O.  2,  c.  38,  s.  12,  renders  the  party  coming  in  liable  to  pay  a  proper 
tion  of  the  rate,  but  does  not  make  him  a  party  rated. 

*Erlb,  J. — That  section  does  not  alter  the  position  of  the 
persons  rated.  Stat.  1  &  2  Vict.  c.  xxxiii.  provides  a  definite 
test  of  permanency :  it  requires  that  the  party's  name  shall  have  been 
known  to  the  parish  officers  at  the  time  of  making  the  rate,  and  that 
they  shall  have  inserted  it  in  that  rate. 

Lord  Campbell,  C.  J.,  who  had  been  absent  during  part  of  the  ar- 
gument, said  that,  as  far  as  he  could  form  an  opinion,  he  concurred  in 
the  judgment  pronounced. 

(Hill,  J.,  was  absent.)  Bule  abaolata. 
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COOPER  V.  SLADE.    Nov.  25. 

Plidntiff  TMorered  jadgmeni  in  Q.  B.  on  two  oonnts :  on  error  vpon  a  bill  of  ezcoptioBi,  tb» 
Ezohequer  Chunber  ordered  »  renire  de  noTo.  The  Honee  of  Lords  rerened  tlie  JadgoMBt  of 
the  Court  of  Exchequer  Chamber;  and  afirmed  the  judgment  of  Q.  B.  on  one  eonat;  on  tht 
other  county  by  consent,  the  House  of  Lords  ordered  a  nolle  prosequi  to  be  entered. 

Held  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  proceedings  in  the  Bxehoqicr 
Chamber. 

The  plaintiff  declared  in  this  Court  against  the  defendant  on  the 
Corrupt  Practices  Prevention  Act,  17  &  18  Vict.  c.  102.  The  deck- 
ration  contained  seventy-nine  counts.  The  defendant  pleaded  the 
General  issue  (stat.  21  J.  1,  c.  4,  s.  4).  The  case  was  tried  before 
ParkC;  B.,  at  the  Cambridge  Summer  Assizes,  1855.  The  counsel 
for  the  defendant  excepted  to  the  direction  of  the  learned  Baron  as  to 
the  7th  and  8th  counts :  the  first  of  which  was  for  a  penalty  for  promis- 
ing money  to  a  voter  to  induce  him  to  vote ;  the  second  for  giving 
him  money  on  account  of  his  having  voted.  On  these  counts 
^007-1  *^  verdict  was  found  for  the  plaintiff;  and  judgment  was  en- 
J   tered  up  accordingly  in  this  Court. 

The  case  on  the  bill  of  exceptions  was  argued  in  the  Exchequer 
Chamber,  in  the  Vacation  after  Hilary  Term,  1856 :  and,  in  Easter 
Vacation,  1856,  that  Court  reversed  the  judgment  of  the  Court  of 
Queen's  Bench,  and  ordered  a  venire  de  novo.(a) 

The  plaintiff  brought  error  in  the  House  of  Lords ;  and  on  17th 
April,  1858,  the  House  made  the  following  order : 

''That  the  judgment  given  in  the  Court  of  Exchequer  Chamber 
reversing  the  judgment  of  the  Court  of  Queen's  Bench  on  the  seventh 
and  eighth  counts  of  the  declaration,  and  awarding  a  venire  de  novo, 
be,  and  the  same  is  hereby  reversed :  And  it  is  further  ordered  and 
adjudged,  that  the  original  judgment  of  the  Court  of  Queen's  Bench 
on  the  seventh  count  of  the  declaration  for  the  said  plaintiff  there,  be, 
and  the  same  is  hereby  affirmed,  the  said  plaintiff  in  error  having  con- 

(a)  Cooper  «.  Slade,  6  B.  A  B.  447  (E.  a  L.  R.  toL  88). 
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(sented  that  a  nolle  prosequi  be  entered  on  the  said  eighth  count  of  the 
said  declaration ;  and  that  the  record  be  remitted/'(a) 

Lush  now  moved  for  a  rule  to  show  cause  why  the  Master  should 
not  tax  the  plaintiflTs  costs  in  the  Exchequer  Chamber. — Stat.  3  H.  7, 
c.  10,  gives  costs  to  the  plaintiff  when  the  defendant  sues  out  a  writ 
of  error  and  the  judgment  is  affirmed,  "by  discretion  of  the  justice 
afore  whom  the  said  writ  of  error  is  sued."     Then  *2  stat.  13   r^ooo 
C.  2,  c.  2,  s.  10,  where  a  judgment  is  affirmed  on  error,  gives  ^ 
the  defendant  in  error  '^  his  or  their  double  costs,  to  be  assessed  by 
the  Court  where  such  writ  of  error  shall  be  depending,  for  the  delay- 
ing of  execution."    By  stat  5  &  6  Vict.  c.  97,  s.  2,  the  last  enactment, 
so  far  as  it  gives  double  costs,  is  repealed,  and  the  party  entitled  to 
the  costs  is  to  "  receive  such  full  and  reasonable  indemnity  as  to  all 
costs,  charges,  and  expenses  incurred  in  and  about  any  action,  suit,  or 
other  legal  proceeding,  as  shall  be  taxed  by  the  proper  officer  in  that 
behalf,  subject  to  be  reviewed  in  like  manner  and  by  the  same  autho- 
rity as  any  other  taxation  of  costs  by  such  officer."    These  enactments 
apply  to  the  costs  in  the  Court  of  error  itself,  and  to  the  case  where 
the  judgment  is  affirmed.    If  the  judgment  be  reversed,  then  the 
Court  oi  error  gives  that  judgment  only  which  the  Court  below  ousht 
to  have  given,  which  includes  the  costs  in  the  Court  below:  Wyvil  v. 
SUpleton,  1  Str.  615,  617;  Mackersy  v.  Ramsays,  9  CI.  &  F.  818. 
Here  the  Court  of  Exchequer  Chamber  ought  to  have  affirmed  the 
judgment  of  the  Court  of  Queen's  Bench,  with  costs.    That  is  the 
effect  of  the  judgment  of  the  House  of  Lords,  which  is  not  affected,  in 
this  respect,  by  the  fact  that  there  was  there  entered,  on  one  count,  a 
nolle  prosequi   by  consent.    In  substance,  the  Court  reversed  the 
judgment  of  the  Court  of  Exchequer  Chamber  absolutely,  though,  as 
the  penalty  might  equally  have  been  recovered  on  either  count,  and 
one  penalty  only  was  sought,  the  judgment  of  the  House  of  Lords  in 
form  proceeded  on  one  count  only.     The  case  therefore  resembles 
that  of  Adams  v.  Meredew,  3  Y.  &  J.  419,  t  *  where  the  Court  of  r^Qog 
error  reversed  a  judgment  arresting  the  judgment,  and  the  '- 
plaintiff  in  error  had  the  costs  of  the  judgment  below,  taxed  by  the 
officer  of  the  Court  below.    The  costs  in  the  Exchequer  Chamber 
must  now  be  taxed  by  the  officer  of  the  Court  in  which  the  first  judg- 
ment is  given ;  by  Reg.  Gen.  H.  T.  16  Vict.  s.  69,  1  E.  &  B.  xiv.  (E. 
C.  L.  B.  vol.  72),  *'  the  costs  of  proceedings  in  error  shall  be  taxed 
and  allowed  as  costs  in  the  cause." 

Couck  showed  cause  in  the  first  instance. — The  judgment  of  the 
House  of  Lords  is  not  simply  a  reversal  of  the  judgment  of  the  Court 
of  Exchequer  Chamber.  But  for  the  consent  of  the  plaintiff  to  enter 
a  nolle  prosequi  the  defendant  might  have  had  a  venire  de  novo  on 
the  eighth  count.  [Lord  Campbell.  C.  J. — This  is  apparently  a  judg- 
ment given  in  pursuance  of  an  arrangement.] 

Per  CuBiAM  (Lord  Campbell,  C.  J.,  Wightmak  and  Erlb,  Js.) 

Bule  refused. 

(a)  Cooper  «.  S\w\%  0  H.  L.  Ca.  745,  797. 
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♦840]  *BAILEY  and  PEGG  v.  BRYANT.    Nov.  25. 

By  0eot  118  of  the  London  (City)  Small  Debts  Extension  Act  (15  *  16  Viet^  e.  IzxriL,  lonl 
and  personal,  pnblio),  it  is  enacted  that  all  actions  which,  before  the  Act,  might  have  bete 
brought  in  the  Superior  Courts,  where  the  plaintilT  dwells  more  than  twenty  miles  from  tbs 
defendant,  may  be  brought  in  the  Superior  Court  at  the  election  of  the  party  suing  (with  seat 
exceptions).  By  sect  119,  in  other  eases,  for  whieh  a  plaint  might  have  been  eiitered  nadcr 
the  Act,  plaintiff  is  to  hare  no  costs  if  the  rerdict  be  not  for  more  than  50i.,  if  the  aetaos  bt 
founded  on  contract,  unless  the  Judge  certify  that  the  action  was  (it  to  be  bnmght  in  fekt 
Superior  Court. 

An  action  having  been  brought  in  the  Queen's  Bench,  by  two  joint  plaintiffs,  apon  a  eaue 
arising  within  the  local  Jurisdiction  of  the  inferior  conrt,  on  contract,  and  a  verdict  of  lees  thu 
bOt.  having  been  found,  defendant  applied  to  deprive  plaintiffis  of  costs,  on  affidavit  that 
defendant  carried  on  business  in  the  city  of  London  at  the  times  of  the  cause  of  action  arising, 
and  of  the  commencement  of  the  action ;  that  the  plaintiffs  carried  on  business  at  Southwsrk, 
within  twenty  miles  of  the  residence  and  place  of  business  of  defendant,  and  did  not,  as  depo- 
nent believed,  at  the  time  of  action  brought,  dwell  more  than  twenty  miles  ttom  datodsnt 
No  place  of  business  or  residence  was  more  particularly  described. 

Held  that  this  affidavit  was  sufficiently  precise  to  call  for  an  answer. 

In  answer,  it  was  deposed  that  one  of  the  plaintiffs  had  three  residences,  two  more  tiiaa 
twenty  miles  distant  flrom  defendant's  place  of  business,  and  that  deponent  did  not  know  ef 
defendant's  residence  unless  it  was  such  place  of  business ;  that  the  same  plaintiff  had  also  a 
dwelling-house  in  Westminster  within  such  twenty  miles,  which  he  oeonpied  for  three  or  four 
months  only  in  the  year,  for  the  purpose  of  attending  in  Parliament,  of  which  he  was  ■ 
member ;  and  that  he  was  resident  in  one  of  the  two  residences  first  mentioned  at  the  tiau 
when  the  action  was  brought. 

Held,  that  this  did  not  answer  defendant's  affidavit  within  the  meaning  of  seet  11& 

W.  J.  Wilkinson,  in  this  Term,  obtained  a  rule  calling  on  tie 
plaintiffs  to  show  cause  why  they  should  not  bring  the  roll  herein  into 
this  Court,  in  order  to  enter  a  suggestion  thereon  to  deprive  the  plain- 
tiffs of  costs,  under  The  London  (City)  Small  Debts  Extension  Act, 
1852  (16  &  16  Viet.  c.  Ixxvii.,  local  and  personal,  public).(a) 

The  affidavit  on  which  the  rule  was  obtained  stated  that  the  action 
was  for  goods  sold  and  delivered,  and  was  tried  before  Crompton,  J., 
*H4^\}  ^^  ^^^  London  Sittings  in  this  *Term ;  when  plaintifis  obtained 
J  a  verdict  for  81J.  lOs,  2d,  That  the  Judge  refused  to  certify 
that  the  cause  was  a  proper  cause  to  be  tried  in  a  Superior  Court. 
That  defendant  "  carried  on  business  within  the  City  of  London,"  at 
the  times  of  the  purchase  and  delivery  of  the  goods  and  of  the  com- 
mencement of  the  action.  **  That  the  plaintiffs  carried  on  business  at 
Southwark,  in  the  county  of  Surrey,  and  within  twenty  miles  of  the 
residence  and  place  of  business  of  the  defendant ;  and  the  plaintiff  did 
not,"  as  deponent  believed,  '*  at  the  time  of  this  action  brought,  dwell 
more  than  twenty  miles  from  the  defendant."  That  neither  of  the 
plaintiffs,  nor  the  defendant,  were  or  was  an  officer  of  the  Court 
holden  under  stat.  15  &  16  Vict.  c.  Ixxvii.  That  the  action  was  coia- 
menced  for  a  cause  for  which  a  plaint  might  have  been  entered  in  the 
City  of  London  Small  Debts  Court,  pursuant  to  the  statute. 

in  answer,  the  plaintiff  Pegg  deposed  that  the  two  plaintiff  carried 
on  business  in  partnership  at  Southwark.  That  plaintiff  Bailey  inter- 
fered very  little  in  that  business,  and  carried  on  another  business,  at 
Nantyglo  in  Monmouthshire,  and  at  Aberaman  near  Aberdare  in  Gla- 
morganshire ;  that  Bailey  was  a  member  of  Parliament,  and  had  three 

(o)  *'  For  the  more  easy  recovery  of  small  debti  and  demands  within  the  city  of  London  and 
the  liberties  thereof."    Printed  at  length  in  the  Statutes  at  Large. 
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residences,  one  at  Nant/glo,  one  at  Abennan,  and  one  in  New  Street, 
Spring  Gardens,  in  the  City  of  Westminster ;  which  last  he  occupied 
only  for  three  or  four  months  in  the  year,  for  the  purpose  of  attend- 
ance in  Parliament ;  and  that  he  generally  resided  in  tne  first.  That 
the  residences  in  Nantyglo  and  Aberinan  were  each  distant  more  than 
twenty  miles  from  the  residence  and  place  of  business  of  defendant 
(if  defendant  resided  at  his  place  of  business,  and  that  otherwise 
deponent  did  not  know  where  defendant  resided),  and  more  than 
•twenty  miles  from  any  place  within  twenty  miles  of  the  place  r^o^o 
where  the  plaintiff  carried  on  their  partnership  business,  and  ^ 
more  than  one  hundred  and  forty  miles  from  any  part  of  the 
metropolis.  That,  shortly  before  and  at  the  time  the  action  was  brought, 
Bailey  was  actually  residing  in  Nantyglo. 

Keatte  now  showed  cause. — The  question  turns  on  ss.  118,  119,  of 
Stat  15  k  16  Vict.  c.  Ixxvii.  Sect.  118  enacts  ^'That  all  actions  and 
proceedings  which  before  the  commencement  of  this  Act  might  have 
been  brought  in  any  of  Her  Majesty^s  Superior  Courts  of  record, 
where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defend- 
ant, or  where  any  officer  of  the  Court  holaen  under  the  provisions 
of  this  Act  shall  be  a  party,  except  in  respect  of  any  claim  to  any  goods 
and  chattels  taken  in  execution  of  the  process  of  the  Court,  or 
the  proceeds  or  value  thereof,  may  be  brought  and  determined 
in  any  such  Superior  Court,  at  the  election  of  the  party  suing  or  pro- 
ceeding, as  if  this  Act  had  not  been  passed."  Sect.  119  enacts  ^'  that  if 
any  action  shall  be  commenced  after  the  commencement  of  this 
Act  in  any  of  Her  Majesty's  Superior  Courts  of  record,  for  any 
cause  other  than  those  lastly  hereinbefore  specified,  for  which 
a  plaint  might  have  been  entered  in  the  Court  holden  under 
the  provisions  of  this  Act,(a)  and  a  verdict  shall  be  found 
*for  the  plaintiff  for  a  sum  not  more  than  602.  if  the  said  action  r«o  ^  q 
is  founded  on  contract,  or  less  than  5/.  if  it  be  founded  on  tort,  ^ 
the  said  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and 
no  costs ;  and  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the 
defendant  shall  be  entitled  to  his  costs  as  between  attorney  and  client, 
unless  in  either  case  the  Judge  who  shall  try  the  cause  shall  certify 
on  the  back  of  the  record  that  the  action  was  fit  to  be  brought  in  such 
superior  Court."  Then,  in  the  first  place,  it  is  not  shown,  upon  the 
affidavit  of  the  defendant,  that  the  action  might  not  have  been  Drought 
in  the  Superior  Courts.    The  residence  of  the  defendant  is  not  shown ; 

(«)  Stei.  10  A  1 1  Viot.  0.  IxxL,  looftl  And  peraooal,  ptibUc :  "  For  the  more  easy  recovery  of 
fm«ll  debt!  and  demands  within  the  city  of  London  and  the  liberttei  thereof/'  by  sect  1,  refers 
to  the  Acts  for  establishing  and  regulating  the  Court  of  Reqnests  in  the  city  of  London ;  and 
recitM  that  the  Sheriffs'  Court  of  that  city  is  a  court  of  ancient  Jurisdiction,  having  cognisance 
of  all  pleas  of  personal  actions  to  any  amount;  and  enacts :  **  That  all  pleas  of  personal  actions^ 
«b«fe  die  debt  or  damage  claimed  is  not  more  than  20/.,  whether  on  balance  of  account  or 
otiMnrise,  which  shall  hereafter  be  commenced  or  tried  in  the  Sheriffs'  Court,  shall  be  holden 
in  the  said  Court  without  writ,  and  shall  be  heard  and  determined  in  a  summary  way,  and 
soeordiag  to  tha  prorisions  of  this  Act"  SUt  U  *  13  Vict  e.  cliC,  local  and  personal,  public, 
u  '^  To  amend  the  Act  for  the  more  easy  recovery  of  small  debts  and  demands  within  the  city 
of  London  and  the  liberties  thereof."  Stat  16  A  16  Vict  e.  Ixxril  repeals  the  Acts  above 
ncationed,  and,  by  sect  2,  enacts :  "  That  all  pleas  of  personal  actions,  where  the  debt  or 
dasufs  claimed  is  not  more  than  60/.,  whether  on  balance  of  account  or  otherwise,  which  shall 
•ter  the  commencement  of  this  Act  be  commenced  or  tried  in  the  Sheriffs'  Court,  shall  be 
bold^n  io  the  said  Court  without  writ,  and  shall  be  heard  .and  determined  in  a  summary  way, 
aad  aeeording  to  the  provisions  of  this  Aoty"  with  exceptions  not  here  materiaL 
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but  only  his  place  of  business.  Again,  no  circumstances  are  stated 
to  show  that  the  plaintiff  reside  within  twenty  miles  of  the  defendant: 
nothing  appears  but  the  inference  which  the  defendant  has  drawn  from 
facts  not  stated.  The  place  of  defendant's  business  is  said  to  be  in  the 
City  of  London :  but  that  would  not  be  a  sufficient  allegation  even  as  to 
his  residence :  Peterson  v,  Davis,  6  Com.  B.  285.(a)  And  the  general 
♦Q44":  allegation,  that  plaintifEs  dwelt  within  twenty  miles  of  *defend- 
-  ant's  residence,  and  not  more  than  twenty  miles  from  defendant, 
IS,  on  the  authority  of  the  same  case,  quite  insufficient,  as  not  disclosing 
ground  for  the  application  in  such  a  shape  as  to  afford  the  other  side 
an  opportunity  of  meeting  it.  Further,  supposing  the  affidavit  of  the 
defendant  sufficient,  it  is  answered  by  that  of  the  plaintiff.  It  appears 
that  one  of  the  plaintiffs  has  three  residences,  and  that  the  only  one 
which  is  within  twenty  miles  of  the  defendant's  place  of  business 
(which  is  all  that  the  plaintiff  can  speak  to,  the  defendant's  residence 
not  being  shown),  is  occupied  by  that  plaintiff  for  a  small  portion  only 
of  the  year.  The  Superior  Courts  have  concurrent  jurisdiction  with 
the  county  court,  under  stat.  9  &  10  Vict.  c.  95,  s.  128,  where  one  of 
several  plaintiffs  dwells  more  than  twenty  miles  from  the  defendant: 
Hickie  v.  Salamo,  8  Exch.  59.t  Now  sect.  118  of  stat.  15  k  16  Vict  c 
Ixxvii.,  gives  the  concurrent  jurisdiction  where  the  plaintiff  dwells 
more  than  twenty  miles  from  the  defendant :  that  is  unquestionably 
the  case  here,  as  to  the  plaintiff  Bailey.  The  section  does  not  limit 
the  privilege  to  the  case  where  the  plaintiff  has  no  dwelling  within 
the  twenty  miles.  In  Macdougall  v.  Jraterson,  11  Com.  B.  755  (E.  C. 
L.  B.  vol.  78),  it  was  manifestly  the  inclination  of  the  opinion  of  the 
Court  that,  under  the  analogous  clause  in  sect.  128  of  stat.  9  &  10 
Vict.  c.  95,  the  jurisdiction  of  the  Superior  Courts  was  not  ousted 
where  the  plaintiff  had  two  dwellings,  one  within  and  the  other  with- 
out the  twenty  miles :  but  the  Court  there  sustained  the  jurisdiction 
on  the  ground  that  what  was  relied  upon  as  a  dwelling  within  the 
twenty  miles  was  only  a  lodging  for  a  temporary  purpose,  the  perma- 
*S451  ^^^^  residence  being  ♦elsewhere.  The  facts  in  this  case  are 
^  similar :  the  London  residence  is  used  only  for  the  temporary 
purpose  of  attending  Parliament. 

W.  J.  Wilkinson,  contr&,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  think  that  the  affidavit  of  the  defendant, 
though  vague  and  unsatisfactory,  is  enough  to  call  for  an  answer. 
Then  it  is  clear  that  the  plaintiff  Bailey  has  a  permanent  residence  at 
Westminster :  his  house  there  is  not  a  mere  lodging ;  it  belongs  to 
him  all  the  year  round,  though  he  does  not  use  it  so  much  as  his  other 
residences. 
•  WiGHTMAN  and  Erlb,  Js.,  concurred. 

(Hill,  J.,  was  absent.)  Bule  absolute.(i) 

(a)  See  p.  246. 

(6)  Id  Batl«r  v.  Abkwbite,  6  Com.  B.  N.  8.  740  (B.  C.  L.  R.  toL  95),  the  mum  qoMlioB 
eame  before  tbe  Conrt  of  Coinmoo  P]e«e  upon  tbe  corresponding  enMtmeni  in  moL  128  of  tbe 
County  Coari  Aet,  9  A  10  Viot.  o.  95.  The  plaintiff  there  bad  two  permanent  plaoee  of  mt- 
dence,  one  within  and  the  other  without  the  twenty  miles.  Upon  the  ease  in  Um  test  being 
eitedy  the  Conrt  considered  the  two  oases  not  to  be  distingnishablo,  bat  deeltned  to  adhere  to 
the  decision  in  tbe  text,  and  mled  that  in  sneh  a  ease  the  Superior  Courts  had  eoneaneat 
Jurisdiotion.  In  Butler  «.  Ablewbite,  as  in  the  ease  in  the  text,  the  plaintiff  at  the  time  of  the 
oommencement  of  the  notion  resided  in  the  residenee  which  was  without  the  twenty  miles. 

BND  OF  MICHAELMAS  T£RM. 
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3fiif[iatlniQ0    Natation, 


XXII.  VICTOBIA.    1868. 


The  Court  of  Queen's  Bench  did  not  sit  in  banc  in  this  Vacation. 


IN  THE  EXCHEQUER  CHAMBER. 

HENRY  BRINSLEY  SHERIDAN  v.  The  PBINCE  life  Assur- 

ance  Company.    Nov.  29. 

In  this  case  the  Court  of  Exchequer  Chamber  reversed  the  judg- 
ment of  the  Court  of  Queen's  Bench.  The  cases  in  both  Courts  are 
reported  in  E.,  B.  &  E.  156,  160. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was  afterwards 
reversed  in  the  House  of  Lords,  13th  August,  1860. 
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♦BENJAMIN  BADGER  and  JOHN  SHORTRIDGE  v.  The 
SOUTH  YORKSHIRE  Railway  and  RIVER  DUN 
Company.     [Feb.  2,  1857.] 

A  Bftfigation  Aei  (12  G.  1»  e.  S8)  empowered  the  uadertaken  of  the  narigation,  their  eae- 
eenon  aad  Msigns,  to  make  part  of  the  rirer  Dan  narigable :  and  provided,  bj  sect  1,  "  that 
for  the  parpoMi  aforesaid  they  shall  hare  Aill  power  and  aathority,  by  themselves,  their  servants, 
Sfsots,  workmen,  and  assigns,  to  clear,  scour,  open,"  Ac,  <'  straighten,"  Ac. « the  said  river  Dan," 
sad  to  dig  or  oat  the  banks,"  "and  to  make  any  new  cuts  or  trenches,  or  passages  for  water  in, 
ipoB,  Of  throagh  the  lands  adljoining"  "  as  shall  be  necessary  and  proper  for  the  navigation"  **  and 
■By  ways  necessary  for  the  more  convenient,  easy,  and  better  carrying  on  and  effecting  the  said 
udsttaklng,  or  making  of  the  said  river  navigable ;"  and  to  remove  all  trees,  beds  of  gravel,  or  any 
other  isipediment  to  the  navigation :  **  and  to  baild,"  Ac, «  on  the  said  river  and  lands  acUoining,'- 
bridges,  locks,  wharves,  warehoases,  landing  plaoes,  Ac ;  **  and  to  have,  make,  and  nse  necessary 
«*ys,  passages,  and  other  conveniences  for  the  carrying  and  conveying  of  any"  goods  npon,  to, 
•ad  from  the  said  river,  wharves,  Ac ;  and  of  any  materials  for  completing  and  repairing  the 
Mid  works  and  navigation;"  and  to  lay  and  work  the  materials  on  the  ground  near  the  places 
where  ^  said  works"  **  shall  be  made^  erected,  or  done ;  and  also  to  lay  all  earth,  gravel,"  Ac, 
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Ukm  ont  of  tb«  river  or  eafcf  upon  tlie  banks  of  tb«  river,  or  lands  n4j*c*>>^)  "  A^d  to  fmll  don 
alter,  or  demolish  any  mill,  wear,  or  other  obeUuetions,  in,  upon,  or  eontignona  to  the  said  rirer, 
eats,"  Me.,  "  whieh  may  obstmet  or  hinder  the  navigation  or  passage  thereon  ;  and  to  appoiat 
and  set  ont  towing-paths,  banks,  and  ways  for  towing,  haling,  or  drawing  of  boats  and  other 
vessels  passing  in,  through,  and  upon  the  said  river,  or  the  cuts,"  Ae. ;  and  "  to  do  all  etker 
matters  and  things  necessary  or  oonvenient  for  making,  maintaining,  oontinning,  aod  perfectiag 
the  navigable  passages  of  the  said  river,"  "or  for  the  improvement  and  prosecntion  thereof ;" 
"  first  giving  satisfaction  to  the  respective  owners  and  proprietors  of  sach  mills,  wears,  tanda, 
tenements  or  hereditaments  as  shall  be  palled  down,  demolished,  altered,"  "  or  otherwise  made 
nse  of  for  every  or  any  the  purposes  aforesaid,  or  that  in  anywise  shall  be  prejudiced  or 
damaged"  thereby ;  "  and  also  giving  satisfaction  for  all  damages  that  shall  be  done  to  tte 
ground  near  the  said  place  or  places  where  the  said  works  or  any  of  them"  "  shall  be  made" 
Ac  "  by  reason  of  carrying,  laying,  or  working  any  materials/'  4c,  thereon.  Sect.  3  appoiaisd 
Commissioners  "  to  mediate  all  differences  between  the  said  undertakers,  their  successors  and 
assigns,  and  the  respective  owners  and  occupiers  of  such  lands,"  Ac,  **  or  other  hereditaments 
which  shall  be  intended  to  be  pulled  down,"  Ac,  "  or  made  use  of  as  aforesaid  for  the  eanyiag 
on  or  effecting  the  said  undertaking,  or  which  shall  or  may  in  anywise  be  prejudiced  or  damaged 
thereby,"  and  ''to  adjust,  settle,  and  determine"  "what  satisfaction  every  such  person  or  persons" 
*'  shall  have  for  such  proportion  of  his,  her,  or  their  lands,"  Ac,  **  or  other  hereditaments  as  shall 
be  cut,"  Ac,  or  damaged,  "  and  to  adjust  and  settle  what  share  and  proportion  of  such  pardiase- 
money  or  satisfaction  every  tenant  or  other  person  having  a  particular  estate,  term,  or  interest 
in  any  of  the  premises  shall  have  or  receive  for  his,  her,  or  their  respective  interests  or  damages :" 
in  case  of  difference,  the  amount  to  be  asertained  by  a  jury :  and  after  payment  thereof  the  under- 
takers may  remove,  pull  down,  cut,"  Ac,  "  such  lands,"  Ac,  and  '*  have,  nse,  and  eigoy  the  same 
to  and  for  their  own  proper  use  and  benefit"  Sect.  3  provided  that  the  undertakers  and  their 
assigns  **  shall  not  take^  cut,  or  meddle  with  any  lands,  hereditaments^  or  profits  of  any  person 
or  persons  whatsoever,  for  m^ing  the  said  river  navigable,  or  making  of  any  such  cut,  bridge, 
or  haling-ways  aforesaid,  until  such  payment  or  tender  as  aforesaid.  Sect.  22  enacted  that  the 
undertakers  should,  where  wanting,  at  their  own  costs  and  charges,  make  and  maintun  conve- 
nient gates,  bridges,  and  fences  **  in  the  towing-paths  and  ways  to  be  set  out  as  aforesaid,"  **  for 
the  uses  of  the  occupiers  of  the  lands,  tenements  and  hereditaments  thereunto  a^oining,  to  make 
them  convenient  passages  to  come  to  tfkid  from  their  lands,  for  the  nse  and  ooenpation  of  the 
same" 

On  ^ectment  to  recover  from  defendants,  the  assi|(ns  of  the  original  undertakers,  possession 
of  land  used  by  defendants  as  a  towing-path,  for  the  purposes  of  the  navigation,  defendants 
relied  on  their  title  under  the  Act  It  was  proved  thai  the  undertakers,  and  afterwards  the 
defendants,  had  for  many  years  paid  an  annual  sum  to  the  proprietors  of  the  land  through 
which  the  towing-path  ran,  and  that  such  sum  was  demanded  and  paid  as  "  rent"  for  the  said 
towing-path.  The  jury  found,  as  a  fact,  that  the  undertakers  acquired  such  rights  to  the 
towing-path  as  they  could  acquire  by  proceedings  taken  under  the  Act,  in  consideration  of  such 
payment  as  aforesaid.    Verdict  for  plaintiffs. 

On  a  rule  to  enter  verdict  for  defendants : 

Held,  by  the  Court  of  Q.  B.,  that  the  language  of  the  Act  showed  that  it  contemplated  the 
purchase,  out  and  out  by  the  undertakers,  of  the  soil  of  the  land,  where  the  ownership  was 
neccessary  for  the  purposes  of  the  Act :  that  its  language  was  wide  enough  to  give  such  a 
power :  that  the  ownership  was  necessary  for  some  of  these  purposes,  including  the  making  and 
maintaining  of  the  towing-path :  and  that  therefore  it  was  to  be  inferred  that  defendants  had 
acquired  the  soil  of  the  land  in  question. 

Held,  by  the  Exchequer  Chamber,  reversing  the  decision  of  the  Court  of  Q.  B.,  that  the  making 
and  maintaining  of  the  towing-path  was  not  one  of  those  purposes  of  the  Act  which  rendered 
the  ownership  of  the  soil  necessary ;  and  that  the  language  of  the  Act,  with  reference  le  the 
proceedings  to  be  taken  for  that  particular  purpose^  was,  at  least)  as  applicable  to  the  acquisition 
of  a  mere  easement  as  to  the  acquisition  of  the  soil :  and  that  therefore  the  proper  iatosnce 
was  that  an  easement  only  had  been  acquired. 

Ejectment  to  recover  the  possession  of  about  three  acres  of  land, 
♦3481  ^^^  ^^  ^  towing-path,  with  the  *appurtenances,  situate  in  the 
^  township  and  parish  of  Rotherham,  in  the  West  Riding  of  the 
countj  of  York,  on  the  south  side  of  the  river  Dun.  To  the  writ  of 
ejectment,  issued  6th  May,  1856,  the  defendants  appeared  and  defended 
for  the  whole  of  the  said  land.  The  action  came  on  to  be  tried  before 
Willes,  J.,  at  the  Yorkshire  Summer  Assizes,  1856,  when  the  fol- 
lowing facts  were  proved. 
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The  plaintiffs,  for  the  purpose  of  making  out  th^ir  title  to  the  land 
in  question,  gave  in  evidence  several  deeds,  purporting  to  convey  to 
the  parties  through  whom  they  claimed,  and,  finally,  to  the  plaintiff 
Benjamin  Badger,  the  land  through  which  the  towing-path  runs. 

Memorials  of  all  the  deeds  given  in  evidence  by  the  plaintiffs,  in 
deducing  their  title  to  the  said  land  in  question,  were  duly  registered 
in  Wakefield,  in  the  West  Biding  of  Yorkshire  aforesaid,  according 
to  the  provisions  of  the  statutes  made  and  provided  for  the  registra- 
tion of  deeds  and  conveyances  affecting  lands  in  the  Biding  aforesaid ; 
but  no  memorial  has  ever  been  registered  of  any  deed  of  conveyance 
conveying  or  ^affecting,  or  purporting  to  convey  or  affect,  the  r»o4.Q 
said  land  used  as  a  towing-path  as  aforesaid  to  the  defendants,  *- 
or  to  any  person  or  company  whose  estates,  titles,  and  interests  are 
vested  in  the  defendants. 

The  South  Yorkshire  Bailway  and  Biver  Dun  Company,  the  defend- 
ants, are  a  railway  and  navigation  Company,  and  the  successors  and 
representatives  of  The  Company  of  Cutlers,  in  Hallamshire,  who  were; 
by  Stat.  12  G.  1,  c.  88,(a)  appointed  the  undertakers  of  the  navigatic'U 
of  the  river  Dun,  with  power  to  make  the  said  river  navigable  between 
certain  points  therein  mentioned,  including  the  part  of  the  said  rivor 
where  tne  said  towing-path  is  situate,  together  with  certain  other  pow- 
ers and  duties  specifiea  in  the  said  statute.  All  the  powers,  rights, 
titles,  and  estates  of  the  said  Company  of  Cutlers,  as  such  undertakers 
80  appointed  under  the  said  statute  as  aforesaid,  by  divers  subsequent 
Acts  of  parliament  have  become  and  were,  at  the  time  when  the  writ 
of  ejectment  was  issued,  entirely  vested  in  the  said  defendants. 

It  was  admitted  by  the  defendants,  at  the  trial,  that  no  inquisition 
or  verdict  of  any  jury,  or  judgment  of  the  Commissioners  appointed 
under  the  said  stat.  12  6.  1,  c.  88,  or  other  instrument  relating  to  the 
said  towing-path,  was  to  be  found  at  Sheffield  in  the  custody  of  the 
clerk  of  the  Corporation  of  Cutlers  there. 

A  former  owner  of  all  the  said  closes  along  which  the  said  towing- 
path  runs,  and  through  whom  the  plaintiff  claimed  the  land  in  ques- 
tion, was  examined  as  a  witness  for  the  plaintiff.  He  proved  that  he 
had  known  the  said  towing-path  for  nearly  forty  years.  That  he  came 
into  possession  of  that  part  of  his  ^propertjr  in  which  the  said  r«o^/\ 
towing-path  is  situate  in  1837.  That  the  said  towing-path  was  ^ 
nsed  as  such  at  the  time  when  he  so  came  into  possession,  and  before 
1821.  That  it  was  not  fenced  off  from  any  of  the  closes  along  which 
it  runs  as  aforesaid.  That  the  part  of  the  navigation  where  it  was 
situate  was  the  old  river  Dun,  and  had  been  in  existence  for  180  years ; 
and  that  this  was  the  old  towing-path.  That  he  had  himself  received 
payments  on  account  of  the  said  towing-path  from  the  defendants,  or 
from  one  or  other  of  the  companies  through  whom  the  defendants 
claimed,  by  one  payment  of  two  years'  arrears,  by  another  payment 
of  ten  years'  arrears  in  1840,  and  by  another  payment  of  seven  years' 
arrears  in  1847,  being  respectively  the  arrears  of  certain  uniforni 
annual  payments  of  18e,  2d.  a  year.     That  he  had  asked  for  the 

(a)  "  For  making  th«  river  Dun  in  tht  WmI  Riding  of  tht  eounij  of  York  oaTigable  from 
Rolmstilo  In  DoncMtor,  np  to  tho  utmo«t  txtont  of  Tintloy,  WMtwnni,  n  township  within  two 
mikt  of  SkoOold." 
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said  annual  payments  in  terms,  as  rent;  and  that  they  were  paid 
accordingly. 

On  2d  December,  1868,  the  plaintiff  Benjamin  Badger  applied  by 
letter  to  the  secretary  of  The  South  Yorkshire  Railway  and  River 
Dun  Company  for  the  rent  due  for  the  said  towing-path :  and,  in  r^lj, 
on  1st  February,  1854,  a  check  for  8/.  19tf.,  being  the  amount  of  six 
years'  rent,  was  sent  to  him  by  the  said  secretary  in  a  letter  of  which 
the  following  is  a  <sopy. 

"South  Y.  Ry.  k  River  D.  Company, 

Secretary's  Office^ 
"  88,  Norfolk  Street,  Sheffield,  Ist  February,  1864. 

"  Dear  Sir, 
"  Rent  of  Towing  Path  )  ''  I  beg  to  hand  you  herewith  check  as  per 
to  June,  1868,         >  margin.    Please  to  acknowledge  the  receipt 
61  19a.  J 

'*  I  am,  your  obedient  Servant, 

''  J.  Chables  Handfield,  Secretary." 
''  B.  Badger,  Esq." 

*3511  *'^  notice  in  writing  to  quit  and  deliver  up,  on  80th  June, 
^  1856,  possession  of  the  saia  land  used  as  a  towing-path  was 
proved  to  have  been  duly  given,  on  22d  July,  1864,  to  the  defendsDts 
by  the  owners  for  the  time  being  of  the  said  closes  along  which  the 
towing-path  runs,  and  through  whom  the  plaintiffs  claim. 

No  evidence  was  given  by  the  defendants :  and  they  relied  upon  a 
title  alleged  to  have  been  acquired  by  proceedings  under  the  statute, 
and  not  by  any  other  conveyance. 

The  jury  found,  as  a  fact,  that  the  said  undertakers  of  the  naviga- 
tion of  the  said  river  Dun,  appointed  by  stat.  12  6.  1,  c.  88  (whoee 
rights,  estates,  and  interests  were  vested  in  the  defendants),  acquired 
such  rights  to  the  said  towing-path  as  they  could  acquire  by  proceed- 
ings taken  under  and  by  virtue  of  the  said  last-mentioned  statute,  in 
consideration  of  their  paying  for  the  same  a  certain  annual  sum ;  and 
that  that  was  paid  by  way  of  compensation.     « 

The  plaintiffs  made  out  a  good  title  to  the  said  land,  used  as  a 
towing-path  as  aforesaid,  unless  the  defendants,  through  the  said 
uudertalcers  appointed  by  the  said  statute,  had  become  entitled  to  the 
soil  of  the  same.  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintii&,  upon  the  ground  that  the  defendfants,  under 
the  statute,  acquired  only  an  easement ;  and  gave  leave  to  move  to 
enter  a  verdict  for  the  defendants. 

B.  HaU,  in  Michaelmas  Term,  1866,  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the 
defendants,  *'  on  the  ground  that  the  defendants,  under  stat.  12  6. 1,  c 
88,  had  the  soil  of  the  land,  and  not  a  mere  easement" 
i^QM-y  *In  the  Sittings  in  banc  after  Hilary  Term,  1867,(a)  Aiher- 
^  ian,  Edward  James^  and  A^  W.  Simpson  showed  cause  against 
the  rule.  Sir  Fitzroy  Kelly  was  heard  in  support  of  it. 
•  The  following  portions  of  stat.  12  G.  1,  c.  88,  were  cited  in  the 
course  of  the  argument. 

Sect.  1  provides  "that  the  said  master,  wardens,  searohere,  aarist- 

(a)  FebniMy  2d.    Before  Coltridge,  J.,  Wigfatouui,  J.,  and  Brio,  J.    Cronpton,  J.,  Mt  tb« 
Court  duriog  tho  argvmont 
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,ant8,  and  commonalty  of  the  Company  of  Catlers  in  Hallamshire  in 
the  connty  of  York,  and  their  successors  and  assigns,  be  and  are 
hereby  nominated  and  appointed  undertakers  of  the  said  navigation, 
and  are  hereby  authorized  and  empowered,  and  shall  have  full  power 
and  authority,  by  virtue  of  this  present  Act,  at  their  own  costs  and 
charges,  by  themselves,  their  deputies,  a^nts,  officers,  workmen, 
servants,  and  assigns,  to  make  the  said  river  Dun  navigable  and 
passable  and  portable  for  boats  and  vessels  of  twenty  tons  burthen 
from  Holmstile  aforesaid  up  to  the  utmost  extent  westward  of  the  said 
township  or  lordship  of  Tinsley ;  and  that  for  the  purposes  aforesaid 
they  shall  have  full  power  and  authority,  by  themselves,  their  servants, 
agents,  workmen,  and  assigns,  to  clear,  scour,  open,  enlarge,  straighten, 
or  deepen  the  said  river  Dun,  or  any  goits,  drains,  or  sluices  out  of 
the  same,  and  to  dig  or  cut  the  banks  of  the  said  river  Dun,  and  to 
make  any  new  cuts  or  trenches  or  passages  for  water  in,  upon,  or 
throagh  the  lands  adjoining  or  near  unto  the  said  river  Dun,  as  shall 
be  necessary  and  proper  for  the  navigation  and  passage  of  such  boats 
and  vessels  as  aforesaid,  and  any  ways  necessary  for  the  more  conve- 
nient, easy,  and  better  ^carrying  on  and  effecting  the  said  under-  r«QeQ 
takine,  or  making  the  said  river  navigable  for  such  boats  and  '- 
vesseM  as  aforesaid,  be  it  the  soil  or  ground  of  the  King's  most  excel- 
lent Majesty,  his  heirs  or  successors,  or  of  any  other  person  or  persons, 
bodies  politic  or  corporate  whatsoever ;  and  also  to  cut,  remove,  and 
take  away  all  trees,  roots  of  trees,  beds  of  gravel,  sand,  or  mud, 
quarries  of  stone,  or  any  other  impediment  whatsoever  which  may 
anyways  hinder  navigation,  either  in  sailing,  haling,  towing,  or 
drawing  boats  and  vessels,  with  men  or  horses  or  otherwise,  upon  the 
said  river  Dun,  or  upon  any  cuts  or  dams  out  of  the  same,  or  any  new 
cuts,  trenches,  or  passages  so  from  time  to  time  to  be  made  on  any 
lands  thereto  adjoining^  and  to  build,  erect,  and  set  up,  and  to  make 
in,  over,  or  on  the  said  river  and  lands  adjoining  or  near  to  the  same, 
or  over  the  said  new  cuts,  trenches,  or  passages  so  to  be  made,  or  any 
of  them,  so  many  bridges,  sluices,  locks,  wears,  pens  for  water,  stanks, 
dams,  wharfs,  warehouses,  keys,  landing-places,  weighbeams,  cranes, 
and  other  works,  ways,  and  privileges  as  shall  be  necessary  and  con- 
venient, upon  or  near  the  said  river  or  cuts,  where  the  said  under- 
takers shall  think  fit,  and  from  time  to  time,  when,  and  so  often  as 
shall  be  proper  and  convenient,  and  to  alter,  repair,  and  amend  the 
same;  and  to  have,  make,  and  use  necessary  ways,  passages,  and 
other  conveniences  for  the  carrying  and  conveying  of  any  goods, 
wares,  merchandises,  and  other  things  in,  upon,  to,  and  from  the  said 
river,  wharfs,  landing-places,  passages,  trenches,  or  cuts,  and  for  car- 
rying and  conveying  all  manner  of  stone,  brick,  timber,  gravel,  earth, 
lime,  and  materials  for  perfecting,  completing,  and  finishing  the  said 
works  and  navigation,  and  for  altering,  repairing,  and  amending  the 
same,  and  to  *lay  and  work  the  said  materials  on  the  ground  r«Qe4 
near  the  plaoes  where  the  said  works  or  any  of  them  is,  are,  or  '- 
shall  be  made,  erected,  or  done ;  and  also  to  lay  all  earth,  gravel, 
sand,  roots,  rubbish,  and  other  things,  dug  or  taken  out  of  the  said 
river  or  cuts,  in  order  to  the  making  or  preserving  of  the  said  navi- 
gation upon  the  banks  of  the  said  river,  or  lands  adjacent  or  near  the 
placed  where  the  same  shall  be  so  dug  or  taken  out ;  and  to  amend, 
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alter,  remove,  or  heighten  any  bridges,  or  to  turn  or  alter  any  high- 
ways, in,  upon,  or  near  unto  the  said  river,  cuts,  trenches,  or  passages 
aforesaid ;  and  to  pull  down,  alter,  or  demolish  any  mill,  wear,  or 
other  obstructions  in,  upon,  or  contiguous  to  the  said  river,  cuts,  or 
passages,  which  may  obstruct  or  hinder  the  navigation  or  passage 
thereon;  and  to  appoint  and  set  out  towing-paths,  banks,  and  ways 
for  towing,  haling,  or  drawing  of  boats  and  other  vessels  passing  in, 
through,  and  upon  the  said  river,  or  the  cuts,  passages,  and  trenches 
to  be  made  as  aforesaid,  or  any  of  them,  and  from  time  to  time  and  at 
all  times  hereafter  to  do  all  other  matters  and  things  necessary  or 
convenient  for  making,  maintaining,  continuing,  and  perfecting  the 
navigable  passages  of  the  said  river  Dun,  or  of  the  cuts  made  out  of 
the  same,  or  for  the  improvement  and  prosecution  thereof;  the  said 
undertakers,  their  successors  or  assigns,  doing  as  little  damage  as  may 
be,  and  first  giving  satisfaction  to  the  respective  owners  and  propri- 
etors of  such  mills,  wears,  lands,  tenements,  or  hereditaments  as  shall 
be  pulled  down,  demolished,  altered,  dug  up,  cut,  removed,  or  other- 
wise made  use  of  for  every  or  any  the  purposes  aforesaid,  or  that  in 
anywise  shall  be  prejudiced  or  damaged  by  or  for  carrying  on,  effect- 
ing, preserving,  continuing,  or  maintaining '  the  said  navigation, 
*3551  *^^^  ^^^  g^^^^g  satisfaction  for  all  damages  that  shall  be  done 
^  to  the  ground  near  to  the  said  place  or  places  where  the  said 
works  or  any  of  them  is,  are,  or  shall  be  made,  erected,  or  done,  by 
reason  of  carrying,  laying,  or  working  any  materials,  earth,  sand, 
gravel,  roots,  rubbish,  or  other  things  thereon,  according  to  the  true 
ihtent  and  meaning  of  this  Act,  as  is  hereinafter  directed  and 
appointed. 

Sect.  2.  "And  for  the  better  effecting  the  premises,  and  due  rating 
the  matters  and  things  for  which  satisfaction  shall  be  given,  in  case 
the  said  undertakers,  their  successors  and  assigns,  cannot  beforehand 
agree  with  the  respective  owner  and  owners  of  such  mills,  lands, 
wears,  tenements,  or  hereditaments,  concerning  the  same,  be  it  enacted 
by  the  authority  aforesaid,  that"  (certain  persons  mentioned  by  name), 
^*  or  any  seven  or  more  of  them  together  assembled  in  such  manner  as 
is  hereinafter  expressed,  shall  be  and  are  hereby  constituted  and  ap- 
pointed Commissioners  for  settling,  determining,  and  adjusting,  m 
manner  hereafter  mentioned,  all  matters  about  which  any  difference 
shall  or  may  arise  between  the  said  undertakers,  their  successors  and 
assigns,  or  any  of  them,  and  the  proprietors,  owners,  and  occupiers  of 
any  such  mills,  wears,  lands,  tenements,  or  other  hereditaments;  and 
they  the  said  Commissioners  or  any  seven  or  more  of  them  assembled 
together  are  hereby  authorized  and  empowered  and  shall  have  full 
power  and  authority  to  mediate  all  differences  between  the  said  un- 
dertakers, their  successors  and  assigns,  and  the  respective  owners  and 
occupiers  of  such  lands,  wears,  mills,  tenements,  or  other  heredita- 
ments which  shall  be  intended  to  be  pulled  down,  demolished,  cut, 
damaged,  or  made  use  of  as  aforesaid  for  the  carrying  on  or  effecting 
«q^fi-|  ^^6  said  ^undertaking,  or  which  shall  or  may  in  anvwise  h^ 

^  J  prejudiced  or  damaged  thereby  of  by  reason  thereof  and  by 
writing  under  their  hands  and  seals  to  adjust,  settle,  and  determine; 
with  the  consent  of  the  parties  concerned,  what  satisfaction  every  sacb 
person  or  persons,  bodies  politic  or  corporate  respectively,  shall  hare 
for  such  proportion  of  his,  her,  or  their  lands,  tenements,  mills  wears. 
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or  other  hereditaments  as  shall  be  cut,  digged,  or  made  use  of  or  pre- 
judiced or  damaged  as  aforesaid,  and  for  the  damage  that  shall  be 
thereby  sustaine^^  and  to  adjust  and  settle  what  share  and  proportion 
of  sucn  purchase-monej  or  satisfSaction  every  tenant  or  other  person 
having  a  particular  estate,  term,  or  interest  in  any  of  the  premises 
shall  have  or  receive  for  his,  her,  or  their  respective  interests  or 
damages;''  if  the  undertakers  are  dissatisfied  vrith  the  determination, 
or  the  parties  to  be  compensated  do  not  avail  themselves  of  it,  the 
damage  to  be  finally  assessed  by  a  jury,  who  are  to  ''  inquire  of  and 
assess  such  damages  and  recompense  as  they  s^all  think  just  to"  the 
'•owners,  tenants^  or  occupiers  of  any"  "lands,"  Ac,  "used,"  "preju- 
diced," &c.,  by  (among  other  things)  "making  such  towing-paths," 
&c.:  and,  after  payment,  the  undertakers  may  remove^  pull  down,  cut, 
&a,  such  "  lanos,"  &q^  and*  "  have,  use,  and  enjoy  the  same  to  and  for 
their  own  proper  use  and  benefit." 

Sect.  8.  "Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid,  that  the  said  undertakers,  their  successors  and  assigns,  shall 
not  take,  cut,  or  meddle  with  any  lands,  hereditaments,  or  profits  of 
any  person  or  persons  whatsoever,  for  making  the  said  river  navi- 
gable, or  making  of  any  such  out,  bridge,  or  haling-ways  aforesaid, 
until  such  payment  or  tender  as  aforesaid,  except  to  survey,  take  a 
level,  or  mark  out  the  ground,  or  other  ^matter  or  thing  they  r»Q5«7 
intend  to  use  for  the  purpose  aforesaid,  or  some  of  them,  which  ^ 
it  shall  and  may  be  lawiul  for  them  from  time  to  time  and  at  every 
convenient  time  or  times  to  do,  doing  thereby  as  little  damage  as  may 
be,  and  giving  convenient  notice  to  the  owner  or  proprietor,  tenant, 
occupier,  or  possessor  of  such  lands,  tenements,  or  hereditaments,  of 
the  time  of  tneir  coming  to  make  such  survey,  or  to  take  such  levels, 
or  to  mark  such  ground,  that  the  said  owner  or  proprietor,  occupier 
or  possessor  may  be  there  present,  if  such  owner,  tenant,  occupier,  or 
po^essor  shall  think  fit,  and  making  satisfaction  for  all  damages  that 
shall  be  done  to  any  grass  or  com  that  shall  grow  in  any  such  lands, 
by  making  such  survey,  taking  such  level,  or  marking  such  ground, 
if  so  be  such  damage  exceed  sixpence." 

Sect.  22.  "  Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid,  that  the  said  undertakers,  their  successors  and  assigns, 
shall,  where  wanting,  at  their  own  costs  and  charges,  make,  set  up, 
and  from  time  to  time  maintain  convenient  gates  and  bridges,  pass- 
ages and  stiles,  in  all  the  ditches,  hedges,  ana  fences  in  the  towing- 
paths  and  ways  to  be  set  out  as  aforesaid,  and  also  shall  make,  repair, 
and  maintain  from  time  to  time  sufficient  bridges  over  the  new  cuts, 
trenches,  and  passages  for  water  so  to  be  made,  where  necessary,  for 
the  uses  of  the  occupiers  of  the  lands,  tenements,  and  hereditaments 
thereunto  adjoining,  to  make  them  convenient  passages  to  come  to  and 
from  their  lands,  for  the  use  and  occupation  of  the  same,  in  such  man- 
ner as  the  said  Commissioners  or  any  seven  or  more  of  them  shall 
from  time  to  time  order  and  direct,  and  shall  not  obstruct  or  destroy 
any  bridges,  highways,  common  or  public  usual  fords  or  passages 
over  the  said  river,  until  such  time  as  *they  shall  first  at  their  poxo 
own  cost  and  charge  have,  made  and  perfected  such  other  con*  ^ 
veniences  for  passing  of  the  same  at  or  near  the  same  places  as  shall 
be  as  convenient  to  pass  over  the  same  as  the  said  Commissioners  or 
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any  seyen  or  more  of  them  shall  judge  proper,  notice  being  first  given 
to  all  the  Commissioners  who  shall  be  then  residing  within  twelve 
miles  of  Sheffield  of  the  time  and  place  of  the  meeting,  to  adjudge  and 
determine  of  such  conyeniences  to  be  made  as  aforesaid^  at  least 
twenty  days  before  such  meeting;  and  all  such  bridges  and  other 
conveniences  so  to  be  made  shall  from  time  to  time  be  maintained  in 
good  and  sufficient  repair  by  the  said  undertakers,  their  successora 
and  assigns." 

The  Court  made  the  rule  absolute,  principally  upon  the  ground 
that  the  language  of  the  Act  showed  tnat  it  contemplated  the  pur- 
chase, out  and  out,  by  the  undertakers,  of  the  soil  of  the  land,  where 
the  ownership  was  necessary  for  carrying  out  the  purposes  of  the  Act: 
that  the  language  of  the  Act  was  sufficiently  wide  to  give  such  a 
power  of  purchase :  and  that,  as,  in  the  opinion  of  the  Court,  the  own- 
ership of  the  soil  was  necessary  for  some  of  the  purposes  of  the  Act, 
and,  among  them,  for  the  making  and  maintaining  the  towing-path, 
it  was  to  be  inferred  that  the  right  acquired  by  the  defendants  in  the 
land  in  question  was  a  right  of  ownership. 

It  is  not  considered  necessary  to  report  the  argument  and  judgment 
in  the  Court  below,  as  the  authorities  there  cited,  and  the  language 
of  the  Act,  were  fully  discussed  and  commented  upon  in  the  argu 
ment  and  judgment  in  the  Exchequer  Chamber.         Bule  absolute. 


♦869]         nN  THE  EXCHEQUER  CHAMBER. 

BENJAMIN  BADGER  and  JOHN  SHORTRIDGE  v.  The  SOUTH 
YORKSHIRE  Railway  and  River  DUN  Company.    Nov.  26,  1868. 

For  head-note,  fee  enU,  p.  847. 

Thk  plainti&  appealed  against  the  decision  of  the  Court  of  Queen^s 
Bench.     The  case  was  now  argued.(a) 

Manisty,  for  the  plaintifiGa. — The  defendants  take  nothing  bat  an 
easement  under  the  Act.  It  contains  no  clause  expressly  giving  the 
undertakers  and  their  assigns  power  to  take  lands:  and  no  such 
implied  power  is  to  be  gathered  from  any  of  the  enactments.  The 
defendants  rely  on  the  power,  in  sect.  1,  to  build  on  the  lands  adjacent 
to  the  river,  and  to  pull  down  any  buildings  which  are  an  obstruction. 
That  provision  gives  them,  no  doubt,  a  power  over  the  surface,  in  one 
sense,  and  for  a  specific  purpose :  but  it  is  an  anomalous  power,  ere* 
ated  by  the  statute,  and  does  not  amount  to  a  seisin  of  the  soil. 
[Bbamwell,  B. — ^By  the  same  section  power  is  given  to  lay  materials, 
and  soil  dug  up,  on  the  adjacent  land :  that  would  not  give  a  seisin  in 
such  land.]  It  would  not :  nor,  similarly,  would  the  power  to  build. 
In  Hollis  V.  Goldfinch,  1  B.  &  C.  206  (E.  C.  L.  R.  vol.  B\  which  is  a 
*ft601  ^^^^^S  authority  *for  the  plainti£b,  Abbott,  C.  J^  says,  in 
-^  giving  judgment,  "  If  all  that  the  Act  gives  authority  to  the 
undertakers  to  do,  might  be  accomplished  without  the  purchase  of  the 

(a)  Before  WUlUmi,  J.,  Crowder,  J.,  end  Bylev,  J.,  end  Mertin,  B.,  BreMweO,  B.,  nnd 
Chennell,  B. 
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soil,  there  is  no  reason  to  suppose  that  the  soil  would  be  purchased;" 
So,  here,  the  Act  does  not  riequire  or  authorize  anything  to  be  done 
by  the  undertakers  of  the  navigation  which  would  require  the  seisin 
of  the  soil  to  be  in  them.  Rex  v.  The  Mersey  and  Irwell  Navigation 
Company,  9  B.  &  C.  95  (E.  C.  Ji.  R.  vol.  17),  Rex  v.  Thomas,  9  B.  & 
C.  114,  and  Rex  v.  The  Aire  and  Calder  Navigation  Company,  9  B. 
&  G.  820,  are  all  authorities  to  show  that  powers  of  this  kind  give 
only  an  easement  in  the  soil  for  the  purpose  of  carrying  out  the 
objects  of  the  Act.  And  Chelsea  Waterworks  Company  v.  Bowley, 
17  Q.  B.  858  (E.  C.  L.  R.  vol.  79),  where  it  was  held  that  a  water 
company  acquired  only  an  easement  in  the  soil  through  which  their 
pipes  ran,  was  decided  upon  the  same  principle,  namely,  that  a  power 
of  interference  with  the  soil  does  not  necessarily  carry  with  it  the 
ownership.  In  Buckeridge  v.  Ingram,  2  Ves.  Jr.  652,  it  was  held  that 
the  powers  given  to  the  proprietors  of  the  Avon  Navigation,  under 
their  private  Act,  10  Ann.  c.  8,  which  were  similar  in  character  and 
extent  to  those  conferred  by  this  Act,  did  not  vest  the  soil  in  the  pro- 
prietors. Sir  R.  C.  Arden,  M.  R.,  in  giving  judgment,  says:  "This 
right  of  making  all  these  cuts  and  erections,  and  receiving  certain 
tolls  payable  by  all  persons  and  goods  navigating  that  part  of  the 
river,"  •'  is  not  the  soil ;  which  I  hold  would  hardly  pass  to  the  grantee : 
hnt  it  is  a  right  arising  out  of  the  soil."  "  This  Act"  '*  has  given"  the 
proprietors  "  a  right  in  and  over  the  soil,  and  certain  real  rights  arising 
m*and  out  of  the  soil."  Moreover,  the  payment  of  the  annual  r«Q^i 
sum  of  13«.  2<i.,  as  rent,  is  a  fact  strongly  in  favour  of  the  con-  ^ 
elusion  that  the  defendants  had  not  the  fee.  The  recitals  in  stats.  6 
G.  2,  c  9,(a)  and  18  G.  2,  c.  11,(6)  will  be  relied  on  by  the  other  side 
as 'explaining  the  scope  and  intent  of  stat.  12  6. 1,  c.  88.  They  recite, 
no  doabt^  the  appointment  of  the  undertakers,  by  stat.  12  G.  1,  c.  88, 
"  with  power"  to  make  the  river  navigable,  erect  wharfs,  &c.,  and 
make  towing-paths,  "and  for  purchasing  lands  for  the  purposes  afore- 
said," "  and  to  exercise"  "  other  powers  and  authorities"  given  them 
by  the  last-mentioned  Act.  [Brahwell,  B. — ^The  last  part  of  the 
recital  looks  as  if  the  undertakers  were  not  always  bound  to  purchase 
lands  in  order  to  carry  out  the  Act.]  The  recitals  certainly  do  not 
slate  or  imply  any  power  of  compulsory  purchase  for  making  towing- 
paths.  Moreover,  the  recitals  cannot  be  allowed  to  control  the 
express  enactments  of  the  statute  recited.  They  are  not  evidence  of 
any  of  the  facts  recited:  Brett  v.  Beales,  1  Moo.  &  M.  416,  421. 

Farther,  if  the  land  was  conveyed  to  the  undertakers,  a  memorial 
of  the  conveyance  was  necessary,  under  the  West  Biding  Registration 
Act,  2  &  8  Ann.  c.  4. 

Sir  F.  Kelly,  contrH — The  jury  have  found  that  the  defendants 
acquired  all  the  rights  that  they  could  acquire  under  the  Act :  and  it 
is  clear  that  the  Act  gives  the  undertakers  the  option  of  purchasing 
the  soil  for  *carrying  out  the  statutory  purposes.  They  are  p  q^o 
not  bound  to  determine,  beforehand,  the  purpose  for  which  ^ 
they  purchase :  they  may  purchase  generally,  and  use  the  land  either 
for  a  towing-path,  or  for  erecting  warehouses,  or  for  any  purpose  inci- 

(a)  "To  wpUiB  and  anend  two  AeU,"  Ae.,  12  G.  1,  e.  88,  aad  18  G.  1,  e.  20  (<*For  inu 
proTiag  tbo  BATigation  of  the  river  Dan,"  Ao.). 
(6\  **  For  the  iBore  effeeta«l  improTiBg  the  narigation  of  the  river  Dun,"  Ao. 
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dent  to  the  navigation,  as  they  may  afterwards  decide.  The  plaintiffi 
contend  that  the  Act  must  not  be  construed  as  giving  a  power  to  pur- 
chase the  soil  unless  such  a  power  be  necessary  for  putting  the  Act 
into  execution.  But  it  is  difficult  to  see  how,  without  such  a  power, 
warehouses  can  be  erected,  or  landing-places  made  and  used.  And  it 
is  for  the  undertakers  of  the  navigation  to  determine  whether  the 
ownership  of  the  soil  is  "  necessary  or  convenient  for  making,  main- 
taining, continuing,  and  perfecting''  the  navigation.  Sect.  2,  which 
empowers  the  Commissioners  to  determine,  among  other  things,  the 
amount  of  "  purchase-money  or  satisfaction"  which  parties  whose  pro- 
perty is  injured  by  the  execution  of  the  Act  are  to  receive,  clearly 
contemplates  the  necessity,  in  some  cases,  of  a  purchase  out  and  out 
and  not  solely,  as  the  appellants  contend,  a  payment  by  way  of  com- 
pensation: and,  in  the  concluding  part  of  the  section,  it  is  enacted 
that,  after  such  payment,  the  undertakers  are  to  ''have,  use,  and 
enjoy"  the  ''  lands,  tenements,  and  other  hereditaments  for  which  such 
satisfaction  shall  be  so  agreed"  ''  to  and  for  their  own  proper  use  and 
benefit."  Those  words  describe  an  actual  ownership  of  the  soil,  not 
a  mere  easement.  [Martin,  B. — Sect.  1  empowers  the  imdertakera 
to  '*  appoint  and  set  out  towing-paths,  banks,  and  ways,"  &c.  Do  you 
contend  that  it  would  be  necessary  to  purchase  the  land  for  that  pur- 
pose?] Probably  not  in  every  case:  the  undertakers  may  parchase 
*3631  ^^  easement  only,  if  that  be  sufficient:  but,  when  toe  *owiier- 
•'  ship  of  the  soil  is  "  necessary  or  convenient^"  they  have  the 

Eower  of  purchasing  that.  HoUis  v.  Goldfinch,  1  B.  &  C.  205  (E.  C. 
I.  B.  vol.  8),  is  not  in  point.  The  point  of  law  decided  in  that  case 
was  that  the  undertakers  of  the  navigation  did  not,  under  the  provi- 
sions of  their  Act,  necessarily  acquire  the  ownership  of  the  soil.  Here 
the  question  is  whether  the  undertakers  have  the  power  to  acquire 
such  an  interest.  In  Bruce  v.  Willis,  11  A.  &  E.  463  (E.  C.  L.  R.  vol. 
39),  the  undertakers  of  a  navigation,  under  Acts  giving  them  powers 
very  similar  to  these,  were  held  to  have  acquired  the  soil^  although 
they  had,  as  the  defendants  have  here,  paid  an  annual  sum  in  respect 
of  a  towing-path  used  by  them  for  the  purposes  of  the  navigation. 

AtherUm  was  heard  in  reply.  (hr.adv.  vulL 

Williams,  J.,  in  Hilary  Yacation,  1869,(a)  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  the  judgment  of  the  Queen's  Bench  ought  to 
be  reversed.  We  think  the  stat.  12  G.  1,  c.  38,  conferred  no  power 
on  the  undertakers  of  the  navigation  to  purchase  the  soil  over  which 
towing-paths  are  to  be  appointed  and  set  out  under  the  provisions  of 
the  Act,  but,  only  an  easement  necessary  for  the  purposes  of  the 
undertaking. 

[His  Lordship  then  read  sect.  1.]  It  is  plain  to  us,  on  considering 
this  section,  that,  in  order  to  carry  into  effect  some  of  the  purposes 
therein  mentioned  (for  instance,  the  building  of  warehouses)^  it  is  in- 
tended that  the  undertakers  should  acquire  a  right  to  the  soil  of  the 
*S841  *^^^^  made  use  of;  but  that,  as  to  others  (for  instance,  the 
-I  making  necessary  and  convenient  ways  near  the  river  over 
the  adjoining  lands),  they  should  not  acquire  more  than  a  right  to  im- 
pose a  servitude  by  way  of  easement. 

The  question,  then,  is,  which  of  these  two  rights  it  was  intendud 

(a)  Monday,  Febniary  26lb. 
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tbai  the  undertakers  shoold  acquire  for  the  porpoee  of  having  towing* 
paths. 

[His  Lordflhip  then  read  part  of  seot.  2.]     On  the  part  of  the  de- 
fendants much  reliance  was  placed  on  the  use  of  the  word  '' purchase/' 
in  this  section,  as  indicating  an  intention  that  the  undertakers  should 
pnrchase  the  lands  used  for  the  towing*paths^    But  the  word  may  be 
applicable^  reddendo  singula  singulis,  to  the  other  purposes  for  which 
the  acquisition  of  the  soil  is  certainly  necessary:  and,   moreover, 
whether  the  procuring  of  the  towing-paths  was  meant  to  be  effected 
by  acquiring  the  land  itself  or  only  an  easement  over  it,  it  would 
equaUy  be  the  subject  of  purchase;  inasmuch  as  in  either  case  a  per* 
petual,  and  not  a  temporary,  acquisition  of  towing-paths  was  contem- 
plated.   Other  expressions  in  sect.  2  relied  on  by  the  counsel  for  the 
defendants  appear  to  us  equally  to  leave  it  an  open  question  whether 
the  prc^rtyin  the  soil  of  the  towing-paths,  or  an  easement  only,  was 
intendMl.     The  terms  '*  owners"  of  *^  lands"  ''  which  shall  be  intended 
to  be"  ''  made  use  of,''  and  "  which  shall  be  used"  ^*  for  making  such 
towing-natha,"  are  applicable  to  either  view.    And  the  same  may  be 
said,  readendo  singida  singulis,  as  well  of  the  enactment  at  the  close 
of  this  section,  that,  after  payment  of  the  settled  price,  the  undertakers 
may  pall  dovm  or  use  the  mills,  lands,  &c.,  ana  may  have,  use,  and 
enjoy  the  same  for  their  own  proper  use  and  benefit,  as  also  of  that  at. 
the  beginning  <^  sect.  3,  viz.,  that  the  undertakers  shall  *not  r^oa- 
(aie,  cut,  or  meddh  with  any  lands,  &C.,  for  making  the  river  ^      ^ 
oavigable^  or  making  any  such  cut,  bridge,  or  haling- way  as  aforesaid, 
until  such  payment  or  tender.     On  tbe  other  hand,  we  think  the  fact 
relied  on  by  the  counsel  for  the  plainti£&,  vis.,  that  an  annual  pay- 
ment has  been  reserved  in  respect  of  the  towing-paths,  e<^ually  inde- 
cisive of  the  question;  for  there  is  no  more  incongruity  m  fixing  an 
aanoal  rent,  instead  of  one  absolute  sum,  as  the  price  of  the  fee  simple, 
of  tbe  soil,  than  as  the  price  of  a  perpetual  easement. 

On  the  part  of  the  defendants,  it  was  argued  that  the  material  and 
governing  part  of  the  statute  is  to  be  found  in  the  power  given  to  the 
undertakers,  at  the  close  of  the  Ist  section,  '*  to  do  all  other  matters 
and  things  necessary  or  convenient  for  making,  maintaining,  continuing, 
and  perfecting  the  navigable  passages  of  the  said  river  Dun,"  '*  or  for 
the  improvement  and  prosecution  thereof:"  and  that  the  Legislature 
meant  thereby  to  confer  the  power  of  purchasing  the  land  itself,  if 
this  were  necessary  or  convenient  for  the  towing-paths.  But  we  can- 
not concur  in  this  view.  We  think  that  this  power,  if  conferred  at. 
all,  is  given  by  the  words  **  and  to  appoint  and  set  out  towing-paths^ 
hanks,  and  ways  for  towing,  haling,  or  arawing  of  boats,"  &c. ;  which  is 
immediately  followed  by  the  power  '^  to  do  all  other  matters  and  things 
necessary,"  &g. 

The  only  remaining  enactment  in  the  whole  statute  (besides  those 
already  mentioned)  which  is  at  all  applicable  to  this  question  occurs 
in  the  22d  section,  which  imposes  on  the  undertakers  the  duty  of 
making  and  maintaining  convenient  gates  and  bridges,  .  sages  and 
stiles  in  the  ditches  and  fences  of  the  towing-paths,  and  which  speaks 
of  ihem,  evidently  with  reference  to  the  ^language  of  the  1st  r:^Q^a 
section,  as  "  the  towing-paths  and  ways  to  be  set  out  as  aforesaid.^''  ^ 

The  question,  then,  as  it  appears  to  us,  is,  what  is  the  effect  of  the 
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power  given  to  '*  appoint  and  set  out  towing-paths,  banks^  and.wajs 
for  towing,"  &o.  it  is  obvious  that  towing-paths  may  be  "  appointed 
and  set  out,"  and  the  land  afterwards  ''made  use  of"  for  every 
necessary  or  convenient  purpose  of  the  navigation,  without  anythiog 
more  being  acquired  by  the  undertakers  than  a  mere  easement  I^ 
as  was  suggested  by  the  counsel  for  the  plaintiff  there  were  aoj 
building  so  near  the  river's  edge  as  to  make  its  demolition  neeeaaaiy 
for  the  course  of  the  towing-paths,  the  undertakers  might  demolish  it, 
wholly  or  partially,  and  continue  the  course  of  the  towing-paths  over 
its  site,  paying  a  proper  compensation  by  way  of  damages  for  the 
injury  caused  therebv,  without  purchasing  the  soil.  It  is  no  more 
requisite  for  the  undertakers  to  have  the  soil  of  the  "towing-paiha, 
banks,  and  ways  for  towing,"  &c.,  than  it  is  for  then  to  have  the  soil 
of  the  river  itself,  which  is  plainlv  not  vested  in  them,  though  thej 
have  such  ample  powers  conferred  on  them  for  the  improvement  and 
maintenance  of  the  navigation  of  it,  including  that  of  demolishing 
any  mills,  &c.,  that  may  obstruct  its  course,  and  of  taking  tonnage 
from  boats  which  navigate  thereon.  In  this  respect  the  undertakers 
are  in  the  ordinary  position  of  trustees  of  a  turnpike  road,  who  (as 
Lord  Kenyon  said  in  Davison  v.  Gill,  1  East  64)  have  only  the  con- 
trol of  the  highway,  and  not  the  soil  of  it,  vested  in  them.  It  would, 
as  it  seems  to  us,  be  as  incongruous  as  it  is  unnecessary  that  the  soil 
of  the  river  and  of  the  lands  immediately  on  the  other  side  of  the 
towing-paths  should  be  continued  by  the  Act  in  the  existing  pro- 

^3671  P'*^®^^^!  ^^^  ^  severed  by  the  *soil  of  the  towing-paths  being 
-I   vested  in  the  undertakers. 

As,  therefore,  the  language  of  the  Act  is,  in  our  opinion,  at  least 
as  applicable  to  the  acquisition  of  a  mere  easement  as  to  the  acquisi- 
tion of  the  soil,  we  must  prefer  the  former  construction,  unless  we  are 
constrained  by  authority  to  adopt  the  latter.  It  is  said  that  we  are  so 
constrained ;  because  the  recital  of  stat.  6  G.  2,  o.  9  (an  Act  passed  to 
explain  and  amend  the  former  Act),  has  put  a  positive  construction  on 
the  language  of  the  earlier  statute.  That  recital  certainly  states  that, 
by  the  former  Act,  the  undertakers  were  appointed  with  power  to 
make  the  river  navigable,  and  "  for  making  and  erecting  wharfs  and 
warehouses,  locks,  dams,  and  for  making  towing-paths  on  the  banks 
of  the  said  river  for  the  haling  of  vessels  with  men  or  horses,  and  far 
purchasing  lands  for  the  purposes  aforesaidJ^  But  this  language  does 
not  necessarily  mean  that  the  power  of  purchasing  lands  has  been 
conferred  for  each  of  the  purposes  recited,  and  is  therefore  consistent 
with  the  power  having  been  conferred  for  some  of  them  only. 

With  respect  to  the  authority  of  decided  cases,  Bruce  v.  Willis^  11 
A.  &  E.  468  TE.  G.  L.  R.  vol.  89),  was  mainly  relied  on  by  the  counsel 
for  the  defenaants.  The  question  in  that  case  was  whether  the  un- 
dertakers of  a  navigation  were  liable  to  the  poor-rate  as  the  exclusive 
occupiers  of  the  towing-paths ;  and  the  decision  did  not  necessarily 
involve  the  inquiry  whether  they  were  the  owners  of  the  soil.  How- 
ever, the  Court  undoubtedly  expressed  a  strong  opinion  that  they 
were  so  under  each  of  their  two  local  Acts,  viz.,  stat.  10  Ann.  e.  8, 
and  2  stat.  47  G.  8,  c.  cxxix.  The  latter  of  these  two  statutes  oon- 
*3681  ^^^^  words  which  put  it  beyond  doubt  that  the  *soil  of  the 
-'  towing-paths  was  vested  in  the  undertakers.    But  the  language 
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of  tlie  former  was  ambiguous,  and  very  similar  to  that  of  the  statute 
now  under  consideration.  And  it  cannot  be  denied  that  Lord  Den- 
man,  and  Littledale,  J.,  expressed  their  opinion  that  more  than  a  mere 
easement  in  the  soil  of  the  towing-paths  was  meant  to  be  taken  by  the 
undertakers.  On  the  other  hand,  Hollis  v.  Goldfinch,  1  B.  &  C.  205 
(E.  C.  L.  B.  yol.  8),  was  cited  on  behalf  of  the  plaintiffs.  The  facts 
and  the  point  in  that  case  were  essentially  different  from  those  in  the 
present.  Bat  we  think  it  may  fairly  be  inferred,  from  the  language 
of  the  Judges  in  that  case,  and  also  from  Doe  dem.  The  Queen  v. 
Archbishop  of  York,  14  Q.  B.  81  (E.  C.  L.  R.  vol.  68),  that,  generally 
speaking,  in  the  absence  of  express  words,  the  Courts  are  not  inclined 
to  infer  that  a  statute  of  this  kind  gives  more  than  such  a  use  of  the 
soil  as  is  necessary  for  the  purpose  of  the  navigation. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  reversed,  and  judgment  given  for 
the  plaintiff.  Judgment  reversed. 


MEMORANDUM  OP  MICHAELMAS  VACATION. 

In  this  Vacation,  Benjamin  Bridges  Hunter  Bodwell,  of  The  Mid- 
dle Temple,  Esquire,  George  Markham  Giffard,  of  The  Inner  Temple, 
Esquire,  and  Henry  Hawkins,  of  The  Middle  Temple,  Esquire  were 
appointed  Queen's  GotmseL 


CASES 


ABGUED  AND  DETERMINED 


THE    QUEEN^S    BENCH, 


Bilarq  (tnm, 


XXIL  VICTORIA.    1859. 


The  Judges  who  usually  sat  in  banc  in  this  term  were : — 

Lord  Campbell,  C.  J.  Cbomptoit,  J. 

WiOHTMAN,  J.  Hill,  J. 


HOLMES  v.  PEMBERTON,  in  re  PEMBERTON  v.  HOLMES. 

Jan.   11. 

An  anditi  qnereli  ia  an  aetion ;  and  thenfora  tha  plaintiff  in  that  procaeding  will  be  mm- 
palled  to  give  teenritj  for  oottiy  in  easai  where  sueh  seooritj  would  be  reqaiied  in  oidiauy 
aotiona. 

Batlis,  in  last  Term,  obtained  a  rale  calling  on  the  plaintiff  in  tbe 
first  named  action  to  show  cause  why  further  proceedings  in  the  said 
first  named  action  should  not  be  stayed,  until  the  said  plaintiff  should 
give  security  for  the  defendant's  costs  in  the  said  first  action,  to  the  satis- 
fiiction  of  one  of  the  Masters,  in  case  the  said  plaintiff  becomes  non- 
suited, discontinues,  or  the  defendant  obtains  a  verdict. 

*S701  *^^  ^^^  ^^  ^^®  ^^^^^  (which  had  been  before  Erie,  J.,  at 
-■  Chambers)  appeared  to  be  as  follows. 
The  present  defendant,  Pemberton,  had  recovered  against  Holmes  a 
judgment  on  a  warrant  of  attorney  in  the  case  secondly  above  men- 
tioned, upon  which  there  was  still  due  18,800Z.  and  a  considerable 
arrear  of  interest.  Holmes  caused  a  writ  of  auditfi  querelfi,  being 
the  case  first  mentioned,  to  be  issued,  and  a  writ  of  venire  facias  to  be 
served  upon  Pemberton,  commanding  the  sheriff  of  Middlesex  to 
cause  Pemberton  to  come  before  the  Justices  of  our  Lady  the  Queen. 
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or  before  the  Queen  heVself  at  Westminster,  on  the  2d  day  of  Novem- 
ber in  Michaelmas  Term  then  next,  to  answer  the  premises  in  the  said 
writ  of  audits  querelll  contained,  and  further  to  ao  and  receive  what 
the  said  Court  should  then  and  there  consider  of  him  in  that  behalf. 
Pemberton  entered  an  appearance  to  the  auditfi  querela  It  was  now 
deposed  that  Holmes  was  believed  to  have  been  many  years,  and  to 
be  now,  residing  out  of  the  jurdisdiction  of  this  Court,  at  Brussels,  on 
account  of  his  not  being  able  to  satisfy  creditors  on  various  debts  be- 
sides the  judgment-debt  in  the  case  secondly  above  mentioned.  The 
deponent  further  deposed:  ''That  I  verily  believe  the  said  Isaac 
Holmes  has  no  legal  or  equitable  ground  for  relief  against  the  enforce- 
ment of  the  said  judgment  in  due  course  of  law,  and  that  the  present 
proceeding  is  taken  under  the  shelter  of  impunitv  against  costs  which 
IS  afforded  by  the  said  Isaac  Holmes's  absence  u'om  the  jurisdiction 
of  this  Court ;  and  that,  in  the  event  of  the  same  being  defeated,  the 
estate  of"  a  deceased  brother  of  Holmes,  to  whom  Pemberton  had  as- 
signed the  judgment-debty  ^*  will  have  to  bear  all  the  costs  occasioned 
thereby." 

^HurhUme  now  showed  cause. — ^No  costs  are  payable  to  r*^^]^ 
either  party  upon  a  proceeding  in  audit&  querelft.  Generally,  '- 
costs  were  not  recoverable  at  common  law :  they  were  given  to  the 
plaintiff  by  the  statute  of  Gloucester  (stat.  6  Ed.  1),  c.  1,  s.  2,  and  to  the  de- 
fendant (except  when,  from  the  nature  of  the  proceeding,  his  position  was 
analogous  to  that  of  a  plaintiff  and  in  some  other  particular  instances) 
by  Stat.  4  Ja.  1,  c.  8:  2  Tidd's  Practice,  946,  976,  980  (9th  ed.). 
Neither  of  these  statutes  is  applicable  to  auditfi  querel&.  In  2  Sel- 
lon^s  Practice  257  (2d  ed.),  it  is  said:  "No  damages  or  costs  can  be 
given  to  a  plaintiff  in  auditfi  querelfi."  So,  in  Burton's  Nature  and 
Extent  of  the  Business  in  the  Office  of  Pleas,  &c.,  vol.  1,  p.  299 :  "No 
costs  or  damages  can  be  given  to  a  plaintiff  on  the  writ  of  auditfi  que- 
rela, Dyer  194,  for  this  reason  reliefs  in  equity  are  more  sought  after, 
and  this  writ  less  known."  The  reason  is  that  the  proceeding  is  not  for 
the  purpose  of  recovering  anything  sought,  but  only  to  stop  execution, 
quia  timet.(a)  Both  Sellon  and  Burton  refer  to  Gascoigne  v.  Whalley, 
2  Dyer  194  a.  There  an  issue  was  taken  in  the  auditfi  querelfi,  and 
a  verdict  was  found  against  the  defendant,  the  plaintiff  in  the  original 
action,  and  damages  and  costs  were  assessed :  but  the  Court  would 
not  give  judgment  for  either  damages  or  costs.  The  proceeding  in 
scire  £Aciaa  is  in  some  respects  analogous  to  that  in  auditfi  querelfi : 
and  in  scire  &cias  no  costs  were  formerly  recoverable  except  under 
Stat  8  &  9  W.  8,  c.  11,  ss.  6,  8 :  2  Tidd's  Pr.  1182.  Several  prece- 
dents  of  proceedings  in  auditfi  querelfi  are  given  in  Coke's  Entries 
^36,  &c.  It  does  not  appear  that  in  any  of  the  records  there  set 
*oat  judgment  was  awarcled  to  the  defendant  in  the  auditfi  r^o^o 
querelfi:  but  no  costs  are  given.  And  in  Gilbert's  Law  of  *- 
Executions,  p.  142,  it  appears  that  costs  are  not  given  in  this  proceed- 
ing, whichever  party  has  judgment.  Auditfi  querelfi  is  npt  properly 
an  action ;  the  nature  of  the  proceeding  is  fully  described  in  note  (1) 
to  Turner  v.  Davies,  2  Wms.  Saund.  148.  It  is  a  commission  to  the 
Judges;  it  is  not  a  command  to  the  defendant :  there  is  no  precept  for 
a  writ.    The  remedy  is  somewhat  enlarged  by  sect.  84  of  the  Common 

(o)  See  Co.  Litt.  100  a. 
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Law  Procedure  Act,  1854  (17  &  18  Yict  c.  126);  equitable  matter 
which  might  have  been  pleaded  under  that  Act  may  now,  at  a  later 
step,  be  set  up  by  way  of  audit&  querelfi.  By  sect.  79  of  Beg.  Oen. 
Hil.  16  Vict.  (1858),  1  E.  4  B.  xv.  (B.  C.  L.  R.  vol.  72),  no  writ  of 
auditl^querelft  is  to  be  allowed  unless  by  rule  of  Court  or  order  of  a  Judge. 
The  defeadant,  when  the  order  for  this  writ  was  made,  should,  if  en- 
titled to  the  security  which  he  asks,  have  applied  to  the  Judge  to  aet 
it  aside  unless  upon  the  condition  of  the  plaintiff  in  the  auditfi  quereU 
giving  security  for  costs.  Instead  of  that  he  appears  unconditionaliy. 
[CBOHFToy,  J. — ^It  would  seem  to  be  new  practice  to  require  security 
for  costs  before  appearance.]  The  rules  of  ordinary  practice  are  not 
applicable  here :  the  defendiant  has  notice  of  the  application  for  the 
writ :  in  ordinary  cases  a  writ  issues  without  leave  or  notice. 

Baylis,  contriL — ^By  stat  8  &  4  W.  4,  c.  42,  s.  84,  **  where  judgment 
shall  be  given  either  for  or  against  a  plaintiff  or  demandant,  or  for  or 
against  a  defendant  or  tenant,  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favour  such  judgment  shall  be  given  shall 
*37S1  *'®^  ^^^^  judgment  to  recover  his  costs  in  ♦that  behalf.''  There- 
^  fore,  if  the  defendant  should  here  demur  and  succeed,  he  wonld 
be  entitled  to  costs  if  auditfi  querela  be  an  *' action."  Now  in  Giles  v. 
Hutt,  1  Exch.  701,t  it  was  held  that  audita  quereU  is  an  *'  action  or  suit** 
within  stat.  4  Ann.  c.  16,  s.  4,  which  allows  of  several  pleas,  ''in  an 
action  or  suit."  As  to  Gascoigne  v.  Whalley,  2  Dyer  194  a,  it  is 
noticed  at  the  end  of  the  note  (1)  to  Turner  v.  Davies,  2  Wms.  Saund. 
148/,  thus:  ^^ It  is  said  that  costs  are  not  recoverable  in  this  action; 
Dyer  194  a :"  so  that  the  learned  commentator  was  not  satisfied  with 
the  authority.  Upon  the  words  of  stat.  8  &  4  W.  4,  c.  42,  s.  34  it 
has  been  held  that  a  party  succeeding  on  demurrer  is  entitled  to  the 
costs  of  the  demurrer,  though  there  be  also  issues  in  fact  and  a  juror 
be  withdrawn  at  the  trial :  Bentley  v.  Dawes,  10  Exch.  S47.t  If  the 
plaintiff  desire  to  discontinue,  he  can  now  do  so  only  on  undertaking 
to  pay  the  costs,  and  consenting  that,  if  they  are  not  paid  within  four 
days  of  taxation,  defendant  may  sign  judgment  of  non-pros:  Reg. 
Gen.  Hil.  16  Vict.  s.  28, 1  E.  &  B.  vi.  (E.  C.  L.  R.  vol.  72).  [Cbomptok, 
J. — ^That  is,  the  costs  due  by  law :  I  do  not  think  that  will  help  you 
much :  but  sect  84  of  stat.  8  &  4  W.  4,  c.  42,  is  more  in  your  £Eivoar: 
for  that  gives  the  plaintiff  costs  in  scire  facias :  it  looks  as  if  the 
Legislature  meant  to  include  everything.] 

Lord  Cahpbkll,  G.  J. — ^I  think  that  audita  querelfi  is  an  action  in 
which  costs  may  be  incurred,  and  that  this  rule  should  therefore  be 
made  absolute. 

WiGHTMAN,  Cromfton,  and  Hill,  Js.,  concurred. 
*S741  *Surlstone  submitted  that,  as  it  did  not  appear  that  the 
^  defendant  had  applied  to  the  plaintiff  for  security  for  costs,  the 
proceedings  ought  not  to  be  stayed  unless  upon  payment  of  the  costs 
of  the  rule  by  defendant :  Fletcher  v.  Law,  8  A.  &  E.  551  (E.  C.  L. 
R.  vol.  80)..  [Hill,  J.,  said  that  the  Master  stated  that  the  rule  applied 
only  to  the  case  of  an  original  application  for  a  rule  Nisi.] 

Lord  Gampbell,  C.  J. — You  may  insert  in  the  rule  that  proceed- 
ings are  to  be  stayed  if  security  for  costs  be  not  given  in  ten  days. 

Ordered :  **  That  the  said  plaintiff  do,  within  ten  days,  gi  ve  security  for 
the  defendant's  costs  in  the  said  first  action,  to  the  satisfaction  of  one 
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of  tbe  Masters,  in  case  the  said  plaintiif  be..omes  non-suited,  discon- 
tinues, or  the  defendant  obtains  a  verdict :  and  it  is  further  ordered 
that,  if  such  security  be  not  given  within  the  term  aforesaid,  further 
proceedings  in  the  said  first  action  be  stayed  until  the  said  plaintiff* 
shall  give  such  security." 


*MOBTIM£R  V.  The  SOUTH  WALES  Railway  Company.  r*Q7f; 

Jan.  12.  L  ^i^ 

Plaintiff  claimed  oomp«nMtion,  under  The  Lands  Clauses  Consolidation  Act,  1845  (8  A  9 
Viet.  c.  18)»  seet.  68,  from  defendants,  a  railway  Company,  for  his  premises  being  injnrioosly 
allbeted  by  tha  exeentlon  of  their  works,  the  injnry  being  tbe  diminution  of  a  How  of  water  to 
which  he  waa  entitled.  The  sherifTs  jury  awarded  him  compensation;  and  he  brought  an 
action  against  defendants  on  the  judgment.  The  inquisition,  and  the  other  proceedings  under 
Tbe  Lands  Clauses  Consolidation  Act,  1845,  as  stated  in  the  declaration,  were  perfectly  regular. 
Defendants  pleaded :  1.  That  the  premises  were  not  injuriously  affected ;  S.  That  plaintiff  was 
not  entitled  to  compensation  in  respect  of  his  interest  therein ;  8.  A  special  plea,  denying  his 
right  to  the  flow  of  water  as  claimed  by  him  befere  the  sheriC  On  the  trial,  it  was  proved  that 
pUiatiffs  premises  were  injuriously  affected,  to  some  extent,  in  the  manner  stated  :  but  defend- 
anti  set  up,  aa  a  defence,  that  the  sheriff's  jury  had  awarded  compensation  for  the  diminution 
of  the  whole  stream,  and  that  plaintiff  waa  entitled  to  the  flow  of  only  a  portion.  Verdict  for 
phdntiff 

Defendanta  applied  for  a  certiorari  to  bring  up  and  quash  the  inquisition.  The  Court  refused 
the  application. 

On  showing  cause  against  a  rule  for  a  nonsuit,  on  the  ground  that  the  jury  had  exceeded 
tbeir  jurisdiction,  by  taking  an  improper  item  into  consideration : 

Held  that,  eren  if  such  defenee  could  be  raised  under  any  circumstances^  and  by  any  form 
of  plea»  to  aa  action  on  the  judgment  (and  ttmbU  that  it  could  not),  it  could  not  be  raised  on 
tbsee  pleas :  and  that,  for  the  purposes  of  the  present  case,  as  the  inquisition  was  good  on  the 
Cue,  it  must  be  taken  that  there  was  no  excess  of  jurisdiction. 

The  declaration  stated  that  the  plaintiff  was,  at  the  time  when  the 
tan-yard  and  premises  were  injuriously  affected  as  thereinafter  men- 
tioned, possessed  thereof,  as  assignee  of  a  lease,  for  the  residue  of 
the  term  of  years  thereby  granted :  that  the  said  tan-yard  and  prem* 
ises  were  injuriously  affected  by  the  execution  of  the  works  author- 
ized by  the  special  Act  of  the  defendants,  stat.  8  &  9  Yict.  c.  cxc.;(a^ 
that  the  plaintiff  was  entitled  to  compensation,  in  respect  of  his  said 
interest,  to  an  amount  exceeding  50/. :  that  the  plaintiff  gave  notice 
to  the  defendants  of  his  interest  and  claim ;  and  that  the  defendants 
disputed  the  amount,  and  gave  ^notice  for  a  special  jury  to  r4iq7/> 
determine  the  amount,  as  provided  by  The  Lands  Clauses  Con-  '• 
solidation  Act,  1845,  8  &  9  Vict.  c.  18.(5)  The  declaration  then  set 
out  tbe  ordinary  statutory  proceedings;  and  alleged  that  ''thereupon, 
at  the  time  and  place  aforesaid,  upon  the  holding  of  the  said  inquiry, 
the  said  jury,  so  sworn  as  aforesaid,  proceeded  to  inquire  of  and  assess, 
and  did  incjuire  of  and  assess,  before  the  said  sheriff,  and  in  the  presence 
of  the  plaintiff  and  the  defendants,  so  then  and  there  respectively 
appearing  as  aforesaid,  the  said  compensation,  and  settled  and  assessed 
the  amount  thereof  at  the  sum  of  400/.,  and  eave  their  verdict  for  the 
said  sam  of  400/.  as  and  for  the  amount  of  such  compensation,  and 
thereby  determined  the  said  question  of  disputed  compensation,  and 

(a)  Loctl  and  partonal,  pnhlio :  «  For  making  a  railwaj  to  be  called  The  South  Wales 
Railway." 
(ft)  Beet  68. 
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duly  tried  the  same  upou  the  holding  of  the  said  inquiry  before  they 
gave  their  verdict  as  aforesaid :  and  thereupon  the  said  sheriff  gave 
judgment  for"  " the  said  sum/'  "and  signed  the  verdict  and  jadg- 
ment,"  which  were  deposited  among  the  records  of  the  Quarter  Ses- 
sions for  the  county.  Averment :  that  all  matters,  &c.,  were  done,  &c 
under  the  Act,  and  afterwards,  necessary  to  entitle  the  plaintiff  to 
have  the  said  sum  of  4O01:,  aud  costs :  yet  the  defendants  have  not 
paid  the  same. 

Pleas :  1.  That  the  said  tan  yard  and  premises  were  not  injuriously 
affected  by  the  execution  of  the  works  authorized  by  the  said  last- 
mentioned  Act  of  Parliament  as  alleged.     Issue  thereon. 

2.  That  the  plaintiff  was  not,  nor  is  he  entitled  to  compensation  in 
respect  of  his  said  supposed  interest  in  the  said  tan-yard  and  premises 
as  alleged.    Issue  thereon. 

*3771       *^'  That  the  said  notice  in  writing  in  the  declaration  first 
^  mentioned  was  and  is  in  the  words  and  figures  following,  that 
is  to  say: 

To  The  South  Wales  Railway  Company. 
Whereas,  by  the  execution  of  the  works  which,  by  the  Act  of 
Parliament  made,"  &c.  (8  &  9  Vict.  c.  cxc),  "  are  authorized  to  be 
executed,  a  certain  tan-yard  and  premises,  situate  in  the  parish  of 
Saint  Peter,  in  the  county  of  the  borough  of  Carmarthen,  held  and 
possessed  by  me  under  and  by  virtue  of  an  assignment  of  a  lease  for 
the  term  of  years  hereinafter  mentioned,  have  been  injuriously  af- 
fected :  And  whereas  I  am  entitled  to  compensation  in  respect  of  the 
said  lands  so  injuriously  affected  as  aforesaid:  Now  I  the  under- 
signed, James  Mortimer,  give  you  notice,  that  I  require  you  to  pay 
me,  and  I  claim,  as  the  amount  of  the  compensation  to  which  I  am  so 
entitled,  the  sum  of  757/.  And  further  take  notice  that,  unless  you, 
the  said  Company,  are  willing  to  pay  to  me  the  amount  of  compensa- 
tion so  claimed,  and  shall  enter  into  a  written  agreement  for  that 
purpose  within  twenty-one  days  after  the  receipt  by  you  of  this  notice, 
then  it  is  my  desire  that  the  amount  of  such  compensation  shall  be 
settled  by  a  jury.  And  take  further  notice,  that  the  nature  of  mv 
interest  in  the  said  tan-yard  and  premises  is  as  follows :  I  so  held, 
was  possessed  of,  and  hold  and  am  possessed  of,  the  said  tan-yard  and 
premises  for  the  residue  of  the  term  of  years  mentioned  in  the  assign- 
ment of  a  lease,  whereof  a  copy  is  hereunto  annexed  or  subscribeicl; 
and  I  hold  the  same  under  and  according  to  the  same  lease  and  assign- 
ment thereof. 

"  Dated  this  8d  day  of  July,  1857. 

"Jahks  Mobtivsr." 
*3781  ^-^^^  ^^®  defendants  say  that  the  plaintiff,  being  possessed 
-'  of  the  said  tan-yard  and  premises,  claimed  to  be  by  reason 
thereof  entitled  as  of  right  to  the  flow  of  certain  water  to  and  into  the 
said  tan-yard  and  premises,  and  to  the  use  of  the  said  water  upon  and 
for  the  purposes  or  the  said  tan-yard  and  premises ;  and  alleged  that 
the  defcLdants,  in  the  execution  of  the  works  authorized  by  the  said 
Act  of  Parliament  in  the  declaration  first  mentioned,  diverted  and  in- 
terrupted the  flow  of  the  said  water,  and  deprived  the  plaintiff  of  the 
benefit  thereof,  and  that  the  said  tan-yard  and  premises  were  thereby 
injuriously  affected.    And  the  defendants  say  that  the  claim  of  the 
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plaintiff  to  have  compensation  or  satisfaction  made  to  bim  by  tbe 
defendants  was  a  claim  for  and  in  respect  of  sucb  alleged  injury  as 
last  mentioned,  and  not  for  or  in  respect  of  any  other  injury  or  aam- 
age  whatever.  And  the  defendants  in  fact  say  that  tbe  plaintiff  was 
not^  by  reason  of  tbe  possession  of  the  said  tan-yard  and  premises,  or 
otherwise,  entitled  as  of  right  to  tbe  flow  and  use  of  the  said  water  as 
claimed  and  alleged  by  him  as  aforesaid.    Issue  thereon. 

On  the  trial,  before  Bramwell,  B.,  at  the  last  Spring  Assizes  for 
Carmarthenshire,  it  appeared  that  the  plaintiff  had  claimed,  upon  the 
inquiry  which  took  place  before  the  sheriff  as  stated  in  the  aeclara- 
tion,  compensation  in  respect  of  an  alleged  diminution,  by  the  execu- 
tion of  tbe  works  of  the  Company,  of  a  strewi  which  passed  through 
his  premises.  This  stream  was  formed  by  the  junction,  outside  the 
plaintiff^s  premises,  of  two  different  streams  of  water,  to  the  flow  oi 
one  of  which  it  was  admitted  that  the  plaintiff  was  entitled.  It  was 
proved  that  the  stream  passing  through  the  plaintiff's  premises  had 
been  diminished  by  the  formation  of  the  *railway;  but  tne  de-  r»oyA 
fendants  contended  that  the  plaintiff  had  not  limited  his  claim  '* 
before  the  sheriff  to  the  diminution  of  such  portion  of  the  water  as  he 
was  entitled  to;  that  the  sheriff's  jury  had  awarded  compensation  in 
respect  of  the  diminution  of  the  whole  stream;  and  that  the  plaint t6f 
was  not  entitled  to  succeed  in  the  present  action,  unless  he  proved  a 
right  to  compensation  of  the  same  character  and  extent  as  that  claimiKl 
by  him  before  the  sheriff.  The  learned  Judge  told  the  jury  that,  if 
the  stream  which  passed  through  the  plaintiff's  premises  had  been 
lessened  by  the  execution  of  the  Company's  works,  the  premises  were 
injuriously  affected  within  the  meaning  of  tbe  Act;  and  that  the 
plaintiff  was  entitled  to  a  verdict.  The  jury  found  a  verdict  for  the 
plaintiff:  and  the  learned  Judge  reserved  leave  for  the  defendants  to 
move  for  a  nonsuit  or  to  enter  a  verdict  for  the  defendants. 

Before  action,  in  Hilary  Term,  1858,  the  defendants  moved  for  a 
rale  to  show  cause  why  a  certiorari  should  not  issue  to  bring  up  the 
inquisition,  for  the  purpose  of  quashing  it,  on  the  groi.ad  that  the 
sheriff's  jury  had  exceeded  their  jurisdiction  in  the  assessment  of 
compensation.    The  Court  refused  the  rule. 

M.  S.  Oiffard,  in  Easter  Term,  1858,  obtained  a  rule  Nisi  to  enter 
a  nonsuit,  "  on  the  ground  that  one  of  the  subjects  of  claim  for  which 
the  sheriff's  jury  had  assessed  compensation  was  the  subject  of  an 
action  at  law,  and  was  not  for  compensation  under  sect.  68  of  The 
Lands  Clauses  Consolidation  Act ;"  or  for  a  new  trial  on  the  ground 
of  misdirection. 

ffrore,  Lush,  and  Bowen  now(a)  showed  cause. — The  *defend-  r»ooA 
ants  cannot,  upon  these  pleadings,  question  any  particular  item  ^ 
in  respect  of  which  compensation  was  awardea  by  the  jury  before  the 
sheriff.  Upon  the  first  two  pleas,  which  in  fact  go  to  show  that  the 
judgment  upon  which  this  action  is  brought  is  a  nullity,  the  issues 
are  established  in  favour  of  the  plaintiff  if  it  is  proved,  as  it  was  at 
the  trial,  that  the  lands  were  injuriously  affected  to  any  extent,  and 
that  tbe  plaintiff  had  an  interest  in  them.  That  being  proved,  a  gene- 
ral right  to  compensation  is  established ;  and  the  defendants  canni  »t 

(a)  And  «■  Friday,  KoT«Bb«r  6th,  1858.    Btfor*  Lord  Campb«11,  C.  J.,  WigbtniAB,  J.,  ani 
Hfli,J. 
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then  raise  the  question  whether  one  of  the  items  taken  into  accoant 
by  the  sheriff's  jury,  in  awarding  the  amount,  was  a  proper  item  for 
compensation  or  not.  The  proper  mode  of  raising  that  question 
would  be  to  move  for  a  certiorari  to  bring  up  the  inquisition  for  the 
purpose  of  quashing  it :  Be  Penny,  7  E.  &  B.  660  (E.  C.  L.  B,  vol. 
90).  In  that  case  it  was  held  that  the  improper  admission  of  a  par- 
ticular item  need  not  appear  upon  the  face  of  the  inquisition,  and 
might  be  gathered  from  affidavits :  but  here  the  Court,  by  refusing  to 
grant  the  certiorari,  has  held,  in  fact,  that  no  improper  item  was  ad- 
mitted. It  is  not  denied  that  the  precept  and  finding  are  within  The 
Lands  Clauses  Consolidation  Act,  1845:  the  defendants,  therefore, 
cannot,  in  an  action  upon  the  judgment,  impeach  the  verdict  of  the 
8herifl:*'s  jury,  which  is  a  record  by  virtue  of  sect.  60.  But,  further, 
there  was  no  misdirection.  [Lord  Campbell,  C.  J. — We  should  first 
like  to  hear  the  argument  on  the  other  side,  as  to  whether  the  inqui- 
sition can  now  be  questioned.] 
♦8811       Montagu  Smith,  H,  S,  Giffard,  and  F.  W.  Lhyd,  contri. — •The 

J  first  plea  denies  that  the  lands  were  injuriously  affected  modo 
et  formS ;  in  the  manner,  that  is,  in  which  they  were  alleged  to  he 
injuriously  aflfected  before  the  sheriflF.  [Wightman,  J. — ^The  plain- 
tiff succeeds  upon  that  issue  if  he  proves  that  the  lands  are  injuriouslr 
affected  in  any  degree.]  He  must  also  prove  that  they  are  affected  by 
the  same  causes,  and  in  the  same  mode,  as  those  which  he  alleged  in 
claiming  compensation.  The  remedy  by  certiorari  does  not  deprive 
the  plaintiff  of  his  right  to  raise  the  same  question  in  an  action  on 
the  judgment.  Here  the  measure  of  damages  claimed  by  the  plain- 
tiff was  clearly  wrong:  he  had  a  right  of  water  only  in  respect  of 
part  of  the  stream  flowing  through  his  premises ;  ,and  his  claim  to 
compensation  should  have  been  confinea  to  the  diminution  of  that 
portion. 

Lord  Campbell,  C.  J. — ^This  rule  must  be  discharged.  The  action 
is  brought  upon  a  judgment,  following  the  inquisition  found  before 
the  sheriff,  imder  The  Lands  Clauses  Consolidation  Act,  1845,  to 
recover  40021,  the  amount  of  compensation  awarded  by  the  sheriff's 
jury  for  injury  caused  to  the  plaintiff's  lands  from  the  execution,  by 
the  defendants,  of  works  under  their  special  Act.  The  defendants 
endeavour  to  show,  by  way  of  defence  to  this  action,  that  the  sheriff^s 
jury  awarded,  in  respect  of  the  diversion  of  the  water  which  flows 
through  the  plaintiff  s  premises,  damages  in  respect  of  the  whole 
stream  diminished,  the  plaintiff  having  a  right  to  compensation  only 
in  respect  of  the  diminution  of  a  portion  of  it;  and  that,  in  so  award! 
ing,  the  jury  committed  an  excess  of  jurisdiction.  I  am  of  opinion 
«noA-|  that  that  defence  is  not  open  upon  these  issues :  nor  do  I  *think 

^  that  the  defendants  could  have  pleaded  any  plea  to  that  effect 
which  would  have  been  good.  The  pleas  on  the  record  are :  first,  that 
the  lands  were  not  injuriously  affected ;  secondly,  that  the  plaintiff 
was  not  entitled  to  compensation  in  respect  of  his  interest;  and, 
thirdly,  a  special  plea  setting  out  the  nature  of  the  plaintiff's  claim 
before  the  sheriff^s  jury,  and  denying  his  right  to  the  flow  of  water  as 
so  claimed  by  him.  Now  these  pleas  are  good.  The  first  two  go  to 
show  that  the  judgment  was.  a  nullity.  But  the  defendants  fail  to 
support  them.     The  lands  were  injuriously  fiffect^;  and  the  plaintiff 
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was  entitled  to  some  amount  of  compensation.  And,  as  to  the  third 
plea,  if  there  was  any  excess  of  jarisdiction  committed  in  determining 
the  amount  of  compensation,  the  defendants  were  entitled  to  move  for 
a  certiorari  to  bring  up  the  inquisition ;  but  they  cannot  dispute  the 
inquisition  in  an  action  upon  the  judgment  which  follows  it.  I  do 
not  know  what  took  place  when  the  certiorari  was  moved  for  and 
refused  in  this  Court :  but,  as  it  was  refused,  it  must  be  presumed 
that  no  excess  of  jurisdiction  took  place.  When  an  action  is  brought 
on  a  judgment  following  an  inquisition,  this  Court  cannot  enter  into 
the  consideration  of  the  particular  items  in  respect  of  which  compen- 
sation was  given :  that  would  be,  in  effect,  reopening  the  whole  inquiry 
before  the  sheriff!  If  we  are  satisfied  that  there  was  jurisdiction,  we 
cannot  review  the  manner  in  which  it  was  exercised. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  proceedings  before 
the  sheriff  are,  upon  the  face  of  them,  perfectly  regular ;  and  it  would 
be  contrary  to^U  rule  to  question  the  legality  of  a  judgment,  good 
upon  itfl  ♦face,  in  a  collateral  proceeding  taken  to  enforce  it.  r*QOQ 
The  judgment  is  either  good  in  toto  or  bad  in  toto:  if  there  •- 
was  sufficient  jurisdiction,  we  cannot,  in  an  action  on  the  judgment, 
discuss  the  items  in  respect  of  which  it  was  given.  The  first  two 
issues  are  clearly  proved  in  favour  of  the  plaintiff.  The  third  seems 
hardly  relied  on  :  it  is,  however,  the  only  plea  which  would  raise  the 
(question  as  to  the  particular  items  of  compensation.  But  that  ques- 
tion, as  I  have  said,  cannot  be  raised  at  all  in  this  action.  The 
defendants,  therefore,  fail  in  showing  that  there  was  such  a  defect  of 
jarisdiction  as  would  make  the  judgment  void :  and  the  rule  must 
therefore  be  discharged. 

Crohpton,  J. — I  was  not  present  during  the  whole  of  the  argu- 
ment :  but  my  impression  agrees  with  the  opinion  of  the  rest  of  the 
Court.  The  proceedings  upon  which  the  judgment  is  founded  are 
perfectly  regular  on  the  face  of  them.  Then,  the  issues  upon  the  first 
two  of  the  pleas,  by  which  the  defendants  attempt  to  impeach  the 
validity  of  the  judgment,  were,  I  understand  from  the  facts,  proved 
in  favour  of  the  plaintiff.  It  was  established  that  the  lands  were  inju- 
riously affected,  and  that  the  plaintiff  had  an  interest  in  them.  But 
the  defendants  further  contena  that  compensation  was  awarded  for  a 

Eortion  of  the  plaintiff's  claim  which  was  not  properly  founded.  But 
ow  can  that  question  be  raised  in  this  action  ?  It  is  unnecessary  to 
decide  whether  it  could  be  raised  under  any  plea;  though  I  am 
inclined  to  think  that  it  could  not.  It  certainly  cannot  be  raised  upon 
this  record.  The  contention  is  only  that  there  was  an  improper  assess- 
ment of  damages.  We  must,  as  was  said  *by  Tindal,  C.  J.,  in  r^oo^ 
Corrigal  v.  The  London  and  Blackwall  Railway  Company,  6  L 
M.  k  G.  219,  248  (£.  C.  L.  B.  vol.  44),  take  the  inquisition  as  it  appears 
upon  the  face  of  the  declaration :  and,  as  it  there  appears,  it  is  per- 
fectly good. 

Hill,  J. — ^I  am  of  the  same  opinion.  It  is  clear  that  the  plaintiff's 
premises  were  injuriously  affected,  and  that  he  was,  at  all  events  to 
some  extent,  entitled  to  the  flow  of  the  water  which  was  lessened  by 
the  execution  of  the  works.  The  defendants  say  that  he  also  claimed 
and  received  compenaition  for  the  diminution  of  the  flow  of  a  portion 
to  which  he  was  not  entitled.    But,  in  the  first  place,  that  question  is 
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not  raised  by  the  pleas ;  and,  secondly,  even  if  it  were,  the  inquisition, 
as  it  is  stated  in  the  declaration,  is  good,  and  therefore,  according  to 
Corrigal  r.  The  London  and  Blackw»ll  Railway  Company,  cannot  be 
impeached  in  an  action  on  the  judgment. 

Rule  discharged. 


^^oQM   *HANNAH  SENIOR,  Administratrix  of  JOHN  SENIOR,  t, 
^^^J  WARD.    Jan.  IS. 

Where  a  Mrrant  it  injared  or  killed  wbile  in  the  employ  of  hit  maiter,  by  •■  aMideBl 
reenlting  from  the  babitvel  negligenoe  of  hi*  fellow^Mrvaste,  known  »nd  aeqaieeeed  in  by  Ihe 
muter,  the  master  it  not  liable  to  an  action  by  the  lerrant,  or,  if  he  be  killed,  by  his  repreeent- 
atire,  if  the  servant  has  by  his  own  negligence  at  the  time,  in  knowing  and  disregarding  the 
danger,  materially  contributed  to  the  accident. 

Unless  there  be  such  contributory  negligence  by  the  serrant,  the  master  is  liableu 

Defendant,  proprietor  and  manager  of  a  eolliery,  published,  under  stat.  18  A  19  Yiet.  1. 108, 
special  rules,  one  of  which  provided  for  the  testing,  each  day,  in  a  particular  manner,  the  ropt 
by  whioh  the  pitmen  descended.  This  rule  was,  to  defendant's  knowledge,  habitually  violated 
by  the  banksman  and  others  whose  duty  it  was  to  carry  it  out.  8.,  a  pitman  in  defendaat'i 
employ,  who  knew  of  the  rule  and  of  its  habitual  violation,  refused,  though  advised  by  the 
banksman,  to  examine  the  rope  (which  had  been  accidentally  ii^ured  the  night  before^  and  not 
tested  since),  before  descending  by  it  into  the  pit    The  rope  broke,  and  8.  was  killed. 

In  an  action  by  S's  administratrix, 

Held,  that  defendant  was  not  liable. 

Declaration  by  Hannah  Senior,  administratrix  of  John  Senior : 
For  that,  on  6th  January,  1868,  and  after  the  coming  into  operation 
of  Stat.  18  &  19  Vict.  c.  108,  entitled  ''  An  Act  to  amend  the  law  for 
the  inspection  of  coal-mines  in  Great  Britain,"  defendant  was  the  pro- 
prietor and  manager  of  a  coal-mine,  then  being  in  his  care  and  direc- 
tion, and  so  continued  until,  &c.,  the  time  of  the  committing,  &c. :  that 
the  said  John  Senior  was  a  servant  of  defendant  in  the  working 
of  his  said  mine ;  nevertheless,  by  the  wrongful  act,  omission,  n^Iect 
and  default  of  defendant,  and  not  otherwise,  a  rope  of  defendant^  in 
his  use,  and  by  the  aid  of  which  the  said  John  Senior  was,  in  the 
course  of  his  said  service,  and  with  the  privity  and  authority  of  defend- 
ant, being  lowered  into  the  said  mine  to  work  there  for  defendant^ 
without  any  default  of  the  said  John  Senior,  suddenly  snapped  and 
broke  asunder,  the  same  having  become  and  then  being  unsafe  and 
unfit  for  such  use ;  whereby,  and  not  otherwise,  the  said  John  Senior, 
*3861  ^^^  neither  knew,  nor  had  the  means  of  knowing  at  any  *tirae^ 
^  that  the  said  rope  was  so  unfit  or  unsafe,  was  suddenly  thrown 
and  fell  down  into  the  said  mine,  and  wa^  thereby  so  greatly  injured 
that  he  afterwards,  and  within  twelve  calendar  months  before  this  suit^ 
thereof  died. 

Pleas:  1.  Not  guilty.  2.  That  defendant  was  not  manager  of 
the  said  coal-mine,  nor  was  the  same,  nor  did  the  same  continue  to  be, 
then  under  his  care  and  direction  as  alleged.    Issue  on  both  pleas. 

At  the  trial  before  Gockburn,  C.  J.,  at  the  last  Summer  Assizes  for 
Derbyshire,  it  appeared  that  the  action  was  brought,  under  stat.  9  k 
10  Vict.  c.  93,  by  the  plaintiff,  a  widow,  to  recover  damages  for  the 
death  of  her  son,  John  Senior,  who  was  accidentally  killed  while  in 
the  employ  of  the  defendant.  The  defendant,  who  was  the  proprietor 
and  manager  of  a  colliery  at  Killamarsh,  had,  after  the  passing  of  stat 


1  ELLIS  &  ELLIS.     Q.  B.  886 


18  4  19  Vict.  c.  108,  drawn  up  special  rules  for  the  management  of 
the  colliery,  which  were  duly  approved  and  published  under  the  Act. 
The  following  were  referred  to  in  the  course  of  the  argument. 

"  1.  That  the  owner  or  agent,  being  the  manager  of  the  colliery, 
shall  provide  the  viewers,  underviewers,  engineers,  deputies,  and 
other  persons  placed  in  situations  of  responsibility,  at  their  request, 
all  facilities,  materials,  and  assistance  requisite  in  the  opinion  of  such 
owner  or  manager  for  conducting  the  colliery  in  such  a  manner  as 
will  best  conduce  to  the  safety  of  the  persons  employed  therein ;  and 
that  he  or  they  shall  do  the  utmost  in  their  power  to  employ  eiScient 
officers,  enginemen,  banksmen,  hangers-on,  and  other  responsible  per- 
sons in  their  several  departments;  and  shall  require  from  time  to 
time  reports  from  such  officers  as  to  the  due  observance  of  the  general 
and  special  rules,  and  the  safe  condition  of  the  colliery. 

*"2.  The  owner,  agent,  underviewers,  or  deputies  shall  riie0Q7 
have  control  over  all  persons  employed  at  this  colliery,  and  ^ 
the  latter  must  obey  their  lawful  commands  in  their  respective  occupa- 
tions ;  and  the  deputies  must  report  to  the  agent  or  underviewer  any 
violation  of  these  rules,  or  of  their  own  orders,  so  that  steps  may  be 
taken  to  insure  discipline  throughout  the  works,  with  a  view  to  the 
preservation  of  life." 

"  Enginemen,  banksmen,  and  hangers-on," 

"  33.  Every  morning,  before  the  engine  is  started,  the  enginemau 
shall  see  that  the  engine,  boilers,  machinery,  drums,  ropes,  breaks, 
indicators,  and  signal  bells  are  safe  and  in  good  working  order ;  the 
ropes  and  loaded  cs^es  are  then  to  be  run  slowly  twice  up  and  down 
the  pit,  before  any  person  descends  or  ascends." 

"42.  The  heacl  banksman  must  be  at  the  pit  not  later  than  six 
o'clock  in  the  morning,  and  provide  a  sufficient  number  of  lights ;  and 
before  the  engine  is  started  he  must  see  that  the  pulleys,  ropes,  cages, 
chains,  and  landing  doors  or  frames  are  in  safe  working  condition; 
and  he  shall  not  allow  any  person  to  descend  or  ascend  the  pit  until 
the  ropes  and  loaded  cages  have  been  twice  run  up  and  down,  and  the* 
ropes,  chains,  cappings,  and  cages  carefully  examined  by  hijpu ;  audi 
if  any  weakness  or  defect  is  found  in  anything  belonging  to  the  pit- 
top,  or  in  the  engine  or  machinery,  he  must  not  permit  any  person  to 
deacend  or  ascend  until  it  is  made  secure,"  &c. 

It  was  proved  that  the  rule  requiring  the  loaded  cage  to  be  ran  up 
and  down  every  morning,  before  any  person  was  permitted  to  descend, 
bad  been  habitually  violated  by  the  enginemau  and  banksman,  to 
defendant's  knowledge,  for  many  weeks  before  the  accident:  and 
*that  the  deceased  and  his  two  brothers,  who  were  employed  r^ooo 
by  the  defendant  as  miners,  were  acquainted  with  the  rule,  and  ^ 
knew  that  it  was  so  violated.  On  the  night  of  5th  January,  1858,  the 
rope  by  which  the  cage  was  run  up  and  down,  and  which  had  been 
previously  in  good  condition,  was  injured  by  a  fire  which  occurred  at 
the  colliery.  The  next  morning,  the  deceased,  his  two  brothers,  and 
another  miner  came  to  the  pit  for  the  purpose  of  descending.  The 
enginemau  and  banksman  had  examined  the  rope  that  morning,  before 
it  was  light,  and  had  not  detected  any  injury ;  out  they  had  not  tested 
it  with  the  cage  according  to  the  rule.  The  banksman  told  the  de- 
ceased and  his  companions  that  they  had  better  examine  the  rope  be- 
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fore  descending.    They  did  not  do  so,  and  got  into  the  cage ;  the  rope 
broke  as  the  cage  was  descending,  and  they  were  all  four  killed. 

A  verdict  was  found  for  the  pkintiff  for  80t,  with  leave  to  move  to 
enter  the  verdict  for  the  defendant,  or  for  a  nonsuit.  Two  other  actions 
by  the  plaintifl^  for  the  death  of  her  two  other  sons,  respectively,  were 
to  abide  the  event  of  this  action. 

Mellor,  in  last  Michaelmas  Term,  obtained  a  rule  to  show  cause  why 
a  verdict  should  not  be  entered  for  the  defendant,  or  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had,  "  on  the  ground  that  the 
negligence  which  occasioned  the  death  of  the  plaintiff's  son  was  not 
the  negligence  of  the  master,  but  of  a  fellow-workman,  not  shown  to 
have  been  incompetent  for  the  discharge  of  the  duties  devolved  upon 
him." 

^qoQ-i  Macaulay  and  Brewer,  on  a  later  day  in  that  Term,(a)  •showed 
*  -'  cause. — There  is  nothing  in  this  case  to  take  it  out  of  the  rule, 
which  may  be  gathered  from  Hutchinson  v.  York,  Newcastle  and  Ber- 
wick Railway  Company,  6  Exch.  843,t  Priestly  v.  Fowler,  3  M.  &  V. 
l,t  Tarrant  v.  Webb,  iS  Com.  B.  797  (E.  C.  L.  R  vol.  86),  and  BoK 
erts  V.  Smith,  2  H.  &  N.  213,t  that  although  a  master  is  not  liable  for 
an  accident  caused  to  his  servant  by  the  negligence  of  a  fellow-servant, 
provided  the  master  has  not  been  guilty  of  negligence,  omissive  or 
commissive,  yet  he  is  liable  if  the  fellow-servant  causing  the  accident 
was  negligent  or  incompetent  to  the  master^s  knowledge,  or  if  the  ac- 
cident was  the  result  of  a  general  system  of  negligence  on  the  part  of 
his  servants  which  was  known  and  acquiesced  in  by  him.  Here  the 
defendant  knew  and  acquiesced  in  the  habitual  violation,  by  his  ser- 
vants, of  the  special  rules  of  the  colliery,  approved  by  the  inspectors 
as  proper  for  the  safety  of  those  employed  in  the  mine :  the  acci- 
dent was  the  result  of  that  habitual  violation ;  and  the  defendant  is 
therefore  liable. 

Mellor^  contrjL(6) — Even  if  the  defendant  was  aware  of  the  general 
violation  of  the  rules,  his  negligence  would  be  too  remote  to  render 
him  liable  for  this  particular  result  of  that  violation.  The  violation 
of  the  rules  on  the  occasion  in  question,  viz.  the  neglect  to  test  the 
rope,  was  not  the  negligence  of  the  defendant,  but  that  of  his  servants, 
for  which  he  is  not  liable,  according  to  the  rule  laid  down  in  Priestly 
V.  Fowler,  which  has  been  universally  recognised,  and  confirmed  by 
all  subsequent  cases  involving  the  same  question.  There  is  nothing 
*3901  ^^  '''show  that  the  defendant  knew  of  the  special  injury  to  the 
^  rope ;  and  the  negligence  of  his  servants,  who  did  know  of  it, 
does  not  make  him  liable,  if  they  were  reasonably  competent  for  the 
employment.  That  is  clear  from  Priestly  v.  Fowler  and  Hutchinson 
V.  York,  Newcastle  and  Berwick  Railway  Company.  The  case  falls 
within  the  rule  established  by  those  cases  and  Wigmore  v.  Jay.  5 
Exch.  854,t  Skipp  t*.  Eastern  Counties  Railway  Company,  9  Exch. 
223,t  Seymour  v.  Maddox,  16  Q.  B.  326  (E,  C.  L.  R.  vol.  71),  and  The 
Bartonshill  Coal  Company  v.  Reid,  3  M'Q.  App.  Ca.  266,  that  a  servant, 
as  between  his  master  and  himself,  is  to  be  considered  as  taking  upon 

(a)  Thanday,  NoTamber  ISth.  Before  Lord  CmmpbeU,  C.  J.,  Wightmta,  J.,  Brie,  J.,  and 
Hill,  J. 

(6)  Taeadaj,  KoTember  23d.  Before  Lord  Campbell,  C.  J.,  Wightman,  J.,  Erie,  J.,  and 
HiU,  J. 
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himself  all  the  ordinary  risks  of  the  service  into  which  he  enters, 
including  those  arising  from  the  acts  of  his  fellow-servants,  if  they 
are  not  incompetent  to  the  knowledge  of  the  master. 

But,  further,  the  deceased  contributed  to  the  accident  by  his  own 
negligence,  in  disregarding  the  warning  of  the  banksman  to  examine 
the  rope  before  descending.  It  is  therefore  immaterial  whether  the 
'defendant  did  or  did  not  know  of  the  negligence  of  his  servants, 
either  generally  or  in  the  particular  instance.  If  the  deceased  had 
survived,  he  could  not  have  brought  an  action  against  the  defendant ; 
Griffiths  r.  Gidlow,  3  H.  &  N.  648  ;t  and  the  personal  representative 
has  no  wider  right  of  action,  under  stat.  9  &  10  Vict.  c.  93,  than  the 
deceased  would  have  had.  Griffiths  v.  Gidlow  is  also  an  authority  to 
show  that,  if  the  master  provides  proper  apparatus,  he  is  not  liable  to 
a  servant  for  an  accident  caused  by  the  negligence  of  fellow-servants 
in  working  it. 

*Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  c«qqi 
Court,  •  •- 

We  are  of  opinion  that  the  rule  to  enter  the  verdict  in  this  case 
for  the  defendant  or  to  enter  a  nonsuit  must  be  made  absolute. 

The  authorities  upon  the  subject  are  all  collected  and  commented 
upon  in  The  Bartonshill  Coal  Company  r.  Beid,  3  Macq.  App.  Ca. 
266.  According  to  these  authorities,  the  action  would  not  have  been 
maintainable  if  the  deceased  had  come  to  his  death  purely  from  the 
negligence  of  his  fellow-servants  employed  in  the  same  work  with 
him.  However,  a  strong  case  of  negligence  on  the  part  of  the  defendant, 
as  contributing  to  the  death,  has  been  made  out ;  and  if  an  answer 
had  not  been  given  to  this  case,  by  showing  negligence  on  the  part 
of  the  deceased  which  contributed  to  his  death,  we  think  the  defenaant 
ought  to  have  been  held  liable.  After  the  passing  of  stat.  18  &  19 
Vict.  c.  108,  for  the  inspection  of  coal-mines,  under  sect.  5,  special 
rules  were  framed,  and  duly  approved  of,  for  the  regulation  of  the  de- 
fendant's colliery;  and  by  one  of  these  rules  it  was  provided  that,* every 
morning,  before  the  miners  were  let  down  the  shaft  into  the  mine,  the 
cage  by  which  they  were  to  descend  should  be  let  down  and  pulled 
up  a^in,  heavily  loaded,  to  test  the  sufficiency  of  the  rope  and  of  the 
tackhng.  But  the  defendant,  who  superintended  the  working  of  his 
colliery,  instead  of  enforcing  this  rule,  allowed  it  to  be  entirely  ne- 
glected :  and,  to  his  knowledge,  it  had  been  entirely  neglected  hy  his 
workmen  for  many  weeks  before  the  accident  happened  which  caused 
the  death  of  the  deceased.  The  night  before  the  accident,  the  rope 
*by  which  th6  caee  was  suspended,  being  then  in  good  condi-  r*QQo 
tion,  was  injured  by  an  accidental  fire  in  the  colliery.  Next  ^ 
morning,  the  deceased  and  other  miners  were  let  down  the  shaft, 
without  any  testing  of  the  rope  and  the  tackling.  If  that  testing  had 
taken  place,  the  insufficiency  of  the  rope  would  have  been  discovered, 
and  the  men  would  all  have  been  saved.  But  the  rope  broke,  and  the 
deceased,  with  several  others,  was  killed  on  the  spot.  There  was  most 
culpable  negligence  on  the  part  of  the  defendant,  in  neglecting  the 
rule,  and  in  keeping  in  his  employment  a  banksman  who  he  knew 
habitually  disregarded  it.  Looking  to  these  facts  only,  although  the 
banksman  was  the  fellow-servant  of  the  deceased,  and  both  the 
deceased  and  he  were  employed  by  the  defendant  in  the  colliery 
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fellow-labourers,  we  should  have  held  the  defendant  liable,  his  nq;b- 
gence  having  materially  contributed  to  the  death  of  the  deceased. 

But,  according  to  the  report  of  the  learned  Judge  who  tried  the 
cause,  it  was  further  in  evidence  that  gross  negligence  was  to  be 
imputed  to  the  deceased  himself,  and  that  this  negligence  materially 
contributed  to  his  death.  With  the  exercise  of  ordinary  prudence  he 
would  have  escaped  the  danger,  and  his  \i{Q  would  have  been  saved. 
He  knew  the  rule  of  testing  the  rope  and  tackling  every  morning, 
and  he  knew  that  this  rule  was  habitually  violated :  further,  in  the 
morning  of  the  accident,  he  and  the  other  miners  were  told  by  the 
banksman  that  they  had  better  examine  the  rope  before  they  went 
down.  Nevertheless  they  disregarded  this  warning;  and,  immedi- 
ately getting  into  the  cage,  the  rope  broke  as  it  descended,  and  they 
were  killed. 

^qoo-i  *We  conceive  that  the  Legislature,  in  passing  the  statute  on 
-'  which  this  action  is  brought,  intended  to  give  an  action  to  the 
representatives  of  a  person^killed  by  negligence  only  where,  had  he 
surviyed,  he  himself,  at  the  common  law,  could  have  maintained  an 
action  against  the  person  guilty  of  the  alleged  negligence.  Under 
the  circumstances  of  this  case,  could  the  deceased,  if  he  had  survived, 
have  maintained  an  action  against  the  defendant  for  what  he  suffered 
from  the  accident  ?  We  think  that  he  could  not :  for,  although  the 
negligence  of  the  defendant  might  have  been  an  answer  to  the  defence 
that  the  accident  was  chiefly  caused  by  the  negligence  of  a  fellow- 
servant,  the  negligence  of  the  plaintiff  himself  which  materially 
contributed  to  the  accident,  would,  upon  well-established  principles, 
liave  deprived  him  of  any  remedy.      Volenti  non  Jit  injuria. 

The  other  two  cases  grouped  with  this  were  to  abide  the  same  event 
In  each  of  them  the  deceasea  was  adult,  and,  with  the  same  knowledge, 
conduced  to  the  same  fatal  result    Therefore  in  all  the  three  we  must 


give  judgment  for  the  defendant. 


Judgment  for  the  defendant 
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Stewards  of  hone-raeea  ore  not  in  the  itriot  legal  position  of  judges  or  arbitralon;  and, 
trhore  there  are  more  than  one,  it  is  not  necessary,  to  make  their  decision  ralid,  that  it  ahooli 
haro  been  arrived  at  jointly.    It  need  only  be  fair  and  final. 

The  three  stewards  of  a  horse-raoe,  as  to  whieh  their  decision  was  to  be  final,  met  and  dts- 
eussed  an  objection  raised  to  the  winner  by  a  competitor.  No  aotaal  decisiAi  waa  then  arrired 
at ;  and  no  other  meeting  of  the  three  was  held.  Afterwards  two  of  the  three  stewards  msde 
known  their  decision ;  and  the  third,  npon  hearing  it,  made  known  his  dissent  from  it  Held, 
that  the  decision  of  the  two  was  valid. 

Declaration  for  money  received  by  defendant  for  the  use  of 
plaintiff,  and  for  money  due  from  defendant  to  plaintiff  on  acoounta 
stated. 

Plea.  Never  indebted.     Issue  thereon. 

At  the  trial,  before  Grompton,  J.,  at  the  London  Sittings  after  last 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiff,  an  owner  of  race-horses,  to  recover  from  the  defendant, 
Clerk  of  the  course  at  Catterick  Bridge  Races,  165L,  the  amount  of 
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the  stakes  received  by  him  in  the  "  Ninth  Easby  Triennial  Produce 
Stakes,"  run  at  Catterick  Bridge  Baces,  on  7th  April,  1858,  and  which 
the  plaintiflF  alleged  had  been  won  by  his  horse  Kelpie. 

It  appeared  that  horses  are  entered  for  the  race  in  question  as 
follows.  Each  subscriber  names  one  or  more  mares  then  in  foal  to  a 
horse  mentioned  at  the  time,  and  the  produce  of  such  mares  are  the 
horses  which  are  entitled  to  run,  or  must  pay  the  specified  forfeit. 
They  run  on  three  separate  occasions,  viz.,  when  two  years  old,  when 
three  years  old,  and  when  four  years  old ;  but  the  winner  receives 
each  year  the  stakes  to  which  he  is  entitled.  A  Mr.  Edwards  had 
entered  the  names  of  two  mares,  one  of  which  foaled  Kelpie,  which, 
before  the  race  was  run,  was  bougjit  by  the  plaintiff.  By  tlae  27th 
rule  of  the  Jockey  Club  it  is  ordered,  that  no  horse  shall  start  for 
any  race  unless  all  former  stakes  and  forfeits  due  for  that  horse  shall 
be  *paid  before  the  time  fixed  for  starting  for  the  first  race  of  r^t^oaK 
the  day  on  which  such  horse  is  intended  to  run ;  provided  that  •- 
an  objection  to  such  horse  starting  shall  have  been  made  by  ten 
o'clock  in  the  evening  preceding  the  day  of  running,  to  the  keeper 
of  the  match  book.  In  1865,  subsequently  to  the  making  of  the  entries 
above  mentioned,  and  also  in  1856  and  1857,  and  before  the  race,  Mr. 
Edwards  became  a  defaulter  in  respect  of  stakes  and  forfeits,  and  had 
been  posted  as  such  in  the  *'  Forfeit  List,"  published  by  order  of  the 
Jockey  Club.  On  the  morning  of  the  race.  Kelpie  was  objected  to 
by  Mr.  Gray,  the  owner  of  a  horse  engaged  in  the  race,  on  the  ground 
that  his  nominator  was  a  defaulter.  The  plaintiff  was  not  there ;  and 
Kelpie  ran  under  protest,  and  won  the  race.  A  horse  called  Pelissier, 
belonging  to  a  Mr.  Robinson,  came  in  second,  and  Mr.  Robinson  then 
claimed  the  stakes,  and  gave  the  defendant  notice  not  to  pay  them 
over  to  the  plaintiff.  By  the  rules  of  the  race,*  the  decision  of  the 
stewards  was  to  be  final,  and  all  disputes  were  to  be  settled  by  the 
stewards.  The  stewards  of  the  race  were  the  Earl  of  Zetland,  Mr. 
James  Merry,  and  Captain  Lawson,  the  latter  alone  being  present  at 
the  race.  Captain  Lawson  met  the  two  other  stewards  at  York  races, 
when  the  question  was  discussed  by  all  three.  No  decision  was  then 
come  to :  but  shortly  afterwards  Captain  Lawson  received  from  Messrs. 
Weatherby,  the  secretaries  to  the  Jockey  Club,  the  following  docu- 
ment, which  he  was  requested  to  sign. 

*'  8  Years  Old  Easby  Triennial,  at  Catterick. 

"Having  taken  into  consideration  the  circumstances  of  this  dis- 
puted race,  I  am  of  opinion  that,  according  to  the  strict  letter  of  the 
law  as  it  then  stood,  no  *objection  having  been  tnade  to  the  (-♦oq/i 
starting  of  Kelpie  by  10  o'clock  the  night  preceding,  the  horse  '- 
had  a  right  to  start,  and  the  owner  to  receive  the  stakes.  Had  such 
objection  been  made  at  the  proper  time,  the  owner  of  the  horse  would 
have  had  the  opportunity  of  paying  up  the  forfeits  claimed  from  the 
namer  of  the  horse.  (Signed)  "  Zetland. 

"James  Merry." 

Captain  Lawson  wrote  upon  the  document  "I  do  not  concur  in  this 
opinion.  John  Lawson."  He  then  returned  the  document  to  Messrs. 
Weatherby,  with  the  following  letter. 

"I  cannot  agree  with  Lord  Zetland  and  Mr.  Merry  in  their  opinion 
regarding  the  disputed  race  at  Catterick,  Kelpie  and   Pelissierx     I 
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think  that  the  nominator  of  Kelpie  having  been  for  so  long  a  time 
a  defaulter  in  the  Forfeit  List,  and  well  known  to  be  so,  was  qaite 
sufficient  notice  to  the  present  owner  of  Kelpie. 

(Signed)  "  John  Lawson.'' 

A  verdict  was  returned  for  the  plaintiff  for  112i. ;  leave  being  re- 
served to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 

Knowles  now  moved  accordingly. — The  question  is,  whether  there 
was  a  proper  decision  by  the  stewards  that  Kelpie  had  won.  [Lord 
Campbell,  C.  J. — At  common  law  there  ought  to  have  been  a  joint 
decision  by  the  three :  but  does  that  rule  apply  to  such  a  case  as  this  ?] 
It  does :  Brown  v.  Overbury,  11  Exch.  716.t  [Crompton,  J. — In 
Ellis  V,  Hopper,  8  H.  &  N.  766,t  it  was  held  that  the  rule  of  common 
^joQ^I  law  aid  not  necessarily  apply!  Lord  Campbell,  C.  J. — In  *Brown 
*  ^  V,  Overbury,  the  stewards  were  equally  divided :  here,  as  in  Ellis 
V.  Hopper,  there  is  a  decision  by  a  majority.]  There  was  no  decision, 
properly  speaking ;  nothing  was  decided  at  the  meeting:  and  no  decision 
could  be  afterwards  arrived  at  without  a  second  meeting  of  all  the 
three.  [Crompton,  J. — Captain  Lawson  does  not,  in  the  letter  ex- 
pressing his  dissent,  appear  to  have  contemplated  a  second  meeting,  or  to 
consider  that  no  decision  had  been  come  to.  He  says  that  he  does 
not  concur :  but  he  seems  to  admit  that  there  has  been  a  decision.] 
He  had  no  right  to  waive  a  second  meeting.  The  three  stewards 
were  in  the  position  of  arbitrators ;  and  they  were  bound  to  make 
their  decision  jointly. 

Lord  Campbell,  C.  J. — There  must  be  no  rule.  If  the  stewards 
had  been  in  the  position  of  arbitrators  or  judges,  they  would  have 
been  bound  to  hold  a  second  meeting,  and  make  a  joint  decision. 
But  stewards  of  a  race  are  not  in  that  position,  and  are  not  bound  hy 
the  technicalities  of  judicial  proceeding.  If  there  is  a  conclusive  de- 
cision by  all  of  them,  it  is  not  necessary  that  such  decision  should 
have  been  a  joint  one.  Ellis  v.  Hopper,  which  was  decided  by  a 
Court  of  co-ordinate  jurisdiction,  and  is  therefore  entitled  to  great 
respect,  is  a  case  in  point.  The  decision  proceeded  on  the  ground 
that  stewards  of  a  race  are  not  in  the  position  of  arbitrators.  There 
one  of  the  stewards  was  interested  in  the  race;  a  fact  which,  if  he 
had  been  in  the  position  of  a  judge,  would  have  made  the  decision 
invalid,  upon  the  same  well-known  principle  as  that  on  which  we 
moqai  *have,  though  with  reluctance,  set  aside  the  judgment  of  a 
^  Court  of  Quarter  Sessions  where  one  of  the  magistrates  decid- 
ing was  interested.  No  such  objection,  however,  exists  to  the 
decision  in  this  case.  I  quite  agree  with  the  observations  of  the 
Court  in  Ellis  v.  Hopper.  A  fair  and  final  opinion  has  been  given ; 
and  that  is  sufficient. 

(WiGHTMAN,  J.,  was  absent.) 

Crompton,  J. — I  am  of  the  same  opinion.  It  was  objected,  at  the 
trial,  that  it  was  a  condition  precedent  to  the  plaintiff's  ri^ht  of  action 
that  the  stewards  should  have  decided;  and  that  no  decisioD  was 
given,  inasmuch  as  nothing  was  determined  at  the  only  meeting  at 
which  all  three  were  present.  In  the  strictest  sense  of  the  word,  per- 
haps, there  was  not  a  decision  by  all  the  three ;  and,  perhaps,  if  there 
had  been  another  meeting,  the  one  might  have  persuaded  the  other 
two  to  agree  with  him.    But  I  do  nQt  think  that  a  rule  of  such  strict- 
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ness  need  be  introduced  in  racing  questions.  I  agree  with  the  view 
taken  by  the  Court  in  Ellis  v.  Hopper,  that  a  fair  and  final  decision 
is  all  that  is  necessary.  That  has  been  arrived  at  here:  there  is 
nothing  to  show  that  it  was  unfair ;  and,  as  a  matter  of  fact,  I  think 
it  is  clear  that  none  of  the  stewards  contemplated  a  second  meeting, 
and  that  thej  all  considered  that  a  final  decision  had  been  arrived  at. 
Hill,  J.,  concurred.  Bule  refused. 


*MORTIMOBE  and  Others  v.  SO  ARES.    Jan.  14.      [*399 

Where  a  plaintiff,  wbo  baa  broagbt  proceedings  botb  at  law  and  in  equity  for  the  same 
caufe  of  action,  elects  to  proceed  in  equity,  under  an  order  of  Cbancery  directing  that  he  elect, 
and  that)  if  be  elect  to  proceed  in  equity,  the  proceedings  at  law  be  stayed  by  injunction,  the 
defeadaat  may,  under  sect  101  of  The  Common  Law  Procedure  Act^  1852  (15  ^  10  Viet.  o.  76), 
Mrre  the  plaintiff  wiih  notice  to  proceed  in  the  action  at  law,  and,  in  default  of  bis  proceeding, 
eoter  a  suggestion  and  sign  judgment  for  his  costs. 

The  Court  will  not  grant  a  rule  nisi  to  stay  snob  action  and  subsequent  proceedings  under 
seeL  226. 

The  plaintifiFs,  on  7th  May,  1857,  commenced  an  action  in  this  Court 
against  the  defendant,  to  recover  certain  freight.  The  declaration  was 
delivered  on  18th  November,  1857;  the  pleas  on  28th  November, 
1857;  and  issue  was  joined  on  11th  May,  1858.  On  26th  May,  1858, 
the  plaintiff  filed  a  bill  in  Chancery  for  the  recovery  of  the  same 
freight ;  and  the  defendant  put  in  his  answer  on  28th  June,  1858.  On 
15th  July,  1858,  the  Master  of  the  Rolls,  on  the  petition  of  the  defend- 
ant, made  an  order  "  that  the  plaintiffs,"  "  having  notice  thereof,  do, 
within  eight  days  of  such  notice,  make  their  election  in  which  Court 
ther  will  proceed ;  and,  if  the  plaintiffs  shall  elect  to  proceed  in"  the 
Bolls  Court,  *'then  the  plaintiflfe*  proceedings  at  law  are  hereby  stayed 
by  injunction ;  but,  in  default  of  such  election  by  the  time  fixed,  or 
if  the  plaintiffs  should  elect  to  proceed  at  law,  then  the  plaintifis'  bill 
is  from  thenceforth  to  stand  dismissed  out  of  this  Court  with  costs,"  &;c. 

In  pursuance  of  this  order,  the  plaintiffs,  on  15th  July,  1858,  elected 
to  proceed  in  the  Rolls  Court;  and  the  document  containing  such  elec- 
tion was  duly  filed  in  Chancery.  , 

On  11th  November,  1858,  the  defendant  served  the  plaintiffs  with 
notice  to  proceed  to  trial  in  the  action  at  law ;  and,  on  16th  December, 
1858,  delivered  the  issue,  with  a  suggestion  '^  that  the  plaintiffs  have 
failed  to  *proceed  to  the  trial  of  the  issues  joined  in  this  action,  r^Ano 
althoagh  duly  required  so  to  do."(a)  On  the  following  day,  ^ 
the  plaintiff  gave  notice  of  taxing  his  costs. 

Oriffits  now  moved  for  a  rule  calling  on  the  defendant  to  show 
cause  why  the  notice  to  proceed,  and  all  subsequent  proceedings  in 
the  action,  should  not  be  set  aside. — The  plaintiffs  apply  under  seqt. 
226  of  The  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76), 
which  enacts  that,  '4n  case  any  action,  suit,  or  proceeding  in  any 
Court  of  law  or  equity  shall  be  commenced,  sued,  or  prosecuted,  in 
disobedience  of  and  contrary  to  any  writ  of  injunction,  rule,  or  order 
of  either  of  the  Superior  Courts  or  law  or  equity  at  Westminster,  or 
of  any  Judge  thereof,  in  any  other  Court  than  that  by  or  in  which 

(a)  See  The  Common  Law  Procedure  Act,  1852  (15  A  16  Vict  s.  70.,  s.  101. 
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such  injunction  may  have  been  issued,  or  rule  or  order  made,  upon 
the  production  to  any  such  other  Court  or  Judge  thereof  of  such  writ 
of  injunction,  rule,  or  order,  the  said  other  Court  (in  which  such  action, 
suit,  or  proceeding  may  be  commenced,  prosecuted,  or  taken),  or  any 
Judge  thereof,  shall  stay  all  further  proceedings  contrary  to  any  such 
injunction,  rule,  or  order ;  and  thenceforth  all  further  and  subsequent 
proceedings  shall  be  utterly  null  and  void  to  all  intents  and  purposes/' 
[Crompton,  J. — How  is  the  defendant  acting  in  disobedience  to  the 
order  7  The  plaintiffs  have  proceeded  against  him  both  at  law  and  in 
equity;  and  they  have  elected,  under  the  order  in  Chancery  directed 
to  them,  to  proceed  in  equity.  The  defendant  has  a  right  to  insist  on 
the  proceedings  at  law  being  brought  to  an  end.]  Not  where  all  fur- 
*4.on  ^^^^  proceedings  at  law  *are  to  be  stayed,  in  pursuance  of  the 
-'  order.  It  is  true  that  no  actual  writ  of  injunction  has  issued; 
but  that  is  not  necessary  ;  the  order  is  sui&cient :  Cobbett  i;.  Ludlam, 
11  Exch.  446.  t  [Crompton,  J. — There  the  motion  was  on  behalf  of 
the  defendant.] 
Per  CuRiAM.(a)  Rule  refusei 

(a)  Lord  Campbell,  C.  J.,  Crompton,  J.,  and  Hill,  J. 


TENN ANT,  Appellant,  v.  CUMBERLAND,  *  Respondent.    Jan,  15. 

An  information  was  laid,  nnder  atat.  11  A  12  Viot  o.  49,  a.  1,  against  a  licensed  beer-hovN 
keeper,  that  be,  on  a  Sanday,  did  open  his  bouse  for  the  sale  of  beer  before  half  past  12,  p.  m^ 
the  same  not  being  as  refreshment  for  trarellers.  . 

On  appeal,  under  stat  20  A  21  Vict  c.  43,  against  a  conyietion  on  this  information : 

Held,  that  it  was  not  necessary,  especially  since  staL  11  A  12  Viet  e.  43,  s.  14,  to  gin 
eyidenoe  negatiying  the  exemption  as  to  trarellers,  introduced  in  sect  1  of  stat.  11  A  12  Viet 
0.  49,  and  negatired  on  the  face  of  the  information ;  but  that  it  lay  upon  the  defendant  to 
bring  himself  within  the  exemption. 

The  eyidence  in  support  of  the  information  was,  that,  a  little  after  midnight  on  Saturday, 
the  door  of  the  house  was  closed  and  alt  appeared  quiet ;  that  a  little  after  two  on  the  Sunday 
morning,  persons  looking  through  the  window  saw  a  man  drinking  with  the  defendant  in  th« 
house;  and  that  afterwards  the  defendant  let  the  man  out 

Held,  on  appeal,  that  this  constituted  no  eyidence  of  the  offence  charged  in  the  informatiee : 
inasmuch  as  it  did  not  appear  but  that  the  man  was  let  into  Uie  house  on  the  Saturday,  or  that 
the  house  was  open  at  all  on  the  Sunday  before  be  was  let  out  And  the  eonyietioa  was 
quashed. 

This  was  an  appeal  under  stat.  20  k  21  Vict.  c.  48,  against  a  con- 
viction of  the  appellant  by  two  justices  of  the  West  Riding.  The 
case,  so  far  as  material  to  the  decision,  was  as  follows. 

The  information  charged :  *'  That,  on  the  14th  day  of  November 
instant,  being  Sunday,  at  the  township  of  Idle,  in  the  said  Riding, 
John  Tennant,  of  Idle  aforesaid,  being  then  and  there  a  beerhouse- 
♦4.091  ^^^P®**  ^^^  ^  person  licensed  *to  sell  beer  by  retail  to  be  drunk 
^  and  consumed  in  his  house  and  premises  there  situate,  under 
the  provisions  of  the  statute  in  such  case  made  and  provided,  did  then 
and  there  open  his  house  for  the  sale  of  beer  before  the  hour  of  half- 
past  twelve  o'clock  in  the  afternoon,  to  wit  at  two  o'clock  in  the 
morning  of  the  said  last-mentioned  day,  the  same  not  being  as  refresh- 
ment for  travellers :  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.     And  that  heretofore,"  &c. :  the  information  thcu 
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alleged  two  previous  convictions.  As  to  the  charge  above  stated,  the 
cade  stated  that  the  following  was  the  whole  of  the  evidence  adduced 
before  the  justices  on  the  hearing  and  determination  of  the  said  com- 
plaint on  behalf  of  the  respondent. 

"  Thomas  Greenwood,  of  Windhill,  a  constable  in  the  West  Riding 
constabulary,  having  been  duly  sworn,"  &c.,  "  stated  that  he  was  on 
duty  at  Windhill  during  the  night  of  Saturday  and  Sunday,  the  13th 
and  14th  of  November  instant :  that  he  passed  the  appellant's  house 
a  little  after  twelve  o'clock  on  the  Sunday  morning ;  when  all  appeared 
quiet,  and  the  door  was  closed :  that,  a  little  before  two  on  the  Sun- 
day morning,  he  and  police  sergeant  Slingsby  were  walking  close  past 
the  appellant's  house  together,  and  heard  some  one  in  the  house :  that 
he  ana  Slingsby  looked  through  the  window,  and  saw  the  appellant 
and  another  man  sat :  (a)  that  there  were  a  quart  pitcher  and  a  tumbler 
glass  on  the  table,  containing  ale :  that  he  saw  appellant  and  the  other 
man  both  drink  out  of  the  glass,  and  both  fill  the  glass  from  the 
pitcher:  that  he  saw  the  appellant  let  the  man  out,  and  come  himself 
out  into  the  road :  that  the  appellant  ^wished  the  man  good  v^aqq 
night :  that  he  (witness)  immeaiately  followed  the  man,  and  ^ 
overtook  him  fifteen  or  twenty  yards  from  the  appellant's  house,  and 
asked  him  his  name,  and  where  he  lived ;  but  the  man  would  not  tell 
him  :  that  he  then  left  the  man,  who  went  forward  in  the  direction  of 
Idle :  that  he  then  went  back,  and  met  the  appellant  at  the  door  of 
bis  house:  that  the  door  was  open:  that  he  asked  the  appellant  how 
it  was  that  he  had  his  house  open  for  the  sale  of  beer  at  that  time  in 
the  morning,  it  being  then  two  o'clock :  that  the  reply  he  received 
from  the  appellant  was,  That  he  had  no  man  in  and  had  turned  no 
man  out:  that  he  then  drew  the  appellant's  attention  to  the  pitcher 
and  glass  on  the  table,  who  said  that  he  had  had  no  one  drinking  in 
the  house :  that  he  took  up  the  pitcher  and  the  glass,  and  smelt  at 
both,  in  appellant's  presence,  and  is  sure  that  they  had  contained  ale : 
that  there  was  then  a  very  small  quantity  in  each :  that  the  window 
blind  was  not  drawn  to  the  bottom,  and  therefore  they  could  see 
through." 

The  case  then  set  out  the  cross-examination  of  Greenwood,  which 
did  not  vary  the  above  facts.  The  case  also  set  out  the  examination 
and  cross-examination  of  another  witness,  Slingsby,  in  support  of  the 
information,  stating,  in  substance,  the  same  facts. 

The  two  previous  convictions  of  the  appellant  for  the  two  several 
previous  offences  set  forth  in  the  information  were  proved. 

The  case  also  set  forth  evidence  produced  on  the  part  of  the  appel- 
lant :  but  the  justices  added  :  "  We  did  not  credit  the  testimony  of 
ihe  appellant's  witnesses,  judging  from  their  demeanour  and  from 
their  contradicting  each  other." 

*Previou8ly  to  the  adjudicating  and  determining  upon  the  v^aqa 
third  or  last  charge  against  the  appellant,  his  attorney  took  the  '- 
following  objections;  namely:  That  no  evidence  was  given  to  show 
that  there  was  any  sale  of  beer  at  the  time.    Then  followed  objections 
taken  in  respect  of  the  two  former  convictions. 

The  justices  stated,  in  the  case,  that  they  were  of  opinion  that  they 
'lad  no  power  to  infiict  the  cumulative  penalties ;  and  that  they  con* 

(a)  Sie. 
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victed  the  appellant  in  the  single  penalty  of  52L  and  costs,  and,  in  de- 
fault of  payment  of  such  penalty  and  costs,  directed  a  distress- warrant 
to  be  issued  to  levy  the  amount  thereof  respectively  upon  the  goods 
and  chattels  of  the  appellant,  and,  in  default  of  the  amount  thereof 
being  obtained  and  paid  by  such  means,  they  adjudged  and  ordered 
the  appellant  to  be  imprisoned  for  three  calendar  months. 

The  question  was  stated  to  be:  **  Whether  our  determination  upon 
the  facts  and  grounds  previously  stated  is  or  is  not  erroneous  in  point 
of  law." 

Maule,  for  the  respondent. — The  question  appears  to  be  merely 
whether  the  evidence  is  satisfactory :  and,  as  to  this,  the  justices  are 
the  proper  judges. 

Pichering^  control. — There  is  an  entire  absence  of  evidence  upon 
the  two  points  essential  to  the  conviction.  The  conviction  is  founded 
on  sect.  1  of  stat.  11  &  12  Vict.  c.  49.  But  that  excepts  the  case  of 
opening  the  house,  &c.,  "  as  refreshment  for  travellers.''  Primfi  &cie^ 
the  appellant  had  no  reason  to  believe  that  the  party  supplied  was  not 
a  traveller :  if  he  was  a  traveller,  the  appellant  could  not  refuse  to 
supply  him.  That  such  exceptions  must  be  negatived  by  the  informa- 
*40ol  ^^^°  appears  *from  Rex  v.  Jukes,  8  T.  R.  642,  and  Seth  Turner's 
^  Case,  9  Q.  B.  80  (E.  C.  L.  R.  vol.  58).  The  exemption  occurs  in 
the  penal  clause  itself,  and  is  grammatically  part  of  the  sentence 
creating  the  offence:  the  case  is  not  like  Van  Boven's  Case,  9  Q.  B. 
669,  where  the  exemption  occurred  in  a  distinct  section.  [Crompton, 
J. — The  information  here  does  negative  the  exemption :  when  that  is 
so,  according  to  Rex  r.  Turner,  5  M.  &  S.  206,  it  is  not  necessary  to 
negative  it  by  evidence.]  It  is  true  that,  in  that,  case.  Lord  Ellen- 
borough  said:  '*In  Spieres  v.  Parker,  1  T.  R.  141,  144,  I  find  Lord 
Mansfield  laying  down  the  rule,  that  in  actions  upon  the  game  laws 
(and  I  see  no  good  reason  why  the  rule  should  not  be  applied  to 
informations  as  well  as  actions),  the  plaintiff  must  negative  the  excep- 
tions in  the  enacting  clause,  though  he  throw  the  burden  of  proof  on 
the  other  side.  The  same  was  said  by  Heath,  J.,  in  Jelfs  v.  Ballard, 
1  B.  &  P.  467;  and* such  I  believe  to  have  been  the  prevailing 
opinion  of  the  profession,  and  the  practice."  But  those  decisions 
relate  to  the  existence  of  qualifications,  which  must  be  within  the 
knowledge  of  the  party  qualified,  that  is,  the  defendant.  Here  the  ap- 
pellant had  no  means  of  ascertaining  whether  the  third  party,  supplied 
by  him,  was  or  was  not  a  traveller,  and  could  not  take  it  upon  him- 
self to  refuse  the  supply.  [Lord  Campbell,  C.  J. — May  not  the  fact 
that  the  appellant  let  the  man  out,  and  what  then  took  place,  be  some 
evidence  that  the  man  was  not  a  traveller  ? J  Next,  there  is  no  evi- 
dence whatever  that  the  appellant  opened  his  house  for  the  sale  of 
beer  before  half-past  twelve  in  the  afternoon  of  the  Sunday.    The 

*40B1  S^^^^)  i^  ^^  ^^  ^^^'  ^^i  ^^  doubt,  seen  inside  the  house  *on  the 
^  Sunday,  before  that  hour;  but  the  house  may  have  been  opened 
on  the  Saturday,  and  then  closed,  and  the  guest  have  remained  there 
ever  since :  the  door  was  fast,  as  far  appears,  all  Sunday,  up  to  the 
time  of  the  guest  departing.  [Lord  Campbell,  C.  J. — There  appears 
to  be  no  improbability  in  that  view.  Crompton,  J. — Selling  the 
beer  before  half-past  twelve  on  the  Sunday,  is  a  distinct  offence;  but 
that  is  not  charged.] 
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Jfauk,  in  reply. — In  Paley's  Laws  and  Practice  of  Summary  Con- 
victions, p.  1922-11  (4th  ed),  it  is  shown  that  the  law  has  been  set- 
tled to  the  effect  that,  though  the  information  must  negative  the 
exemption,  the  burthen  of  proof  is  on  the  party  insisting  on  the  ex- 
emption. [Loi-d  Campbell^  C.  J. — How  is  the  knowledge,  in  this 
case,  peculiarly  on  one  side  rather  than  on  the  other?]  Rex  v.  Han- 
son, cited  in  Paley,  p.  104,  went  further  than  this  case.  The  case, 
however,  is  within  the  very  words  of  the  proviso  in  sect.  14  of  Jer- 
vis's  Act,  11  &  12  Vict.  c.  43 :  "if  the  information  or  complaint  in 
any  such  case  shall  negative  any  exemption,  proviso,  or  condition  iu 
the  statute  on  which  the  same  shall  be  framed,  it  shall  not  be  neces- 
sary for  the  prosecutor  or  complainant  in  that  behalf  to  prove  such 
negative,  but  the  defendant  may  prove  the  af&rmative  thereof  in  his 
defence,  if  he  would  have  advantage  of  the  same."  As  to  the  other 
point,  the  evidence  shows  that  all  was  right  at  midnight,  but  that  the 
party  was  let  out  at  two  in  the  morning.  [Lord  Campbell,  C.  J. — I 
should  rather  infer,  as  a  fact,  that  he  had  been  let  in  before  twelve. 
Crompton,  J. — That  is,  of  the  two,  the  supposition  more  consistent 
with  the  evidence.]  The  'question  is  at  most  reduced  to  one  [-♦4A7 
on  the  weight  of  the  evidence :  and,  as  to  that,  the  Court  will  ^ 
not  review  the  decision  of  the  j  ustices.  If  the  facts  be  equally  consistent 
with  either  supposition,  the  fact  that  the  appellant  told  a  falsehood 
may  well  incline  the  evidence  against  him. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  prosecutor  was  not 
called  upon  to  give  evidence  negativing  the  fact  that  the  party  sup- 
plied was  a  traveller.  Even  before  stat.  11  &  12  Vict.  c.  43,  it  lay  on 
a  party  insisting  upon  a  positive  exemption  to  prove  the  affirmative 
of  the  exemption.  But  the  proviso  in  sect.  14  of  that  Act  removes 
all  doubt,  and  expressly  throws  the  burden  on  such  party.  And,  in- 
deed here  I  think  there  is  evidence  from  which  the  negative  might  be 
inferred.  But  there  remains  an  objection  to  this  conviction  to  which 
there  is  no  answer.  The  charge  is,  only,  that  the  house  was  opened 
before  half  past  twelve  on  the  afternoon  of  the  Sunday.  Is  there  any 
evidence  which  can  reasonably  support  such  an  inference?  The  house 
is  opened  at  two  o^clock  in  the  morning  for  the  purpose  of  letting  a 
party  out:  but  I  should  infer  that  he  was  let  in  before  the  commence- 
ment of  the  Sunday,  and  had  remained  there  till  two  on  the  Sunday 
morning.     That  is  not  an  offence  charged  in  this  information. 

(WiOHTMAN,  J.,  was  absent.) 

Crompton,  J. — I  am  of  the  same  opinion  upon  both  points.  I 
think,  with  my  Lord,  that  any  doubts  which  could  have  been  raised 
as  to  the  question  of  negativing  the  exemption  are  removed  by  the 
proviso  in  sect.  14  *of  stat.  11  &  12  Vict.  c.  43.  But  wherever  r»j  no 
an  exemption  is  relied  on,  it  lies  on  the  party  relying  on  the  *■ 
exemption  to  bring  himself  within  it.  Seth  Turner's  Case,  9  Q.  B. 
80  (E.  C.  L.  R.  vol.  58),  was  a  decision  only  on  the  necessity  of  nega- 
tiving the  exemption  in  the  information,  not  on  the  question  of  evi- 
dence, as  to  which  the  general  rule  is  the  other  way :  Kex  v.  Turner, 
0  M.  &  S.  206.  Further,  I  think  that  there  was  plenty  of  evidence 
from  which  it  might  be  inferred  that  the  party  was  not  a  traveller. 
Bat  it  is  clear  that  the  information  and  conviction  have  been  framed 
on  the  wrong  clause.    Sect.  1  of  stat.  11  &  12  Vict.  c.  49,  points  to 
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two  offences,  that  of  opening  the  house  for  the  sale  of  beer,  &c^  and 
that  of  selling  it,  before  half  past  twelve  on  Sunday  afternoon.  These 
are  quite  distinct:  the  information  is  framed  on  the  first :  but  there  is 
no  evidence  that  the  house  was  opened  for  the  sale  of  beer  at  that 
time,  or  that  the  man  was  not  in  the  house  before  the  Sunday  com- 
menced. 
(Hill,  J.,  was  absent.)  Conviction  quashed. 


♦409]  *The  QUEEN  v.  The  Inhabitants  of  CUDH  AM.    Jan.  15. 

A  woman  married  a  man  and  resided  with  him  in  B.,  for  less  than  fire  jeara,  np  to  the  tiiM 
of  his  death,  at  whieh  time  he  had  resided  in  B.  for  more  than  fire  jears. 

Held  that  she  had  not  beoome  irremoTable  from  B.  by  stat.  9  A  10  Viet.  e.  06,  or  wtaL  U  4 
12  Viet  0.  111. 

On  appeal  against  an  order  of  justices,  removing  Naomi  White, 
the  widow  of  William  White,  and  her  two  children,  Laura  and  Ar- 
thur, from  the  parish  of  Bexley  to  the  parish  of  Cudham,  both  in 
Kent,  the  Sessions  confirmed  the  order,  subject  to  a  case  which  was, 
in  substance,  as  follows. 

The  respondents  alleged  and  proved  a  settlement  of  the  said  Wil- 
liam White,  by  hiring  and  service,  in  the  appellants'  parish,  before 
his  marriage,  and  when  without  child  or  children ;  and  that  be  was 
legally  settled  there  at  the  time  of  his  death. 

The  appellants  proved  that  William  White  had,  for  twenty  years 
before  his  death;  which  took  place  on  26th  September,  1856,  lived  and 
resided  exclusively  in  Bexley  parish,  and  had  been,  for  more  than 
five  years  previous  to  and  up  to  his  death,  irremovable  therefrom  by 
reason  of  such  residence.  He  was  married  to  the  pauper  Naomi  on 
23d  April,  1854.  She  had  not  resided  in  Bexley  parish  before  that 
time :  but,  from  the  time  of  her  said  marriage,  she  resided  with  her 
husband  in  that  parish  up  to  his  death,  and  ever  after  continued  to 
reside  in  the  same  parish  up  to  the  time  of  obtaining  the  order  of  re- 
moval on  14th  November,  1857. 

The  pauper  and  her  husband  had  issue  the  two  children  mentioned 
in  the  order,  Laura  and  Arthur,  who  were  both  within  the  age  of 
nurture,  and  resided  with  their  mother  up  to  and  at  the  time  of  ob 
*4101  ^^'^^'^S  *^®  *order  of  removal,  and  were  then  with  their  mother 
-'  chargeable  to  and  receiving  relief  from  the  parish  of  Bexley. 

The  question  for  the  opinion  of  the  Court  is :  Whether,  under  the 
above  circumstances,  the  said  Naomi  White  and  her  two  children, 
Laura  and  Arthur,  were,  at  the  time  of  the  obtaining  the  said  order 
of  removal,  removable  from  the  said  parish  of  Bexley.  If  the  Court 
are  of  opinion  that  they  were  removable,  the  said  order  is  to  be  con- 
firmed :  if  otherwise,  the  order  is  to  be  quashed. 

Denman  (with  whom  was  Dighy),  in  support  of  the  order  of  Ses- 
sions.— The  pauper,  who  has  been  removea,  has  not  resided  in  Bexley 
five  years :  but  it  will  be  contended  that  her  residence  may  be  coupled 
with  that  of  her  husband,  and  that  so  there  will  be  a  residence  of 
more  than  five  years.     Eegina  v.  Glossop,  12  Q.  B.  117  (E.  C.  L.  R 
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vol  64),  will  be  relied  on.  There  a  woman  who  had  herself  resided 
more  than  five  years,  during  a  part  of  which  she  resided  with  her  de- 
ceased husband,  and  during  the  remainder  bj  herself,  afler  becoming 
a  widow,  was  held  to  have  resided  five  years,  within  stat.  9  &  10  Vict, 
c.  66,  8.  1.  But  there  the  wife  had  herself  personally  resided  for 
more  than  the  five  years :  the  decision  is  therefore  inapplicable  to  the 
present  case,  where  the  wife  has  not,  in  any  character  or  characters 
whatever,  resided  so  much  as  five  years.  The  words  of  stat.  9  &  10 
Vict.  0.  66,  8.  1,  give  the  status  of  irremovability  only  to  *'  such 
person"  as  "  shall  have  resided  for  five  years,"  &c.  By  the  words  at 
the  end  of  the  section,  "wherever  any  person  shall  have  a  wife  or 
children  having  no  other  settlement  than  *his  or  her  own,  such  r#4-« -i 
wife  and  children  shall  be  removable  whenever  he  or  she  is  '- 
removable,  and  shall  not  be  removable  when  he  or  she  is  not  remc^- 
able."  If  the  Legislature  had  intended  the  result  contended  for:n 
the  other  side,  the  case  provided  for  would  have  been  "  wherever  any 

¥iTaoa  shall  die,  having  had  a  wife,"  &c.,  "  who,  if  he  had  lived,"  &c. 
he  effect  would  be  to  create  a  new  species  of  settlement.  [Hill, 
J.— What  would  be  the  difference  between  the  husband*s  death  and 
his  desertion 7]  There  can  be  none;  and  Begina  v.  Llanelly,  17  Q. 
B.  40  (E.  C.  L.  B.  vol.  79),  shows  that,  if  this  had  been  a  case  of 
desertion,  the  wife  would  have  not  been  irremovable.  Begina  v.  St. 
Ann,  Blackfriars,  2  £.  &3.  440  (E.  C.  L.  B.  vol.  75),  has  also  been 
supposed  to  favour  the  view  of  the  appellants :  but  that  case  shows 
only  that  an  unemancip)ated  child  is  irremovable  as  long  as  her 
father  is  so,  and  no  longer.  Besides,  sect.  2  provides  in  another  way 
for  the  case  of  widows,  making  them  irremovable  for  a  year  after  the 
hosband's  death.    (He  was  then  stopped  by  the  Court.) 

Deedes  and  F.  BushU^  control. — While  the  pauper's  husband  lived, 
she  could  not  be  removed :  the  law  therefore  enforced  upon  her  a. 
status  of  irremovability  which  could  not  be  altered  by  his  death. 
[Ijord  Campbell,  C.  J. — Does  not  death  look  rather  like  a  break  of 
residence  ?]  The  death  of  the  husband  does  not  break  the  wife's  resi- 
dence, as  appears  by  Begina  v.  Glossop.  Begina  v.  East  Stonehouse, 
4  E.  k  B.  901  (E.  C.  L.  B.  vol.  82),  shows  that  the  wife's  irremova- 
bility  is  identical  with  that  of  the  husband :  even  five  years'  actual 
residence  will  not  make  her  irremovable  if,  during  that  time,  she  is 
married  to  a  man  who  is  ♦removable.  The  proviso  at  the  r*^i  o 
end  of  sect.  1  has  been  considered  not  intelligible ;  and  a  fresh  •- 
proviso  has  been  substituted  by  stat.  11  &  12  Vict.  c.  111.  [Crompton, 
J. — ^Is  one  enactment  less  intelligible  than  the  other?] 

Lord  Campbell,  C.  J. — The  question  is  merely  whether  Naomi 
White,  being  settled  in  Cudham,  acquired  a  status  of  irremovability 
in  Bexley.  Her  case  is  clearly  not  within  the  enacting  part  of  stat. 
9  i  10  Vict.  c.  66,  s.  1.  She  herself  had  not  resided  five  years  in 
Bexley.  But  it  is  said  that  her  deceased  husband  had  acquired  an 
irremovability  in  Bexley :  and  she  would,  no  doubt,  be  irremovable 
while  he  lived,  because  nusband  and  wife  are  not  to  be  separated.  The 
proviso  at  the  end  of  the  section,  and  the  amending  Act  of  11  &  12 
Vict  c.  Ill,  show  that,  while  the  husband  is  alive  and  irremovable, 
the  wife  and  child  are  not  removable.  But  the  irremovability  which 
the  wife  or  child  derives  from  that  of  the  husband  or  father  can  be 
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claimed  only  while  the  husband  or  father  is  alive.  The  language  d 
the  enactment  shows  that  it  cannot  be  extended.  After  the  death  of 
the  husband,  he  cannot  be  described  as  removable  or  not,  nor  as  a 
person  having  a  wife.  It  is  impossible,  therefore,  to  say  that  the 
enactment  is  applicable  after  his  death.  Kegina  v.  Glossop  has  no 
application.  There  the  woman  personally  had  resided  for  five  yean, 
and  had  acquired  a  status  of  irremovability  in  her  own  right. 

(WiGHTMAN,  J.,  was  absent.) 
♦4-1  ^^  Crompton,  J. — I  am  of  the  same  opinion.  The  *argumciit 
-'  for  the  appellants  seems  to  rest  on  the  words  "  status  of  irre- 
movability.*' I  am  not  very  conversant  with  this  branch  of  the  law; 
most  of  the  decisions  upon  it  took  place  before  I  came  on  the  Bench. 
The  question  seems  to  be,  whether  the  woman's  status  of  irremova- 
bility was  permanent  or  temporary.  I  can  onlv  look  at  the  statute: 
and  the  enacting  part  clearly  gives  irremovability  only  to  the  person 
actually  residing  for  the  five  years.  If  that  stood  alone,  it  would  be 
preposterous  to  say  that  one  person  could  reside  by  virtue  of  the  resi- 
dence of  another  person.  Then  comes  the  proviso  at  the  end  of  the 
section.  Whatever  be  the  meaning  of  stat.  11  &  12  Vict  a  111 
(which  I  do  not  understand,  being  unable  to  see  the  effect  of  the 
change  from  "  shall"  to  "  should"),  there  is  no  provision  for  the  case 
where  a  man,  being  irremovable,  dies,  leaving  a  wife.  All  the  diffi- 
culty arises  from  the  use  of  the  words  "  status  of  irremovability,"  as 
if  such  a  state  of  things,  once  created,  were  to  last  for  ever.  Of 
course,  where  the  woman  herself  has  resided  for  the  five  years,  she  is 
irremovable  altogether. 

Hill,  J. — Naomi  White  had  the  status  of  irremovability,  not  in 
respect  of  herself,  but  only  through  the  irremovability  of  her  husband: 
ana,  upon  looking  at  the  statute,  it  is  clear  that  her  irremovability 
continued  only  while  she  had  a  husband  who  possessed  the  status. 

Order  of  Sessions  afiirmed. 


♦414]       ♦FREDERICK  BOOTH  v.  GOLDMAN.    Jan.  17. 

Under  sUt  1  A  2  Viot  e.  110,  a.  75,  a  debtor  ii  protected  from  a  bill  if  be  denribefl  it  rab- 
stantiaUy  in  bis  sobedale,  thongb  inaoonrately  aa  to  amount  or  lengtb  of  time  for  wbiob  it  ii 
drawn,  prorided  sncb  misdeaoription  be  not  intentional  or  fhtadnlent 

Wbere  a  biU,  at  tbe  time  of  tbe  petition,  bad  been  endorsed  over  by  tbe  drawer,  bit  tbe 
insolrent,  tbe  acceptor,  did  not  know  of  sncb  endorsement,  bold  tbat  be  snflokmtly  dceeribed 
the  bill  by  naming  the  drawer,  without  adding  that  be  did  not  know  whether  it  had  been 
endorsed  orer  or  not;  and  that  he  was  discharged  from  liability  on  tbe  bill. 

The  first  count  of  the  declaration  stated  that  Alfred  Booth,  on  5th 
March  1855,  drew  a  bill  of  exchange,  now  overdue,  on  defendant, 
payable  to  Alfred  Booth  or  order,  for  342.  10^.,  six  months  afterdate, 
which  defendant  accepted,  and  which  Alfred  Booth  endorsed  to  plain- 
tiff. 

Plea :  That,  by  an  order  of  adjudication  made  by  the  Court  for  the 
Relief  of  Insolvent  Debtfirs,  according  to  the  statute,  &c.  (1  &  2"  Vict, 
c.  110),  defendant  was  duly  discharged  of  and  from  the  alleged  causes 
of  action ;  and  the  said  order  remains  in  force. 
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Issue  thereon.    Other  issues  not  now  material. 

On  the  trial,  before  Crompton,  J.,  at  the  last  Sittings  in  Middlesex, 
the  discharge  of  the  defendant  in  July,  1855,  was  proved :  and  it 
appeared  that  Alfred  Booth  had  been  named  in  the  schedule  as 'a 
creditor,  and  that  the  defendant  had  inserted  the  words  *'  I  gave  bill 
for  iOl.  due  in  September,  1854."  The  defendant  also  scheduled 
another  bill  thus :  "  and  one  for  91.  due."  The  defendant  appeared  as 
a  witness,  and  deposed  that  these  were  the  only  bills  on  which  he  had 
been  indebted  to  Alfred  Booth;  and  that  he  meant,  by  the  first 
description,  to  describe  the  bill  on  which  the  action  was  brought,  but 
had  stated  the  amount  and  time  of  maturity  inaccurately,  by  mistake, 
and  that  he  did  not,  when  he  petitioned  the  Insolvent  Court,  namely 
4th  'June,  1855,  know  in  whose  hands  the  bill  was,  but  thought  r«j^-i  5 
that  it  was  still  in  the  hands  of  Alfred  Booth.  It  was  in  fact,  ^ 
at  that  time,  in  the  hands  of  the  plaintiff,  who  received  no  notice  of 
the  defendant's  petition.  The  learned  Judge  asked  the  jury:  1. 
Whether  there  was  fraud  or  culpable  negligence  on-  the  part  of  the 
defendant;  answer,  No.  2.  Whether  the  bill  was  substantially  de- 
scribed; answer.  Yes.  8.  Whether  the  defendant  had  any  evil  inten- 
tion of  misdescription  or  concealment;  answer.  No.  The  learned 
Judge  then  directed  a  verdict  for  the  defendant  on  the  issue  on  the 
first  plea,  reserving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
on  that  issue. 

Thomas,  Serjt.,  now  moved  to  enter  a  verdict  for  the  plaintiff. — Sect. 
75  of  Stat.  1  &  2  Vict.  c.  110,  enables  the  Court  for  Insolvent  Debtors 
to  discharge  the  prisoner  from  custody,  and  adjudge  him  entitled  to 
the  benefit  of  the  Act,  "  as  to  the  several  debts  and  sums  of  money 
due  or  claimed  to  be  due  at  the  time  of  making  such  vesting  order  as 
aforesaid  from  such  prisoner  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  claiming  to  be  creditors  for  the  same  respec- 
tively, or  for  which  such  persons  shall  have  given  credit  to  such  pri- 
soner before  the  time  of  .making  such  vesting  order  as  aforesaid,  and 
which  were  not  then  payable,  and  as  to  the  claims  of  all  other  per- 
sons, not  known  to  such  prisoner  at  the  time  of  such  adjudication, 
who  may  be  endorsees  or  holders  of  any  negotiable  security  set  forth 
in  such  schedule  so  sworn  to  as  aforesaid."  Now  here  the  schedule 
does  not  name  the  plaintiff  as  creditor ;  nor  is  the  "  negotiable  security 
set  forth"  in  the  indenture.  The  defendant  ought  at  least  to  have 
stated  that  the  *holder's  name  was  unknown :  Beck  v.  Beverly,  r^^^  /. 
11 M.  &  W.  845.t  There  Parke,  B.,  said  :  *'  A  discharge  from  ■•  *^^ 
the  original  debt  is  no  discharge  as  to  the  bill,  which  is  in  the  hands 
of  a  third  person.  The  proper  course  is  to  insert  the  holder's  name 
in  the  schedule,  or  to  state  that  he  is  not  known;  otherwise  it  is  no 
discharge  as  against  the  holder."  [Crompton,  J. — The  jury  seem  to 
have  found  everything  against  you  as  strongly  as  they  could.]  The 
finding  that  the  bill  was  substantially  described,  and  that  there  was 
no  intentional  misdescription  or  fraud,  would  affect  only  the  question 
between  the  debtor  and  a  party  properly  mentioned.  [Crompton,  J. 
—The  role  laid  down  in  Byles's  Treatise  on  the  Law  of  Bills  of 
Exchange,  p.  416  (7th  ed.),  is  this :  '*  If  the  bill  be  substantially 
described  in  the  schedule,  an  unintentional  mistake  in  the  description^ 
either  of  the  bill  or  of  the  parties  to  it,  will  not  prejudice  the  insol- 


•   416  BOOTH  V.  GOLDMAN.     H.  T.  1859. 


vent.  Bat  if  the  insolvent  wilfully  omit  the  name  of  an  endorsee  or 
holder,  known  by  the  insolvent  to  be  so,  he  is  not  discharged.  If  the 
debt  only  be  mentioned  in  the  schedule,  the  debtor  is  not  discharged 
from  the  bill.  The  bill  or  note  should  be  mentioned,  and  the  name 
of  the  holder  also,  or  else  it  should  be  stated  that  the  holder  is  not 
known  to  the  insolvent."  I  could  not  find  words  in  the  Act  exactly 
to  the  effect  of  the  language  used  by  Parke,  B.  '  Hill,  J. — The 
defendant  did  not  know  that  the  bill  was  endorsed  over  at  all :  the 
case  is  within  the  principle  of  Beeves  i;.  Lambert,  4  B.  &  C  214  (E. 
C.  L.  R.  vol.  10).]  It  seems  very  dangerous  to  throw  the  question 
upon  proof  of  knowledge. 

*4171       ^^^  Campbell,  G.  J. — I  am  of  opinion  that,  as  the  *sche- 

^  dule  was  framed  with  perfect  good  faith,  and,  as  the  defendant 

did  not  know  that  the  bill  had  been  endorsed  over,  he  is  not  to  be 

deprived  of  the  benefit  of  the  Act,  after  surrendering  all  his  property. 

WiGHTHAN,  J. — It  clearly  is  not  required  that  the  insolvent  should 
state  that  he  does  not  know  whether  the  bill  has  been  endorsed  over 
or  not :  it  is  enough  if  he  describes  it  as  fully  as  he  can. 

Cboiipton,  J.,  and  Hill,  J.,  concurred.  Rule  refused. 


Ex  parte  BRADFORD.    Jan.  17. 

In  order  to  enable  a  graduate  of  the  UniTersities,  named  in  sect  7  of  itat  6  A  7  Viet  e.  73, 
to  be  admitted  an  attorney  after  three  years'  Mrriee,  he  mnit  hare  taken  h!a  degree  befofe 
being  bonnd  by  artielee. 

It  is  not  sufficient  that,  within  the  four  years  preeeding  snoh  binding,  he  shonld  hare  eoai- 
pleted  the  time  necessary  to  enable  him  to  talce  his  degree,  bat  has  been  prerented  by  ilhtess 
from  doing  so,  and  has  in  fact  talcen  his  degree  within  a  few  months  after  the  binding. 

Athbrton  moved  that  the  examiners  under  stat.  6  &  7  Vict,  c  73, 
should  be  directed  to  examine  Job  Bradford,  with  a  view  to  his  being 
admitted  an  attorney  of  this  Court. 

Bradford  made  affidavit  that,  by  articles  of  clerkship  duly  executed 
on  12th  December,  1855,  he  became  bound  to  serve  as  an  articled 
clerk,  for  five  years,  to  one  of  the  practising  attorneys  of  this  Court. 
That  the  articles  contained  a  proviso  to  the  effect  that,  if  in  the  mean 
time  he  took  his  degree  as  required  by  sect.  7  of  stat.  6  &  7  Vict,  c 
73,  he  should  be  at  liberty  to  determine  the  articles  after  three  years' 
service.  That  the  London  University  then  required  of  its  matricu- 
lated students  that  two  years  should  elapse  between  matriculation 
*41 81  *"^  admission  to  examination  for  *the  degree  of  Bachelor  of 
^  Arts,  and  that  they  should  also  have  furnished  certificates  of 
two  years'  study  and  good  conduct  at  one  of  the  Colleges  connected 
with  the  said  University.  That,  previously  to  the  date  of  the  articles, 
he  was  a  matriculated  student  of  the  said  University  for  two  years 
and  upwards;  and  he  had  furnished  the  required  certificates  to  the 
said  University.  That  he  was  prevented  by  illness  alone  from  being 
present  at  an  examination  for  the  degree  of  Bachelor  of  Arts  of  the 
said  University,  which  took  place  during  October,  1855;  and,  but  for 
such  illness,  he  had  good  reason  to  believe  that  he  should  have  passed 
the  said  examination.    That,  in  October,  1856,  he  took  the.  degree  of 
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Bachelor  of  Arts;  and  be  had  since  taken  the  degree  of  Bachelor  of 
Lavs  in  the  said  University :  and  he  took  such  degrees  within  six  and 
eight  years  respectively  from  the  year  in  which  he  became  a  matricu- 
lated student  of  the  said  University.  That  he  had  duly  served  under 
the  said  articles  for  the  period  of  three  years,  and  was  in  possession 
of  the  usual  certificates  to  that  effect. 

'Aihertan  now  referred  to  sect.  7  of  stat.  6  &  7  Vict.  c.  73,  which 
enacts :  *'  That  any  person  who  shall  have  taken  or  who  shall  take  the 
degree  of  Bachelor  of  Arts  within  six  years  after  his  matriculation, 
or  the  degree  of  Bachelor  of  Laws  within  eight  years  after  his  matri- 
culation, either  in  the  University  of  Oxford  or  in  the  University  of 
Cambridge,  or  in  the  University  of  Dublin,  or  in  the  University  of 
Durham,  or  in  the  University  of  London,  and  who  shall  within  four 
years  after  the  day  whereon  he  shall  have  taken  or  shall  take  such 
degree  be  bound  by  contract  in  writing  to  serve  as  a  clerk  for  and 
during  the  term  of  three  years  to  a  practising  attorney  'or  r^^i  q 
solicitor  in  England  or  Wales,  and  shall  have  continued  in  ^ 
such  service  for  and  during  the  said  term  of  three  years,  and  shall 
during  the  whole  of  such  term  have  been  afctually  employed  by  such 
attorney  or  solicitor,  or  by  the  London  agent  of  such  attornej^or 
solicitor,  with  his  consent,  for  any  part  of  the  said  terra,  not  exceed- 
ing one  year,  in  the  proper  business,  practice,  or  employment  of  an 
attorney  or  solicitor,  and  who  shall  afler  the  expiration  of  the  said 
term  o^  three  years  have  been  examined  and  sworn  in  the  manner 
hereinafter  directed,  shall  be  capable  of  being  admitted  and  enrolled 
as  an  attorney  or  solicitor,  although  he  shall  have  served  a  clerkship 
under  such  contract  as  aforesaid  for  and  during  the  term  of  three 
years  only."  The  case  is  certainly  not  within  the  letter  of  the  sec- 
tion ;  because  the  applicant  was  not  literally  "  bound"  "  after"  he  had 
taken  his  degree.  But,  if  a  liberal  construction  be  given  to  the  enact- 
ment, so  as  to  carry  out  the  intention  of  the  Legislature,  the  case  may 
be  fairly  included.  The  object  of  the  Legislature  seems  to  have  been 
to  prevent  an  indefinite  postponement  of  the  binding  after  the  degree. 
Here  the  binding  was  too  early ;  but  it  did  not  take  place  till  after  the 
applicant  had  completed  his  academical  course  and  was  ripe  for  taking 
his  degree,  which  mdeed  it  appears  he  would  have  taken  but  for  the 
accident  of  illness. 

Lord  Campbell,  C.  J. — ^I  most  sincerely  wish,  with  all  my  heart, 
that  we  could  grant  this  application  :  but  the  statute  admits  of  only 
one  construction. 

WiGHTKAN,  J.,  Gbompton,  J.,  and  Hill,  J.,  concurred. 

Rule  refused. 
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♦Aom  *EDWARD  PHILIP  FLETCHER  v.  EDWARD  CHARLES 
*''"J  FLETCHER.    Jan.  18. 

Declaration  for  aaflaalting  and  imprisoning  plaintiff!  Plea :  Thai,  before  and  at  tke  tine,  ke^ 
plaintiff*  had  condneted  himself  as  a  person  of  nnsonnd  mind  and  incompetent  to  take  care  of 
himself,  and  proper  to  be  taken  charge  of  and  detained  nnder  dne  care  and  treatment :  that  two 
medi.*al  oeriificatee  had  been  given,  bj  persons  duly  authorisedi  according  to  the  prorisioM  of 
■tots.  8  A  9  Viet  c.  100,  and  16  A  17  Viet  e.  96,  certifying  that  plaintiff' was  of  nnsoand  suai 
and  proper  to  be  token  charge  of  and  detoined :  that  defendant  had  notice  of  the  oertiicatet, 
and  had  reasonable  and  probable  grounds  for  believing,  and  did  belieTC^  them  to  be  tne,  tsd 
that  plaintiff  was  of  nnsonnd  mind,  Ac. :  and  that  defendant,  being  the  nnde  of  plaintiff  and  s 
proper  person  to  cause  him  to  be  token  in  charge  and  detoined,  did  for  the  eanset  afonaid 
cause  him  to  be  taken  charge  of  and  detoined  as  a  person  of  unsound  ntnd,  Ac. 

Held,  on  demurrer,  a  bad  plea ;  inasmuch  as,  at  common  law,  defendant  would  be  justified 
only  if  plaintiff  were  actually  insane  at  the  time,  which  the  plea  did  not  allege :  and  the  pro- 
tection given  by  stot  8  A  9  Vict  c.  100,  s.  99,  to  parties  duly  and  bonH  fide  acting  under  ecr< 
tificates  and  an  order  for  confinement  does  not  extend  to  the  party  making  the  order. 

The  declaration  stated  that  defendant  assaulted  plaintiff  gave  him 
in  custody,  and  caused  him  to  be  imprisoned. 

Third  plea.  That,  before  and  at  the  time  of  the  alleged  imprison- 
m«it,  plaintiff  had  conducted  himself  as  a  person  of  unsound  mind. 
and  incompetent  to  take,  and  incapable  of  taking,  care  o(  himself,  and 
as  a  person  proper  to  be  taken  charge  of  and  detained  under  due  care 
and  treatment ;  and,  as  such,  two  medical  certificates  had  been  given 
bv  persona  duly  authorized  in  that  behalf,  and  according  to  the  pro- 
visions of  the  statutes  for  the  regulation  of  the  care  and  treatment  of 
lunaticB,(a^  whereby  it  was  certified  by  those  last-mentioned  persons 
that  they  had  separately  and  personally  examined  plaintiff,  and  that 
he  was  a  person  of  unsound  mind,  and  a  proper  person  to  be  taken 
"^4^11  ^^A^S®  ^^  A^d  detained  under  care  and  treatment;  and  such 
^  certificates  duly  set  forth  *the  grounds  and  facts  indicating  in- 
sanity, and  the  other  matters  and  things  required  by  the  said  statutes, 
according  to  the  provisions  of  the  said  statutes ;  and  defendant,  before 
and  at  the  time  of  the  said  imprisonment,  had  notice  of  the  said 
several  premises  and  certificates,  and  had  reasonable  and  probable 
grounds  for  believing,  and  did  in  fact  verily  and  bonfi  fide  believe, 
such  certificates  to  be  true,  and  that  plaintiff  was  a  person  of  unsound 
mind,  and  incompetent  and  incapable  to  take  care  of  himself,  and  a 
proper  person  to  be  taken  charge  of  and  detained  under  due  care  and 
treatment  i^ssuch,  and  that  it  was  unfit  and  dangerous  that  be  should  be 
at  large,  and  that  it  was  necessary  and  proper  for  plaintiff  to  be  confined. 
That  defendant,  being  uncle  to  plaintiff,  did,  for  the  causes  aforesaid, 
cause  plaintiff  to  be  taken  charge  of  and  detained  under  due  care  and 
treatment  as  a  person  of  unsound  mind,  and  incapable  of  taking  care 
of  himself,  and  a  person  proper  to  be  taken  charge  of  and  detained 
according  to  the  provisions  of  the  statutes  in  that  case  made  and  pro- 
vided:  which  is  the  alleged  cause  of  action  in  the  declaration 
mentioned. 

Demurrer.    Joinder  in  demurrer. 

Lush,  for  the  plaintiff — The  plea  is  bad.  The  mere  belief  of  the 
defendant  that  the  plaintiff  was  insane  would  not  justify  the  defend- 

(a)  Sut  8  A  9  Viet  c.  100,  «  For  the  regulation  of  the  care  and  treatment  of  lunatics;" 
sut  16  A  17  Vict  c.  9fi,  *<To  amend  an  Act,"  8  A  9  Vict  c.  100. 
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ant  in  taking  apon  bimself  to  give  an  order  for  the  confinement  of 
the  plaintift*  in  a  lunatic  asylum.  First,  it  would  be  no  defence  at 
common  law.  A  man  may  take  forcible  measures  to  prevent  a  per- 
son of  unsound  mind  from  doing  mischief  to  himself  or  others  :  Bac. 
Abr.  Idiots  and  Lunatics,  (C.) ;  Com.  Dig.  Pleader  (8  M.  22).  But  a 
plea  justifying  an  imprisonment  on  this  ground  must  allege  ri^Aoo 
*that  the  plaintiff  tvas  insane :  it  is  not  sufficient  if  it  alleges,  '- 
as  this  does,  merely  that  he  appeared  to  the  defendant  to  be  insane : 
Bro.  Abr.  Faux  Imprisonment^  pi.  28.  Nor,  secondly,  does  the  plea 
raise  any  defence  under  the  Lunacy  Acts.  Sect.  99  of  stat.  8  &  9 
Vict.  c.  100,  a  section  not  repealed  by  the  amending  Act,  16  k  17 
Viet  c.  96,  protects,  in  the  case  of  an  order  for  the  confinement  of  a 
lunatic,  all  authorized  persons  acting  under  the  certificates  and  order, 
and  enables  them  to  plead  such  certificates  and  order  by  way  of 
defence  to  an  action ;  but  the  section  gives  no  such  protection  to  the 
person  who  makes  the  order.  And,  by  the  schedules  to  stat.  16  &  17 
Vict.  c.  96,  the  person  to  be  confined  is  to  be  described  in  the  order 
as  being  "a  lunatic  [or  an  idiot,  or  a  person  of  unsound  mind]." 
[Lord  Campbell,  C.  J. — If  the  defendant  had  reasonable  cause  to 
suppose  the  plaintiff  insane,  the  damages  would  be  very  small.]  No 
doubt.    But  a  plea  to  that  effect  would  not  be  a  bar  to  the  action. 

Bovill^  contr^. — The  plea  states,  and  consequently  the  plaintiff  mu.st 
be  taken  to  admit,  that  the  defendant  acted  upon  proper*  certificates, 
given  according  to  the  provisions  of  the  Lunacy  Acts.  And,  further, 
the  plea,  although  it  aoes  not  allege  that  the  plaintiff  was  insane, 
alleges  that  he  conducted  himself  as  if  he  were  so ;  and  that  allegation 
raises  a  sufficient  defence ;  for  if  he  so  conducted  himself,  the  plaintiff 
was  justified  in  assuming  that  the  defendant  was  insane,  and  in 
imprisoning  him.  [Lord  Campbell,  0.  J. — Even  if  the  plaintiff  had 
no  intention  to  deceive  7]  ,  The  intention  is  not  material,  if  the  con- 
duct be  such  as  to  induce  a  reasonable  man  to  believe  the  representa- 
tion :  Freeman  v.  Cooke,  2  Exch.  654.t  *[Hill,  J. — ^That  r#423 
case  is  against  you,  as  far  as  it  is  in  point  at  all.  It  was  there  '- 
held  that  the  party  making  the  representation  was  not  estopped  from 
contesting  its  truth,  unless  he  had  made  it  with  the  intention  of  its 
being  acted  on.  Cbompton,  J. — ^If  this  point  is  to  be  argued 
seriously,  you  must  assume  that  the  plaintiff  conducted  himself  as  a 
lunatic  with  the  intention  of  getting  the  defendant  to  imprison  him.] 
The  extent  to  which  a  medical  man  would  be  justified  in  acting  on  the 
representations  of  others  as  to  the  insanity  of  a  person  for  whose 
confinement  he  gave  an  order  is  discussed  in  Anderdon  v.  Burrows,  4 
C.  &  P.  210  (E.  C.  L.  R.  vol.  19). 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that,  upon  this 
plea,  there  should  be  judgment  for  the  plaintiff.  I  understand  from 
my  brother  Crompton  that  he  had  some  doubt,  at  Chambers,  whether 
he  should  allow  the  plea  to  be  pleaded.  But  I  am  glad  that  the 
question  has  to  be  decided  here,  as  it  is  of  public  importance  that  the 
law  upon  this  point  should  be  well  known.  By  the  common  law  of 
England  no  person  can  be  imprisoned  as  a  lunatic  unless  he  is  actually 
iD.sane  at  the  time.  Mr.  Bovill  has  contended  that  if  a  person  pre- 
tends to  be  mad,  he  may  be  confined  as  a  lunatic.  But  even  if  that 
were  so,  the  plea  here  does  not  make  any  such  allegation  :  it  alleges 
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only  that  the  plaintiff  conducted  himself  as  if  he  were  insane.  It 
would  be  most  dangerous  to  the  liberty  of  .the  subject  if  a  man  could 
be  imprisoned  under  circumstances  such  as  appear  upon  this  plea.  It 
would  place  in  jeopardy  the  liberty  of  many  persons  of  eccentric 
♦4941  ^^bits,  though  in  perfect  *possession  of  their  faculties.     There 

"*  J  must  be  actual  insanity  to  justify  confinement.  The  defendant 
further  relies  on  the  fact,  as  stated  in  the  plea,  that  proper  medical 
certificates  had  been  given,  under  the  provisions  of  the  Lunacy  Acts. 
That  is  no  defence  at  common  law ;  and,  if  the  statute  law  be  ex- 
amined, it  will  be  found  against  the  defendant ;  for  sect.  99  of  stat.  8 
&  9  Vict.  c.  100,  while  it  protects  duly  authorized  persons  acting 
under  certificates  and  an  order  for  the  confinement  of  a  lunatic,  gives 
no  protection  to  the  person  making  the  order,  and  therefore  shows 
that  he  is  not  protected  unless  the  person  confined  be  actually  insana 

WiQHTMAN,  J. — I  am  of  the  same  opinion.  Every  one  who  takes 
upon  himself  the  responsibility  of  imprisoning  another  on  the  ground 
of  insanity  must,  in  order  to  protect  himself  at  common  law,  be  able 
to  show  that  the  person  so  imprisoned  was  actually  insane  at  the  time. 
And  the  statute  law,  though  it  protects  duly  authorized  persons  acting 
under  the  certificates  and  order,  does  not  protect  the  person  by  whom 
the  order  is  made. 

Crompton,  J. — ^I  am  of  the  same  opinion,  and  for  the  same  reasons. 
But  I  may  add  that  I  still  doubt  if  I  ought  to  have  allowed  the  plea 
at  all,  at  Chambers. 

Hill,  J. — I  am  of  the  same  opinion,  for  the  reasons  already  given. 

Judgment  for  the  plaintiff 


♦425]  FRANKLIN  and  MEADOWS  v.  BEESLEY.    Jan.  19. 

F.,  M.,  and  B.,  being  in  partnership,  agreed  to  dissolTe :  and,  bj  the  terms  of  the  agreenentp 
B.  waa  to  transfer  all  the  stock  to  F.  and  M.,  snbjeot  to  a  power  of  reparehaae  by  B.  Kach 
party  took  certain  debts  upon  himself:  and  F.  and  M  assigned  their  interest  and  the  good-vill 
of  the  business  to  B. ;  B.  assigning  to  them  his  interest  in  certain  deeds  and  in  part  of  the 
stock  :  and  it  was  agreed  that  if  B.  should  pay  to  F.  and  M.  60/.  before  1st  February,  1S58,  F. 
and  M.  should  reassign  to  B.  the  stock  which  they  had  taken :  but,  in  case  of  non-paymeat, 
the  right  of  F.  and  M.  to  the  stock  should  be  absolute :  and  it  should  be  lawful  to  F.  and  M , 
either  to  sue  B.  for  the  00/ ,  or  to  take  the  stock  for  their  own  use :  and  B.  coTenanted  to  p*y 
the  60/.  as  and  for  the  purchase-money  of  the  stock :  and  that,  if  the  moneys  to  be  reoeiTed  by 
F.  and  M.  should  not  be  sufficient  to  pay  to  each  of  them  a  sum  named,  then  B.  should  m*ke 
up  such  sum. 

The  60/.  not  haTing  been  paid,  F.  and  M.  sued  B.  for  the  debt.  B.  pleaded  a  dtseharg*  im 
the  Insolrent  Court,  and  gave  no  description  of  the  debt  in  his  schedule,  eicept  by  insertia^  F. 
and  M.  as  creditors  for  186/.  XZt.  Id,  and  578/.  15*.  id.  respectiTcly  (in  which  amount  the  90L 
was  included),  and  stating  that  he  was  liable  to  them  for  a  third  of  any  deficiency  in  tfaoaa 
amounts  that  might  arise  upon  a  realisation  of  the  assets  of  the  firm. 

Held,  that  this  was  no  description  of  the  debt  within  sect.  75  of  stat  IAS  Viol  e.  116,  and 
that  the  discharge  did  not  operate  as  a  bar. 

The  declaration  charged  that  defendant,  by  deed  dated  Ist  August 
1857,  covenanted  with  the  plaintiffs  that  he,  defendant,  would  upon 
Ist  February  then  next,  that  is  to  say  upon  1st  February  1858,  pay  to 
plaintififs  the  sum  of  60?.,  as  and  for  the  purchase-money  of  certain 
stock  in  trade,  furniture  and  effects,  in  a  certain  schedule  to  the  said 
deed  set  forth.  Averment:  that  although  the  said  1st  February  had 
elapsed  before  the  commencement  of  this  suit,  yet  defendant  has  not 
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paid  to  plaintiffs,  or  either  of  tbem,  the  said  sum  of  60Z.,  or  any  part 
thereof.  And  there  is  now  due  and  owing,  for  and  on  account  of  the 
said  sum  of  601,,  a  large  sum  of  money,  to  wit  the  sum  above  de- 
manded. 

Plea  1.  That,  by  an  order  of  adjudication  made  by  the  Court  for 
relief  of  Insolvent  Debtors,  according  to  the  statute,  &c.  (1  &  2  Vict, 
c.  110),  defendant  was  duly  discharged  of  and  from  the  alleged  cause 
of  action ;  and  the  said  order  remains  in  force.     Issue  on  this  plea. 

(There  were  other  issues  of  fact,  not  now  material.) 

♦On  the  trial,  before  Byles,  J.,  at  the  last  Gloucestershire   r^j^ofi 
Assizes,  it  appeared  that  the  defendant  had  formerly  been  in   ^ 
partnership  with  the  plaintiffs;   but  that  the  partnership  had  been 
dissolved ;  upon  which  occasion  a  deed  was  executed  by  the  three, 
dated  1st  August  1857. 

By  this  deed  it  was  recited  that  the  accounts  of  the  partnership 
had  been  settled  between  the  parties,  and  it  appeared  that  the  de- 
fendant had  drawn,  in  anticipation  of  his  share  of  the  profits,  earned 
bat  not  at  present  realized,  the  sum  of  186/. ;  that  it  was  agreed  to 
dissolve  the  partnership,  and  that  defendant  should  give  to  each  of  the 
plaintiffs,  his  promissory  note  for  100/.,  and  should  assign  and  transfer 
to  them  "all  his  share  and  interest  in  the  debts,  credits,  and  assets, 
due,  arising  and  belonging  to  the  said  partnership  concern,  as  the 
same  are  enumerated  and  set  forth  in,"  &c.  (a  schedule  under  written), 
"and  also  the  stock  in  trade,  furniture,  and  partnership  effects,  of  the 
said  late  firm,  mentioned  and  set  forth  in,"  &c.  (a  second  schedule 
under  written),  "subject  to  repurchase  of  the  said  stock  in  trade,  fur- 
niture and  effects,  by  the  said  Thomas  Beesley"  (defendant)  "  for  the  sum 
of  60/.,  at  the  expiration  of  six  calendar  months  from  the  date  hereof." 
That  plaintiffs  should  pay  out  of  the  partnership  assets  the  debts  owing 
from  the  copartnership  set  forth  in  a  third  schedule,  and  defendant  the. 
debts  mentioned  in  a  fourth  schedule:  that  defendant  should  retain  the 
copartnership  books  and  papers,  upon  entering  into  a  covenant  to 
produce:  and  that  the  parties  should  execute  mutual  releases.  It  was 
further  recited  that  defendant  had  delivered  the  promissory  notes.  It 
was  witnessed  that  the  partnership  should  cease  from  25th  July 
then  last.  That  plaintiffs  did  bargain,  sell,  assign,  transfer,  and  set 
over  to  ^defendant,  his  executors  and  administrators,  their  (-♦4^07 
interest  in  the  good- will  and  business ;  that  defendant  bargained,  ^ 
sold,  assigned,  transferred,  and  set  over  to  plaintiffs  his  interest  in 
the  book  debts  and  suras  of  money  due  to  the  copartnership  mentioned 
in  the  first  schedule,  and  of  and  in  "  the  stock  in  trade,  furniture,  and 
partnership  effects  of  the  said  late  firm,  which  are  mentioned  s^ud  set 
forth  in  the  second  schedule  to  these  presents:  to  have,  hold,  receive, 
and  take  the  said  part  or  share,  parts  or  shares,  hereinbefore  assigned, 
or  intended  so  to  be,  of  and  in  the  said  book  debts,  and  other  sum  and 
sums  of  money  first  hereinbefore  assigned,  unto  and  by  the  said  J.  H. 
Franklin  and  E.  Meadows"  (plaintifis),  '*  their  executors,  administra- 
tors, and  assigns,  to  and  for  their  own  use  and  benefit:  upon  the  trust 
nevertheless  hereinafter  declared  of  and  concerning  the  same.  And 
to  have  and  to  hold  the  said  stock  in  trade,  furniture,  stationery,  and 
other  effects,  secondly  hereinbefore  assigned,  unto  the  said  J.  U.  Frank- 
lin and  K.  Meadows,  their  executors,  administrators,  and  assigns,  ab- 
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solately :  provided  always,  and  it  is  hereby  agreed  and  declared,  that, 
if  the  said  T.  Beesley  do  and  shall,  on  the  Ist  day  of  February  next, 
pay  to  the  said  J.  H.  Franklin  and  E.  Meadows,  their  executory 
administrators,  or  assigns,  the  sum  of  602.  sterling,  then  the  said  J.R 
Franklin  and  E.  Meadows,  their  executors,  administrators,  or  assigns, 
will  reassign  to  the  said  T.  Beesley  the  said  stock  in  trade,  furniture, 
and  efiects  specified  in  the  second  schedule  hereto,  free  from  any 
charge  or  encumbrance  thereon  by  them,  the  said  J.  H.  Franklin  and 
E.  Meadows ;  but,  in  case  of  default  in  payment  of  the  said  sum  of  60/., 
the  right  and  title  of  the  said  J.  H.  Franklin  and  E.  Meadows  to 
*49R^   ^^^  ^^^^  Stock  in  trade,  furniture  and  effects  shall  be  ^complete 

^  and  absolute,  both  at  law  and  in  equity.  And  the  said  T. 
Beesley  doth  hereby  give  and  grant  unto  the  said  J.  H.  Franklin  and 
E.  Meadows  full  power  to  enter  the  premises  where  the  said  stock  in 
trade,  furniture,  and  other  efiTects  now  are,  or  hereafter  shall  be,  for 
the  purpose  of  removing  the  same.  Provided  also  that,  until  the  9aid  Ist 
day  of  February  next,  the  said  T.  Beesley  shall  be  allowed  to  remain 
in  the  possession  and  enjoyment  of  the  said  stock  in  trade,  furniture, 
and  effects :  provided  also,  and  notwithstanding  anything  herein  con- 
tained, it  is  hereby  agreed  and  declared  that,  in  case  default  shall  be 
made  in  payment  of  the  said  sum  of  60/.,  it  shall  be  lawful  for  the 
said  J.  II.  Franklin  and  E.  Meadows,  at  their  option,  either  to  sae  the 
said  T.  Beesley,  his  executors,  administrators,  or  assigns,  for  payment 
of  the  said  sum  of  60/.,  or  to  take  the  said  stock  in  traae,  furniture,  and 
effects,  to  and  for  their  own  absolute  property :  but,  in  case  the  said 
J.  n.  Franklin  and  E.  Meadows  shall  elect  to  sue  the  said  T.  Beesley, 
then  and  from  thenceforth  the  said  stock  in  trade,  furniture,  and  effects 
shall  become  and  be  the  absolute  property  of  the  said  T.  Beesley,  his 
executors,  administrators,  and  assigns.'*  Defendant  further  covenanted 
*•  that  he,  the  siiid  T.  Beesley,  will,  upon  the  1st  day  of  February  next, 
pay  to  the  said  J.  H.  Franklin  and  E.  Meadows  the  sum  of  60/.^  as 
and  for  the  purchase-money  of  the  said  stock  in  trade,  furniture,  and 
effects,  mentioned  in  the  second  schedule  hereto."  The  plainti£& 
covenanted  to  apply  the  moneys  which  they  should  receive  from  the 
persons  mentioned  in  the  first  schedule  in  respect  of  the  debts  there 
mentioned :  first,  in  payment  of  the  charges  of  collection :  second,  in 
payment  of  debts  due  by  the  copartnership  mentioned  in  the  third 
*4291   ^^®d^^® »  *third,  **in  payment  to  each  of  them,  the  said  J.  H. 

-'  Franklin  and  E.  Meadows,  of  the  sum  of  186/.  10«.  5fi/.,  being  a 
sum  equal  to  that  which  the  said  T.  Beesley  has  drawn  in  anticipaticm 
of  his  share  of  the  profits  as  hereinbefore  mentioned ;  and,  fourthly, 
shall  stand  possessed  of  the  ultimate  surplus,  if  any,  upon  trust  for 
the  equal  benefit  of  them  the  said  T.  Beesley,  J.  H.  Franklin,  and  £L 
Meadows,  each  of  them  taking  one  third  part  thereof.  And  it  ia 
hereby  agreed  and  declared,  by  and  between  the  parties  hereto,  that, 
in  case  the  moneys  so  to  be  received  by  the  said  J.  H.  Franklin  and 
E.  Meadows  as  aforesaid  shall  not  be  sufficient  to  pay  to  each  of  them 
the  said  J.  H.  Franklin  and  E.  Meadows  (after  noaking  the  payment? 
aforesaid)  the  said  sum  of  186/.  lOff.  5d.,  then  and  in  that  case  the  said 
T.  Beesley  shall  at  the  expiration  of  two  years  from  the  day  of  the 
date  hereof,  pay  to  each  of  them  the  said  J.  H.  Franklin  and  £.  Mea* 
dows,  if  no  profit  shall  have  been  realized  for  the  said  firm  of  Bees- 
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ley,  Franklin  &  Meadows,  the  said  sum  of  186?.  lOs.  5i.,  or  such  a  sum 
as,  with  the  moneys  so  to  be  received  by  the  said  J.  H.  Franklin  and 
E.  Meadows,  will  repay  them  the  sums  they  shall  then  be  deficient  in 
making  the  payments  comprised  in  the  said  schedule  hereto;  or,  if 
any  profits  shall  be  realized,  then  so  much  of  the  said  186/.  10^.  5d,  as 
shall  make  the  share  of  each  of  them  the  said  T.  Beesley,  J.  H. 
Franklin,  and  E.  Meadows  equal  in  the  profits  realized  by  such  firm 
at  the  expiration  of  such  two  years;  it  being  the  intention  of  the  par- 
ties hereto  that,  when  the  said  debts  shall  have  been  collected  and  the 
actual  profit  in  respect  of  the  said  trading  ascertained,  the  share  of  each 
of  them  the  said  parties  hereto  shall  be  equalized."  And  it  is  hereby 
agreed  and  declared  that  no  action  or  suit  shall  be  brought  by  the  said 
J.  H.  Franklin  and  E.  Meadows,  'their  executors  or  administra-  r+^on 
tors  wherein  the  name  or  names  of  the  said  T.  Beesley,  his  execu-  '■ 
tors  or  administrators,  shall  be  used,  by  virtue  of  the  power  herein- 
before contained,  without  the  consent  in  writing  of  the  said  T.  Bees- 
ley  for  that  purpose  first  had  and  obtained:  nevertheless  such  consent 
shall  not  be  unreasonablv  or  capriciously  withheld."  Each  of  the 
three  parties,  for  himself  his  heirs,  executors,  &c.,  released  to  the 
others,  their  heirs,  executors,  &c.,  all  claims  which  any  of  them  might 
have  against  the  other  by  reason  of  the  within  written  indenture,  or 
on  account  of  any  other  matter  whatsoever  touching  or  concerning  the 
copartnership,  in  pursuance  of  the  within  indenture  existing  between 
them ;  subject  to  the  covenants,  &c.,  in  this  indenture  respectively  con- 
tained. And  Franklin  and  Meadows,  each  for  his  own  acts,  promised 
and  agreed  with  Beesley  not  to  practise  the  business  of  an  accountant 
within  a  mile  from  Moorgate  Street,  &c. 

On  20th  January,  1858,  the  defendant  was  discharged  by  the 
Court  for  the  relief  of  Insolvent  Debtors ;  and  he  relied  upon  the  fol- 
lowing items  in  his  schedule,  as  comprehending  the  debt  for  which 
the  action  was  brought.    It  was  proved  that  the  said  sum  of  60L 


£     «.  d. 

<'Tk«iMdMr. 

186    8    1 

1857 

Admitted  u  to 

I  am  liable  to  these  orediton  for 

rranklia 

lUbiUty. 

one-tbird  of  any  deflcienoy  of 
these   amounts   that   may   arise 

TlM  fBid  Mr. 

678  15    i 

1857 

Admitted  u  to 

upon  a  realisation  of  the  assets 

Hwdows 

lUbUitjr. 

of  tbe  late  firm  of  Beesley, 
Franklin  A  Meadows,  which  I 
assigned  to  them,  amounting  to 
£781  19«.  U." 

was  included  by  the  defendant  in  this  sum  of  7817.  195.  Sd.  The 
learned  Judge  airected  a  verdict  for  the  defendant,  with  leave  to  the 
plaintiffs  to  move  as  after  mentioned. 

*ffenry  JameSf  in  last  Michaelmas  Term,  obtained  a  rule  r^Aoi 
calling  on  the  defendant  to  show  cause  why  a  verdict  should  '• 
not  be  entered  for  the  plaintiffs  for  the  sum  of  601.,  or  for  such  smaller 
Bum  as  the  Court  should  direct,  "on  the  ground  that  the  plaintiffs* 
cause  of  action  was  not  barred  by  the  defendant's  discharcre  under  the 
Insolvent  Act,  as  not  coming  within  sect.  80  of  stat.  1  &  2  Vict.  c. 
110,  the  plaintiffs  having  a  right  under  the  deed  sued  upon  not  ascer- 
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tainable  in  value  and  rendering  the  covenant  more  than  a  mere  cove- 
nant to  pay  money  on  a  future  day :  also  on  the  ground  that  the  value 
had  not  been  ascertained,  and  that  the  debt  sued  for  had  been  misde- 
scribed,  and  not  duly  inserted  in  the  defendant's  schedule," 

Htiddhston  and  J.  J,  Powell  now  showed  cause. — First,  the  debt 
was  one  from  which  the  insolvent  was  discharged  under  stat  1  &  2 
Vict.  c.  110.  By  sect,  69  the  schedule  is  to  contain  "a  full  and  true 
description  of  all  debts  due  or  growing  due  from  such  prisoner  at  the 
time  of  making  such  order."  As  there  was  an  express  covenant  to 
pay  the  60?.  in  a  given  time,  this  debt  was  growing  due.  Then  sect 
75,  as  to  the  debts  to  persons  named  in  the  schedule  as  creditors,  or 
claiming  to  be  creditors,  for  the  same  respectively,  from  which  the 
Court  may  discharge  the  insolvent,  specifies  those  "for  which  such  per- 
sons shall  have  given  credit  to  such  prisoner  before  the  time  of  making 
such  vesting  order."  That  clearly  comprehends  this  sum,  which  was 
a  debitum  in  praBsenti  solvendum  in  futuro.  Then  sect.  80  enacts 
"  That  the  discharge  of  any  such  prisoner  so  adjudicated  as  aforesaid 
shall  and  may  extend  to  any  sum  and  sums  of  money  which  shall  be 
*4S21   P^y^^l®'  ^y  w^y  ^^  annuity  or  *otherwise,  at  any  future  time 

■'  or  times,  by  virtue  of  any  bond,  covenant,  or  other  securities 
of  any  nature  whatsoever."  Now  the  defendant,  by  the  deed,  was  to 
transfer  the  stock  in  trade  subject  to  repurchase  by  the  payment  of 
60Z. :  but  the  covenant  to  pay  was  absolute,  and  the  provisions  as  to 
the  stock  in  trade  were  merely  for  the  purpose  of  giving  to  the  plaia-^ 
tiffs  a  security  for  the  payment.  It  is  as  if  goods  were  bought  for  a' 
specified  sum  at  six  months'  credit,  but  the  vendor  was  to  have  the 
goods  back  in  case  of  non-payment:  the  sum  specified  would  not  the 
less  constitute  an  absolute  debt  from  the  vendee  to  the  vendor.  Se- 
condly, it  is  objected  that  the  value  is  not  ascertained.  [Lord  Gamp- 
bell,  C.  J. — The  value  of  what  ?J  They  say  the  time  of  payment 
should  be  ascertained  at  the  time  when  the  vesting  order  is  made. 
[Crompton,  J. — That  is  merely  for  the  purpose  of  the  dividend.] 
Lastly,  it  is  objected  that  the  debt  is  not  properly  described  in  the 
schedule.  But  there  is  enough  said  to  call  the  attention  of  the  plain- 
tiffs to  the  debt.  The  defendant  states  that  he  is  liable  for  the  defi- 
ciency which  may  arise.  [Crompton,  J. — That  shows  no  debt  upon 
the  face  of  it.  It  shows  merely  that  there  may  arise  a  liability  to  be 
sued.  Lord  Campbell,  C.  J. — There  is  this  dilemma:  either  there  is 
no  debt  barred,  or  else  that  debt  is  not  in  the  schedule.  You  say 
that  the  debt  is  absolute.]  A  description  of  that  sort  will  not  vitiate 
unless  it  misleads :  Forman  v.  Drew,  4  B.  &  C.  15  (E.  C.  L.  R.  vol. 
10).  There  Abbott,  C.  J.,  said:  "The  object  of  these  provisions  is, 
that  the  creditors  of  the  insolvent  should  have  notice  of  his  applica- 
tion to  the  Court  to  be  discharged  under  the  Act,  and  I  think  the 
^joo-i   words  of  the  6th  section(a)  ought  to  ^receive  a  liberal  construe- 

^  tion."  The  jury  ought  to  have  been  asked  whether  the  misdi- 
rection was  calculated  to  mislead  or  deceive :  and,  as  the  question  was 
not  asked,  the  fact  must  be  taken  in  favour  of  the  defendant  It  can- 
not be,  for  instance,  that,  if  601.  had  been  inserted  instead  of  69/.,  such 
a  misdescription  would  have  been  necessarily  fatal.  The  creditor 
here  must  have  known  what  the  schedule  referred  to.  [Lord  Camp- 
Co)  Stat.  1  0.  4,  e.  119,  b.  6. 
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B«LL,  C.  J. — A  defect  in  the  schedule  would  not  be  cured  by  the 
circumstance  that  the  creditor  had  previous  knowledge  aliunde. 
[Cbomfton,  J. — It  would  be  very  dangerous  if  it  were  so.  Extrinsic 
proof  would  be  required  in  every  case.]  Booth  v,  Goldman,  antfe,  p. 
414,  appears  to  go  as  &r  as  the  present  defendant's  case  requires. 
[Grompton,  J. — There  I  ruled  that  the  question  was  for  the  jury. 
That  was  not  disputed  at  the  time ;  and  my  brother  Thamas  did  not 
afterwards  question  it.  But  you  cannot  give  notice  of  a  debt  of  one 
nature  and  then  show  another.]  The  description  includes  the  601, 
ai)d  the  contingency  upon  which  the  debt  will  arise,  [Lord  Gamp- 
bell,  C.  J. — The  language  of  the  schedule  rather  seems  to  me  to 
exclude  the  debt.]  The  question  does  not  arise  upon  the  pleadings. 
[Lord  Campbell,  G.  J. — Do  you  say  the  plaintiffs  ought  to  plead  that 
the  debt  is  not  set  out  in  the  schedule?  Grompton,  J. — The  plead- 
ings may  be  general:  that  is  every  day's  practice.  The  issue  is, 
whether  the  debt  is  set  out  in  the  schedule.] 
JET.  James  was  not  called  upon  to  support  his  rule. 
Lord  Campbell,  G.  J. — If  the  debt  were  clearly  set  *out  in 
the  schedule,  I  think  it  is  one  which  would  be  barred  by  the 
discharge.  But  this  is  not  a  case  of  inaccurate  description,  but  of  no 
d<;scription  at  all. 
(WiGUTMAN,  J.,  was  absent.) 

Cbompton,  J.-^I  am  much  inclined  to  think  this  debt,  if  properly 
described,  would  have  been  barred  by  sect.  75,  as  put  by  the  counsel  for 
the  defendant;  subject,  of  course,  to  what  might  have  been  said  in  answer 
by  the  counsel  for  the  plaintifiEs.  But  nothing  is  barred  except  what  is 
described.  And  it  appears  to  me  that  the  schedule  describes  any  other 
debt  rather  than  that  upon  which  the  action  is  brought.  The  debt  is, 
to  pay  60/.  absolute  on  the  1st  day  of  February.  But  the  description 
given  by  the  defendant  is  merely  that  he  is  liable  in  respect  of  any 
deficiency  that  may  arise :  in  fact,  he  describes  a  debt  which  would 
not  be  barred.  There  is  a  positive  engagement  to  pay  60/. ;  and  that 
is  sufficiently  certain  to  be  capable  of  being  barred  by  the  discharge. 
It  is  very  likely  that  the  defendant  had  not  the  debt  in  his  mind  at 
all,  taking  it  for  granted  that  the  plaintiff  would  elect  to  take  the 
property.  I,  for  one,  am  most  willing  always  to  give  the  most  liberal 
ooQstruction  to  clauses  requiring  a  description.  But  here  the  sum 
de^ribed  and  the  liability  alleged  differ  entirely  from  the  subject  of 
the  action. 

Hill,  J. — I  am  of  the  same  opinion.  We  have  an  absolute  cove- 
nant to  pay  60/. ;  and,  supposing  that  that  would  be  barred,  I  am  of 
opinion  that  it  is  not  described.  The  nature  and  extent  of  the  debt 
are  not  shown.  Sect.  93  protects  the  debtor  from  the  eftiect  of  a  mis- 
take *made  without  fraud :  and  therefore,  where  there  is  a  r^^^o- 
mwtake,  the  question  of  fraud  is  for  the  jury.  But  the  statute  ^  ^ 
clearly  requires  that  the  nature  of  the  debt  should  be  inserted.  Here 
the  debtor  describes,  not  a  debt,  but  a  larger  sum ;  and  says  that  he 
is  subject  to  a  possible  contingent  liability.  There  is  no  reference  to 
the  contract  or  liability  to  pay  the  absolute  sum.  It  seems  once  to 
have  been  thought  that,  where  a  debtor  owed  two  debts,  and  described 
one  accurately,  he  was  discharged  as  to  both:  but  in  Leonard  v. 
liaker,  16  M.  &  W.  202,t  it  was  held  that  the  debtor  was  discharged 
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only  as  to  the  particular  debt  mentioned  in  the  schedule.    Here,  how- 
ever; the  debt  is  not  described  in  any  way :  and  is  not  barred. 

Sale  absolute. 


BLYTH  V.  LAFONE.    Jan.  20. 

8«et.  It  of  Tho  Common  Law  Procedure  Aet»  1864  (17  A  18  Viet  o.  125)»  wbieh  preridv 
thftt,  "  wheneTer  the  parties  to  anj  deed  or  instrument  in  writing"  "shall  agree  that  any  tbea 
existing  or  future  differenoes  between  them"  "  shall  be  referred  to  arbitration/'  and  aaj  of  tb«M 
parties  afterwards  brings  ao  action  against  another  in  respeet  of  any  of  the  matters  so  acretd 
to  be  referred,  the  defendant  maj  apply  to  the  Oonrt  to  stay  proceedings,  applies  only  to  agies* 
meats  to  refer  whioh  are  embodied  in  the  original  written  eontraei  upon  vhish  the  dispeti 
arises. 

Blackburn  moved  for  a  rule  calling  on  the  plaintiff  to  show  cause 
why  proceedings  in  this  cause  should  not  be  stayed,  on  the  ground 
that  the  parties,  being  parties  to  an  instrument  in  writing,  made  before 
the  commencement  of  the  action  and  after  the  passing  of  the  Common 
Law  Procedure  Act.  1864,  17  &  18  Vict  c.  125,  had  agreed  to  refer 
the  differences  between  them  to  arbitration. 

^Aoa-i  *It  appeared,  from  the  defendant's  affidavit,  that  differences 
-'  had  arisen  between  him  and  the  plaintiff  as  to  the  payment  of 
a  balance  of  freight  alleged  to  be  due  to  the  plaintiff  from  the  defend- 
ant, under  a  charter-party  made  between  tnem.  The  charter-party 
itself  contained  no  allusion  to,  or  provision  for,  arbitration :  but  the 
defendant  contended  that  certain  correspondence  between  him  and  the 
plaintiff's  attorneys,  after  the  dispute  had  arisen,  and  before  the  writ 
in  this  action  was  issued,  amounted  to  an  agreement  to  refer  the  dis- 
pute to  arbitration. 

Blackburn. — Sect.  11  of  stat.  17  &  18  Vict.  c.  126,  enacts  that 
"  whenever  the  parties  to  any  deed  or  instrument  in  writing  to  be 
hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  any  then 
existing  or  future  differences  between  them  or  any  of  them  shall  be 
referred  to  arbitration,  and  any  one  or  more  of  the  parties  so  agree- 
ing" **  shall  nevertheless  commence  any  action  at  law  or  suit  in  equity 
against  the  other  party  or  parties,  or  any  of  them,"  the  Court  or  a 
Judge  may,  upon  application  by  the  defendant,  make  a  rule  or  order 
to  stay  proceedings.  [Lord  Campbell,  C*  J. — I  doubt  whether  the 
Legislature  had  in  contemplation  an  agreement  to  refer  made  subse- 
quently to  the  dispute.]  The  plaintiff  contends  that  the  words  **any 
then  existing  or  future  differences"  apply  only  to  differences  arising 
out  of  the  original  contract  and  agreed  to  be  referred  under  the  con- 
tract itself.  But  the  word  */  then"  can  apply  only  to  differences  arising 
after  the  contract,  and  at  the  time  of  a  subsequent  agreement  to  refer. 
It  is  not  likely  that,  at  the  time  of  the  original  contract  being  made, 
*4S71  ^^y  differences  would  exist  to  be  provided  "^against.  [Lord 
-■  Campbell,  C.J. — '*Then  existing"  "differences''  may  very 
well  mean  differences  arising  out  of,  though  subsequently  to,  the  origi- 
nal contract,  and  provided  for,  contingently,  by  the  contract  itself. 
As  soon  as  they  arise,  the  agreement  becomes  an  agreement  to  refer 
*'then  existing"  differences.  Hill,  J. — Sect.  12,  which  enacts  that  if 
"the  document  authorizing  the  reference"  provide  that  the  reference 
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shall  be  to  a  single  arbitrator,  and  the  parties  do  not  agree  upon  on^ 
the  Judge  may  appoint,  shows  that  the  agreement  to  refer  must  be  in 
writing.]  But  that  agreement  need  not  be  embodied  in  the  original 
contract  out  of  which  the  dispute  arises.  The  object  of  the  provision 
was  to  enable  the  Court  to  stay  proceedings  where  there  is  either  an 
agreement  to  refer  existing  differences,  which  would  be  a  submission 
at  common  law,  or  an  agreement  to  refer  any  future  differences,  which 
would  not  be  a  submission  at  common  law.  Sect.  17,  which  provides 
that  agreements  or  submissions  to  arbitration  by  consent,  **  whether 
by  deed  or  instrument  in  writing,  not  under  seal"  (language  almost 
identical  with  that  of  sect.  11),  may,  if  they  contain  no  provision  to 
the  contrary,  be  made  a  rule  of  Court,  evidently  includes  agreements 
to  refer  made  subsequently  to  the  instrument  containing  the  contract 
out  of  which  the  difterenoe  arises.  [Lord  Campbell,  C.  J. — Sect.  17 
applies  to  a  different  class  of  agreements  to  refer.] 

Lord  Campbell,  C.  J. — This  question  has  been  ably  argued  on 
behalf  of  the  defendant.  But  I  am  clearly  of  opinion  that  this  is  not 
a  case  within  the  provisions  of  sect.  11.  That  section  contemplates 
only  agreements  m  writing,  either  under  seal  or  not,  which  are 
embodied  *in  the  instrument  containing  the  contract  upon  r+^oo 
which  the  difference  arises.  The  Courts  had  given  some  rather  *■ 
strained  decisions  that  an  agreement  to  refer  to  arbitration  in  case  of 
dispute  did  not  oust  the  Courts  of  law  of  their  jurisdiction  to  enter- 
tain an  action  brought  in  respect  of  any  such  dispute :  and  that  the 
defendant  could  protect  himself  under  the  agreement  to  refer  only  by 
bringing  a  cross-action  for  not  referring.  Sect.  11  of.  stat.  17  &  18 
Vict.  c.  125,  was  intended  to  give  a  defendant  a  less  circuitous  remedy, 
by  enabling  him  to  apply  for  a  stay  of  proceedings :  but  it  was  not 
intended  to  supply  that  remedy  where  the  agreement  to  refer  is  not 
contained  in  the  original  instrument  of  contract. 

WiGHTMAN,  J. — ^I  was  of  Opinion,  at  Chambers,  that  the  language 
of  sect.  11  was  not  quite  clear  with  respect  to  this  point.  But  I  now 
quite  agree  with  the  view  taken  by  the  Lord  Chief  Justice. 

Crompton,  J. — I  am  of  the  same  opinion.  Before  the  passing  of 
Stat.  17  &18  Vict.  c.  125,  there  had  been  some  question  whether  an 
agreement  to  refer  future  differences  was  good.  Sect.  11  of  the  Act 
was  framed  for  the  purpose  of  settling  this  point,  and  enabling  a 
defendant  to  avail  himself  of  such  an  agreement  by  applying  for  a 
stay  of  proceedings  in  an  action  brought  in  respect  of  such  disputes. 
But  it  clearly  applies  only  to  agreements  to  refer  which  form  part  of 
the  original  instrument  of  contract. 

Hill,  J.,  concurred.  Rule  refused. 
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An  Mtion  of  traspMi  lies,  m  well  as  an  action  on  the  ease,  for  distraining  tools  of  trade, 
thoogh  not  aetaidly  in  me,  if  there  be  other  nnprtTileged  goods  upon  the  premises,  at  the  time 
of  the  distrasf,  raAeteni  to  iatisfj  the  distress. 

The  declaration  stated  that  defendant  broke  and  entered  the  dwell- 
ing-house of  plaintiff,  assaulted  him,  and  seized,  took,  carried  away, 
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and  converted  to  bis  own  use  the  goods  and  chattels  of  plaintiff  thea 
being  in  the  said  house. 

Fifth  plea :  Not  gailty  (by  statute).  Issue  thereon. 
<  On  the  trial,  before  Hill,  J.,  at  the  Middlesex  Sittings  after  last 
Trinity  Term,  it  appeared  that  the  plaintifl*  who  was  a  labourer,  ooca- 
pied  a  cottage  of  the  defendant  as  his  tenant.  The  defendant  dis- 
trained for  rent  in  arrear,  and  seized,  under  such  distress,  a  spade  and 
fork  of  the  plaintiff,  being  tools  used  by  him  in  his  trade.  It  appeared, 
however,  that  they  were  not  in  actual  use  at  the  time  of  the  distress. 
The  jury  found  that  there  were  other  goods,  not  tools  of  trade,  on  the 
premises,  sufficient  to  have  satisfied  the  distreas.  A  verdict  was  found 
for  the  plainti£^  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  defendant. 

Blackbuniy  in  last  Michaelmas  Term,  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  verdict  entered  lor  the 
defendant,  "  on  the  ground  that  trespass  does  not  lie  for  taking  tools 
of  trade  under  a  distress,  they  not  being  in  actual  use.'' 
♦4401  ^ff'^i  ^°  ^^®  same  Term,(a)  showed  cause. — Tools  of  *trade, 
^  though  not  in  actual  use  at  the  time  of  the  distress,  are  privi- 
leged sub  modo,  the  condition  being  that  there  are  other  goods  on  the 
premises  sufficient  to  satisfy  the  distress:  Gorton  v.  Falkner,  4  T.  B. 
565,  Fenton  v.  Logan,  9  Bing.  676  (E.  C.  L.  R.  vol.  23).  In  Davies  r. 
Aston,  1  Com.  B.  746  (E.  C.  L.  B.  vol.  50),  the  same  doctrine,  both  as 
to  implements  of  husbandry  and  beasts  of  the  plough,  was  recognised 
thougn  the  replication  which  was  founded  upon  it  was  held  bad  upon 
special  demurrer  on  a  technical  ground.  Now,  trespass  is  the  proper 
form  of  action  for  distraining  goods  absolutely  privileged:  BrowD  v, 
Shevill,  2  A.  &  E.  138  (E.  C.  L.  R.  vol.  29).  It  is,  therefore,  the 
proper  form  of  action  for  distraining  goods  which  are  privileged  sub 
modo,  if,  at  the  time  of  the  distress,  the  condition  was  fulfilled  which 
makes  them  absolutely  privileged.  A  distress  of  goods  thus  abso- 
lutely privileged  is  an  act  in  the  nature  of  a  trespass :  it  is  therefore 
not  such  a  subsequent  irregularity  in  the  distress  as  is  cured  by  stat 
11  G.  2,  c.  19:  Winterbourne  v.  Morgan,  11  East  395,  Messing  r. 
Kemble,  2  Campb.  115.  [Lord  Campbell,  C.  J. — Trespass  would  not 
lie  for  arresting,  under  a  legal  warrant,  a  privileged  person.  I  do  not 
know  if  there  is  any  analogy  between  such  a  case  and  a  distress  of 
privileged  goods.] 

Blackburn,  contriL — As  there  were  unprivileged  goods  upon  the 
premises  sufficient  to  satisfy  the  distress,  the  distress,  as  made,  was 
unreasonable:  and  the  proper  remedy  for  an  unreasonable  distress  is 
an  action  on  the  case,  it  is  true  that  trespass  lies  for  distrain- 
ing goods  which  are,  in  themselves,  absolutely  privileged ;  because 
«<U11  ^h^P6  ^^^  wrong  committed  is  the  distraining  those  goods  *at 
^  J  all.  For  instance,  in  Harvey  v.  Pocock,  11  M.  &  W.  740,t 
trespass  was  brought  for  distraining  stocking-looms,  there  being  other 
sufficient  distress.  But  there  the  looms  were  in  actual  use,  and  were 
therefore  absolutely  privileged.  Here  the  wrong  is  the  distraining 
the  goods  under  circumstances,  incident  to  the  particular  distress, 
which  make  it  unreasonable,  and  but  for  which  the  goods  might  have 

(a)  Thnndmy,  November  18th.    Before  Lord  Cempbell,  C.  J.,  Wightmeo,  J.,  Erle^  J.,  aad 

HiUyJ. 
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been  distrained.     Tbe  law  as  to  goods  privileged  from  distre3s  is 
clearly  laid  down  by  the  Court  in  Simpson  v.  Hartopp,  1  Willes  512, 
as  follows:  "There  are  five  sorts  of  things  which  at  common  law 
were  not  distrainable.     lst>  Things  annexed  to  the  freehold.     2d, 
Things  delivered  to  a  person  exercising  a  public  trade  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or  employ. 
3d,  Cocks  or  sheaves  of  corn.    4th,  Beasts  of  the  plough  and  instru-. 
ments  of  husbandry.    6th,  The  instruments  of  a  man's  trade  or  pro- 
fession.    The  first  three  sorts  are  absolutely  free  from  distress,  and 
coald  not  be  distrained  even  though  there  were  no  other  goods  besides. 
The  two  last  are  only  exempt  sub  modo,  that  is  upon  a  suppositicm 
that   there  is   sufficient  distress   besides."      And,  after   giving  the 
reasons  for  these  several  privileges,  the  Court  laid  down  that  t?iQ 
article  distrained  in  that  case,  which  was  an  instrument  of  trad.s, 
would,  if  not  in  actual  use  at  the  time  of  the  distress,  have  beisn 
distrainable,  there  being  no  other  distress  upon  the  premises:    bat 
that,  being    in  actual   use,  it  was   absolutely  privileged,  and  not 
distrainable.    The  analogy  suggested  by  the  Lord  Chief  Justice  ap- 
plies.   Trespass  lies  for  an  arrest  without  a  warrant.    But  for  an 
arrest  made  under  a  proper  warrant,  but  without  *  reasonable   ci^aao 
or  proper  cause,  an  action  on  the  case  is  the  remedy.     In   ^ 
Piggott  V,  Birtles,  1  M.  &  W.  441,t  which  was  an  action  on  the  case 
for  an  excessive  dbtress,  the  Court,  in  giving  judgment,  says:  "The 
common  law  right  of  a  landlord  to  distrain  for  rent-service  appears  to 
be  restricted  at  common  law  to  the  taking  of  a  reasonabk  distress.     So 
Lord  Coke  intimates  in  his  reading  on  the  Statute  of  Marlebridge,  c. 
4,  2  Inst  107,  which  statute,  he  there  says,  ^  agreeth  with  the  reason 
of  the  common  law.'     But  whether  the  duty  to  make  a  reasonable 
distress  be  created  by  the  common  law  or  by  the  statute,  an  action 
will  equally  lie.  if  there  be  a  breach  of  that  duty,  and  damage  thereby 
arise  to  the  person  on  whose  goods  the  distress  is  made."    The  Court 
there  evidently  contemplates  as  the  remedy  for  an  excessive,  and 
therefore  an  unreasonable,  distress,  not  an  action  of  trespass,  but  an 
action  on  the  case.     [  Wiohtman,  J. — Would  trespass  lie  for  taking 
beasts  of  the  plough  7]     It  would  not,  unless  they  were  in  actual  use. 
They  are  in  the  same  position  as  tools  of  trade :  if  not  in  use,  they 
are  privileged  only  if  there  be  other  sufficient  distress  iipon  the  prem- 
ises, so  as  to  make  the  taking  of  them  unreasonable.     Fitzherbert,  in 
his  Natura  Brevium,  p.  90,  under  the  head  Writ  of  Trespass,  sets  out 
the  form  of  ''Another  writ  of  trespass  against  him  who  distraineth  a 
man  by  his  beasts  of  the  plough  or  by  his  sheep."     But  that  writ 
does  not  charge  the  wrong  to  have  been  committed  with  force  and 
arms,  as  in  ordinarv  writs   of  trespass,  but   concludes   only  with 
"against  the  law  ana  custom,. &c.,  and  against  the  peace,  &c."    Fitz- 
herbert, therefore,  when  there  speaking  of  a  writ  of  trespass,  must 
have  meant  a  writ  of  trespass  on  *the  case,  the  old  name  for   r^j^o 
an  action  on  the  case.    And  it  is  to  be  observed  that,  in  a  note  '- 
(b)  to  a  form  of  writ,  set  out  just  before,  for  distraining  out  of  the  fee, 
or  in  the  King's  highway,  he  says :    "  But  note ;  the  party  grieved 
shall  not  have  advantage  of  the  Statute  of  Marlebridge,  c.  85,  except 
by  a  special  writ  founded  on  the  statute,  and  not  by  a  general  writ 
of  trespass;"  citing  Y.  B.  43  Ed.  8,  80.     [Hill,  J. — In  Dawson  v. 


443  NARGETT  v.  NIA8.    H.  T.  18S9. 

Alford,  3  Dyer  812  a,  which  was  an  action  for  distraining  beasts 
of  the  plough,  the  writ  alleged-  the  distress  to  have  been  made 
*'  against  the  form  of  the  statute  aforesaid.'^]  That  was  a  special  action 
on  the  statute,  as  prescribed  by  Fitzherbert  in  the  note  just  cited; 
and  the  case  shows  that  the  allegation  '^against  the  form  of  the  statute^ 
may  be  taken  to  include  an  allegation  that  there  was  other  sufficient 
distress.  Jenner  v,  YoUand,  6  Price  3,  was  an  action  for  distraining 
beasts  of  the  plough,  there  being  other  sufficient  distress :  and  the 
first  count  was  framed  on,  and  recited,  the  Statute  of  Marlebridge. 
The  Court,  throughout  that  case,  treated  the  gist  of  the  action  as  being 
the  unreasonable  taking,  Hutchins  t;.  Chambers,  1  Burr.  579,  is  an 
express  authority  to  show  that  a  general  action  of  trespass  cannot  be 
maintained  for  an  excessive  distress.  As  to  the  cases  cited  for  the 
plaintiff.  In  Gorton  i».  Faulkner,  4  T.  R.  565,  trover  was  brought; 
but  the  defendant  had  judgment  upon  the  fact  that  there  was  no  other 
sufficient  distress ;  so  that  the  question  as  to  the  form  of  action  did 
not  arise.  In  Fenton  v.  Logan,  9  Bing.  676  (E.  C.  L.  R.  vol.  23), 
which  was  an  action  of  replevin,  the  defendant  had  judgment  upon 
the  same  ground.  In  Davies  v.  Aston,  1  Com.  B.  746  (E.  C.  L.  K 
«444.1  ^^^'  ^^)«  ^^^  action  was  upon  the  case ;  but  there  *judgnn^t 
^  was  given  for  the  defendant  upon  a  technical  objection  to  the 
replication ;  so  that  the  case  is  no  authority  as  to  whether  the  form  of 
writ  was  the  proper  one.  Cur.  adr,  vulL 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court 

The  only  question  in  this  case  is,  whether  trespass  will  lie  for  dis- 
training tools  of  trade,  not  in  use,  whilst  there  were  other  goods  of 
sufficient  value  on  the  premises  which  might  have  been  distrained. 

It  was  properly  admitted,  upon  the  argument,  that  such  a  distress 
was  wrongful,  and  could  not  be  justified ;  but  it  was  contended  that 
the  only  remedy  for  such  wrong  was  by  an  action  on  the  case,  founded 
upon  the  statute  oi  Marlebridge,  as  for  an  unreasonable  distress ;  and 
that  aD  action  of  trespass  would  not  lie. 

It  is  to  be  observed  that  the  prohibition  against  distraining  tools  of 
trade  whilst  there  are  other  distrainable  goods  of  suffi<uent  value  is 
by  force  of  what  Lord  Coke  terms  "the  ancient  common  law  of 
England"  (Co.  Litt.  47  a),  and  was  not  introduced  by  any  statute; 
and,  as  the  takiog  of  tools  of  trade,  whilst  there  are  other  goods  of 
sufficient  value  upon  the  premises  which  might  be  distrained,  is  in 
itself  wrongful,  it  is  difficult  to  discover  any  legal  principle  why  it 
should  not  be  the  subject  of  an  action  of  trespass;  seeing  that^  as  a 
general  rule,  wherever  goods  are  wroufffuUy  taken,  trespass  will  lie. 
Unless,  therefore,  the  case  be  conoludra  by  authority,  we  think  that 
the  general  rule  ought  to  prevail,  and  that  an  action  of  trespass  is 
maintainable. 

On  examining  the  cases  cited  in  argument,  we  do  not  find  any  which 
^AAK-y  decides  that  trespass  is  not  maintainable.  *Mr.  BlaMum 
J  referred  to  Fiteherbert's  Natura  Brevium,  p.  90,  Piggott  v. 
Birties,  1  M.  &  W.  441,t  Hutchma  v.  Chambers,  t  Burr.  579,  Jenner 
V,  YoUand,  6  Price  3.  The  precedent  cited  from  Fitzherbert  is  classed 
under  the  bead  Writ  of  IhispasM :  and,  in  Com.  Dig.  Trespass  (A  1), 
it  is  laid  down  that  trespass  "  lies  for  an  unlawful  distress  of  goods;" 
and  the  same  precedent  in  Fitzherbert  is  referred  to  in  support  of  that 
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position.  Piggott  v.  Birtles  was  an  action  on  the  case,  in  which  the 
plaintiff^  by  one  of  the  counts  of  his  declaration,  complained  for  dis- 
training beasts  of  the  plough,  there  being  other  chattels  on  the  pre- 
mises ;  and  the  only  matter  decided  in  that  case  with  reference  to 
difitraining  beasts  of  the  plough  was,  that  beasts  of  the  plough  are 
distrainable  unless  there  are  other  movable  chattels  of  sufficient  value 
on  the  jareimaes.  In  Hutchins  v.  Chambers  there  were  two  distresses 
under  the  same  warrant  for  poor's  rates.  Upon  the  first  distress 
beasts  of  the  plough  were  taken,  there  being  at  that  time  on  the  pre- 
mises other  goods  more  than  sufficient  to  answer  the  value  of  the 
demand.  The  first  distress  proved  insufficient  in  value ;  whereupon 
a  second  distress  was  made,  which  was  excessive  in  the  amount  of 
goods  taken,  and  in  it  were  also  included  beasts  of  the  plough.  In 
that  case  there  were  three  questions  only  calling  for  the  decision  of 
the  Court :  first,  whether,  upon  the  first  distress,  beasts  of  the  plough 
oould  be  distrained  for  a  poor's  rate,  when  there  were  other  things  of 
sufficient  value  on  the  premises :  secondly,  whether  a  second  distress 
under  the  same  warrant  was  at  all  justifiable:  and,  thirdly,  whether, 
the  second  distress  being  excessive,  that  circumstance  *alone  r^AAa 
was  not  a  sufficient  ground  to  maintain  an  action  of  trespass.  *- 
On  the  first  point  the  Court  was  of  opinion  that  beasts  of  the  plough 
were  distrainable  under  stat.  43  Eliz.  c.  2,  and  such  like  Acts  of  Par- 
liament: and,  upon  the  second  and  third  questions,  the  Court  held 
that  a  man  wha  makes  a  distress  and  mistakes  as  to  the  value  of  the 
goods  seized,  may  afterwards,  on  discovering  the  mistake,  make  a 
second  seizure,  and  that  a  general  action  of  trespass  cannot  be  main- 
tained for  taking  an  excessive  distress.  There  is,  however,  nothing 
in  that  case  to  indicate  that  the  Court  would  have  held  that  trespass 
would  not  lie,  if  a  seizure  of  goods  under  a  warrant  of  distress  for  a 
poor's  rate  were  subject  to  the  same  law  as  a  distress  for  rent.  With 
respect  to  Jenner  v.  Yolland,  which  was  an  action  on  the  case  for  dis* 
traiaing  beasts  of  the  plough  when  there  were  other  goods  of  suffi- 
cient value  which  might  have  been  distrained,  the  matter  in  dispute 
was,  whether  the  value  of  the  goods  was  to  be  judged  of  at  the  time 
when  the  distress  was  originally  made,  or  whether  it  was  to  be  ascer- 
tained by  the  subsequent  sale:  and  the  Court  held  that  the  legality 
or  illegality  of  the  distress  was  to  be  determined  by  the  circumstances 
of  the  distress  at  the  time  when  it  was  made.  The  judgment  of 
Wood,  B.,  puts  the  case  very  clearly;  and  there  is  nothmg  whatever 
in  that  case  to  show  that  trespass  will  not  lie  if  tools  of  trade  are 
illegally  distrained.  It  is  true  that  there  are  many  precedents  treat- 
ing the  illegal  distress  of  tools  of  trade  as  the  subject  of  an  action  on 
the  case.  But  there  are  also  manv  authorities  which  show  that  a 
wrongful  taking  may  be  a  ground  of  trespass,  and  yet  *the  ^#447 
party  aggrieved  may,  if  he  please,  waive  the  trespass  and  sue  '- 
m  case.  See  Branscomb  v.  Bridges,  1  B.  &  C.  145  (E.  C.  L.  R.  vol.  8), 
Holland  r.  Bird,  10  Bing.  16  (E.  C.  L.  R.  vol.  25). 

The  view  that  we  have  taken,  that  the  wrongful  seizure  of  tools  of 
trade  is  the  subject-matter  of  an  action  of  trespass,  is  further  confirmed 
by  Dawson  v.  Alford,  3  Dyer  812  a,  which  shows  that  it  is  not  necessary 
for  the  plaintiff  in  his  declaration  to  allege  that  there  were  other 
goods  of  sufficient  value  which  might  have  been  distrained;  but  the 
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defendant  must  show  in  his  answer,  when  he  justifies,  that  no  other 
sufficient  distress  could  be  found.  For  these  reasons  we  are  of  opinion 
that  the  rule  must  be  discharged.  Bule  discharged. 


KLEINWORT  and  Another  v.  SHEPARD.    Jan.  21. 

Decl&rfttioD  on  &  yoyage  policy,  from  Macao  to  Hairana,  "  warranted  free  from  capture  and 
seizure,  and  the  consequences  of  any  attempt  thereat."  The  usual  clause,  stating  the  perili 
insured  against,  included  "  enemies,  pirates,  rovers,  thieres,"  "surprisals,  takings  at  sea,*  and 
**  barratry  of  the  master  and  mariners."  The  insurance  was  declared  to  be  on  7S00i.  ezpendtd 
in  provisions  for  the  use  of  Chinese  emigrants,  and  in  advances  on  freight.  The  deelaratioa 
alleged  that,  while  the  ship  was  on  her  said  voyage,  on  the  high  seas,  with  the  emigraiits  on 
board,  the  said  emigrants  '*  piratically  and  feloniously"  assaulted  the  captain  and  crew,  "and 
piratically  and  feloniously  took,  stole,  and  carried  away"  the  ship  and  provisions,  "by  raasoa 
of  which  piracy  and  theft"  the  ship  and  provisions  were  wholly  lost. 

On  demurrer,  held,  that  such  taking  possession  of  the  vessel  was  a  "  seisnre*' within  the 
meaning  of  the  warranty ;  and  that  the  assurers  were  therefore  not  liable. 

Action  upon  a  marine  policy  of  insurance,  underwritten  by  the 
defendant  for  300t  The  declaration  set  out  the  policy,  by  which  the 
plaintifis  caused  themselves  "to  be  insured,  lost  or  not  lost,  at  and 
♦4.481  ^^^^  *Macao  to  the  ship's  final  discharge  in  Havana,  warranted 
-'  free  from  capture  ana  seizure,  and  the  consequences  of  any 
attempt  thereat,  upon  any  kind  of  goods,"  &c.,  "  and  upon  the  body, 
tackle,"  &c.,  **  of  and  in  the  good  ship  or  vessel  called  the  Henriette 
Marie."  "  Touching  the  adventures  and  perils  which  we  the  assurers 
are  contented  to  bear  and  do  take  upon  us  in  this  voyage,  they  are, 
of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  takings  at  sea,  arrests, 
restraints  and  detainments  of  all  kings,  princes,  and  people  of  what- 
soever condition  or  quality  whatsoever,  barratry  of  the  master  and 
mariners,  and  all  other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandise,  and  ship,  &c.,  or  any  part  thereof."  The  declaration 
also  stated  that  by  a  memorandum  to  the  policy  the  insurance  was 
declared  to  be  upon  73001,  money  expended  for  provisions  and  stores 
for  the  use  of  three  hundred  and  fifty  Chinese  emigrants,  and  money 
advanced  on  freight,  valued  thereat.  That  three  hundred  and  fifty  of 
the  said  emigrants  were  shipped  to  be  carried  and  conveyed  as  freight 
on  board  the  said  ship  on  the  said  voyage,  for  money  to  be  paid  on 
their  safe  landing  by  the  persons  interested  in  such  insurance:  that 
73002.  was  expended  and  advanced  by  the  persons  so  interested  on 
account  of  provisions  and  stores  shipped  on  board  the  said  ship  for 
the  use  of  the  said  emigrants,  and  as  an  advance  on  account  of  the 
freight  above  mentioned.  That,  aflerwards,  and  while  the  said  ship 
was  on  her  voyage,  and  on  the  high  seas,  and  before  her  arrival  at 
Havana,  the  said  emigrants  '*  piratically  and  feloniously  assaulted  the 
*4491  ^P^^^  ^f  ^^^  s^^P  *^^  divers  of  the  crew,  and  *piratically  and 
•'  feloniously  by  force  took,  stole,  and  carried  away  the  said  ship, 
and  the  provisions  and  stores  so  shipped  and  then  being  on  board  of 
her  as  aforesaid,  from  the  care,  custody,  and  possession  of  the  said 
captain  and  crew  thereof:  whereby  and  by  reason  of  which  piracy 
and  theft,  and  the  peril  and  misfortune  aforesaid,  the  said  ship,  with 
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the  said  Chinese  emigrants  and  the  said  stores  and  provisions  for 
their  use  on  board  thereof  as  aforesaid,  was  wholly  lost/'  and  the  said 
sum  of  78O0L  expended  as  aforesaid  was  wholly  lost  to  the  Insurers. 

The  fourth  plea  was  to  the  effeot  that,  as  the  guilty  portion  of  the 
emigrants,  after  the  seizure,  left  the  ship,  and  the  innocent  portion 
and  the  crew,  with  a  large  quantity  of  the  provisions  and  stores,  re- 
mained on  board  and  completed  the  voyage,  the  loss  was  only  partial. 

Issue  on  the  said  plea,  and  joinder.  Demurrer  to  the  said  plea  and 
joinder. 

On  the  argument,  it  was  agreed  that  the  question  should  be  confined 
to  the  construction  of  the  policy,  and,  consequently,  the  validity  of  the 
declaration ;  leaving  the  question  raised  by  the  plea  to  be  decided  at 
the  trial. 

Wilde,  for  the  plaintiffs. — The  declaration  is  good.  The  warranty 
against  "  capture  and  seizure,"  &c.,  in  the  policy  does  not  cover  such  a 
risk  as  that  in  question.  It  applies  only  to  the  usual  war  risk,  that 
of  capture  and  seizure  by  an  ordinary  enemy.  That  is  the  construc- 
tion given  by  all  the  authorities.  In  Arnould  on  Insurance,  vol.  ii. 
part  in.  ch.  2,  s.  8,  §  306,  p.  882  (2d  ed.),  it  is  said  that,  ''  Capture, 
properly  so  called,  is  a  taking  by  the  enemy  as  prize,  in  time  of 
open  war,  or  by  way  of  reprisals,  with  intent  to  deprive  the  owner 
of  all  dominion  *or  right  of  property  over  the  thing  taken."  r^Af^rx 
In  Powell  V.  Hyde,  5  E.  &  B.  607  (E.  C.  L.  R.  vol.  85),  a  cap-  L  ^^^ 
tare  not  by  an  enemy  was  held  to  be  a  capture  within  the  meaning  of 
the  warranty :  but  that  was  still  a  capture  made  under  a  national  flag, 
apparently  in  the  belief  that  the  captured  vessel  belonged  to  a 
declared  enemy.  £m^rigon,  in  the  Traits  des  Assurances,  vol.  1,  ch. 
12,  s.  18,  p.  485  (ed.  Boulay-Paty),  under  the. head  of  Prise,  describes 
"prise  proprement  dite  et  absolue,"  as  that  ''dont  I'objet  est  de  s'em- 
parer  du  navire  et  de  la  cargaison."  But  he  treats  it,  throughout  the 
chapter,  as  a  seizure  by  enemies.  [Lord  Campbell,  C.  J. — Or  by 
enemies  of  the  human  race ;  by  pirates.]  He  does  not  mention,  and 
evidently  does  not  intend  to  include^  a  mutinous  seizure  by  the  pas- 
sengers. Such  an  act  has  never  been  held  to  come  within  the  ordi- 
nary meaning  of  "capture"  or  "seizure."  In  Palmer  v.  Nay  lor, 
10  £xeh..882,t(a)  it  was  held  to  be  an  act  of  a  piratical  character,  so  as 
to  be  within  the  risk  of  "pirates,"  which  was  in  that  case,  as  in  this, 
insured  against  by  the  policy.  But,  even  if  such  an  act  be  piratical, 
which  seends  doubtful,  it  is  not  a  seizure  within  the  meaning  of  the 
ordinary  form  of  warranty  against  capture  and  seizure,  of  which  the 
meaning  has  been  long  established.  .  And,  further,  if  this  seizure  be 
piratical,  it  is  not  to  be  supposed  that  the  warranty  was  intended  to 
protect  tfie  assurers  from  tnat  for  which  the  policy  afterwards  makes  ' 
them  liable.  [Lord  Campbell,  C.  J. — Is  there  any  case  in  which  it 
is  decided  that  "  seizure,"  in  such  a  warranty  as  this,  is  confined  to 
seizure  by  the  King's  enemies  7]  It  does  not  appear  that  there  is  any 
^express  decision  to  that  effect.  But  the  form  of  this  warranty  r^APi-t 
is  that  which  is  usually  introduced  for  the  purpose  of  protect-  L  ^^^ 
ing  against  ordinary  war  risks ;  and  it  is  therefore  to  be  presumed, 

(a)  Ezeh.  Ch. ;  sfflrming  the  Jadgpneni  of  the  Court  of  Bzchoquer  in  "Smjlot  v.  Ptklmor,  8 
Bzek.  739.t 
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in  the  absence  of  anything  in  the  policy  to  show  a  contrary  intention, 
that  it  applies  only  to  seizure  by  belligerent  parties. 

Blackburn,  contriL — The  declaration  is  bad.  A  forcible  and  feloni- 
ous taking  po8ses.4ion  of  the  ship  by  the  passengers  is  a  seizare  within 
the  meaning  of  the  warranty.  The  declaration  states  that  the  emi- 
grants ''piratically  and  feloniously'^  took  the  ship.  In  Palmer  r. 
Naylor,  a  mutinous  seizure  of  the  ship,  under  circumstances  nearly 
identical  with  these,  was  held  to  be  a  piratical  act  insured  against  by 
the  policy :  and  the  Court,  in  giving  judgment,  both  in  the  Exchequer 
Chamber  and  in  the  Court  below,  speaks  of  it  as  a  "  seizure."  So,  in 
Dean  v.  Hornby,  8  E.  4;  B.  180  (E.  C.  L.  R.  vol.  77),  a  taking  by  pirates 
is  spoken  of  by  the  Court  as  a  "  capture."  And,  though  tne  terms 
"  seizure"  and  "  capture"  include  seizure  and  capture  by  belligerents, 
there  is  no  authority  or  usage  limiting  them  to  that,  or  controlling  the 
ordinary  meaning  of  the  words,  within  which  such  an  act  as  this 
clearly  falls.  In  Goss  v.  Withers,  2  Burr.  683,  695,  Lord  MansfieU, 
in  giving  judgment,  lays  down  that  captures  by  pirates,  '*as  between 
the  insurer  and  insured,"  ''are  just  upon  the  same  foot  as  captures 
by  an  enemy."  [Wightman,  J. — ^I  think  that  stat.  11  &  12  W.  3,  c, 
7,(a)  makes  the  carrjnng  off  of  a  vessel  by  the  crew  an  act  of  piracy.] 
*4521   ^^  <^o^^    I^  IS  ^ot  necessary,  as  *was  said  by  Maule,  J.,  in  the 

-'  course  of  the  argument  in  Palmer  v.  Naylor,  that  the  parties 
taking  possession  of  the  ship  should  be  ^*  melodramatic  pirates."  And, 
whether  this  taking  of  the  ship  be  piratical  or  not,  it  is  clearly  a 
"seizure;"  and  the  warranty  protects  generally  against  all  seizures. 
Powell  V.  Hyde,  5  E.  4:  B.  607  (E.  C.  L.  R.  vol.  86),  is  in  favour  of  the 
defendant :  the  seizure  there,  though  there  was  ground  for  supposing 
that  it  was  made  under  the  belief  that  the  captured  vessel  was  an 
enemy's,  was  actually  a  wrongful  seizure,  not  made  by  a  belligerent: 
yet  the  Court  held  such  seizure  to  be  covered  by  the  warranty. 
[Cbompton,  J. — My  brother  Hill  has  directed  my  attention  to  Brown 
V.  Smith,  1  Dow's  P.  C.  849,  cited  in  Arnould  on  Insurance,  vol.  IL  p. 
841,  where  it  is  said,  on  the  authority  of  that  case,  that  ''  under  the 
risk  of  pirates  and  rovers,  the  underwriters  are,  it  seems,  liable  for  a 
mutinous  seizure  and  carrying  away  of  the  ship  by  the  crew."]  That 
is  certainly  the  established  doctrine ;  though  the  case  cited,  perhaps, 
hardly  goes  so  far,  inasmuch  as  barratry  was  there  expressly  insured 
against.  The  definitions  given  by  £m^rigon  of  "  prise"  are  not  of 
much  value  in  interpreting  the  English  words  "seizure"  and  '*cap 
ture,"  which  are  analogous,  but  not  necessarily  identical,  in  meaning; 
and  which  have,  moreover,  from  lon^  usage  in  policies,  acquired  a 
distinct  and  well-known  character  of  their  own. 

Wilde,  in  reply. — If,  in  the  absence  of  usage  or  authority  the  other 
way,  "  seizure  is  to  be  construed  in  its  widest  possible  sense,  it  might 
be  held  to  include  barratry,  and  taking  by  tnieves ;  a  construction 
*4531   ^^^^^  *could  not  possibly  be  supported.    If,  in  the  present 

-'  case,  the  ship  had  been  actually  carried  off,  and  carriea  off  by 
pirates,  in  the  proper  meaning  of  the  term,  it  might  be  difficult  to 
contend  that  the  seizure  was  not  one  within  the  meaning  of  the  war* 
ranty.    But  here  the  ship  was  only  temporarily  in  the  possession  of 

(o)  **  For  the  mor«  effMtaal  tnppreuion  ef  pincy."    6«o  t.  9. 
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the  mutineers,  and  there  was  no  animus  furandi,  as  they  used  her  only 
as  a  means  of  escape.  Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  we  have  at  present  only  to  consider  whether  the  decla- 
ration discloses  a  loss  for  which  the  assurers  are  liable.  The  loss 
disclosed  would  clearly  come  within  the  general  enumeration  of  perils 
which,  according  to  the  policy,  the  assurers  were  contented  to  bear 
and  took  upon  themselves.  But  the  defence  rests  on  the  previous 
words,  "warranted  free  from  capture  and  seizure,  and  the  consequences 
of  any  attempt  thereat."  The  contention  on  the  part  of  the  de- 
fendant is  that  this  is  a  loss  by  seizure  within  the  meaning  of  the 
warranty. 

That  the  loss,  as  alleged  in  the  declaration,  is  a  loss  by  seizure, 
according  to  the  common  meaning  of  that  word  in  the  English  lan- 
guage, can  admit  of  no  doubt.  Dr.  Johnson  defines  "seizure''  to 
be  '^  the  act  of  taking  forcible  possession."  The  declaration  alleges 
that,  while  the  ship  was  proceeding  on  the  voyage  insured,  and  while 
she  was  on  the  hi^h  seas,  the  Chinese  emigrants  "piratically  and 
feloniously  assaultea  the  captain  of  the  ship  and  divers  of  the  crew, 
and  piratically  and  feloniously  by  force,  took,  stole,  and  carried  away 
the  snip,  and  the  ^provisions  and  stores  then  being  on  board  r^^Aj^ 
of  her,  from  the  custody  and  possession  of  the  captain  and  '- 
crew,  whereby  and  by  reason  of  which  piracy  and  theft"  a  total  loss 
accrued  to  the  assured.  We  cannot  suppose  from  this  warranty,  as 
was  suggested,  that  the  Coolies  merely  diverted  the  ship  from  the  due 
coarse  of  her  voyage,  making  a  temporary  use  of  her,  tnat  they  might 
escape  from  bondage.  It  thus  becomes  necessary  for  the  plaintiffs  to 
show  that  the  word  "  seizure"  is  used  in  the  warranty  in  some  pecu- 
liar and  limited  sense.  Mr.  Wilde,  in  the  course  of  his  able  argu- 
ment, being  reminded  of  Goss  v.  Withers,  2  Burr.  683,  and  Powell  v. 
Hyde,  5  E.  &  B.  607  (E.  C.  L.  B.  vol.  85).  admitted  that  it  could  not 
be  confined  to  lawful  seizure :  but  he  strenuously  insisted  that  it  was 
substantially  a  warranty  against  belligerent  risks.  We  believe  that 
a  warranty  in  this  form  is  sometimes  introduced  into  policies,  when 
there  is  an  apprehension  of  war,  with  a  view  to  protect  the  under- 
writer from  belligerent  risks,  and  to  make  him  contented  with  a  peace 
premium.  But,  where  it  is  introduced,  there  is  no  decision  that  it 
must  be  confined  to  belligerent  seizure ;  and  we  clearly  think  that  it 
woold  extend  to  a  capture  or  seizure  by  pirates. 

Then,  argued  Mr.  Wilde,  it  must,  at  all  events,  be  confined  to  a 
seizure  by  violence  from  without,  excluding  anything  to  be  done  by 
those  who  were  lawfully  on  board  the  ship.  But  what  reason  is  there 
for  such  a  restriction,  in  the  absence  of  any  allegation  upon  the  record 
of  any  peculiar  mercantile  usage  of  the  expression,  and  m  the  absence 
of  any  judicial  decision  imposing  this  restricted  meaning  upon  it? 
If  the  crew,  intending  to  turn  pirates,  were  to  murder  the  captain  and 
to  run  ^away  with  the  ship,  would  not  this  be  a  loss  by  seiz-  r^^es 
nre?  The  Coolies  were  passengers,  no  doubt:  but  suppose  '- 
that,  during  the  voyage  of  an  emigrant  ship,  the  emigrants,  intending 
to  turn  pirates,  should  murder  the  captain  and  the  crew,  and  run 
away  with  the  ship,  would  this  not  be  a  loss  by  seizure?     We  think 
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that  it  would.     The  conjectural  motives  which  may  haye  infloeDced 
the  parties  to  the  policy  cannot  influence  us. 

There  is  no  certainty,  nay,  ia»  the  ship  was  Dutch,  and  Holland  iras 
then  at  peace  with  all  the  world,  and  not  in  the  slighest  degree  likely 
to  be  engaged  in  war,  there  is  not  even  a  probability,  that  the  object 
was  merely  to  exelude  hostile  capture  and  seizure.  The  probability 
is  quite  as  great  that,  the  underwriters  being  aware  of  the  decision  of 
the  Courts  of  Westminster  in  Palmer  v.  Naylor,  by  which  they  would 
be  liable  to  such  a  loss,  and  not  liking  to  be  liable- mr  the  consequences 
of  a  Cod^e  mutiny  without  an  increased  premium,  which  the  assured 
were  unwilling  to  give,  this  warranty  was  the  result  of  their  delibera- 
tions ;  the  underwriters  subscribing  the  policy  at  the  old  preoiinm, 
and  the  assured  taking  upon  themselves  the  risk  of  a  Coolie  mutiny, 
which  they  might  think  very  inconsiderable.  However  thia  may  be, 
we  must  form  our  opinion  of  the  intention  of  the  contracting  parties 
from  the  plain  meaning  of  the  language  they  have  employed;  and 
therefore  give  judgment  for  the  defendant. 

Judgment  for  the  defendants 


♦466]  *CARR  v.  MARTINSON.    Jan.  21. 

PUintiff  and  H.  agreed,  in  writing,  to  mn  a  mateh  between  two  horses,  on  a  speeiied  daj, 
with  a  speoifled  person  as  judge,  anct  a  speeifled  person  as  starter.  Plaintiff  and  H.  bad  esA 
deposited  a  stake  in  the  hands  of  defendant,  the  whole  to  be  paid  to  the  winner :  and  the  agree- 
ment made  **  the  money  to  be  given  np  by  the  decision  of  the  Jadge."  On  the  day  ixed,  plain- 
tiff and  H.  were  present,  bnt  the  starter  failed  to  appear.  H.  refused,  on  that  gronnd,  to  r«a 
the  race.  The  Jadge  held  that  the  objection  was  not  material :  plaintiff's  horse  was  trotted 
OTor  the  conrae,  and  the  judge  declared  plaintiff  the  winner.  Plaintiff,  after  the  day  fixed  l«r 
the  race,  demanded  the  stakes  from  defendant,  who  refused  to  hand  them  over. 

In  an  action  by  plaintiff  to  reooTor  from  defendant  the  whole  of  the  stakes ; 
.  Held,  that,  as  the  race  was  never  mn  according  to  the  eonditions  agreed  npon,  it  mnsl  be 
taken  not  to  lutre  been  mn  at  all ;  that  therefore  the  judge's  Jurisdiction  never  arose,  and  bis 
decision  was  invalid ;  and  that  plaintiff  was  not  entitled  to  recover  the  whole  of  the  stakes : 
bnt  that,  as  the  race  had  not,  and  now  could  not,  be  ran  upon  the  speeifled  terms,  plaintiff  and 
H.  were  each  entitled  to  recover  baek  his  own  stake  fiwm  defeadanti  as  monay  bad  aad 
received. 

Held  ftirther,  that,  even  if  demand,  of  that  amount  were  neoessary  belbre  action  (^d,per 
Lord  Campbell,  C.  J.,  and  Crompton,  J.,  it  was  not),  the  demand  by  plaintiff  of  the  larger  sam 

was  a  demand  of  the  less. 

>  •    '    >         •       ' 

This  was  a  special  case,  stated  by  an  arbitrator  for  the  (pinion  of 
the  Court :  and  was  substantially  as  follows. 

In  August,  1857,  the  plaintaff  agreed  ^ith  one  William  Homer 
that  the  plaintiff  should  place  7L,  and  Horner  lU.,  in  the  hands  of  the 
defendant ;  and  that  both  sums  should  be  paid  by  the  defendant  to 
the  winner  of  a  pony-raoe  to  be  run  between  a  pony  of  the  plaintiff 
and  a  pony  belonging  to  one  Fern,  who  had  lent  his  pony  to  Homer 
for  the  purpose  of  running  the  said  race. 

On  the  day  appointed  for  the  said  race  the  parties  met;  and  the 
race  was  run  ana  fairly  won  by  the  plaintiff's  pony.  Disputes,  how- 
ever, arose  concerning  the  race;  and  Horner  gave  the  defendant 
notice  not  to  pay  over  the  said  two  sums  of  money  to  the  plaintifl^ 
and  insisted  that  there  had  been. a  false,  starts  and  that .  therefiMre  >  the 


1  ELLIS  t  ELLIS.    Q.  B.  456 

tace  oaght  to  be  run  a  second  time.    TherenpoQ  the  plaintiff  and 
IIoiDer  entered  into  the  following  written  agreement 

♦'*  Hull,  Friday,  Sept.  11th,  1857.       ^^^^» 

•*  Mr.  W.  Carr  agrees  with  Mr.  W.  Horner  to  trot  the  match  L 
over  again  on  Saturday,  Sq>tember  28th,  185*7,  on  theHendon  Boad; 
to  start  with  a  flying  stait,  at  the  third  mile-stone  from  Hull ;  to 
finish  at  the  fifth  mile*stone  towards  Hendon.  Mr.  W.  Cottingham  to 
be  the  starter.  Mr.  J.  Smith  to  be  the  judge.  The  race  to  take  place 
at  2  o'clock.  Either  party  not  being  iJiere  to  forfeit  the  wager.  The 
same  jockeys  to  ride.  The  money  to  be  given  up  by  the  decision^  of 
the  judge.  '*  William  Carr. 

"*  WitneflB,  H.  J.  Bainford."  "  William  Horner." 

The  parties  met  to  run  the  race  on  the  day  named  in  such  last- 
meotioned  agreement:  but  the  said  W.  Cottingham,  named  as  starter 
in  the  said  agreementii  not  being  present.  Homer,  who  was  riding 
Fern^s  pony,  refused  to  run  the  race.  Whereupon  the  plaintiff's 
poDy  was,  at  the  request  of  the  plaintiff,  started  by  another  person 
there  present,  and  trotted  over  the  course,  and  yras  declared  by  the 
said  J.  Smith,  the  judge  in  the  agreement  mentioned,  to  be  the  winner  of 
the  said  race.  Before  Horner  went  to  the- place  appointed  for  running 
the  said  race,  he  knew  that  the  said  W.  Cottingham  was  away  from 
home,  and  that  he  would  not  be  present  at  such  race. 

After  the  race  had  been  run  in  the  manner  just  described,  the 
plaintiff  demanded  the  said  two  sums  of  money  from  the  defendant, 
on  the  ground  that  his  pony  was  the  winner  of  the  race;  but  the  de- 
fendantywith  full  knowledge  of  the  facts  hereinbefore  stated,  and  at 
the  request  of  Horner,  refused  to  pay  over  to.  the  plaintiff  the  said 
sums  of  money,  and  accepted  a  written  indemnity  from  the  attorney 
of  Homer,  whcareby  the  said  ^attorney  agreed  to  indemnify  r^^go 
and  save  harmless  the  defendant  from  all  law  expenses  and  ^ 
charges  whatever  ineurred  or  to  be  incurred  in  defending  the  present 
action. 

Plaintiff  did  not  at  any  time  demand  from  the  defendant  his,  the 
plaintiff's^  stake  only ;  but  always  insisted  upon  his  right  to  have 
both  the  said  sums  of  money  paid  over  to  him.  The  defendant  did 
not  tender  to  the  plaintiff  his  stake  before  action  brought. 

The  Court  is  to  be  at  liberty  to  draw  the  same  inference  from  the 
above  facts  that  a  jury  might  draw. 

The  question,  for  the  opinion  of  the  Court  is,  Whether,  under  the 
above  circumstances,  the  plaintiff  is  entitled  to  recover  from  the 
defendaoft '  the  said  two  sums  of  money,  or.  either  of  them,  or  any 
part  thereof:  and,  if  the  Court  should  be  of  that  opinion,  then  the 
verdict  is  to  be  entered  for  the  plaintiff  for  such  sum,  if  any,  as  the 
Conrt  shall  think  the  plaintiff  is  entitled  to  recover.  But,  if  the 
Court  ahallbe.of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
the  said-sums^  or  either  of  them,  or  any  part  thereof,  then  a  nonsuit 
is  to  be  entered. 

P.  Thompion^  for  the  plaintiff. — ^First,  the  plaintiff  is  entitled  to 
recover  the  whole  of  the  stakes.  Sect.  18  of  stat.  8  &  9  Yiot.  o.  109,(a) 
enacts  ''that  all  contracts  or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming,  or  wagering,  shall  be  null  ana  void ;  and 

(a)  **  To  amend  the  Uw  eonoeniDg  gamet  and  wagert." 
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that  no  suit  shall  be  brought  or  maintained  in  any  Court  of  law  or 
equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to 
be  won  upon  any  wager,  or  which  shall  have  been  deposited  in  the 

♦4591  ^*°^  ^^  ^'^y  P6™o*^  ^  *abide  the  event  on  which  any  wager 
^  shall  have  been  made :  Provided  always,  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  subscription  or  contribution,  or 
agreement  to  subscribe  or  contribute,  for  or  toward  an^  plate,  prize, 
or  sum  of  money  to  be  awarded  to  the  winner  or  winners  of  any 
lawful  game,  sport,  pastime,  or  exercise."  Now,  even  if  this  match 
be  a  wager,  it  is  within  the  proviso  which  excepts  cases  where  the 
amount  wagered  is  to  become  the  propertjr  of  the  person  who  wins 
the  race.  [Hill,  J. — Was  this  race  determined  7  Lord  Campbell, 
C.  J. — It  certainly  was  not  run  according  to  the  conditions  agreed 
upon.]  The  judge  decided  that  the  condition  not  complied  with  was 
not  essential,  and  that  the  plaintiff  had  won  the  race :  ana  the  defendant 
cannot  dispute  that  decision,  as  the  parties  had  agreed  that  the  judge's 
decision  should  be  final.  Evans  v.  Pratt,  3  M.  £  G.  759  (E.  C.  L.  B. 
vol.  42),  is  an  authoritv  for  the  plaintiiFas  to  that  part  of  the  qaestioo. 
[Hill,  J. — There  the  horses  had  started.  But  the  judge's  office  does 
not  attach  until  the  start  has  taken  place.  And  the  judge  here  had 
no  right  to  decide  as  to  what  was  a  proper  start.]  The  deoision  of  a 
judge  or  a  steward  of  a  horse-race  is  not  subject  to  the  strict  and 
formal  rules  which  apply  to  decisions  upon  matters  of  law :  Benbow  v. 
Jones,  14  M.  k  W.  193,t  EUis  v.  Hopper,  8  H.  k  N.  766.t(a) 

Secondly,  even  if  the  plaintiff  be  not  entitled  ta  recover  the  whole 
of  the  stakes,  he  is  entitled  to  recover  the  72.  deposited  by  him. 
[Lord  Campbell,  C.  J. — The  Court  is  with  you,  at  present,  as  to  that 
point.] 

'^4601  L^^K  contriL — As  to  the  second  point :  the  plaintiff  ^always 
^  demanded  the  whole  amount,  and  not  the  sum  deposited  by 
him:  he  cannot  recover  the  latter  without  having  demanded  it  from 
the  stakeholder.  The  defendant  is  a  gratuitous  bailee ;  and  therefore 
his  authority  to  hold  the  money  cannot  be  revoked  except  by  express 
demand.  [Lord  Campbell,  G.  J. — But  here  the  race  had  become 
impossible,  to  the  knowledge  of  the  defendant,  the  day  appointed  for 
the  race  having  elapsed.  I  think  that,  under  these  circumstances,  the 
sum  deposited  by  the  plaintiff  became  money  had  and  received  to  his 
use  by  the  defendant;  and  that  no  demand  was  necessary.]  The 
defendant  could  not  know,  unless  the  demand  were  made,  that  the 
parties  might  not  waive  their  contract,  and  agree  to  run  the  race  upon 
another  day.  [Lord  Campbell,  C.  J. — Then  if.  would  not  have  been 
run  according  to  the  agreement.] 

P.  Thompson  was  not  called  upon*  to  reply. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  the  18/.,  the  whole  amount  of  the  stakes.  Even  if 
he  were  the  winner  of  the  first  race,  he  had  waived  his  rights,  and 
agreed  that  a  fresh  race  should  be  run.  That  race  must  have  been 
won  by  him  in  order  to  enable  him  to  recover  the  18/.  But  that  race 
was  never  run,  the  condition  as  to  the  starter  not  having  been  com- 
plied with.  The  judge  declared  the  plaintiff  to  be  the  winner:  but 
the  judge's  jurisdiction  could  arise  only  when  the  race  was  run  a$ 

(a)  Sm  also  Parr  «.  WintMingbam,  1  £.  4  £.  394. 
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agreed  upan^  which  it  never  was.  And  this  is  quite  consistent  with 
the  cases  cited  for  the  plaintiff,  where,  the  race  having  been  run,  and 
the  stewards  having  made  a  fair  and  final  decision,  the  Courts  refused 
to  ♦interfere.  But  I  am  of  opinion  that  the  plaintiff  is  entitled  r^A^i 
to  recover  the  amount  of  his  own  stake.  The  only  objection  *• 
raised  to  that  claim  is  that  no  demand  has  been  made.  But,  first,  I 
think  a  demand  was  not  necessary.  If  the  contingencv  upon  which 
the  awarding  of  the  stakes  depended  still  existed,  tne  defendant's 
authority  to  hold  them,  or  any  portion  of  them,  could  not  be  revoked 
without  a  specific  demand.  But  in  this  case  it  had  become  impossible 
that  the  race  could  be  run :  the  day  had  elapsed ;  the  contingency  no 
longer  existed ;  and  therefore,  eo  instanti,  each  depositor  had  a  right 
to  claim  his  stake,  as  a  debt,  from  the  stakeholder.  And,  further,  I 
thiak  that  the  demand  of  18/.,  the  whole  amount  of  the  stakes,  was 
also  a  demand  of  the  smaller  sum. 

WiOHTMAK,  J. — I  am  of  the  same  opinion.  The  18Z.  was  deposited 
to  abide  the  event  of  a  race  to  come  off  on  a  particular  day,  and  with 
a  particular  starter.  That  starter  did  not  appear;  and  an  express 
objection  was  made,  upon  that  ground,  to  the  race  being  run.  The 
judge  decided  that  the  objection  was  not  material :  but  I  think  that 
he  had  no  jurisdiction  to  decide  that,  his  jurisdiction  being  incidental 
only  to  the  race,  which  never  was  run  according  to  the  conditions 
agreed  upon.  Then,  the  race  never  having  been  run,  and  it  being 
impossible  that  it  should  be  run,  each  of  the  parties  was  entitled  to 
have  back  his  stake.  As  to  the  objection  that  no  demand  was  made 
by  the  plaintiff  for  his,  I  think  that,  even  if  a  demand  had  been 
necessary,  the  demand  of  the  larger  sum  was  a  demand  of  the  less. 

Cbompton,  J. — I  am  of  the  same  opinion.  The  claim  *is  r^^go 
made,  not  in  respect  of  the  first  race,  but  of  the  second,  which,  ^ 
after  the  first  had  been  run,  it  was  agreed  should  take  place  under 
particular  conditions.  That  race  never  was  run  according  to  those 
conditions :  and  the  whole  afiSstir  was  therefore  at  an  end.  The  plain- 
tiff^s  horse  had  been  trotted  over  the  course ;  and  the  judge  decided 
that  the  plaintiff  had  won.  But  he  had  no  jurisdiction  to  do  so.  In 
the  cases  cited  for  the  plaintiff  the  race  had  been  run  :  here  the  race 
was  not  run,  in  the  proper  meaning  of  the  words;  that  is,  it  was  not 
run  according  to  the  terms  agreed  upon :  and,  till  it  was  so  run,  the 
judge^s  jurisdiction  did  not  arise.  But,  as  the  race  was  not  run,  the 
plaintiff  had  a  right  to  claim  back  his  own  stake.  His  demand  of  the 
whole  stakes  shows  that  he  did  not  intend  that  the  race  should  be  run 
again  upon  fresh  terms :  and  such  demand  was,  I  think,  also  a  demand 
of  the  less  sum.  Moreover,  I  am  of  opinion  that  no  demand  was 
necessary. 

Hill,  J. — I  am  of  the  same  opinion.  The  grounds  of  our  decision 
have  been  already  given  so  fully,  that  I  need  not  add  much.  The 
n|oe  never  came  off  according  to  the  terms  agreed  upon.  Unless  it 
did,  the  judge  could  not  act,  as  a  judge.  His  decision,  therefore,  came 
to  nothing.  And,  as  the  race  never  was  really  run,  each  of  the  par- 
ties was  entitled  to  claim  his  own  stake  from  the  shareholder.  As  to 
the  demand,  I  agree  that  the  demand  of  the  greater  sum  was  a  demand 
of  the  less. 

Verdict  to  be  entered  for  the  plaintiff  for  71. 
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»468]       •JACKSON  and  Another  t..  FORSTER.    Jon.  21. 

B.,  a  merehftot  domiciled  at  Valparaiso,  •ffboted  a&  iniaranoa  on  hia  life  witli  aa  Ii 
Company  in  London,  of  which  defendant  was  a  director.  The  policy,  by  a  condition  endoncd, 
was  to  be  void  if  the  insured  committed  suicide :  "but,  if  any  third  party  bare  aeqnired  a  boat 
fide  interest  therein  by  assignment  or  by  legal  or  equitable  lien  for  a  ralnable  oonaidentioa,  or 
as  seenrity  for  money,  the  assnranee"  "  shall  noTertheless,  to  the  extent  of  aseli  interest,  bs 
Talid  and  of  Ibll  offset."  While  Uie  policy  was  in  force,  B.  declared  himself  bankmpl,  and,  bf 
that  act  itself,  made,  according  to  the  law  of  Valparaiso,  a  cession  of  all  his  property  to  tbs 
Court  before  whom  the  declaration  was  made :  and  the  property  thereupon  rested,  by  operation 
of  law,  in  the  Bscribano,  or  official  notary,  of  the  Court  After  this  B.  committed  evieide.  At 
a  meeting  of  creditors,  after  his  death,  plaintiffs,  who  wera  themselTea  ereditors,  were  duly 
appointed  assignees  to  the  estate,  which  thereupon,  by  operation  of  law,  ahifled  frem  tbs 
Bscribano  to  them  as  such  assignees. 

In  an  action  by  plaintiffs,  as  such  assignees,  to  recorer  the  amount  insured  by  the  policy : 

Held,  by  the  Court  of  Queen's  Bench,  that  the  plaintiffs  were  not  third  parties  haring  a  boel 
fide  interest  by  assignment  or  by  legal  or  equitable  lien  for  a  raliiable  eonsidenUioa,  «r  ai 
security  for  money,  within  the  meaning  of  the  exception. 

Judgment  affirmed  in  the  Bxcbequer  Chamber. 

This  was  a  special  case,  stated  by  consent,  under  an  order  of 
Wightman,  J.     The  case  was  substantially  as  follows : 

The  plaintiffs  claim  the  sum  of  money  in  dispute  as  assignees  of 
the  estate  and  effects  of  the  late  Mr.  Matthew  de  Bordes,  a  member 
of  the  firm  of  Mickle  k  Co.,  merchants  at  Valparaiso,  according  to 
the  law  of  that  country.  The  defendant  is  one  of  the  directors  of 
The  Liverpool  and  London  Fire  and  Life  Insurance  Company,  and  is 
authorized  to  sue  and  liable  to  be  sued  for  and  on  behalf  of  the  said 
Company. 

On  9th  October  1847,  Mr.  Matthew  de  Bordes  effected  with  the  said 
Company  a  policy  of  insurance  on  his  own  life.  (The  case  then  set 
out  the  policy,  which  was  for  600?.,  for  one  year :  and  in  which  the 
insurance  was  declared  to  be  subject  to  the  conditions  endorsed 
thereon.)  Amongst  the  conditions  endorsed  on  the  policy  the  follow- 
ing are  the  only  ones  material  to  this  case. 

"  This  policy  will  be  void  if  the  life  assured  die  by  his  owti  hands, 
*4641  ^^®  hands  of  justice,  by  duelling,  or  by  *8uicide:  but»  if  any 
J  third  party  have  acquired  a  bond  fide  interest  therein  by  as- 
signment or  by  legal  or  equitable  lien  for  a  valuable  consideration,  or 
as  security  for  money,  the  assurance  thereby  effected  shall  neverthe- 
less, to  the  extent  of  such  interest,  be  valid  and  of  full  effect;  pro- 
vided that  the  nature  and  extent  of  such  interest  be  proved  to  the 
satisfaction  of  the  directors. 

*' At  the  expiration  of  three  months  after  satisfactory  proof  shall 
have  been  produced  to  the  directors,  at  their  principal  office  in  Liver- 
pool or  London,  of  the  death  of  the  life  assured,  the  amount  of  this 
policy  will  be  paid." 

On  9th  July,  1866,  the  firm  of  Mickle  k  Co.  became  bankrupt, 
according  to  the  course  of  law  at  Valparaiso.  Mr.  de  Bordes  was 
domiciled  at  Valparaiso  at  the  time  of  the  bankruptcy,  and  was  in- 
cluded therein.  Mickle  &  Co.  made  a  cession  or  surrender  of  the 
whole  of  their  estate  and  effects  to  their  creditors,  before  the  Tribunal 
of  Commerce  at  Valparaiso.  The  plaintiffs,  being  creditors  of  the 
said  firm,  were,  by  such  tribunal,  appointed  assignees  to  the  estate. 
On  that  day,  viz.  9th  July,  the  partners  in  the  house  of  Mickle  &  Co. 
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(inclading  Mr.  de  Bordes),  according  to  the  law  of  Chili,  and  in  con- 
formity with  the  practice  in  that  country  in  such  cases,  presented 
themselves  before  the  judge  of  the  Consulado  Court  at  Valparaiso, 
and  then  and  there  declarea  themselves  bankrupts.  By  that  act  itself 
they  made,  in  point  of  law,  a  cession  of  all  their  property  to  the  said 
Court  The  property  from  that  moment  vested,  by  operation  of  law, 
in  the  Escribano,  or  notary,  officially  attached  to  the  said  Court.  To 
the  said  Escribano  was  delivered,  by  Mickle  &  Co.,  the  key  of  their 
counting-house,  as  and  for  a  sign  of  the  transfer  of  all  their  effects  to 
him.  In  this  act  Mr.  de  Bordes  joined.  On  15th  July,  1856, 
*afler  the  declaration  of  bankruptcy  and  transfer  of  prop-  r«4.^c 
erty,  a  meeting  of  the  creditors  of  Mickle  &  Co.  was  called;  •- 
and  assignees  were  appointed  thereat.  Upon  the  appointment  of  such 
assignees,  ipso  facto,  the  property  of  the  bankrupts  shifted,  by  opera- 
tion of  law,  from  the  saia  Escribano  of  the  said  Court  to,  and  vested 
in,  the  said  assignees. 

On  14th  July,  1856,  after  the  said  declaration  and  act  of  delivery 
aforesaid,  and  before  the  appointment  of  the  plaintiffs  as  assignees  as 
aforesaid,  and  before  they  had  any  interest  in  the  said  policy,  Mr.  de 
Bordes  committed  suicide.  The  plaintiffs  have  not  acquired  any  bonfi 
fide  interest  in  the  said  policy  by  assignment,  or  by  legal  or  equitable 
lien  for  a  valuable  consideration,  or  as  a  security  for  money,  or  further 
or  otherwise  than  as  having  become  such  assignees  as  aforesaid,  and 
Laving  the  property  of  the  said  firm  of  Mickle  &  Co.  vested  in  them 
in  manner  aforesaia.  All  premiums  due  upon  the  policy  had  been 
duly  paid  up  to  the  time  of  Mr.  de  Bordes'  death.  If  the  plaintiffs 
are  entitled  to  recover  at  all,  they  are  entitled  to  recover  the  total 
amount  of  the  policy. 

An  action  has  been  brought,  and  is  now  pending,  in  this  Court,  by 
the  plaintiffs  against  the  defendant,  as  a  nominal  defendant,  represent^ 
ing  the  said  Company,  to  recover  the  sum  alleged  to  be  due  upon  the 
said  policy  from  the  said  Company  to  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  is.  Whether,  under  the 
circumstances,  the  plaintifis  are  entitled  to  recover  in  the  said  action. 
If  the  Court  shall  be  of  opinion  in  the  affirmative,  judgment  is  to  be 
entered  for  the  plainti£&  against  the  said  Company  for  the  said  sum 
of  *600/.  If  the  Court  shall  be  of  opinion  in  tne  negative,  r^ic^^^^ 
judgment  is  to  be  entered  for  the  said  Company.  '- 

Wilde,  for  the  plaintiffs. — On  9th  July,  the  day  when  Mickle  &  Co, 
declared  themselves  bankrupt,  and  their  estate,  by  operation  of  law, 
became  thereby  vested  in  the  Escribano,  the  Escribano  acquired  a 
buna  fide  interest  in  the  policy,  by  way  of  assignment,  within  the 
uieiuiing  of  the  condition.  And  that  interest  afterwards  passed  to  the 
plaiutifis,  as  assignees.  [Crohpton,  J. — By  the  condition,  the  assign- 
nierit  must  be  '*  for  a  valuable  consideration."  Here  the  assignment 
was  not  for  value.]  The  words  "for  valuable  consideration"  ^PP^y 
only  to  '*  legal  or  equitable  lien."  Moreover,  this  assignment  wasfor 
valuable  consideration,  if  that  expression  is  to  include  past  as  well  as 
future  consideration.  It  was  an  assignment,  really,  to  the  creditors, 
though  they  did  not  at  that  moment  conie  in  and  accept.  Their  ao- 
ceptiuice  would  not  require  the  assent  of  the  Escribano,  who  is  merely 
the  officer  of  the  Court.    And,  further,  it  was  an  assignment  to  the 
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oroditora  "  as  security  for  money/'  that  is,  for  the  money  owing  in 
tliem  from  the  bankrupts;  and  therefore,  on  that  ground  also,  is 
within  the  condition. 

K.  Macaulayf  contrJL — The  intention  of  the  exception  in  the  condi- 
tion was  to  preserve  the  benefit  of  the  policy,  in  case  the  assured 
committed  suicide,  not  to  any  party  identical  in  interest  with  him,  but 
to  any  party  who  had  acquired  a  bonfi  fide  interest  of  his  own  in  the 
policy  through  some  bargain  made  by  him  in  respect  of  it.  An  as- 
signment by  mere  operation  of  law  is  not  within  the  exception. 
*4671  [Crompton,  J. — The  word  "assignment"  *is  very  wide.]  The 
-1  exception  is  intended  to  apply  only  to  assignments  under 
which  the  assignee,  if  he  did  not  get  the  money,  would  be  injured. 
The  Escribano  is  a  mere  formal  recipient.  [Lord  Campbell,  C.  J. — 
A  sort  of  trustee  for  the  creditors.]  If  it  had  been  intended  that  the 
exception  should  extend  to  assignments  in  bankruptcy,  an  express 
provision  to  that  efiJjct  would  have  been  introduced.  Moreover,  the 
assignment  must  be  '^for  a  valuable  consideration,"  which  this  is  not 
Those  words  are  clearly  intended  to  override  the  word  "assignment,'^ 
so  as  to  make  it  necessary,  as  has  been  already  said,  that  the  assign- 
ment should  be  the  result  of  some  bargain,  for  value,  in  respect  of 
the  policy  itself. 

Wildfi,  in  reply. — The  words  of  the  exception  are  quite  wide  enough 
to  include  an  assignment  of  this  kind:  and  the  fact  that  it  is  nut 
expressly  excluded  is  quite  as  much  in  favour  of  the  plainti£&  as  the 
fact  that  it  is  not  expressly  included  can  be  against  them.  The  inte- 
rest acquired  by  the  Escribano  is  a  bonfi  fide  interest  in  respect  of  the 
assured,  just  as  much  as  that  of  any  other  assignee.  And  a  voluntary 
cession  on  the  part  of  the  bankrupt,  for  the  benefit  of  creditors,  is  an 
assignment  ''as  security  for  money,"  just  as  much  as  an  assignment 
to  a  single  creditor.  [Lord  Campbell,  C.  J. — The  individual  creditor 
is  consulted;  the  body  of  creditors  are  not.]  Further,  it  may  well  be 
contended  that  this  assignment  comes  within  the  meaning  of  "  legal 
or  equitable  lien."  There  is  nothing  to  show  that  those  words  are  to 
be  restricted  to  liens  created  by  agreement. 

♦4681  J^ord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  *Escribano 
-'  cannot  be  considered  as  being,  within  the  meaning  of  the  con- 
dition to  the  policy,  a  ''  third  party"  who  has  '*  acquir^  a  bonS  fide 
interest"  in  the  policy  "  by  assignment  or  by  legal  or  equitable  lien 
for  a  valuable  consideration,  or  as  security  for  money :"  and  therefore 
the  plaintiffs,  to  whom  the  interest  of  the  Escribano  passed  by  opera- 
tion of  law,  are  not  entitled  to  recover.  The  object  of  the  exception 
in  the  condition  seems  to  be  to  enable  third  parties  to  deal  with  the 
policy,  either  by  taking  an  assignment  of  it  as  a  security  for  money 
advanced  on  it,  or  by  buying  it  out  and  out,  or  by  holding  a  legal  or 
equitable  lien  upon  it.  To  extend  the  exception  to  such  an  assign- 
ment as  this  would  be  to  adopt  a  very  strained  construction,  and  one 
contrary  to  the  intention  of  the  assurers.  I  think  that  the  interest 
there  described  means  an  interest  acquired  by  contract;  not  one 
arising,  as  the  interest  of  the  Escribano  and'  of  the  plaintiff  does, 
merely  by  operation  of  law. 

(WiGHTMAN,  J.,  was  absent.) 

Crompton,  J. — I  entertained  some  doubt,  during  the  argument^  as 
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to  the  proper  construction  of  the  exception:  but  my  conclusion  is  in 
favoar  of  the  view  taken  by  the  Lora  Chief  Justice.  The  assured 
haring  committed  suicide,  it  is  for  the  assignees  claiming  the  benefit 
of  the  policy  to  make  out  that  they  come  within  the  exception  to  the 
condition,  and  that  an  assignment  of  this  kind  confers  **  a  bonfi  fide 
interest,"  "for  a  valuable  consideration, «or  as  a  security  for  money." 
I  do  not  think  that  this  assignment  is  one  of  that  nature.  Take  the 
case  of  an  assignment  to  a  child :  that  would  be  a  bonfi  fide  assign- 
ment, but  it  would  not  be  for  a  valuable  'consideration,  or  as  r^Aag 
a  security  for  money.  And  this  assignment  is  open  to  the  ^ 
same  objection.  It  is  made,  no  doubt,  in  consideration  of  past  debts 
due  from  the  assignor;  but  it  does  not  confer  an  interest  within  the 
meaning  of  the  exception ;  which  applies,  in  my  opinion,  only  to  an 
interest  acquired  by  a  third  party  in  respect  of  an  actual  assignment 
of  the  policy  to  him,  for  valuable  consideration  passing  from  him  to 
the  assignor,  or  through  such  party  holding  it  by  way  of  lien,  or  as  a 
security  for  money  advanced  by  him  to  the  assignor;  in  other  words, 
by  the  assignee  having  given  to  the  assignor  a  quid  pro  quo ;  not  to 
an  assignment  by  mere  operation  of  law. 

Hill,  J. — ^In  construing  this  exception  in  the  condition  attached  to 
the  policy,  we  must  look  at  the  intention  of  the  policy :  and  I  am  of 
opinion  that  the  exception  was  introduced  in  order  to  enable  the 
assured  to  deal  with  the  policy,  either  by  selling  it  out  and  out,  or  by 
banding  it  over  as  a  security  for  money  advanced  by  the  assignee  to 
the  assignor,  or  by  the  assignor  giving,  by  some  act  of  his  own,  a  legal 
or  equitable  lien  on  the  policy  to  the  assignee :  because  such  a  provi- 
sion would  tend  to  maKe  policies  more  valuable,  by  enabling  the 
assured  to  deal  with  them  as  matters  of  merchandise.  But  there  is 
no  such  reason  for  supposing  that  the  intention  of  the  assurers  was  to 
extend  the  exception  to  assignments  created,  as  this  was,  by  mere 
operation  of  law. 

Judgment  for  the  defendant. 


♦IN  THE  EXCHEQUER  CHAMBER         [*470 

JACKSON  and  Another  v.  FORSTER.     [June  18,  I860.] 

For  hesd-nofte,  ■€•  anti,  p.  46S. 

Ths  plaintiiTs  alleged  error  in  the  preceding  judgment,  which  the 
defendant  denied. 

Wilde  was  heard  for  the  plaintiffs  in  error. 

Macaufay,  for  the  defendant  in  error,  was  not  called  upon. 

CocKBURN,  0.  J. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Qaeen's  Bench  should  be  affirmed.  The  insurance  Company  may 
be  taken  to  have  granted  the  insurance  upon  a  calculation  of  the  ave- 
rage duration  of  human  life;  and  for  that  reason  to  have  excluded 
from  the  benefit  of  the  policy  the  case  of  death  by  suicide.  But  for 
(his  exclusion,  a  man  might  insure  his  life  with  the  intention  of  put- 
ting an  end  to  it  by  his  own  hands.    But,  on  the  other  hand,  it  would 
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be  injarious  to  the  interests  of  insurance  companies  if  policies  oould 
be  avoided  whenever  the  assured  committed  suicide,  even  when  the 
interest  in  the  policy  had  passed  to  a  third  party ;  inasmuch  as  one  of 
the  chief  advantages  of  a  life  policy,  the  power  of  making  use  of  it 
as  a  negotiable  instrument,  would  be  destroyed.  This  Compftsy 
seems  to  have  made  a  sort*  of  compromise,  and  stipulated  thai  the 
*4711  P^^^^y  should  be  avoided  by  the  suicide  of  the  'assured,  except 
-I  where  a  bonfi  fide  interest  in  the  policy  had  passed  from  the 
assured  to  a  third  party,  either  by  way  of  assignment,  or  by  way  of 
legal  or  equitable  lien,  or  as  a  security  for  money.  The  words  of  the 
exception  are  wide,  no  doubt:  but  I  do  not  think  they  will  bear  the 
construction  which  Mr.  Wilde  contends  for.  They  do  not  extend  to 
the  interest  created  in  a  party  who,  by  operation  of  law,  becomeatbe 
assignee  of  the  assured,  merely  as  his  legal  representative  for  the  pur- 
pose of  collecting  and  distributing  his  estate.  Such  an  assignee  stands 
m  the  position  of  the  assignor:  the  money,  when  it  comes  to  the 
hands  of  that  assignee,  comes  only  for  the  purpose  of  being  diatributed 
by  him  among  the  creditors  to  the  estate,  and  therefore  ia  not,  as 
regards  him,  a  valuable  consideration  for  the  assignment.  The  posi- 
tion of  the  Escribano  is  very  much  that  of  an  official  assignee  in  thifl 
country :  and  I  think  it  is  clear  that  an  assignment  of  the  policy,  in 
this  country,  to  an  official  assignee,  would  not  be  such  an  assignment 
as  is  contemplated  by  the  exception. 

Williams,  J. — I  am  of  the  same  opinion.  Even  if  the  words  "for 
a  valuable  consideration"  do  not  override  the  words  '^a  bonfi  fide 
interest''  '*  by  assignment,''  I  think  that  .such  an  assignment  as  this 
does  not  give  a  bonst  fide  interest  to  the  assignee  within  the  meaning 
of  the  exception.  If  we  were  to  put  ao  wide  a  meaning  on  the  words, 
they  would  include  the  interest  of  an  executor  or  administrator,  a 
construction  which  oould  not  possibly  be  supported.  liooking  at  the 
context  of  the  condition,  it  is  clear  that  the  assignment  contemplated 
by  the  Company  is  autassignment  by  the  assured  to  a  third  party,  for 
iiiA^T€y\  valuable  consideration  passing  from  that  *third  party  to  the 
-'  assured.  It  has  been  argued  that  the  assignees  here  do  not 
represent  the  assured.  But  they  do  represent  him,  inasmuch  as,  if 
there  were  any  surplus  after  paying  the  creditors  of  the  firm,  it  would 
be  paid  by  them  to  the  firm. 

Martin,  B. — ^^I  have  not  formed  so  decided  an  opinion  as  the  rest  of 
the  Court :  but,  upon  the  whole,  I  agree  with  the  conclusion  at  which 
they  have  arrived. 

WiLLES,  J.,  concurred. 

Bramwell,  B. — I  am  of  the  same  opinion.  This  is  not  such  an 
assignment  as  is  contemplated  by  the  exception.  In  making  that 
exception  the  Company  would  naturally  introduee  such  terms  as 
would  be  likely  to  tempt  persons  to  insure.  I  do  not  think  that  any 
person  would  be  at  all  the  more  tempted  to  insure  by  an  engagement 
on  the  part  of  the  Company  that,  in  case  he  became  bankrupt  and 
committed  suicide,  his  assignees  should  be  entitled  to  the  policy  for 
the  benefit  of  his  creditors.  And,  further,  I  think  the  language  of 
the  exception  is  against  such  a  construction.  I  agree  with  the  Lord 
Chief  Justice,  that  the  assignment  meant  is  an  assignment  to  a  third 
party  for  a  valuable  consideration  passing  to  the  assignor  from  the 
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assignee  in  respect  of  such  assignment.  It  would  be  a  very  unreason- 
able construction  to  hold  that  the  Company  had  engaged  to  give  the 
assured  the  benefit  of  the  policy  if  he  committed,  suicide  after  he 
became  bankrupt,  but  not  if  he  committed  suicide  before. 

Watson,  B. — ^I  have  no  doubt  as  to  the  meaning  of  *this  f*47o 
exception.  Policies  are  often  taken  out  for  the  very  purpose  ^ 
of  raising  money  upon  them  by  assigning  the  interest  in  them  to  third 
parties.  This  purpose  would  often  be  defeated,  and  hardship  would 
often  be  wrought  as  against  the  assignee  of  the  policy,  if  the  suicide 
of  the  assured  avoided  the  policy  as  a  matter  of  course.  It  was 
clearly  with  the  intention  of  preventing  this  hardship  that  the  excep- 
tion in  question  was  introduced :  but  it  is  ako  clear,  looking  at  thi[it 
intention,  and  also  at  the  language  used,  that  the  exception  could  not 
have  been  intended  to  embrace  assignments  creating  an  interest  in 
the  assignee  by  mere  operation  of  law,  and  not  made  for  valuable  con- 
sideration. I  do  not  say  that  the  words  could  not  possibly  be  made  to 
bear  such  a  construction ;  but  it  would  be  a  forced  one,  and  inconsist- 
ent with  the  objects  for  which  policies  of  this  kind  are  entered  into 
by  either  party. 

Channsll,  B. — I  also  am  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  should  be  affirmed.  It  appears  to  me  that  the 
assignees  in  this  case  are  not  third  parties  having  a  bonfi  fide  interest 
within  the  meaning  of  the  exception.  Even  if  they  are,  they  have 
not  acquired  such  interest  for  a  valuable  consideration.  I  agree  that 
the  intention  of  the  exception  was  to  increase  the  value  of  the  policy 
by  enabling  the  assured  to  raise  money  upon  it  by  assigning  it,  or  to 
deposit  it  as  a  security  for  money  advanced.  The  construction  con- 
tended for  by  the  plaintifb  is  not  in  accordance  with  that  intention, 
and  is  not,  in  my  opinion,  supported  by  the  language  of  the  excep 
tionitsel£  Judgment  affirmed. 


LOFT  and  Others  v.  DENNIS.    Jan.  21.  [*474 

AetSoa  fat  om  md  oeeopfttion  of  a  meeraafe  and  landi.  Eqvitebla  plea  (ezMpt  m  to  120/. 
ptid  iito  eoart):  Tiuit»  before  the  eommeneement  of  laeh  use  end  occupation,  defcndent  had 
become  tenant  of  tbe  premiees  to  plaintiffs,  and,  among  other  things,  of  certain  buildings  thereon  : 
tbii  by  reason  thereof  defendant  bad  agreed  to  pay  plaintiffs  a  larger  rent  than  be  would  other- 
wise here  done :  that  tbe  seid  buildings,  during  the  said  tenanoy,  and  before  their  destruction 
by  flie  11  after  nenUoaed,  bad  been  insured  by  plaintiffa  against  fire :  and  that  by  the  terms  of 
tbe  iosnranee  it  wae  stipulated  tba^  in  ease  of  damage  by  fire,  tbe  insuranoe  office  might  either 
psy  to  the  insured  the  amount  of  damage,  or  might  restore  the  buildings.  That  the  buildings 
wen  aflerwanb,  while  so  insured,  accidentally  destroyed  by  fire,  whereby  the  value  of  the 
prsflriies  to  defendant  was  much  lessened :  that  but  for  the  said  insurance  defendant  would  hare 
issued  the  buildings;  and  that  by  reason  of  tbe  said  inenranee,  and  on  tbe  faith  that  the  build- 
isfs,  if  damaged  by  fire,  would  be  restored,  defendant  was  induced  not  further  to  insure  them. 

Tbat  plaintiffs  preferred  to  receire  and  did  reoeire  from  the  insurance  ofllt?e  the  amount  of 
damage,  but  did  not  restore  the  buildings,  though  the  money  so  receired  was  sufficient  for  tbat 
pQrpoie,  and  although  requested  by  defendant  so  to  do :  and  tbat  by  reason  thereof  tbe  rslue  of 
tbe  defendant's  «se  andoccnpation  was  deteriorated  and  reduced  to  120/.^  tbe  sum  paid  into  Court. 

On  demurrer^  held  a  bad  plea,  as  not  showing  matter  wbieh  would  have  entitled  defendant 
to  rslief  in  equity  against  the  action. 

Action  for  use  and  occupation  by  the  defendant  of  a  messuage 
snd  premises  belonging  to  tne  plaintifb.  The  plaintiffs  also  claimed 
tipon  an  account  stated. 
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Foarth  plea,  on  equitable  grounds,  as  to  so  much  of  the  plaintiff' 
claim  as  relates  to  the  use,  by  the  plaintiffs^  permission,  of  the  said 
messuage,  &c.  (except  as  to  so  much  of  the  said  claim  as  relates  to 
the  sum  of  120/.,  parcel  of  the  said  claim):  that,  before  the  time  of 
the  commencement  of  such  use,  and  before  the  accrual  of  the  plain- 
litb*  claim  in  respect  thereof,  the  defendant  had  become  and  was 
tenant  to  the  plaintifi^  of  the  said  messuage,  &c.,  which  consisted, 
among  other  things,  of  divers  buildings  standing  and  being  therwn 
and  parcel  thereof  and  necessary  for  the  convenient  and  proper  use 
and  enjoyment  thereof,  and  which  greatly  added  to  the  value  thereof, 
and  the  value  of  the  use  and  enjoyment  thereof;  and  by  reason 
♦47"'!  ^^®'*®^^  ^^®  defendant,  *under  the  said  terms  of  such  tenancy, 
-'  had  agreed  to  pay  the  plaintiffs  a  larger  rent  therefore  than  he 
otherwise  and  but  for  the  premises  would  have  done,  as  the  plaintiffs 
well  knew ;  which  said  buildings,  during  the  said  tenancy,  and  before 
and  at  the  time  of  the  destruction  of  the  said  buildin^^s  bv  fire  as 
hereinafter  mentioned,  had  been  and  were  insured,  to  wit  by  the 
plaintiff,  for  a  large  sum  of  money,  to  wit  lOOOZ.,  against  damage 
thereto  by  fire,  in  and  by  a  certain  insurance  oiBce  in  that  behalf,  by 
the  terms  of  which  insurance  it  was  stipulated,  among  other  thing:i. 
that,  in  case  of  damage  to  the  said  buildings  or  any  of  them  by  fire, 
the  said  insurance  office  might  either  pay  to  the  insured  the  amoant 
of  the  damage  occasioned  to  such  buildings  by  fire,  or  might  rebuild, 
restore,  or  reinstate  the  buildings  which  should  or  might  be  so  dam- 
aged. That  the  tenancy  continued  during  such  insurance,  and  that, 
during  the  said  tenancy  and  insurance,  divers  of  the  said  buildings 
were  accidentally,  and  without  the  default  and  against  the  will  of  the 
d«jFendant,  damaged  and  destroyed  by  fire,  within  the  intent  and 
meaning  of  such  insurance;  whereby  the  value  of  the  said  messuage, 
&o.,  and  the  value  of  the  use  and  occupation  thereof,  was  much 
lessened  and  deteriorated,  whereof  the  plaintifib  have  always  bad 
notice.  That,  but  for  such  insurance  having  been  effected,  the  de> 
fendant  would  have  insured  and  kept  insured  the  said  buildings 
against  damage  by  fire  in  some  insurance  office ;  and  that,  by  reason 
of  such  insurance,  and  relying  thereon,  and  on  the  faith  and  confi- 
dence that,  in  case  of  the  damage  or  destruction  of  the  said  buildings 
by  fire,  the  same  would  be  rebuilt  and  restored  by  the  insuracoe 
office,  or  the  plaintiffs  through  the  said  insurance-money,  the  defend- 
*A7&]  ^^^  ^^^^  *been  and  was  induced  not  further  to  insure  the  same. 
^  That  the  plaintiff,  instead  of  assenting,  electing,  and  choosing 
to  have  the  said  buildings,  so  damaged  and  destroyed,  reinstated, 
rebuilt,  and  repaired  by  the  said  insurance  office,  preferred  and  chose 
to  receive,  and  have  received,  from  the  said  insurance  office  the 
amount  and  value  of  the  damage  so  occasioned  to  the  said  buildings 
by  the  said  fire,  to  wit  the  sum  of  1000/.,  being  the  amount  of  the  said 
insurance- money  from  the  said  office:  and  the  said  buildings,  so  dam- 
aged and  destroyed,  were  not  nor  have  been  rebuilt,  reinstated,  or 
restored,  nor  hath  any  part  of  the  said  insurance-money  been  laid 
out  in  rebuilding,  reinstating,  or  restoring  the  same  or  any  part 
thereof,  either  by  the  said  office  or  the  plaintiffs,  or  either  of  them ; 
and  the  same,  before  and  during  the  time  in  respect  whereof  the 
plaintiffs  claim  for  the  use  of  the  said  messuage  and  premises,  were 
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respectively  unbuilt,  unreinstated,  and  unrestored,  although  the  said 
insurance-money  so  received  as  aforesaid  by  the  plaintifib  was  sufficient 
for  the  purpose,  and  the  defendant  was  always  ready  and  willing  to 
have  haa  the  same  rebuilt,  reinstated,  and  restored;  whereof  the  plain- 
tiffs had  notice.  That,  before  the  commencement  of  the  said  use  of  the 
8aid  premises  in  respect  whereof  the  plaintiffs  claim,  and  after  the  re- 
ceipt of  the  said  insurance-money  by  the  plaintifib,  they  were,  by  and 
on  the  behalf  of  the  defendant,  requested  to  rebuild,  reinstate,  and 
restore  the  same.  And  the  defendant  further  saith  that  the  claim 
of  the  plaintiffs  as  to  which  this  plea  is  pleaded  is  in  respect  of 
the  defendant's  use  and  occupation  of  the  said  premises,  under  the 
said  tenancy  and  the  terms  thereof,  after  such  fire,  and  after  the  de- 
struction of  the  said  buildings  so  burned  and  destroyed,  and  whilst  the 
*same  remained  and  were  so  destroyed,  unbuilt,  and  unrestored,  r^Ann 
and  after  the  receipt  by  the  plainti^  of  the  amount  of  the  ^ 
said  insurance-money.  That,  by  reason  of  the  said  fire  and  the  said 
destruction  of  the  said  buildings  thereby,  the  value  of  the  use  and 
occupation  of  the  said  premises  in  respect  whereof  the  plaintiffs  claim, 
and  under  the  said  tenancy  and  the  terms  thereof,  has  been  and  was 
deteriorated  and  reduced,  and  did  not  nor  doth  exceed  the  sum  of 
120IL,  which  sum  hath  been  brought  into  Court  as  in  the  next  pre- 
ceding plea  mentioned.  That  the  plaintiffs  are  now  suing,  so  far  as 
relates  to  the  matters  to  which  this  plea  is  pleaded,  contrary  to  equity 
and  good  conscience,  and  in  order  to  compel  the  defendant  to  pay  the 
accustomed  rent  under  the  terms  of  the  saia  tenancy  when  the  buildings 
existed,  and  before  the  destruction  thereof  in  the  manner  aforesaid, 
and  without  allowing  any  reduction  or  abatement  therefrom  in  respect 
of  the  matters  aforesaid,  and  although  the  use  and  occupation  thereof 
by  the  defendant,  and  in  respect  whereof  the  plaintiffi  claim,  hath 
been  and  is  after  the  said  destruction  of  the  said  buildings  by  fire, 
and  whilst  the  same  were  unrestored  and  unbuilt,  and  after  the  said 
receipt  by  the  plaintiffs  of  the  said  insurance-money,  and  after  the 
neglect  and  refusal  of  the  plaintiflb  to  rebuild,  reinstate,  and  restore 
the  same. 

Replication :  that  the  said  insurance  office  was  not  ready  and  will- 
ing to  reinstate,  rebuild,  or  repair  the  said  buildings  so  damaged  and 
destroyed  as  aforesaid,  and  would  not  reinstate,  rebuild,  or  repair  the 
same;  nor  did  the  plaintifb  hinder  or  prevent  them  reinstating, 
rebuilding,  or  repairing  the  same ;  and  it  was  not  in  their  option  or 
election  to  have  the  same  reinstated,  ^rebuilt,  or  repaired  by  r^Ana 
the  said  insurance  office.  Issue  thereon.  Demurrer.  Joinder  '- 
in  demurrer. 

The  plaintiffs  also  demurred  to  the  plea.    Joinder  in  demurrer. 

J.  S.  Oad/rry,  for  the  plaintiffs. — ^The  plea  is  bad.  An  equitable 
plea  must,  to  be  good,  show  such  matter  of  defence  as  would  entitle 
the  defendant  to  relief  in  equity.  [Lord  Campbell,  C.  J. — We 
should  like  first  to  bear  the  argument  in  support  of  the  plea.] 

Phip&on,  for  the  defendant — The  plea  ooes  all^e  matters  which 
would  entitle  the  tenant  to  reKef  in  eqnity.  Leeds  v.  Cheetham,  1 
Sim.  146,  will  be  relied  upon  by  the  other  side.  There  it  was  held 
that  a  tenant  has  no  equity  to  compel  his  landlord  to  expend  money 
received  from  an  insurance  office,  on  the  premises  being  burnt,  in  re- 
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bailding  them ;  or  to  restrain  him  from  suing  for  the  rent  until  they 
are  rebuilt.  But  there  the  tenant  had  covenanted  to  repair.  And  the 
decision,  in  other  respects,  cannot  be  considered  satisfactory.  [Lord 
Campbell,  C.  J. — ^It  is  a  decision  by  a  Court  of  co-ordinate  jurisdic- 
tion,  and  has  never  been  reversed.  We  are  therefore  bound  to  con- 
sider it  an  authority.]  There  are  numerous  dicta  to  the  effect  that  a 
tenant  has  a  right  to  relief  under  these  oireumstanees.  [Lord  Camp- 
BBLL,  C.  J. — Surely  not  unless  the  landlord  had  covenanted  to  insure. 
It  might  as  well  be  contended  that  the  tenant  was  entitled  to  relief  if 
the  landlord  got  a  prize  in  a  lottery.]  The  dootriDe  laid  down  in 
Leeds  v.  Cheetham  appears  not  to  have  been  considered  satirfactory 
*4^91  *^y  Lord  St.  Leonards,  in  his  Handy  Book  on  Property  Law. 
'  -J  It  is  there  said,  at  p.  127  (7th  ed.),  '^  If,  therefore,  you  mean  that 
a  tenant  at  rack-rent  shall  insure  at  his  own  costs,  you  must  make 
him  agree  to  do  so  by  the  contract.  If  you  omit  this,  the  lease  must 
be  so  framed  as  to  exempt  him  from  making  good  accidents  by  fire. 
But  even  in  this  case  you  are  not  bound  to  insure;  and  although  the 
house  should  be  burned  down,  yet  the  tenant  must  continue  to  paj 
the  rent:  so  that  each  bears  his  own  burden;  you  lose  your  house, 
and  the  tenant  loses  his  rent  during  the  term.  Jf,  however^  you  have 
insuredf  although  not  bound  to  do  so^  and  receive  the  moneys  you  cannot 
compel  payment  of  the  rent  if  you  decline  to  lay  nut  the  money  in  rebuild^ 
*4801  ^^9'\^)  [I'ord  ^Campbell,  C.  J. — No  authority  is  cited  for 
^  that  position.  Cromptox,  J. — I  cannot  see  in  what  way  the 
equity  arises.  Wiohtman,  J. — Would  what  Lord  St.  Leonards  says 
apply  to  rent  due  before  the  landlord  received  the  insurance-money?] 
Probably  not.  But  in  Brown  v.  Quilter,  Amb.  620,  where  the  lessee 
had  covenanted  to  repair,  accidents  by  fire  excepted,  and  the  premises 
were  burnt,  and  the  lessor  had  insured  and  received  the  insurance 
money,  but  neglected  to  rebuild,  it  was  held  that  ho  might  be  restrained 
from  bringing  an  action  at  law  for  the  rent  until  he  had  rebuilt 
Lord  Nortbin^ton  there  says,  *^  Though  this  covenant  does  not  extend 
to  oblige  the  defendant  to  rebuild,  yet,  when  an  action  is  brought  for 
rent  after  the  house  is  burnt  down,  there  is  a  good  ground  of  equity  for 

(o)  In  tire  teTentli  edition,  pnbllsbed  since  the  decision  of  this  omo.  Lord  St.  Leontids,  mt 
p.  137,  in  ft  note  to  the  pMsage  elted  in*  the  irgumeDt,  toys !  *'  I  made  this  suteaient  nnder 
the  impression  that  each  was  the  equity.  It  only  reforred  to  a  ease  where  (be  tenant  was 
exempt  from  casualties  by  fire,  and  the  authorities  I  had  in  riew  the  lawyer  will  find  in  AnbL 
020;  1  Term  Rep.  708;  3  Anstr.  688,  094,  698.  In  Leeds  o.  Cheetham,  1  Sim.  146,  there  vis 
no  such  exemption,  but  the  tenant  was  bound  to  do  the  internal  repairs,  and  the  landlord  the 
external,  which  he  had  done,  although,  tt  was  alleged,  inperfeeUy.  The  landlord  Sntufed,  and 
reeeired  the  money.  The  tenant  was  denied  relief  against  payment  of  the  rent,  and  was  held 
to  hare  no  right  to  compel  the  landlord  to  lay  out  the  insurance-money.  Each  was  leftlisbie 
to  his  own  covenants,  and  it  was  considered  that  the  landlord  had  acted  Tory  prudently  ia 
protecting  himself  against  his  own  liabilities.  This  seems  quite  right  In  a  rery  recent  csm, 
where  the  action  was  for  use  and  oooupation  against  the  lessee,  who  was 'not  bonnd  to  rsj^r, 
and  neither  he  nor  the  landlord  was  bound  to  insure,  the  Court  of  Queen's  Bepeh,  admitting  an 
equiuble  defence,  and  following  Leeds  v.  Cheetbam,  held  that  the  tenant  was  bound  to  paj  the 
rent,  and  could  not  require  the  landlord  to  lay  out  the  insurance-money  in  rebuilding;  and  the 
statement  in  italics,  in  the  text,  was  considered  contrary  to  the  decision  in  Leeds  v.  Cheetham, 
BO  that  it  would  be  unsafb  to  rely  upon  it  If,  as  it  would,  seem,  in  the  ease  in  the  Qness's 
Bench,  the  tenant  was -ooly  tenant  fkom  year  to  year,  of  eoune  the  deeision  in  that  eassvas 
not  opposed  to  any  rule  of  equity,  for  equity  would  not  compel  a  lessor  to  lay  out  the  mosey 
in  rebuilding,  when  either  party  might  pot  an  end  to  the  relation  of  landlord  and  tenant  before 
the  foundation  oould  be  well  laid.  Still  the  decision  wis  supposed  to  OTOrruIe  the  statement  ia 
the  text 
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an  iajnaction,  till  the  house  is  rebuilt."  That  case  is  noticed  in  Hare 
t>.  (jroves,  3  Anst.  687,  where  it  was  held  that  a  tenant  covenanting  to 
repair,  damage  by  fire  only  excepted,  continues  liable  to  payment  of 
rent  notwithstanding  the  premises  are  burnt.  Macdonald,  G.  B.,  in 
giving  judgment,  mentions  Brown  t*.  Quilter,  and  says,  '^Perhaps, 
however,  the  circumstance  of  the  landlord  having  in  .that  case  re- 
covered the  value  of  the  house  against  the  insurers,  may  distinguish 
it  from  the  present."  Here,  as  in  Brown  v.  Quilter,  the  landlord  has 
received  the  insurance-money.  And  that  is  also  the  distinction 
between  the  present  case  and  Holtzapffel  v.  Baker,  18  Ves.  115,  where 
the  tenant  was  held  liable  to  pay  the  rent. 
*J.  S.  Chdfrey,  for  the  plaintiffs,  was  not  called  upon.  r*481 

Lord  Campbell,  C.  J. — ^I  think  that  we  are  bound  to  give  ^ 
judgment  for  the  plaintiff,  and  to  hold  the  plea  bad.  By  the  law  of 
Scotland,  a  tenant,  if  the  premises  are  burnt  down,  is  entitled  to  be 
relieved  from  payment  of  the  rent,  if  he  derives  no  benefit  from  the 
occupation.  That  doctrine  has  been  lately  applied  to  the  case  of 
shootings  in  Scotland,  jthe  tenant  of  which  has  been  held  not  liable  to 
pay  rent  where  there  has  been  a  complete  dearth  of  birds.  But,  by 
the  English  law,  the  tenant  is,  under  such  circumstances,  absolutely 
bound  to  pay  the  rent.  Then  comes  the  question  whether,  in  the 
present  case,  the  fact  of  the  landlord  having  received  the  insurance- 
money  makes  any  difference,  and  relieves  the  tenant  from  his  liability 
to  pay  the  rent.  I  am  of  opinion  that  it  does  not.  The  landlord  was 
not  bound  to  insure.  It  is  possible  that  he  may  not  have  behaved 
handsomely  in  refusing  to  lay  out  the  money  in  repairs,  and  yet 
bringing  his  action  for  the  rent.  But  the  tenant  has  no  equitable 
defence  to  the  action.  Leeds  v.  Cheetham,  1  Sim.  146,  is  directly  in 
point)  and  it  would  be  enough  to  say  that  we  must  hold  ourselves 
bound  by  it,  until  reversed.  But,  further,  I  entirely  agree  with  the 
decision  in  that  case.  I  cannot  see  why  the  fact  of  the  landlord 
having  received  the  insurance-money  entitles  the  tenant  to  be  re- 
lieved from  his  liability  for  the  rent  any  more  than  if  the  landlord 
had  won  that  amount  in  a  lottery :  there  is  no  privity,  in  either  case, 
between  the  defendant  and  the  party  from  whom  the  money  comes. 
I  have  the  utmost  respect  for  the  opinion  given  upon  this  subject  by 
so  high  *an  authority  as  Lord  St.  Leonards ;  but  it  is  only  an  r^AQo 
opinion,  and  no  cases  are  cited  in  support  of  it :  and  T  cannot,  *- 
therefore,  consider  it  as  outweighing  the  decision  of  a  court  of  co-ordi- 
nate jurisdiction  in  Leeds  v.  Gheetham. 

WiOHTM AN,  J. — There  is  no  doubt  that,  at  law,  a  tenant  would  be 
liable,  under  these  circumstances,  to  pay  the  rent.  But  it  is  contended 
that  he  has  an  equitable  defence  to  an  action  for  it,  if  the  landlord 
has  received  from  the  insurance  office,  an  independent  source,  and  not 
under  any  contract  to  which  the  defendant  is  a  party,. money  which 
the  landlord  might,  if  he  pleased,  have  laid  out  in  repairing  tne  dam- 
age caused  to  the  premises  by  the  fire.  But  I  can  see  no  difference 
between  such  a  case  and  the  case  of  the  landlord  receiving  the  money 
from  some  third  party  who  was  desirous  of  benefiting  him :  he  would 
then  not  be  bound  to  lay  out  the  money  on  the  premises;  and  I  think 
he  is  not  bound  here.  Moreover,  I  think  we  are  bound  by  the  deci- 
aon  in  Leeds  r.  Gheetham,  which  is  directly  in  favour  of  the  plaintiffs. 

K.  4  B.,  VOL.  I. — 18 
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Crohpton',  J. — I  am  of  the  same  opinion.  It  would  be  sufficient 
for  us  to  decide  in  this  case  according  to  the  principles  laid  down  by 
the  Courts  of  equity.  Belief  in  equity  has  never  been  granted  to  a 
tenant  under  these  circumstances,  unless  conditionally  upon  his  doing 
certain  things  on  his  part.  And  Leeds  v,  Cheetham  is  a  direct  autho- 
rity for  the  plaintiffs.  Lord  St.  Leonards,  in  his  Handy  Book,  ex- 
*4831  P^^^^  ^^  opinion  which  is  to  *some  e&tent  the  other  waj: 
^  but,  in  the  absence  of  authority  to  support  it,  we  should  not 
feel  justified  in  adopting  that  view  in  opposition  to  a  decided  case. 
The  landlord  here  diQ  not  induce  the  tenant  not  to  insure,  as  alleged 
in  the  plea :  the  tenant  acted  upon  his  own  judgment :  and  I  think  be 
is  not  entitled  to  relief  because  the  landlord,  under  a  contract  to 
which  the  defendant  was  not  privy,  has  received  money  which  might, 
if  the  landlord  chose,  be  laid  out  in  repair  of  the  premises,  but  which 
he  was  not  bound  so  to  lay  out. 

Hill,  J. — I  am  of  the  same  opinion.  Even  assuming  Brown  v. 
Quilter  to  be  a  .perfectly  satisfactory  decision,  the  defendant  is  not  iu 
the  position  of  the  tenant  in  that  case.  It  do^s  not  appear  that  the 
defendant  here  had  offered  to  give  up  the  tenancy:  if  he  had,  the  plea 
ought  to  have  alleged  it.  The  landlord  may  perhaps  have  insured  iu 
order  that,  if  the  premises  were  burnt  down,  he  might  have  the  niean3 
of  rebuilding  them  UDon  a  different  principle.  At  all  events,  I  think 
we  are  bound  by  Leeas  t;.  Oheetham.      Judgment  for  the  plaintiff. 

At  commoQ   law  a  lessee   remains  sufficient  case  be  made  out  for  a  reform 

liable  on  his  covenant  to  pay  rent,  not-  of  the  instrnment,  on  the  groond  of  an 

withstanding  the  destruction  of  the  understanding  to  the  oontraiy,  relief 

premises  by  fire  or  other  casualty ;  and  may  be  granted :  Gates  v.  Green,  ■! 

the  landlord  is  not  liable  to  repair  or  tupra.     The  fact  that  the  landlord  has 

rebuild,  in  the  absence  of  an  express  been  insured  and  received  the  insaranoe- 

stipulation  to  that  effect.     The  maxim  money  makes  no  difference.    That  is 

re$  pent  domino  governs  in  such  a  quite  a  collateral  matter,  done  for  his 

case.      Each  must    bear    bis   proper  own  protection :  Magaw  v.  Lambert,  3 

share  of  the  loss :  the  landlord  loses  Barr  444 ;  Commonwealth  v.  Comly, 

the  thing,  and  the  tenant  the  use  of  8  Id.  874 ;  Fisher  v.  Milliker,  8  Id. 

it :  Smith  v,  Ankrim,  13  S.  &  R.  89 ;  121.     See   also,  on   a  similar  point, 

Magaw  V.  Lambert,  3  Penn.  St.  444 ;  Watson  v.  Marks,  2  Am.  Law  B^. 

Holkitt  0.  Wylie,  3  Johns.  440 ;  Fowles  167. 

V.  Bott,  6  Mass.  68;  Pollard  v.  Shaffer,        It  has  been  held  by  the  Snpreaie 

1  Dall.  210 ;  Howard  v.  Doolittle,  8  Court  of  New  York,  that  where  the 

Dner  464;  Gibson  v.  Perry,  29  Mo.  destruction  by  fire  took  pkce  hdort 

245.    Nor  can  there  be  relief  in  equity  the  actual  commencement  of  the  term, 

in  such  case,  ^igainst  the  enforcement  though  after  the  execution  of  the  lease, 

of  the  covenant,  unless  in  so  far  as  it  the  tenant  would  be  disoharged;  Wood 

in  addition  imposes  some  penalty;  Gales  v,  Hubbell,  5  Barb.  601 ;  and  this  dis- 

V.  Green,  4   Paige   855;   Lamott  v.  tinction  was  apparently  approved  by 

Stewart,  1  H.  ft  J.  42 ;   Phillips  v.  the  Court  of  Appeals,  s.  o.,  10  N.  Y 

Stevens,  16  Mass.  240;  though  if  a  479. 
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In  ft  lease  for  lives  the  lenee  eorenanted  that  ke<*  vould,  from  time  to  time,  and  at  all  times 
daring  tlie  eetate  thereby  granted,  at  bis  own  proper  eoeta  aod  eharges,  well  and  sufficiently 
npair,  aoMad,  maintain,  uphold,  and  keep  all  and  singular  the  said  thereby  demised  premises 
in  all  and  aU  manner  of  needfal  and  neoessary  reparations  whatsoever ;  having  or  taking,  in 
aod  upon  the  said  demised  premises,  competent  and  sufficient  houseboot,  hedgeboot,  ilreboot, 
plowboot,  and  gateboot  for  the  doing  thereof,  without  committing  any  waste  or  spolL" 

In  an  aetlon  by  the  lessor  for  not  repairing ; 

Held,  that  the  lessee's  covenant  to  repair  was  absolute :  and  that  the  words  **  having  or  taking," 
tc,  "  without  eommitting,"  Ac,  did  not  amount  to  a  condition  precedent  that  there  should  be  a 
luffieient  supply  of  that  kind  of  timber  on  the  premises ;  but  only  to  a  license  to  the  tenant  to 
take  it,  if  it  were  there,  for  repairs,  even  if  made  neoessary  by  his  own  defiuilt,  without  being 
liable  for  ^ 


Thk  declaration  stated  that  the  plaintiffs,  on  24th  September,  1804, 
demised  by  deed  to  Thomas  Jones,  since  deceased,  ''  certain  heredita- 
ments, tenements,  and  premises,  known  as,"  &c.,  "and  all  houses, 
edifices,  buildings,  lands,  tenements,  meadows,  leazors,  pasture-feed- 
ings,  closes,  mills,  orchards,  gardens,  underwoods,  commons,  ways, 
easements,  and  other  matters  therein  mentioned,  and  all  other  their 
hereditaments,  with  their  appurtenances,  situate,"  &c.,  except  as  in 
the  said  indenture  excepted,  at  a  certain  yearly  rent,  and  during  the 
lives  of  certain  persons  therein  named,  now  dead.  *' And  the  said  T. 
Jones,  deceased,  did  by  the  said  deed  covenant  with"  the  plaintiffs, 
"  and  their  successors,  that  he,  the  said  T.  Jones,  deceased,  should  and 
would,  from  time  to  time,  and  at  all  times  during  the  said  estate 
thereby  granted,  at  his  own  proper  costs  and  charges,  well  and  suffi- 
ciently repair,  amend,  maintain,  uphold,  and  keep,  all  and  singular 
the  demised  premises  in  all  and  all  manner  of  needful  and  necessary 
reparations  ^whatsoever;  having  or  taking,  in  and  upon  the  r«4or 
said  thereby  demised  premises,  competent  and  sufficient  house-  ^ 
boot,  hedgeboot,  fireboot,  plowboot,  and  gateboot,  for  the  doing 
thereof,  without  committing  any  waste  or  spoil."  Breach :  that  the 
said  premises  were  not,  nor  was  any  part  thereof,  at  any  time  during 
the  said  term,  well  and  sufficiently  repaired,  amended,  maintained,  up- 
held, and  kept  in  and  with  all  manner  of  needful  and  necessary  repa- 
rations, according  to  the  covenant  in  that  behalf,  by  reason  whereof 
they  became  and  were,  and  still  are,  out  of  repair. 

Sixth  plea :  "  That  this  .action  is  brought  m  part  for  the  non-re- 
pairing, amending,  upholding,  maintaining  and  keeping,  in  and  with 
all  manner  of  needful  and  necessary  reparations,  certain  houses,  edi- 
fices, and  buildings,  in  and  upon  the  said  demised  premises,  which, 
daring  the  estate,  became  and  were  out  of  repair,  and  the  needful  and 
Becessarv  reparations  of  and  to  which  ought  rightfully  and  properly 
to  have  oeen  done  with  and  by  means  of  timber  and  wood,  to  wit 
hoQseboot,  and  not  otherwise,"  "  and  in  and  for  the  doing  of  which 
reparations  the  use  of  timber  and  wood,  to  wit  houseboot,  was  neoes* 
sary  and  proper."  And  as  to  so  much  of  the  alleged  breach  of  cov- 
eoADt  to  repair  as  refers  to  such  want  of  reparation  of  houses,  edifices, 
and  buildings  as  in  the  introductory  part  of  the  plea  mentioned,  ''the 
defendants  say  that  there  never  was  at  any  time  during  the  continu- 
ance of  the  said  estate,"  ''  and  after  any  part  of  the  reoairs  in  the  in- 
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troductory  part  of  this  plea  mentioned  first  ^became  needful  or  neoea- 
sary  or  were  required,  any  houseboot  which  could  be  had  or  taken  in 
or  upon  the  said  demised  premises,  or  any  part  thereof,  competent  or 
sufficient  for  the  doing  of  any  part  of  the  said  repairs  in  the  intro- 
♦4861  ^^^^^^7  P*^^  ^  *this  plea  aforesaid,  without  committing  waste 
■■  or  spoil ;  and  no  houseboot  was,  therefore,  had  or  taken." 

Seventh  plea :  a  plea,  similar  to  the  sixth,  pleaded  as  to  the  non- 
repair of  the  hedges  and  fences ;  and  alleging  that  for  such  repairs 
hedgeboot  was  necessary  and  proper,  and  that  there  never  was  at  any 
time  upon  the  premises  any  heageboot  competent  or  sufficient  for 
such  repairs. 

Demurrer  to  both  pleas.    Joinder  in  demurrer. 

Montague  Smithy  for  the  plaintiffs. — The  pleas  are  bad.  The  cove- 
nant to  repair  is  absolute,  and  independent  of  any  covenant  by  tbe 
landlord  (even  if  there  be  one,  which  the  plaintiffs  deny)  to  find  tim- 
ber for  such  repair.  [Crompton,  J. — There  are  cases  in  which  it  has 
been  decided  that  the  words  ''  the  landlord  finding"  timber  must  be 
construed  "  if  the  landlord  find."  Analogously,  '*  having"  should  be 
construed  "if  he,"  the  tenant,  "have.'*]  Even  if  that  be  the  proper 
construction,  the  plea  should  have  averred,  as  in  Martyn  tr.  Glue,  18 
Q.  B.  661  (E.  G.  L.  B.  vol.  83),  that  the  tenant  had  asked  the  landlord 
to  supply  It.  [Lord  Gampbkll,  G.  J. — At  common  law  the  tenant 
would  be  entitled  to  houseboot  and  hedgeboot,  for  the  repair  of  ex- 
isting buildings.  I  do  not,  therefore,  see  what  was  the  use  of  insert- 
ing this  stipulation  at  all,  unless  it  was  intended  to  be  a  condition.] 
Leases  often  contain  express  stipulations  for  a  performance  of  matters 
which  would  be  impliea  by  law;  as,  for  instance,  a  covenant  to  colti- 
vate  according  to  the  custom  of  the  country.  The  agreement  on  the 
part  of  the  landlord  here  is  a  mere  license  to  the  tenant  to  take  timber 
if  it  be  there,  not  an  absolute  covenant  that  the  tenant  shall  have  it 
♦4871  *  ^^^^^^^f  contri. — The  supply  of  ti  mber  is  a  condition  precedent 
^  totheobligationonthetenant  to  repair.  There  is  nothing  unrea- 
sonable in  that  construction :  the  quantity  of  timber  upon  the  estate  was 
well  known  to  both  parties :  and  the  landlord  may  well  have  stipu- 
lated, in  effect,  "I  will  not  assign,  or  contract  to  assign,  the  timber: 
if  you  can  find  sufficient  timber  you  shall  repair."  For  aught  tbat 
appears,  this  action  may  have  been  brought  for  repairs  not  exceeding 
101.  in  amount,  and  large  repairs  may  already  have  been  executed 
with  the  timber  upon  the  estate.  [Wightman,  J. — The  tenant  is  to 
take  the  timber  "  without  committing  any  waste  or  spoil,"  Gould  he 
commit  waste  by  taking  houseboot  and  hedgeboot?  Lord  Gahpbxll, 
C.  J. — "Without"  may  be  inserted  in  either  a  permissive  or  a  restric- 
tive sense.]  In  Thomas  v.  Gadwallader,  Willes  496,  the  landlord 
brought  an  action  against  the  tenant  upon  a  covenant  to  repair  which 
contained  the  words  "  he''  the  lessor  "  finding,  allowing,  ana  assigning 
timber  sufficient  for"  the  "reparations:''   and  it  was  held  that  the 

?laiDtiff  must  aver  that  he  did  allow  and  assign  sufficient  timber, 
'hat  shows  that  the  supply  of  the  timber  is  a  condition  precedent 
[Lord  Gampbell,  C.  J. — In  that  case  it  was,  no  doubt.  But  the 
words  there  were  different  from  those  in  the  present  case,  and  did  not 
admit  of  two  constructions.]  The  collocation  of  words  is  the  sam^ 
here*     [Lord  Gampjbsll,  G.  J. — ^The  whole  question  is^  whether  the 
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words  "having  or  taking,"  kc.,  ^'without  committing  waste  or  spoil/' 
amoant  to  a  license  or  a  condition  precedent.  I  rather  incline  to  the 
former  construction.]  In  Neale  v.  Batclifl^  15  Q.  B.  916  (E.  C.  L.  R. 
vol.  69),  where  the  tenant  had  agreed  to  repair  the  premises,  ^*  the 
same  hieing  first  put  into  such  repair"  *by  the  landlord,  it  was  r^AOQ 
held  that  the  putting  into  repair  by  the  landlord  was  a  condi-  ^ 
tion  precedent  to  the  tenant^s  obligation  to  repair.  The  case  is  irot 
directly  in  point ;  but  the  grammatical  form  of  the  stipulation  is  sim- 
ilar to  that  in  the  present  case.  Marty n  v.  Clue  is  a  strong  authority 
for  the  defendants.  There  the  tenant  covenanted  to  repair  and  keep 
in  repair  the  premises,  '* being  allowed"  a  certain  class  of  timber: 
and  it  was  held  that,  in  order  to  create  an  obligation  on  the  tenant  to 
repair,  the  landlord  must  be  ready  and  willing  to  supply  such  timber. 
An  averment  to  that  effect  in  the  declaration  was  held  to  set  up  a  suf- 
ficient performance  by  him  of  the  condition  precedent.  But  the  de- 
claration here  contains  no  such  averment,  and  is  therefore  bad.  If 
the  words  **  having  and  taking,"  &c.,  amount  only  to  a  license,  it  is  a 
license  to  do  that  which  the  licensee  had  a  right  to  do  at  common  law. 
[Lord  Campbell,  C.  J. — Not  necessarily.  The  words  **  without  com- 
mitting any  waste  or  spoil"  may  be  intended  to  restrict  him  from 
doing  that,  in  cutting  the  timber,  which  would  be  waste  at  common 
law.  Hill,  J. — If  the  supply  of  timber  is  a  condition  precedent  to 
the  obligation  to  repair,  how  does  it  apply  to  the  repair  of  such  parts 
of  the  buildings  as  are  of  wood  or  stone  ?J  The  stipulation  must  be 
construed  reddendo  singula  singulis.  The  pleas  aver  that  the  repairs 
in  respect  of  which  they  are  pleaded  were  repairs  for  which  the  tim- 
ber in  question  was  necessary. 

Mimtague  Smithy  in  reply. — ^The  lease  is  a  lease  for  Uvea:  and,  if 
there  were  no  covenant  at  all  to  repair,  the  tenant  would  still  be  bound 
to  execute  certain  repairs.  ^Yet,  if  the  construction  oon-  mAQa 
tended  for  by  the  defendants  be  correct,  the  stipulation  in  '- 
question  would  relieve  the  tenant  even  from  that  liability,  unless  there 
be  a  sufficient  quantity  of  timber  on  the  estate  for  the  purpose.  Such 
a  construction  would  be  clearly  against  the  intention  of  the  parties. 

Lord  Campbell,  C.  J.^-I  am  of  opinion  that  this  is  an  absolute 
covenant  by  the  tenant  to  repair,  coupled  with  a  license  to  him  from 
the  landlord  to  cut  a  certain  class  of  timber  for  that  purpose.  We 
must  take  into  consideration  that  this  lease  is  a  lease  for  lives  of  the 
manor  "and  all  houses,  edifices,  buildings,  lands,  tenements,"  &a;  the 
tenant  covenanting  to  repair,  "  having  or  taking"  upon  the  premises 
"competent  and  sufiicient  houseboot,  hedgeboot,"  4pc.,  ''for  the  doing 
thereof,  without  committing  any  waste  or  spoil."  No  doubt  a  condi- 
tion precedent  might  be  created  by  the  words  '*  having  or  taking,"  &c. : 
and,  if  the  words  had  been  ''  the  landlord  finding,"  &c.,  the  supply  of 
timber  by  him  would  clearly  have  been  a  condition  precedent.  But 
I  do  not  think  that  the  stipulation  here  can  be  so  construed.  If  it 
were  a  condition  precedent,  the  result  would  be  that  there  would  be 
no  absolute  obligation  to  repair  at  all,  either  on  the  landlord  or  on  the 
tenant.  The  words  are  capable  of  a  different  construction ;  and  we 
are  therefore  bound  to  adopt  that  which  is  the  more  reasonable,  namely, 
that  they  amount  to  a  license  only.  And  this  view  is  fortified  by  the 
words  at  the  end  of  the  stipulation,  ''  without  committing  any  waste 
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or  spoil,"  which  appear  to  me  to  poiDt  rather  to  a  license  to  take  tim- 
ber than  to  a  condition  that  the  tenant  should  not  be  bound  to  repair 
*4.d01  ^°^^^  ^^  could  take  it.  There  is  no  precise  ^authority  upon 
-'  the  point :  and^  in  the  absence  of  authority,  we  ought  to  adopt 
that  construction  which  is  most  consistent  with  the  probable  intention 
of  the  parties. 

WiGHTHAN,  J. — I  am  of  the  same  opinion.  The  question  is,  do 
the  words  *' having  or  taking,"  &c.,  import,  as  a  condition  precedent, 
that  there  should  be  sufficient  timber  on  the  estate  for  repairs  in  order 
to  make  the  tenant  liable  to  repair :  or  do  they  amount  merely  to  s 
license  to  him  to  use  the  timber  for  that  purpose  if  it  be  there  7  I 
think  that,  construing  the  words  according  to  the  intention  of  the  par- 
ties, as  it  is  to  be  gathered  from  the  instrument,  the  conclusion  is  that 
they  amount  only  to  a  license  to  take  the  timber,  coupled  with  a  relief 
of  the  tenant  from  liability  for  waste  in  doing  so.  If  they  amounted 
to  a  condition  precedent,  any  failure  of  timber,  in  the  course  of  the 
long  term  granted  by  the  lease,  might  cause  the  premises  to  fall  into 
decay.  The  other  construction  appears  to  me  to  be  the  reasonable 
one. 

Crompton,  J. — I  do  not  feel  quite  free  from  doubt  upon  this  point: 
but  my  impression  agrees  with  the  decision  of  the  rest  of  the  Coart 
The  circumstance  that  the  use  of  the  timber  is  to  be  by  the  act  of  the 
lessee,  the  party  who  seeks  to  set  up  the  supply  of  it  as  a  condition 
precedent  to  his  liability,  is  against  the  stipulation  being  held  to  be  a 
condition  precedent,  unless  the  words  are  so  strong  as  to  admit  of  no 
other  construction.  Then  the  words  '*  without  committing  any  waste 
or  spoil"  seem  to  me  intended  to  relieve  the  tenant  from  liability  for 
waste  in  cutting  the  timber :  and,  if  so,  the  inference  is  that  the  whole 
stipulation  amounts  to  a  license  only.  Another  argument  in  favour 
'('4911  ^^  ^^^^  construction  is,  that,  *if  the  words  amounted  to  a  con- 
^  dition  precedent,  such  condition  could  not  be  divided ;  and  yet 
it  could  not  possibly  apply  to  the  repairs  of  such  portions  of  the 
building  as  are  not  of  wood. 

Hill,  J. — I  have  entertained  some  doubt  during  the  argument ;  in 
fact  my  impression  was  at  first  rather  in  favour  of  the  defendants. 
But  I  have  arrived  at  the  same  conclusion  as  the  rest  of  the  Court. 
It  is  a  wholesome  rule  of  construction,  that  some  efiect  must  be  given 
to  words  designedly  used  by  parties  to  an  instrument.  Now  it  is  con- 
tended, on  behalf  of  the  defendants,  that  the  words  *^  having  and 
taking"  &c.  '*  without  committing  any  waste  or  spoil"  must  amount  to 
more  than  a  mere  license,  because,  if  a  license  only,  they  confer  no 
greater  powers  than  those  which  the  tenant  would  have  at  common 
law.  But  that  is  not  so.  The  tenant  is  precluded,  at  common  law, 
from  taking  timber  for  repairs  made  necessary  by  his  own  default; 
and,  if  he  take  it,  he  is  liable  for  waste.  That  is  laid  down  in  Co. 
Litt.  53  b ;  2  Boll.  Abr.  822,  "  Wast  justifiabk;'  pi.  3,  5, 8 ;  Com.  Dig. 
"Wasi,^^  (D  6).  The  covenant  to  repair  in  this  lease  extends  to  all 
repairs :  and  therefore  I  think  the  intention  of  the  landlord  was  to 
empower  the  tenant  to  take  timber  for  all  such  repairs^  if  there  was 
enough  upon  the  estate,  without  being,  in  any  eveut,  liable  for  waste 
in  so  doing.  This  seems  to  be  the  reasonable  construction;  and, 
moreover,  I  think,  upon  the  whole,  that  we  should  be  straining  the 
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words  themselves  if  we  held  that  they  amounted  to  a  condition  pr» 
cedent.  Judgment  for  the  plaintiff. 


*The  QUEEN  v.  The  Inhabitants  of  KENDAL.    Jan.  22.     [Hn 

The  appelluiU  agunat  an  order  of  remoTal  delivered  to  the  reepoDdents  notiee  of  trial  of  tho 
■pfeal,  and  a  statement  of  gronndf  of  appeal,  fourteen  dajs  before  the  then  next  Sessions. 
The  appeal  e^e  on  at  those  Sessions.  After  the  respondents'  counsel  had  begun  to  state  his 
ease,  the  Sessions,  on  the  application  of  the  appellants'  counsel,  ac[jonmed  the  appeal  to  the 
Bext  Sessions,  on  the  ground  of  the  absence,  through  illness,  of  a  material  witness.  Fourteen 
days  before  the  Sessions  to  which  the  appeal  was  adjourned,  the  appellants  delivered  a  fresh 
itstenent  of  grounds  of  appeal,  raising  several  new  grounds.  At  the  adjourned  hearing,  the 
respondent*  objected  to  any  fresh  grounds  being  entered  upon :  but  the  Sessions  overruled  the 
•bjeetiooy  and  quashed  the  order  on  evidence  given  solely  in  support  of  one  of  the  new  grounds. 

On  a  ease  stated  by  the  Sessions ; 

Held,  that  the  trial  of  the  appeal  having  been  a4Jonmed,  the  Sessions  to  which  it  was 
adjoumed  were  *'  the  Sessions  at  whieh  such  appeal"  was  "  intended  to  be  tried,"  within  sect 
81  of  Stat  4  4  5  W.  4,  o.  76;  and  that  the  appellants  were  entitled  to  deliver  f^h  grounds  of 
■ppeal  fourteen  days  before  those  Sessions. 

Ok  an  appeal  against  an  order  for  the  removal  of  Ellen  Williams 
and  her  two  children  from  the  township  of  Kendal,  in  the  county  of 
Westmoreland,  to  the  parish  of  Liverpool,  the  Quarter  Sessions 
quashed  the  order,  subject  to  the  opinion  of  the  Court  of  Queen^s 
Bench  on  a  case,  of  which  the  material  part  was  substantially  as 
follows. 

On  26th  January,  1858,  the  respondents  sent  to  the  appellants,  by 
post,  a  duplicate  of  the  order,  with  a  notice  of  chargeability,  and  a 
statement  of  the  grounds  of  removal.  The  settlement  set  up  by  the 
grounds  of  removal  was  a  birth  settlement  of  the  pauper's  deceased 
hasbaud  in  the  appellant  parish.  On  25th  February,  1858,  the  appel- 
lants served  the  respondents  with  a  notice  of  their  intention  to  appeal 
at  the  then  next  Quarter  Sessions  for  Westmoreland ;  and,  on  24th 
March,  1858,  they  sent  the  respondents  a  notice  that  the  appeal  would 
be  prosecuted  and  tried  at  the  then  next  Quarter  Sessions,  the  notice 
being  accompanied  by  grounds  of  appeal.  In  these  grounds  the 
appellants,  among  other  matters,  set  up  various  settlements  of  the 
pauper's  husband,  by  renting  a  tenement,  and  by  hiring  and  service : 
and  *also  relied  upon  a  birth  settlement  of  the  father  of  the  r^^no 
said  pauper's  husband.  Under  the  foregoing  statements  of  ^ 
grounds  of  removal  and  grounds  of  appeal,  the  appeal  was  called  on 
at  the  Quarter  Sessions  holden  on  9th  April,  1858.  When  the  coun- 
sel for  the  respondents  was  beginning  to  state  his  case,  the  counsel  for 
the  appellants  interposed,  and  applied  to  the  Court  to  adjourn  the 
hearing  of  the  appeal  to  the  then  next  Sessions,  on  account  of  the 
absence  of  a  material  witness,  who,  as  was  stated  in  an  affidavit,  had 
been  subpoenaed,  but  was  too  ill  to  attend.  The  Quarter  Sessions 
thereupon,  without  going  into  the  merits  of  the  case,  or  hearing  wit- 
nesses on  either  side,  oixlered  that  the  appeal  should  be  adjourned,  on 
account  of  the  absence  of  a  material  witness,  to  the  next  Quarter  Ses- 
sions, on  payment  of  the  costs  of  the  dav  by  the  appellants.  On  15th 
June,  1858,  fourteen  clear  days  before  the  commencement  of  the  next 
Sessions,  the  appellants  served  the  respondents  with  fresh  grounds  of 
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appeal,  which  comprised  some  of  the  old  grounds  of  appeal,  but  sob* 
stituted  for  others  of  them  two  fresh  grounds,  one  being  a  birth  settle- 
ment of  the  mother  of  the  pauper's  husband. 

At  the  next  Sessions,  held  on  2d  July,  1858,  the  appeal  was  again 
called  on,  and  the  respondents  proved  their  case,  viz.,  a  birth  settle- 
ment of  the  pauperis  husband  in  the  appellant  parish,  and  the  conse- 
quent chargeabilitj  of  the  paupers.  The  counsel  for  the  appeUaota 
then  proposed  to  prove  one  of  the  new  grounds  of  appeal,  namely,  a 
birth  settlement  of  the  mother  of  the  pauper's  husbana  in  the  parish 
of  Llanfair.  This  was  objected  to  on  the  part  of  the  respondents,  on 
the  ground  that  the  appellants  were  precluded  by  law  from  giving 
*4Q4T  ®v^^®^^  ^^  support  of  any  ground  of  appeal  which  they  *had 
^  not  served  on  the  respondents  fourteen  days  at  least  before  the 
first  day  of  the  former  Sessions.  The  Court  reserved  the  point,  and 
permitted  the  appellants  to  proceed ;  which  they  did,  and  confined 
their  evidence  entirely  to  the  proof  of  the  above  new  ground  of  j^)- 
peal.  The  witness,  on  account  of  whose  absence  the  hearing  had 
oeen  adjourned,  was  not  produced.  The  Quarter  Sessions  decided 
that  the  appellants  had  proved  their  case  under  the  above  ground  d 
appeal ;  and  quashed  the  order  of  removal. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the  appel- 
lants, under  the  above  circumstances,  were  authorized  by  law  to  serve 
the  respondents  with  fresh  grounds  of  appeal  after  the  first,  and 
before  the  second.  Quarter  Sressions ;  and  whether  the  Quarter  Ses- 
sions were  right  in  permitting  evidence  to  be  given  by  the  appellants 
in  support  of  the  said  fresh  ground  of  appeal.  If  the  Court  should 
be  of  opinion  in  the  negative,  the  order  of  Sessions  to  be  quashed, 
and  the  order  of  removal  confirmed ;  if  in  the  affirmative,  the  order 
of  Sessions  to  stand  confirmed. 

Pickering  and  JS,  B,  Dawson^  in  support  of  the  order  of  Sessions. — 
Sect.  81  of  Stat.  4  &  6  W.  4,  c.  76,  enacts  that  the  overseers  or 
guardians  of  the  appellant  parish  shall,  with  the  notice  of  appeal,  ''  or 
fourteen  days  at  least  before  the  first  day  of  the  Sessions  at  which 
such  appeal  is  intended  to  be  tried,  send  or  deliver  to  the  overseers  of 
the  respondent  parish  a  statement"  of  the  grounds  o(  appeal :  "  pro 
vided  always,  that  it  shall  not  be  lawful  for  the  respondent  or  appel- 
lant parish,  on  the  hearing  of  any  appeal,  to  go  into  or  give  evidence 
*4951  ^^  *^^y  other  grounds  of  removal,  or  of  appeal  against  any  *order 
J  of  removal,  than  those  set  forth  in  such  respective  order, 
examination,  or  statement  as  aforesaid."  Begina  v.  The  Justices  of 
Derbyshire,  6  A.  &  E.  612,  note  (6)  to  Rex  v.  Kimbolton  (E.  C.  L.  B. 
vol.  83),  is  a  direct  authority  that,  where  a  statement  of  grounds  of 
appeal  has  been  properly  served  fourteen  days  before  the  Sessions  for 
which  notice  of  trial  is  given,  and  the  appeal  is  entered  and  adjourned, 
the  appellants  may,  fourteen  days  before  the  Sessions  to  which  the 
adjournment  is  made,  serve  a  fresh  statement,  varying  from  the  first, 
and  treat  such  new  statement  as  the  only  one.  [Crompton,  J. — If  the 
appellants  here  had  delivered  their  first  statement  thirty  days  before 
the  then  next  Sessions,  instead  of  fifteen,  they  could  have  abandoned 
that  statement,  and  served  a  fresh  one,  containing  new  grounds  of 
appeal,  fourteen  days  before  those  Sessions.]  They  could :  snd  for 
the  same  reason,  they  were  at  liberty  to  deliver  a  fresh  statement  at 
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any  time  not  less  tban  fourteen  days  before  the  Sessions  to  which  the 
trial  of  the  appeal  was  adjourned,  which  then  became  ''the  Sessions  at 
which  such  appeal"  was  "  intended  to  be  tried."  The  respondents  are 
not  prejudiced  in  either  case.  In  Begina  v,  Arlecdon,  11  A.  &;  E. 
87  (E.  C.  L.  B.  vol.  39),  where  the  appeal  bad  been  heard,  and  then 
adjourned  because  the  Bench  were  equally  divided,  it  was  held  that 
a  fresh  statement  could  not  then  be  served  and  made  use  of  at  the 
second  hearing:  but  the  Court,  in  giving  judgment,  distinguished  the 
case  from  Begina  v.  The  Justices  of  Derbyshire,  and  said  that  where, 
as  in  the  latter  case,  the  appeal  had  not  been  heard  at  all  before  its 
adjournment,  so  that,  in  fact,  the  first  grounds  of  appeal  were  never 
before  the  Court,  the  appellants  were  at  liberty  to  deliver  new  grounds 
of  *appeal.  [HiLL,  J. — It  might,  perhaps,  be  contended  that  r*AQa 
the  large  powers  now  given  to  the  Sessions  to  amend  grounds  *• 
of  appeal  were  intended  to  supersede  the  right  to  deliver  new 
grounas.]  There  is  no  reason  why  those  powers  of  amendment 
should  supersede  a  recognised  right  of  appellants  which  does  not 
prejudice  respondents  in  any  way. 

HiuUIieslone^  contr^. — The  trial  of  the  appeal  here  had  begun.  The 
counsel  for  the  respondents  had  commenced  stating  his  case ;  and  he 
could  not  do  that  until  the  service  of  the  grounds  of  appeal  had  been 
proved  or  admitted.  [WiGHTMAN,  J. — Is  not  this,  practically,  the 
same  case  as  if  the  appellants'  counsel  had  proposed  the  adjournment 
the  moment  the  appeal  was  called  on?]  Still  the  grounds  of  appeal 
were  before  the  Court:  and  the  case  falls  therefore  within  the 
principle  of  Begina  v.  Arlecdon.  The  application  here  was  to  adjourn, 
nut  the  appeal,  but  the  hearing  of  it,  which  had  actually  begun.  The 
next  hearing,  therefore,  ought  to  have  gone  on,  so  to  speak,  from 
where  it  had  left  off;  that  is,  upon  the  original  grounds  of  appeal. 
[WioHTMAy,  J.,  referred  to  Begina  v.  The  Justices  of  Staffordshire, 
2  Dow.  N.  S.  358.]  There  the  appellants,  after  the  appeal  had  been 
called  on,  applied  for  an  adjournment  in  order  to  enable  them  to 
deliver  fresh  grounds  of  appeal,  the  first  being  insufficient.  The  Ses- 
sions refused;  and  it  was  held  that,  as  they  were  not  bound  to 
adjourn,  and  had  not  reserved  for  this  Court  the  question  whether 
they  were  right  in  refusing  under  the  circumstances,  this  Court  could 
not  interfere.  The  question,  therefore,  whether  the  appellants  had  a 
right  to  apply  *for  an  adjournment  on  that  ground  was  not  dis-  r^ACkn 
cussed.  As  to  Begina  r.  The  Justices  of  Derbyshire,  it  does  *• 
not  appear  for  what  reasons  the  appeal  stood  over :  it  may  have  been 
merely  formally  entered  and  respited :  at  all  events,  it  does  not  seem 
clear  that  there  was  any  intention  to  try  on  the  first  occasion.  [Hill, 
J.— Notice  of  appeal  had  been  given.]  In  Begina  v.  The  Justices  of 
Suffolk,  4  D.  &  L.  628,  it  was  held  that,  where  the  county  Quarter 
Sessions  are  held  within  one  division,  and  afterwards,  by  adjournment, 
within  three  other  divisions  successive,  notice  of  appeal  must  be 
given  at  the  statutory  time  before  the  first  holding,  though  the  ap* 
peal  be  tried  at  one  of  the  adjourned  holdings.  Applying  that  princi* 
pie  to  the  present  case,  the  fresh  grounds  of  appeal  have  not  been 
delivered  in  proper  time.  The  parties  here  came  fully  prepared  and 
intending  to  try  the  appeal  at  once  :  and  the  respondents  ought  not  to 
be  prejudiced,  as  they  certainly  would  be,  by  the  subsequent  delivery 
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of  new  grounds  of  appeal.  The  appellants  had  a  right  only  to  ask 
that  the  original  grounds  might  be  amended;  not  to  raise  nev 
questions  altogether.  And  there  would  be  no  hardship  in  this,  even 
if  it  should  afterwards  turn  out  that  the  real  settlement  was  one  not  set 
up  bj  the  grounds  of  appeal :  the  appellants  could  still  apply,  as  ia  not 
uncommonly  the  practice,  to  have  the  order  of  removal  quashed  upon 
payment  of  costs. 

(Lord  Campbell,  C.  J.,  was  absent.) 

WiGHTMAK,  J. — ^The  question  is,  Whether  the  appellants,  under  the 

*4Q81  ^^i^^^^^s^^^^^^  ^f  ^his  <^^^>  were  ^authorized  to  serve  the  re- 
^  spondents  with  fresh  grounds  of  appeal  after  the  first,  and  brfore 
the  second,  Quarter  Sessions.  The  circumstances  are  these.  Certain 
grounds  of  appeal  were  duly  delivered  before  the  first  Sessions :  but, 
at  the  first  Sessions,  the  appeal,  after  it  had  been  called  on.  and  the 
respondents'  counsel  had  begun  to  state  his  case,  was  adjourned  upon 
the  application  of  the  appellants'  counsel,  on  the  ground  that  a  mate- 
rial witness  was  unable  to  attend.  The  case  appears  to  me  to  be  much 
the  same  as  if,  just  before  the  appeal  was  called  on,  or  named,  the  ap- 
pellants' counsel  had  applied  to  have  it  respited :  I  do  not  think  that 
the  fact  of  the  respondents'  counsel  having  begun  to  state  his  case 
makes  any  real  difference.  Then  comes  the  question,  whether,  under 
sect.  81  of  Stat.  4  &  5  W.  4,  c.  76,  the  appellants  were  at  liberty,  after 
such  adjournment,  to  deliver,  fourteen  days  before  the  Sessions  to 
which  the  appeal  was  adjourned,  new  grounds  of  appeal.  The  re- 
spondents contend  that,  inasmuch  as  that  section  enacts  that  the 
grounds  of  appeal  are  to  be  delivered  fourteen  days  before  the  Sessions 
at  which  the  appeal  "is  intended  to  be  tried,"  these  second  grounds  of 
appeal  were  not  delivered  in  due  time,  because  the  parties  had  ia- 
tended  to  try  at  the  first  Sessions,  and  the  appeal  was  adjourned  only 
in  consequence  of  an  unforeseen  occurrence.  There  are  two  cases  on 
this  point,  Regina  v.  The  Justices  of  Derbyshire  and  Regina  v.  Ar- 
lecdon.  In  the  first  of  those  two  cases,  as  here,  grounds  of  appeal 
had  been  duly  served  before  the  then  next  Sessions :  but  the  appeal 
stood  over,  from  pressure  of  business,  to  the  following  Sessions.  It 
may  be  taken  that  the  parties  there  intended  to  try,  and,  but  for  this 
*4QQ1  *^®^^'^»  would  have  tried,  at  the  first  Sessions.  Then,  four- 
-'  teen  days  before  the  Sessions  at  which  the  appeal  came  on  to 
be  heard,  the  appellants  served  new  grounds  of  appeal ;  and  the  same 
objection  was  taken  that  is  taken  here.  The  Sessions  held  the  objec- 
tion good :  but  this  Court  decided  that  the  Sessions  were  wrong  in  so 
holding,  and  that  the  appellants  were  entitled  to  deliver  new  grounds 
of  appeal  as  they  had  done.  That  case  is  strongly  in  favour  of  the 
appellants:  but  Regina  v.  Arlecdon  was  relied  upon  by  the  respond- 
ents as  being  an  authority  the  other  way.  That  case,  however,  is  dis- 
tinguishable, and  the  Court,  in  giving  judgment,  did  distinguish  it, 
from  Regina  v.  The  Justices  of  Derbyshire,  on  the  ground  that  the 
appeal  had  been  tried,  and  the  adjournment  was  made  in  conseqaence 
of  the  bench  being  divided;  so  that  the  new  grounds  of  appeal  could 
not  be  said  to  have  been  served  fourteen  days  before  the  appeal  was 
"intended  to  be  tried."  Regina  r.  The  Justices  of  Derbyshire  bas 
never  been  overruled,  and  appears  to  have  been  generally  acted  upon: 
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and  I  think,  therefore,  that  we  ought,  upon  the  authority  of  that  case, 
to  fr\ye  judgment  for  the  appellants. 
(Erls,  J.,  had  left  the  Court  during  the  argument.) 
Crompton,  J. — I  am  of  the  same  opinion.  On  looking  merely  at 
the  words  of  sect.  81,  without  reference  to  the  authorities,  I  was  in- 
clined to  think  that  the  words  ''  the  Sessions  at  which  such  appeal  is 
intended  to  be  tried"  meant  the  Sessions  at  which  the  parties  origin- 
ally intended  to  try  it.  But  a  different  construction  has  been 
^adopted  in  B^na  v.  The  Justices  of  Derbyshire,  and  has  since  t^caa 
been  acted  on :  and  in  cases  of  this  kind  it  is  peculiarly  dan-  ^ 
gerous  to  alter  the  existing  rule  of  practice.  The  Court,  in  that  case, 
appears  to  have  considered  that  the  original  intention  of  the  parties  to 
try  at  the  first  Sessions  did  not,  in  the  event  of  there  being  no  trial 
then,  prevent  the  Sessions  to  which  the  appeal  was  adjourned  being 
the  Sessions  at  which  the  appeal  was  "intended  to  be  tried/'  within 
the  meaning  of  the  Act :  ana  I  see  no  reason  for  holding  that  to  be  an 
unreasonable  construction.  If  the  appellants  here  had  delivered  their 
first  grounds  of  appeal  twenty  days  before  the  then  next  Sessions, 
they  would  have  been  at  liberty,  up  to  fourteen  days  before  those 
Sessions,  to  abandon  those  grounds,  and  deliver,  new  ones :  and  there- 
fore I  do  not  see  why  they  should  not  be  entitled,  if  the  trial  of  the 
appeal  be  adjourned^,  to  deliver  fresh  grounds  fourteen  days  before 
the  Sessions  at  which  they  then  intend  to  try.  This  case  falls  much 
more  within  Regina  t;.  The  Justices  of  Derbyshire  than  within  Be- 
gina  r.  Arlecdon.  The  only  distinction  between  the  first  of  those 
cases  and  this  is,  that  here  the  respondents'  counsel  had  begun  to  state 
his  case:  and  I  do  not  think  that  that  fact  makes  any  substantial  dif- 
ference. The  effect  of  the  application  for  an  adjournment  was,  practi- 
cally, to  put  off  the  trial.  If  the  case  had  really  been  entered  upon, 
it  could  not  have  been  adjourned,  any  more  than  a  cause  at  Nisi  Prius, 
on  the  ground  of  the  absence  of  a  material  witness.  If  it  be  said 
that  there  is  hardship  in  putting  the  respondents  to  the  trouble  and 
expense  of  preparing  to  contest  new  grounds  of  appeal,  the  answer  is, 
that  they  ♦are  entitl^  to  ask  for  the  costs  of  the  day  if  the  ap-  i-^kai 
peal  be  adjourned ;  that  such  costs  may  be  made,  as  here,  part  *- 
of  the  order ;  and  that  the  Sessions,  if  they  think  fit,  may  adjourn  the 
appeal  on  the  terms  that  no  fresh  grounds  of  appeal  be  delivered. 

EIlLL,  J. — I  am  of  the  same  opinion.  When  the  appellants  deli 
vered  their  fresh  grounds  of  appeal,  they  then  intend^  to  try  at  the 
next  Sessions:  so  that  the  grounds  of  appeal  were  delivered  fourteen 
days  before  the  '*  Sessions  at  which"  the  appeal  was  "intended  to  be 
tried."  It  is  contended  that  "intended  to  be  tried"  means  *^ first 
intended  to  be  tried."  That  might,  perhaps,  be  the  literal  construc- 
tion of  the  words:  but  Regina  v.  The  Justices  of  Derbyshire  decides 
that  they  are  to  be  construed  more  widely,  and  that,  if  the  trial  of  the 
appeal  be  adjourned,  the  appellants  may  deliver  fresh  grounds  of 
appeal  fourteen  days  before  the  Sessions  at  which  the  appeal  is  then 
intended  to  be  tried.  That  rule  appears  to  have  been  adopted  in  prac- 
tice; and  it  would  be  unnecessary  and  unwise  to  disturb  it:  the  more 
so,  as  no  injustice  can  arise  from  its  application;  for  the  respondents 
would  always  be  entitled  to  ask  for  terms  upon  the  adjournment  being 
made.  If  they  do  not  make  any  such  application,  they  cannot  raise 
the  point  of  hardship.  Order  of  Sessions  confirmed. 
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♦The  QUEEN  v.  The  Inhabitants  of  THURLSTONB. 

Jan.  22. 


A  yearly  tenant  oocnpied  pasture  land  nnder  a  parol  demise,  the  lessor  reserrinip  to  hiauelf 
the  right  to  enter  and  kill  and  take  the  game.  The  rateable  value  of  the  land,  assuming  it  Is 
be  held  as  pasture  land  only,  was  11/.  6«.  M. ;  and,  assuming  that  the  oeeapier  exercised  the 
right  to  kill  and  take  the  game,  was  26/.  19«.  Bd.  On  an  appeal  by  the  tenant  agaiaat  a  peei^ 
rate  in  which  he  was  rated  upon  the  greater  amount*  the  Sessions  reduced  the  rate  to  a  rata 
upon  the  lesser  amount  Held,  upon  a  case  stated,  that  the  reduction  was  right :  the  effect  of 
the  reservation  in  the  demise,  taken  together  with  stat  I  A  2  W.  4,  c.  32,  being  to  svparats  lbs 
right  of  killing  and  taking  the  game  fh>m  the  lessee's  oocupation. 

On  appeal,  by  Edward  Taylor,  against  a  rate  for  the  relief  of  the 
poor  of  the  township  of  Thurlstone.  in  the  West  Riding  of  the  county 
of  York,  the  Court  of  Quarter  Sessions  amended  the  rate  by  reducing 
the  net  rateable  value  of  the  appellant^s  land  from  26Z.  19«.  8d.  to  111 
68,  8d,,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  a  case, 
the  material  part  of  which  was  as  follows. 

The  appellant  was  thus  rated. 


Name  of 
Occupier. 

Name  of 
Owner. 

Description 
of  Property. 

Name  and 

situation  of 

Property 

rated. 

Estimated 
Extent 

Gross 

Estimated 

Rental 

Rateable 
Talne. 

Rata 
atlc 

in  the 

Taylor, 
Edward. 

Scarborough, 
Earl  of: 

Land. 

Carr  and 
Wyke. 

A.    B.   P. 

838  1  26 

£     s.    d. 
29    5    2 

26  19     8 

£  •.d. 

17  9 

The  rate  was  duly  made,  allowed,  and  published. 

The  land  in  question  is  part  of  several  thousand  acres  of  moor  and 
uncultivated  land,  in  the  township  of  Thurlstone,  enclosed  and  allotted, 
under  an  enclosure  Act,  52  G-.  8,  o.  cxxx.,  to  the  person  from  whom 
the  present  owner,  Lord  Scarborough,  inherited  it. 

For  several  years  past  the  appellant  has  held  and  occupied  the  land 
*"031  ^  tenant  to  Lord  Scarborough,  from  year  *to  year,  under  a 
-*  parol  agreement  by  which  the  same  is  demised  to  him  from 
year  to  year,  at  the  yearlv  rent  of  8L  Ss, :  but  the  right  to  the  game 
thereon,  and  of  entering  thereon  for  the  purpose  of  killing  and  taking 
the  game  thereon,  is  reserved  to  Lord  Scarborough ;  and  the  appellant 
is  prohibited  from  underletting,  assigning,  or  otherwise  parting  with 
the  possession  of  the  premises  so  demised  without  the  previous  con- 
sent of  Lord  Scarborough.  Lord  Scarborough  has  never  derived  any 
pecuniarv  profit  or  advantage  from  the  game,  or  from  the  right  of 
killing  the  same  upon  the  land ;  nor  has  he  personally  exercised,  nor 
does  he  personally  exercise,  the  right  of  killing  or  preserving  the 
game,  or  of  taking  the  same  thereon ;  but  he  has  given,  without  any 
pecuniary  or  other  consideration  whatsoever,  permission  in  writing, 
under  his  hand  and  seal,  which  has  been  duly  registered  with  the 
clerk  of  the  peace  for  the  West  Riding  of  the  county  of  York,  to 
John  Spencer  Stanhope,  Esq.,  to  enter  upon  the  said  land,  and  to  pre- 
serve, kill,  and  take  the  game  upon  the  same ;  and  the  said  J.  S.  Stan- 
hope has  been,  and  still  is,  in  the  habit  by  himself  and  othen,  of 
preserving,  killing,  and  taking  the  game  thereon. 


L 
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Until  about  two  years  ago  the  land  in  question  was  assessed  to  tlie 
poor-rate  for  the  township  of  Thurlstone  at  the  sum  of  122.  6^.  2|e2. 
gross;  and  112L  os.  8d.  rateable  value  was  and  is  the  fair  and  just  rate« 
able  value  of  the  land  to  a  yearly  tenant,  occupied  as  it  was  and  is  by 
the  appellant,  as  pasture  land,  all  right  to  the  game  and  to  the  killing 
or  taking  thereof  being  expressly  withheld  from  him. 

The  churchwardens  and  overseers  of  the  poor  of  *Thurlstone,  r^cn^ 
considering  that  the  land  ought  to  be  rated  at  the  amount  of  ^ 
its  annual  value  to  a  yearly  tenant  occupying  the  soil,  and  enjoying, 
not  only  that  and  all  that  the  appellant  now  has,  but  also  th^  right  of 
killing  and  taking  the  game  on  the  said  land,  caused  a  revaluation  to 
be  made;  and  the  beneficial  occupation  of  the  said  land,  as  then  held 
by  the  said  Edward  Taylor,  was  accordingly  valued  at  the  increased 
value  of  26/.  195.  8^/.,  the  rateable  value  thereof,  that  being  the  sum 
at  which  it  is  valued  in  the  rate  appealed  against. 

The  Court  of  Quarter  Sessions  found  that  a  tenant  from  year  to 
year  might  be  obtained  who  would,  notwithstanding  the  expense 
necessary  to  be  incurred  in  preserving  the  game,  give  a  rent  of  one 
shilling  per  acre  for  the  exercise  of  the  right  of  killing  and  taking 
the  game  on  the  said  lands ;  and  that,  if  such  person  also  occupied 
the  land,  the  whole  rent  paid  by  him  would  amount  to  29/.  bs.  2(/., 
the  said  rent  being  calculated  at  12/.  6s.  2d.  for  the  occupation  of  the 
lands  for  pasture,  and  16/.  195.  for  the  exercise  of  the  right  of  killing 
and  taking  the  game;  and  the  rateable  value  would  then  be  26/.  19^.  8d. 
They  also  found  that  the  sum  of  11/.  5^.  8(i.  is  the  fair  and  proper  rate- 
able value  of  the  same  land,  if  the  said  Edward  Taylor  is  to  be 
assessed  in  respect  of  the  value  of  the  same  as  pasture  land  only, 
without  the  rignt  to  the  game,  and  the  killing  and  taking  of  the  game. 

The  question  for  the  opinion  of  the  Court  is,  Whether,  under  the 
above-mentioned  circumstances,  the  appellant  is  only  liable  to  be 
rated  in  respect  of  what  he  at  present  beneficially  occupies,  and  of 
what  he  has  the  fight  to  possess  and  enjoy,  or  at  the  increased  value 
which  would  arise  from  what  would  be  given  by  a  tenant  who  also 
had  *the  right  of  killing  and  takibg  the  game  on  the  said  r^^rvK 
lands.  ^ 

If  the  Court  shall  be  of  opinion  that  the  appellant  is  liable  to  be 
rated  in  respect  of  the  value  of  his  occupation  increased  as  aforesaid, 
the  rate  to  stand  as  originally  laid,  with  costs  to  the  respondents.  If 
the  Court  shall  be  of  opinion  that  the  appellant  is  not  so  liable,  but 
only  for  his  occupation  of  the  soil  as  pasture-land,  under  his  demise 
of  the  said  land,  the  rate  to  remain  amended  as  above,  with  costs  to 
the  appellant. 

Pickering  and  F,  D.  Stuart  Wartley,  in  support  of  the  order  of  Ses- 
sions.— The  appellant  is  rateable  only  for  what  he  actually  possesses ; 
not  for  a  privilege  attached  to  the  land,  which  he  never  did  nor  does 
enjoy.  The  demise  here  is  a  qualified  one.  It  will  be  contended,  on 
the  other  side,  that,  where  such  qualification  is  made  with  the  assent 
of  the  tenant,  he  must  be  considered,  for  the  purposes  of  rating,  as 
holding  under  an  unqualified  demise.  But  that  can  be  only,  when 
the  demise,  in  its  inception,  is  unqualified.  A  reservation,  by  the 
landlord,  of  the  right  of  shooting  has,  no  doubt  been  held  to  be,  in 
law,  a  re*grant  of  it  by  the  tenant :  Wickham  t;.  Hawker,  7  M.  &  W. 
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6S.t  Bat  Stat.  1  &  2  W.  4,  c.  82,  although  it  speaks,  in  sect.  12,  of 
deeds  by  which  such  right  of  entry  is  "reserve!  by  or  granted  to" 
the  landlord,  always  treats,  in  effect,  such  qualification  of  the  demise 
as  a  reservation  ;  and  it  makes,  by  that  section,  the  occupier  liable  to 
penalties  for  killing  the  game  or  permitting  others  to  do  so.  The 
right  of  shooting,  therefore,  has  never  been  in  the  appellant :  he  took, 
*5061   ^y  ^^^  demise,  no  beneficial  occupation  as  regards  *that  right ; 

J  and  that  is  the'proper  test  whether  he  is  rateable  in  respect  of 
it.  Rex  v.  Bradford,  4  M.  &  S.  817  (E.  C.  L.  R.  vol.  80),  Allison 
V.  Overseers  of  Monk  Wearmouth  Shore,  4  E.  4  B.  18  (E.  C.  L.  R 
vol.  82),  and  Regina  v.  Williams,  28  L.  T.  76,  show  that  an  occupier  j 
is  rateable  in  respect  of  a  privilege  attached  to  the  property  occupied  ' 
by  him  :  but  they  also  show,  by  implication,  that,  if  that  privilege  be 
in  some  one  else  than  the  occupier  himself,  he  is  not  rateable  in 
respect  of  it.  [Hill,  J. — A  tenant  would  pay  all  the  larger  rent  for 
land  if  he  had  the  privilege  of  shooting  over  it :  if,  therefore,  he  take 
it  without  such  privilege,  it  would  seem  that  the  rateable  value  is 
diminished  by  the  amount  which  he  would  otherwise  have  paid  in 
addition.]  That  is  a  legitimate  conclusion  from  Regina  v.  Williams. 
Whether  the  landlord  himself  is  rateable  in  respect  of  a  privilege  of 
shooting  may  be  a  question  hereafter.  [Crompton,  J. — If  he  is  not 
rateable,  he  may  let  a  moor  for  51,  reserving  to  himself  a  right  of 
shooting  worth  100/.,  and  yet  escape  being  rated.]  There  are  many 
kinds  of  property,  sudh  as  tolls,  for  instance,  or  a  right  of  way,  which, 
though  not  rateable  per  se,  are  rateable  if  they  become  invested  with 
a  kind  of  corporeal  character  by  arising  out  of,  and  being  connected 
with,  land,  so  as  to  give  to  the  person  deriving  profit  from  them  a 
kind  of  constructive  occupation.  In  Graham  v.  Ewart,  11  Exch.S26, 
846,t  the  Court,  in  giving  judgment,  say,  "it  is  competent  by  law  for 
a  man  to  grant  to  another  and  his  heirs  with  servants  or  otherwiae, 
the  right  to  come  upon  his  land,  and  there  exclusively  hunt,  fish,  and 
fowl,  and  such  a  grant  is  a  license  of  a  profit  &  prendre ;  and  if  a  man 
convey  away  his  land,  reserving  such  a  ri^ht.  it  is  not  a  reservation 
*n071  ^^  exception,  properly  so  called ;  but  if  the  ^grantee  execute  the 

-'  deed  containing  such  a  clause,  it  operates  as  a  grant :  Wickham 
V.  Hawker,  7  M.  &  W.  68.t  In  the  argument  and  judgment  in  that  ease 
all  the  authorities  will  be  found ;  and  the  result  is,  that  such  a  grant 
creates  an  interest,  which  is  in  law  denominated  a  tenement,  within  the 
definition  of  that  word  in  Co.  Litt.  20  a,  being  an  inheritance  issuing  out 
of  land  and  exercisable  within  it."  Therefore  the  right  of  shooting 
possessed  by  Lord  Scarborough,  even  if  it  be,  as  the  respondents  may 
contend,  in  the  nature  of  a  grant  from  the  tenant,  and  not  of  a  reser- 
vation by  the  landlord,  is  a  tenement  distinct  from  the  land  itself,  and 
not  occupied  by  the  tenant ;  and  he,  therefore,  at  all  events,  is  not 
rateable  m  respect  of  it. 

Oierend  and  Weat^  contr&. — By  stat  48  Eliz.  c.  2,  and  stat.  6  &  7 
W.  4,  c.  96,  every  occupier  of  land  is  liable  to  be  rated,  in  respect  of 
it,  at  a  net  annual  value  equal  to  what  a  yearly  tenant  would  give  by 
way  of  rent.  [Hill,  J. — Give  for  what  ?  Only  for  what  he  actually 
gets.]  The  rent  which  the  land,  generally,  would  fetch,  no  matter 
whether  it  be  in  the  hands  of  one  person,  or  of  more,  represents  its 
rateable  value.    It  is  not  necessary  that  the  occupt^.  should  have  the 
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enjoyment  of  the  whole,  in  order  to  make  him  rateable :  Bex  v.  St. 
Mary  the  Less,  4  T.  R.  477,  Rex  v.  Aberystwith,  10  East  854.  [Hill, 
J. — He  would  not  be  liable  in  respect  oi  a  part  distinctly  occupied  hj 
some  one  else.]  But  he  would  be  liable  for  the  whole,  in  the  absence 
of  any  other  occupier,  even  though  he  did  not  himself  occupy  or 
enjoy  the  whole.  And  that  is  the  character  *of  the  appellant^s  rur^Ao 
occupation.  It  cannot  be  said  that  Lord  Scarborough  occupies :  '* 
tlie  appellant  occupies,  but  agrees  to  limit  that  occupatioq  in  one  re- 
spect. It  is  just  as  if  he  occupied  under  a  covenant  not  to  shoot,  or  a 
covenant  to  cultivate  in  a  particular  way.  The  additional  fact,  that  here 
the  limitation  of  the  occupation  agreed  to  by  the  tenant  is  in  favour 
of  the  landlord,  does  not  alter  the  character  of  the  tenant^s  occupa- 
tion, or  make  the  landlord  an  occupier.  The  right  to  shoot  does  not 
give,  of  itself,  an  interest  in  the  land :  and  the  landlord,  at  all  events, 
cannot  be  rateable,  as  has  been  contended,  in  respect  of  such  right,  if 
he  possesses  it  distinct  from  any  occupation  by  him  of  the  land.  The 
rale  as  to  rateability  in  respect  of  tolls,  which  is  laid  down  in  Rex  v. 
Macdonald,  12  East  324,  and  Regina  v.  The  Marquis  of  Salisbury,  8 
A.  ft  E.  716  (E.  C.  L.  R.  vol.  So),  applies  also  to  a  right  to  shoot. 
The  occupation  with  which  the  shooting  is  here  connected  is  an  occu- 
pation by  the  tenant,  not  by  the  landlord :  and  the  tenant,  therefore, 
is  the  rateable  party.  [Cbompton,  J. — Is  he  to  be  rated  for  what  he 
does  not  get  ?  Suppose  that  the  landlord  had  demised  with  a  condi- 
tion that  there  should  be  no  game  kept  up.]  The  tenant  would  not 
then  be  rateable  for  the  value  of  the  game,  any  more  than  the  tenant 
of  a  coal-mine  would  be  rateable  if  there  were  no  coal.  The  value 
of  the  land  would  not  be  increased,  [Cbohptok,  J. — The  value  of 
the  land  to  the  tenant  is  not  increased  bv  the  game  in  the  present  case. 
WiGHTMAN,  J. — Suppose  a  demise,  maae  after  stat.  1  &  2  W.  4,  c.  82, 
containing  no  condition  or  reservation  as  to  the  shooting :  then,  by  the 
statute  itself,  the  right  of  shooting  would  be  in  the  landlord,  and  not 
in  *the  tenant.  Would  the  tenant  then  be  rateable  in  respect  r^KOQ 
of  the  shooting  7  Yet  the  demise  here  operates  as  the  statute  '• 
would  do :  it  takes  away  the  right  from  the  occupier  and  gives  it  to 
the  landlord.]     If  the  statute  operated  as  a  demise  of  a  profit  & 

I)rendre,  there  would  be  a  separate  rating.  But  there  is  nothing  to 
ead  to  such  a  construction. 

(Lord  Campbell,  G.  J.,  was  absent.) 

WiQHTHAN,  J. — I  am  of  opinion  that  the  tenant  in  this  case  is 
liable  to  be  rated  only  in  respect  of  what  he  beneficially  occupies ; 
and  that  the  effect  of  the  reservation  in  this  demise,  taken  together 
with  Stat  1  &  2  W.  4,  c.  82,  is  to  separate  the  right  of  shooting  and 
taking  the  game  from  the  other  occupation.  It  was  argued,  on  behalf 
of  the  respondents,  that,  if  the  tenant  be  entitled  to  have  the  rate  re- 
duced on  the  ground  that  the  loss  of  the  advantage  of  the  right  to 
shoot  is  a  deauction  from  the  value  of  his  occupation,  the  parish 
would  lose  the  benefit  of  the  value  of  that  right,  inasmuch  as  Lord 
Scarborough  or  bis  licensee  is  not  rateable  in  respect  of  it.  That  ar- 
gument, if  available  at  all,  would  be  equally  available  in  the  case  of 
a  demise  made  before  the  Act»  and  reserving  the  rightfor  five  hundred 
years :  that  would,  practically,  take  away  the  right  from  the  tenant 
altogether,  so  that  no  one  could  have  had  the  beneficial  occupation  of 
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the  land  in  respect  of  the  right  to  shoot ;  and  yet  no  one  would  he 
rateable  in  respect  of  it.  There  is  no  doubt  that  the  statute  recog- 
nises such  a  reservation  as  that  in  the  present  case.  And,  as  such 
reservation  lessens  the  value  of  the  tenant's  occupation  by  the  value 
♦"101   ^^  ^^^^  which  is  so  reserved,  the  effect  is,  *that  what  is  reserved 

^  is  separated  from  the  beneficial  occupation  of  the  tenant,  and 
that  he  is  therefore  rateable  only  in  respect  of  such  beneficial  occu- 
pation; that  is,  in  the  present  case,  an  occupation  as  pasture  land 
only.     The  order  of  Sessions  must  therefore  be  confirmed. 

Crompton,  J. — I  also  am  of  opinion  that  the  Sessions  were  rigbt 
in  point  of  law.  I  admit  that  the  decision  may  cause  some  hardship, 
inasmuch  as  the  land  becomes  less  valuable  for  rating  purposes.  Bat 
it  is  clear  that  the  tenant  has  no  beneficial  occupation  in  resp)ect  of 
the  right  of  shooting.  I  think  that  we  held  rightly,  in  Begina  v. 
Williams,  23  L.  T.  76,  that  the  right  to  kill  game,  if  enjoyed  by  the 
tenant,  raised  the  value  of  his  occupation,  and  consequently  was  to 
be  considered  as  increasing  the  rateable  value  of  it :  and,  in  accord- 
ance with  that  view,  we  ought  to  hold  that  if  the  tenant  takes  the  land 
without  that  privilege  (whether  by  way  of  reservation  or  by  contract 
between  the  parties),  the  value  of  his  occupation  is  thereby  and  to 
that  extent  lessened,  and  its  rateable  value  diminished.  The  question 
really  is,  what  does  the  tenant  take  under  the  demise  7  This  is  not 
like  the  case  of  an  occupier  of  a  house,  who  takes  the  whole  but 
chooses  to  shut  up  some  of  the  rooms :  or  of  the  occupier  of  a  farm, 
who  chooses,  after  having  taken  it,  to  restrict  himself  from  the  occu- 
pation of  some  part  of  it.  Here  what  the  tenant  took,  by  the  demise 
itself,  was  only  the  land,  as  pasture  land,  without  the  right  of 
shooting :  and  therefore  he  is  rateable  only  in  respect  of  his  occupa- 
tion of  the  land  as  pasture  land. 
i^R-iyi       *HiLL,  J.— The  true  question  here  is,  of  what  hereditament  is 

^  the  appellant  the  occupier  7  Is  he  the  occupier  of  the  land 
with  all  incidents,  or  did  he  take  it  separate  from  the  right  of  killing 
game  7  That  right,  in  my  opinion,  was  as  completely  separated  from 
the  occupation  of  the  land,  as  if  Lord  Scarborough  had  previously, 
by  grant,  granted  the  right  of  shooting  to  some  third  party,  and  had 
thei^  let  the  land  to  this  tenant.  If,  as  contended  by  the  respondents, 
the  rateability  of  the  tenant  in  respect  of  the  game  be  independent 
of  the  question  whether  he  possesses  the  right  to  shoot,  I  do  not  see 
how  the  point  could  have  arisen  which  was  decided  in  Begina  v.  Wil- 
liams, 23  L.  T.  76,  namely,  whether  the  possession  of  such  right  by 
the  tenant  increased  the  rateable  value  of  his  occupation. 

Order  of  Sessions  confirmed. 


PURDY,  Appellant,  v.  SMITH,  Respondent    Jan,  25. 

A  lo«sl  Act  proTided  that  there  ihonld  be  oherged,  as  toH  at  a  eertain  tmnpike^gale,  "for 
erery  hor«e  or  other  beast  drawing"  «  anj  taxed  cart,"  3cf.  Held,  that  a  eart  which  had  beca 
taxed,  in  the  preTioos  jear,  ander  etat.  16  A  17  Vict  c.  90,  Schedule  (D),  wag  a  taxed  eart 
within  the  meaning  of  the  local  Act. 

Case  stated  by  justices  under  atat.  20  &  21  Vict.  o.  43.    An  infer- 


1  ELLIS  k  ELLIS.     Q.  B.  511 

mation  was  preferred  by  the  appellant,  a  collector  of  tolls  at  a  toll- 
gate  on  the  Wades  Mill  turnpiWroad,  in  the  county  of  Hertford, 
against  the  respondent,  for  passing  through  the  said  gate  in  a  cart 
drawn  by  one  horse,  and  driven  by  the  respondent,  and,  when  the  toll 
of  4|d.  for  the  same  was  demanded  of  him  by  *the  appellant,  r*5io 
paying  him  the  sum  of  3d.  only  for  the  said  toll,  and  refusing  '- 
to  pay  him  the  remaining  Hd. 

It  was  proved,  on  the  hearing  of  the  information,  that,  by  a  public 
local  Act  (1  b  2  G.  4,  c.  xvii.(a)),  relating  to  the  said  turnpike-road, 
the  appellant,  as  such  collector  as  aforesaid,  was  entitled  to  demand 
the  following  tolls : 

"  For  every  horse  or  other  beast  drawing  any  four-wheeled  coach, 
barouche,  hearse,  sociable,  berlin,  chariot,  landau,  chaise,  chair,  calash, 
phaeton,  or  other  such  like  carriage,  having  four  wheels,  a  sum  not 
exceeding  the  sum  of  4|d  For  every  horse  or  other  beast  drawing 
any  other  chaise,  chair,  or  calash,  or  any  taxed  cart,  a  sum  not  ex- 
ceeding the  sum  of  8d.  For  every  horse  or  other  beast  drawing  any 
wagon,  wain,  cart,  caravan,  dray,  or  other  such  carriage,  having  the 
felloes  of  the  wheels  of  less  breadth  than  six  inches,  a  sum  of  6d.^^ 
For  this  last  class  of  horse  and  carriage  the  toll  of  6d,  was  reduced  to 
4|dL  by  the  trustees  of  the  said  turnpike-road,  by  virtue  of  an  authority 
given  to  them  in  that  behalf. 

The  defendant  Smith  was  driving  a  horse  and  cart  along  the  said 
turnpike-road,  the  said  cart  having  the  felloes  of  the  wheels  of  less 
breadth  than  six  inches.  When  he  came  to  the  toll-gate,  Purdy  de- 
manded of  him  the  sum  of  4^.,  as  the  toll  for  passing  with  the  said 
horse  and  cart  through  the  said  gate.  Smith  then  paid  him  8d.,  but 
refused  to  pay  him  the  remaining  1^;  and,  notwithstanding  the 
remonstrance  of  Purdy,  passed  through  the  said  toll-gate  with  his 
cart  and  horse  without  paying  the  same. 

*It  was  alleged,  on  behalf  of  Smith,  that  his  cart  was  a  r«5i  o 
taxed  cart,  and  that  therefore,  under  the  second  of  the  classes  '* 
of  tolls  aforesaid,  he  was  liable  to  pay  only  SdL  for  passing  with  his  cart 
and  horse  through  the  said  gate.  And,  as  proof  thereof,  he  gave  in 
evidence  that,  by  stat.  16  &  17  Yict  c.  90,(i)  it  was  enacted  that, 
instead  of  certain  duties  then  repealed,  there  should  thereafter  be 
levied  and  paid  certain  duties  set  forth  in  the  schedule  to  that  Act. 
And  it  appeared  that,  in  Schedule  (D.)  to  that  Act,  the  following 
duties  became  chargeable. 

"  For  everv"  carriage  with  four  wheels : 

"  Where  the  same  shall  be  drawn  by  two  or  more  horses  or  mules, 
S2L  10«. 

"  Or  where  the  same  shall  be  drawn  by  one  horse  or  mule  only,  21. 

**  For  every  carriage  with  four  wheels,  such  being  of  less  diameter 
than  thirty  inches : 

"  Where  the  same  shall  be  drawn  by  two  or  more  ponies  or  mules, 
neither  of  them  exceeding  thirteen  hands  in  height,  12. 168. 

(•)<<Vor  eoBtinniag  and  MB«nding"  oertain  Aoti  '<for  repairing  tlia  roads  leading  tram 
W«dM  llill,  in  the  eoanty  of  Hertford,  to  Barley  and  Royeton,  in  the  eaid  oonnty." 

(&)  '^To  repeal  eertain  dntlee  of  aeeeeied  tazee,  and  to  grant  other  dnties  of  Ibe  tame 
<eteriptaoa,"  Ae. 
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''  And  wbere  the  same  shall  be  drawn  bj<  one  sugIi  pooj  or  amle 
only,  11 

''  For  every  carriage  with  less  than  four  wheels:    . 

"Where  the  same  shall  be  drawn  by  two  or.  more  honMs  or 
mules,  2/. 

*'  And  where  the  same  shall  be  drawn  byonehcHrseoraiiileonlj,  ISf. 

*'  And  where  the  same  shall  be  drawn  by  one  pony  or  mule  only 
not  exceeding  thirteen  hands  in  height,  10«." 
^p^  ^1       *I^  ^^^^  schedule  were  also  the  following,  among  other, 
^^*J  "  Exemptions. 

'*  5.  Any  wagon,  van,  cart,  or  other  such  carriage  which  shall  be 
kept  truly  and  without  fraud  to  be  used  solely  in  the  course  of  trade 
or  in  the  affairs  of  husbandry,  and  whereon  the  christian  name  and 
surname  and  place  of  abode  of  the  owner  shall  be  legibly  painted; 
provided  that  such  carriage  shall  not  on  any  occasion  be  used  for  any 
purpose  of  pleasure,  or  otherwise  than  as  aforesaid,  except  for  ccmitcj- 
ing  the  owner  thereof  or  his  family  to. or  from  any  place  of  divioe 
worship." 

Smith  then  proved  that  he  was  charged  a  duty  of  \bs.  fior  his  ssid 
cart,  notwithstanding  the  above  exemption,  by  reason  of  his  nut 
being  able  to  show  that  it  came  within. the  proviso  in  the  said  ex- 
emption  above  mentioned. 

The  justices  considered  that  the  said  cart  was  a  taxed  cart  within 
the  meaning  of  the  second  class  of  tolls  hereinbefore  mentioned,  and 
that  8i.  was  the  proper  toll  to  be  paid  for  the  same»  with  the  hone 
aforesaid,  for  passing  through  the  said  toll-gate.  And  thej  aoooid- 
inglv  dismissed  the  said  information. 

The  question  for  the  opinion  of  the  Court  is,  Whether  8dL  was  the 
proper  toll  to  be  paid  for  the  said  cart  and  horse  for  passing  throagfa 
the  toll-gate  aforesaid.  If  the  Court  shall  be  of  opinion  that  Si. 
was  the  proper  toll,  the  dismissal  of  the  said  informatioo  to  stand 
confirmed.  If  the  Court  shall  be  of  a  contrary  opinion,  the  said  dis- 
missal to  be  quashed,  and  the  defendant  Smith  stand  convicted. 
*5151  Swllandf  for  the  appellant.T-*The  cart  was  not  a  *taxod  oait 
-'  within  the  meaning  of  the  local  Act.  The  provisioDs  as  to 
taxed  carts  in  that  Act.  apply,  not  generally  to  carta  taxed  in  the 
previous  year,  but  only  to.  the  particular  form,  of  cart  known  as  a 
taxed  cart.  What  constitutes  such  a  cart  will  be  found  in.  S^edale 
(D.),  No.  4,  to  Stat.  48  0. 8,  c.  55.(a)  [Lord  Campbell,  C.  J. — Is  the  XfUl- 
keeper  to  examine  the  cart  for  the  purpose  of  seeing  whether  all  those 
particulars  exist  ?  Is  not  the  simpler  course  to.  bold  that  a  cart  which 
has  been  taxed  is  a  taxed  cart  within  the  meaning  of  the  local  A<;t?] 
If  the  justices  were  right  in  their  decision,  anv  cart^  however  large, 
might,  if  once  taxed,  pass  through,  as.  a  taxeaoark  And  it^wonld 
be  liable  to  be  taxed  whenever,  as  in  the  present  case,  the  owner  hap- 
pened to  be  unable  oto  prove  thai  it  had  not  been  used  ior. purposes 
of  pleasure. 

slo  counsel  appeared  for  the  respondent 

Per  CuBiAX.(i)  Appeal  dischai^ged. 

(•)  **  For  npttUns  the  datitt  of  MMMod  tazei,  and  grAntiBf  bow  dalioi  ia'Uta  Ih^ool^**  a« 
\h)  Lord  Campbell,  0.  J.,  WightmeB,  J.,  Crompton,  J.,  end  Hill,  J. 
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♦The  TYNB  Improvement  Commissioners,- Appellants,  v.  The  riirrjg 
Charchwardens  and  Overseers  oi  the  Township  of'  CHIR-  *•    - 
TON,  Bespondents.    Jan.  26. 

Tjne,  uidy  for  Umt  porpoM,  to.  borrow  money  upon  mortgage  of  toe  rates  and  duei  to  be  levied 
nodcr  tbe  Aete  T  taeh  rates  anc^  daes  to  be  applied,  first,  in  making  and  maintaining  the  docks ; 
seeoadlj',  in  pajiag  tbe  interest  of  tbe  loan ;  and,  lastly,  in  appropriating  yearly  a  oertain 
■neo^l  af.  a  siikkUig  fvnd  for  repayipit^t  of  ih%  piino^pal,  ,  J^i  .was  fiirtber  prorided^  tbat  if, 
afiv  S9«b  «^ropriatioo«r  f^d  before  oonpIj^tjB  pfymfjqt  <)f.  tbe.prineipal,  tbere  sboald  remain 
aay  rarplos.  tbe  Commissioners  sbonld  from  time  to  time  lower  tbe  rates  and  dnes  to  tbe  extent 
of  neb  svrplos.  Tbe  Commissioners  were  also  empowered,  after  payment  in  tbe  manner  afor^ 
said,  sEid  after  tbe  extinetion  of  tbe  debt,  to  appropriate  yearly  a  oertain  amonn^  tbe  wbole 
•eeamnlation  not  to .  exeeed  10,000^,  to  be  iBTe«^d  m  .a  ftind  i<>r  extraordinary  repurs  and 
expenses^  and  \f,  after  snob  aecamplation,  tb^re  jHbonld.be^anjsurpl^ils  of.,tbe  rates^  tbe.Cqni- 
mUiioners  were  empowered  to  rednee  tbem  to  tbe  apnnal  amonnt  necessary  for  tbe  maintenanoe 
led  working  of  tbe,  docks. 

The  docks  were  completed,  and  used  by  sbips  frequenting  the  riTer  Tyne :  and  tbe  Com- 
aiseieaers  reeeived  an. income  of  10,0(N>t  per  aonnm  from  tb«  iftid  raAet  and. dues. 

Held,  that  (be  Commissioner^  wot9.r^tof^b^  tP  tb^  ppot*!  rate  in  n»spect  of  their  oeci^paiiQn 
of  the  docks ;  such  occupation  not  being  exdusiTcly  for  public  purposes,  but  producing  a 
benefit  only  to  a  particular  section  of  tbe  public ;  and  there  being  nothing  in  the  Acts  expressly 
ezduding,  in  tbe  cTent  of  a  surplus,  tbe  payment  of  poor's  rates  out  of  the  Ainda  in  the  hands 
of  the  Coiaininloneiy^  beforf.tbe  rates  woro.v^dueecL       .  , 

Ths  appiellants  appealed  against  three  several  rates^  dated  6th  April, 
1858,  5th  July,  1858,  and  iSth  December,  1858,  IJnder  the  first 
asseasiE^ent  thej  w^re  rated  as  fpllcxws. 


>  1 .  •  t- 


ef  Owner. 


BlrarTyne 


CommiMioaers. 


Name  of 
Occupier. 


I 


Description  of 
Property  rated. 


.BiTor  Tyne 

ImproTcmeiit 

Con^missioners. 


Nojrthumberl^nd 

,    Pockfmd    . 

premises. 


Name  or  , 
situation, of 
Property. 


,».«hoIe- 


t.  ( 


Batestbla 
Taloe. 


410,000.     r  i&^. 


Rate  at 

1«.  in  the 

fKMind. 


The  two  pthffr  ratef( .W£sre  in.the  samQ  fqm,  ex<^t,t}\at  thej.  WjQre.^t 
6d.  and  9dL  in  the  pound  respectively, 

A  case  was  stated  l^y,  consent  o^  the  parses,  the  mat^ri^l  partpf 
which  was  as  follows^ 

*By  stal.  18  ,&  14  Yict.  c  Ixiii^a).  pertain,  persons  ,.:w9re  pei^ 
appoin^d  caUed  ,"T)ie  Tyne  Impj^>vemei^t  Cpmmissioners,"  > 
who  wer^  to.be  the  conservatora  of  the  poift  of  Newcastle,  upon  Tyne, 
and  of  the  river  Tyn^  By  The  Ttoc  Iqiproveinent  Act»  1862,  15 
Vict,  a  cx.,(i)  power  is  ^iven  to  toe  Convnissioners,  among  othejr 
things^  to  inak^  i^id  mfimtain  ceilAin^  piers,  landingrplaqps,  docks, 
hasins,  loc^s,  wd  other  works,  to  be  caUed  The  Northumberland 
Bocks.,  By  the. same. Apt  they  are  empowered  to  borrow  .^  certain 
amoont  pf  moni^y tin. respect  of  the  said  docks,  &c.,  oa. mortgiage.  of 
the  raicfly  duesi  and.  mpi^eys  to  be  levi^  under  the|  Jict,    pect.  66 

(c)lioeal  and  personal,  public  t  '<  Yor  tha  improTement  and  regulation  of  the  tirtr  Tjn:tinA 
tbs  narigatfon.  ther^f,  and.  for  other  pnrpoifBs." 

{b)  Loca^  and  person^,  pnbli^ :  "  For"  **  tr^slbrHng  tbjB  powoa  of"  Tbe  Neweastjb  upon 
Tyne  Port  Act,  8  A  9  Vict,  c  lix.,  "  to  the  T^yne  ImproTcment  Commissioners ;  for  enabling  ' 
tbf  seid  Commissioners  to  construct  and  maintain  piers  at  the  month  of  tbe  said  rtrer,"  ^  nnd 
to  coBstnct  and  maintain  docks  and'other  works  on  the  north  side  ef  the  said  rlTor,"  ike. 
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empowers  tlie  Commissioners  to  demand  and  receive  certain  tonnage 
rates  and  tolls  on  goods,  specified  in  the  several  schedules  to  the  Act. 
"so  soon  as  the  said  docks  or  basins,  or  any  part  thereof  shall  be 
completed  and  fit  for  the  reception  of  vessels:"  such  rates  and  tolls 
being,  by  the  schedules,  leviable  upon  all  vessels  clearing  or  entering, 
or  loading  or  delivering  at,  respectively,  the  said  docks.  By  sect  68 
it  is  enacted  that  the  said  rates  and  dues  shall  be  applied  by  the  Com- 
missioners, "'  in  the  first  place,  in  the  payment  of  the  expenses  of  or 
in  any  way  incident  to  the  working,  management,  and  maintenance  of 
the  said  docks  and  the  works  connected  therewith ;  in  the  second 
place,  in  payment  of  the  annual  interest  of  the  moneys  borrowed  and 
*51^1  ^^^  ^^^  *owing  under  the  authority  of  this  Act  on  the  credit 
^  of  the  said  rates  and  dues,  in  the  manner  herein  provided;  and 
lastly,  in  appropriating  and  setting  apart  a  sum  equal  to  2L  10«.  per 
cent,  per  annum  upon  the  whole  of  the  sum  borrowed,  or  sach  part 
thereof  as  shall  remain  due  and  owing,  upon  the  credit  of  such  rates 
and  dues,  and  as  a  sinking  fund  to  be  applied  in  paying  off  the  prin- 
cipal money :  Provided  always,  that  on  and  after  the  expiration  of 
five  years  after  such  docks  and  the  works  connected  therewith,  or  anj 
part  thereof,  shall  have  been  opened  for  the  reception  of  vessels,  i( 
after  payment  of  such  costs,  charges,  and  expenses  as  aforesaid,  and 
the  interest  upon  the  money  borrowed  or  remaining  due  and  owing, 
and  the  appropriating  and  setting  apart  such  sinking  fund  as  afore- 
said, and  before  the  complete  payment  of  the  principal  of  the  sum  bor- 
rowed, there  shall  at  any  time  remain  any  surplus  of  the  aforesaid 
rates  and  dues  to  be  raised  in  respect  of  the  said  docks  and  works,  the 
Commissioners  shall  from  time  to  time  lower  the  same  rates  and  daes 
to  the  extent  of  such  surplus." 

By  sect.  70  it  is  provided  ''  that  after  the  payment  in  the  manner 
aforesdid  and  extinction  of  the  debt  for  money  so  borrowed  as  afore- 
said, and  subject  to  the  payment  of  such  costs,  charges,  and  expenses 
as  aforesaid,  the  Commissioners  shall  yearly  and  every  year  set  apart 
and  appropriate,  with  and  out  of  the  said  rates  and  dues  to  arise  in 
respect  of  the  said  docks,  such  a  sum,  not  exceeding  lOOOI.  per  annum, 
as  they  shall  think  fit,  and  shall  accumulate  the  same  at  compound 
interest  until  the  sums  so  set  apart  and  appropriated,  and  the  accumu- 
lations thereof,  shall  amount  to  the  principal  sum  of  10,000{. ;  and  the 
*oldl  9U™9  ^o  set  apart,  appropriated,  and  *accumulated  shall  be 
-1  invested  in  the  purchase  of  Exchequer  Bills  or  in  other 
Government  securities,  in  the  name  of  the  Commissioners,  and  the 
same  sum,  and  the  accumulations  thereof,  and  the  interest  thereof! 
shall  be  held  and  applied  by  the  Commissioners,  as  circumstances  may 
from  time  to  time  require,  in  and  for  the  purpose  of  extraordinary 
repairs  of  the  docks  and  works  connected  therewith,  or  other  extraor- 
dinary expenses  incident  to  the  management,  improvement,  or  enlarge- 
ment of  the  said  docks  and  the  works  connected  therewith;  and  when 
and  so  soon  as  the  whole  of  the  money  so  to  be  borrowed  as  aforesaid 
shall  have  been  paid  off  and  discharged,  and  the  said  sum  of  10,000^ 
shall  have  been  accumulated  in  the  manner  aforesaid,  if  there  shall  be 
any  surplus  of  the  said  rates  and  dues  to  be  raised  in  respect  of  the 
said  docks  and  works,  after  the  payment  of  such  expenses  of  work- 
ing, management,  and  maintenance  as  aforesaid,  it  shall  be  lawful  for 
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the  Commissioners  to  lowjsr  the  said  rates  and  dues  to  such  an  extent 
as  will  reduce  the  rates  and  dues  to  be  thereon  levied  and  raised  in 
respect  of  the  said  docks  and  works  to  the  annual  amount  (as  near  as 
may  be)  of  the  expenses  of  the  management,  maintenance,  and  work- 
ing of  the  said  docks  arid  works  connected  therewith." 

By  The  Tyne  Improvement  Act,  1867,  20  &  21  Vict.  c.  lxxi.,(a)  the 
Commissioners  are  incorporated  under  the  name  of  '*  The  Tyne 
Improvement  Commissioners."  The  Northumberland  Dock  was  com- 
pleted under  the  powers  of  stat.  15  Yict.  c.  ex.,  and  is  now  used  by 
shipping  frequenting  or  arriving  in  the  river  *Tyne.  The  ^#"9^ 
docks,  works,  and  premises  which  are  the  subject  of  the  said  ^ 
races  are  and  were,  at  the  time  of  making  the  rates,  in  the  actual  and 
exclusive  occupation  of  the  said  Commissioners,  under  the  authorities 
and  for  the  purposes  of  the  said  Acts  of  Parliament  solely ;  and  the 
Commissioners  have  received  as  much  as  10,0002.  per  annum  in  respect 
of  rates  and  dues  levied  by  them  in  respect  of  the  said  docks  and  pre- 
mises. The  river  shore  upon  which  the  docks  and  premises  are  built 
is  in  the  township  of  Chirton,  and  was,  before  they  were  so  erected 
and  used,  included  in  the  land  rated  to  the  poor  in  that  township. 

The  appellants  contended : 

1.  That  the  said  dock  and  premises  are  not  by  law  rateable  to  the 
relief  of  the  poor. 

2.  That  the  said  Commissioners  are  not  the  owners  or  occupiers  of 
the  said  dock  and  premises. 

3.  That  the  right  and  title  of  the  said  Commissioners  to  the  said 
dock  and  premises,  and  to  the  occupation  thereof,  depends  upon  The 
Tyne  Improvement  Act,  1852,  and  the  said  Tyne  Improvement  Act, 
1857 ;  and  that  they,  the  said  Commissioners,  are  not,  either  as  own- 
ers or  occupiers  thereof,  rateable  to  the  relief  of  the  poor  in  respect  of 
the  said  dock  and  premises. 

4.  That  they,  the  said  Commissioners,  have  no  beneficial  ownership 
or  occupancy  of  the  said  dock  and  premises ;  but  that  any  ownership 
or  occupancy  thereof  by  the  said  Commissioners  is  for  public  purposes 
only. 

5.  That  the  rates  and  dues  levied  under  the  said  Acts  are,  by  sect. 
68  of  The  Tyne  Improvement  Act,  1852,  applicable  to  certain  pur- 
poses only,  which  purposes  do  not  include  the  payment  of  poor-rates. 

*The  question  for  the  opinion  of  the  Court  is  :(b)  Whether   (-♦501 
the  appellants  are  rateable  at  all  in  the  township  of  Chirton,   ^ 
in  respect  of  their  occupation  of  the  said  dock  ana  premises  under  the 
several  Acts  of  Parliament. 

Pashley,  for  the  respondents. — The  Commissioners  are  rateable  in 
respect  of  the  docks.  They  do  not  occupy  them  solely  for  public 
purposes,  and  the  funds  raised  are  not,  of  necessity,  applicable  solely 
to  defraying  the  expenses  of  the  public  purposes  expressly  provided 
for  by  the  local  Acts.  The  case  £alls  completely  within  Birkenhead 
Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &  B.  148  (E.  C.  L.  B. 

(a)  Local  mmd  penonal,  public :  ''  To  amend  and  enlarge  the  proviilons  of  the  Aoti  relating 
to  the  riTer  Tyne,"  Ac. 

(&)  The  caee  also  stated  another  question,  as  to  the  rateability.  in  the  said  township,  of  cer- 
tain parts  of  the  docks  not  aboTc  high-water  mark.  This  point  was  not  raised  npon  the 
trisBsat. 
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voK  75),  whem  the  test  of 'the  Taft^abilitv  df  .property  of  this  descrip- 
tion is  laid  down  by  the  Oouft  as  follows:  *' where  no  one- can  be 
found  who  'may  be  considered  the  occupier  of  lands  and  hoiue%  the 
statute  of  Elizabeth  ^oes  not  extend  to  them :  but,  where  there  are 
occupiers  of  lands  and  hbuses  within  the  meaning  of  that  statute^  the 
exemption  must'  rest  6n  some  subsequent  enactment  of  the  LegislalaTe. 
We  apprehend  tiiatthis  doctrine  was  admitted  and  acted  upon  in  Bex 
V.  The  Conifflissioneira  of  Salters'  Load  Sluice,  4  T.  R.  780,  from  the 
marginal  note  of  which  the  exemption  on  the  ground  of  public  pur- 
poses takes  its  origin.  The  question  argued  at  the  bar,  and  to  be 
considered  as  decid^,  was,  whether  the  Legislature,  by  the  looal  Act^ 
intended  impliedly  to  exempt  the  tolls  from  rateability,  althoagli 
Lord  Kenyon,  in  delivering  the  judgment  of  the  Court,  uses  some 
^5221  ^P^®^^^  about  ^there  being  no  occupier  because  the  Com- 

^  missibners  Were  nierely*  trustees.  The  decision  can  be  rested 
only  on  the  clauile  in  the  local  Act  which  directed  the  tolls  '  to  be  i^ 
plied  and  disposed  of  fot  the  several  uses  and  purposes  of  the  said 
Act,  and  to  no  other  use  or  purpose  whatsoever.'  The  question  wa^ 
whether  this  amounted  to  a  prohibition  to  apply  the  tolls  to  the  pay- 
ment of  poor's  rate  7  The  Court  adopted  this  construction^  instead  of 
holding  the  meaning  of  the  words  to  be,  that  the  clear  produce  of 
the  tolTs^  after  deducting  the  expenses  of  collecting  them  and  all  the 
charges  to  which  the  property  was  liable  (such  as  poor's  rates^  was 
to  be  applied  to  these  purposes."  The  judgment  proceeds  to  say  that 
Rex  V.  Liverpool,  7  B.  4  0.  81  (E.  C.  L.  R.  vol.  14^  "  can  only  be 
supported  by  similar  reasoning." 

Mdntstt/,  for  the  appellants. — ^It  is  a  settled  principle  that,  where 
property  is  vested  in  a  corporation  or  in  individuals  for  public  pur- 
poses, in  which  all  subjects  of  the  realm  are  interested,  ana  where  the 
funds  arising  from  the  occupation  are  to  be  applied  solely  to  those 
public  purposes,  ptotided  that,  if  those  ftmds  exceed  what  is  necessary 
lor  those  purposes,*  they  are  to  be  reduced,  the  occupiers  are  exempt 
fi'om  rateability  to*  poor's  rates,  as  having  no  beneneial  oocnpation. 
Now  here  the  local  Act,  15  Vict.  c.  ex.,  gives  the  Commissioners  no 
beneficial  occupation  within  the  statute  of  Elizabeth.  The  public  are 
the  real  occupiers.  [Lord  Campbell,  C.  J.^-The  case  finds,  as  a  fiust, 
that  the 'Commissioners  are  the  occupiers.  The  point  that  they  are 
*5231   ^^  ^^^  ^^^^  trustees  cannot  now  be  raised.]     They  *have  no 

-'  power  to  apply  the  rates  to  any  but  public  purposes.  When  the 
rates  have  been  once  reduced,  there  is  no  power  to  raise  them  again: 
and  that  is  a  material  distinction  between  this  case  and  Biricenhead 
Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &  B.  148  (E.  C.  L.  R. 
vol.  75),  where  the  trustees  had  such  power.  The  decision  in  Bex  v. 
Livetpool  has  been  qualified  to  some  extent,  but  the  principle  upon 
which  it  was  based  has  never  beeh  overruled.  If  the  parties  occupy- 
ing the  property  occupy  it,  as  the  Commissioners  do  here,  naerely  as 
the  servants  of  the  public,  and  collect  and  apply  these  funds  for  pub- 
lic purposes  only,  they  are  exempt  from  rateability,  according  to  the 
principles  laid  down  by  the  Court  in  Rex  v.  Terrott^  S  East  506, 
Regina  t;.  Shee,  4  Q.  B.'  2  (£.  C.  L.  R.  vol.  45),  Regina  r.  Badcock,  6 
Q.  B.  787  (E.  C.  L.  R.  vol.  61),  Regina  v.  St.  George,  Southwark,  10 
Q.  B.  852  (E.  C.  L.  R.  vol.  59),  Regina  v.  Harrogate  Commissioners, 
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15  Q.  B.  1012  (E.  G.  L.  B.  vol.  69).  The  same  rule  was  recognised 
in  Regina  v.  Justices  of  Hull,  4  E.  &  B.  20  (E.  G.  L.  R.  vol  82),  and 
Jastiees  of  Lancashire  v^  Overseers  of  Stretford,  £.  Bi  &  E.  225  (E.  G. 
L.  R.  Tol.  96);  though,  in  the  former  of  these  two  oases,  as  in  Regina 
V,  Harrogate  Gommissioners,  the  rule  was  held  not  to  apply  to  the 
particular  case.  [Lord  Gahpbbll,  G.  J.— ^In  Justices  of  Lancashire  v. 
Overseers  of  Stretford  the  occupation  was  for  a  public  purpose  con- 
nected with  the-  general  good  of  the  country.]  No  such  limitation  of 
the  public  purpose  has  ever  been  laid  down.  [Lord  Gampbell,  G.  J. 
•—How  do  yott  distinguish  the  public  purposes  for  which  these  Gom- 
missioners  occupy  from  the  public  purposes  for  which  the  trustees 
occupied  in  Birkenhead  Dock  Trustees  v.  Birkenhead  Overseers?] 
The  purposes  there  were  *not  exclusively  public:  for  the  r^^oA, 
trastees,  although  they  were  to  lower  the  rates  if  they  exceeded  ^ 
wh&t  was  necessary  for  carrying  out  the  purposes  of  the  Act,  had 
power  to  raise  them  again.  [Lord  Gahpbbll,  G.  J. — That  would  not 
alter  the  public  character  of  the  occupation.]  It  affects  the  applica- 
tion of  the  funds.  [Hill,  J.-^In  that  ease  the  Gourt  say,  ^'  Assuming 
all  the  purposes  enumerated  in  sect  227  to  be  public  purposes  ^about 
which  there  may  be  ccKisiderable  difficulty),  here  the  objection  to 
lower  the  tolls,  so  much  relied  upon  in  the  Liverpool  case,  is  entirely 
waoting:  there  is  nothing  amounting  to  a  prohibition  against  payment 
of  other  charges  than  those  specified :  and  we  c$in  find  nothing  to  show 
that  the  Gommissibners  may  not  pay  poor's  rates,  alone  with  other 
charges,  before  the  net' amount  of  the  fund  is  ascertained  which  may 
be  applied  to  the  purposes  of  the  Act."  These  observations  appear 
to  apply  to  the  purposes  here  prescribed  by  sect.  68  of  stat  16  Vict. 

CCX.J 

Paskley  was  not  called  upon  to  reply. 

Lord  Campbell^  G.  J. — It  would  be  a  hardship  on  the  parish  if  the 
land  containing  the  dock  occupied  by  the  Gommissioners^  and  which 
was  formerly  rated  to  the  poor;  were  now  exempted  from  rateability. 
And,  to  hold  it  exempt,  we  should  have  to  overrule  Birkenhead  Dock 
Trustees  v.  Birkenh^  Overseers.  There^  as  here,  any  persons  had 
a  right  U>  enter  the  docks  upon  payment  of  the  toll :  but  the  persons 
so  using  them  are,  in  either  case,  only  a  particular  section  of  the  pub- 
lic; and  the  purposes  of  the  occupation,  and  the  application  of  the 
funds,  cannot  therefore  be  considered  *as  exclusively  public,  fi^kok 
in  such  a  sense  as  to  exempt  the  occupiers  from  rateability.  '- 
This  is  not  like  the  case,  of  a  Post  Office,  or  a  military  store  depot, 
where  the  purposes  for  which  the  property  is  occupied  are  purposes 
created  by  the  government  of  the  country.  The  only  distinction  be- 
tween-this  case  and  Birkenhead  Dock  Trustees  v.  Birkenhead  Over- 
seers is  that,  in  the  latter  case,  the  Gommissioners  had  power  to 
raise  the  rates  again,  after  having  reduced  them.  But  that  circum- 
stance does  not  in  the  slightest  degree  affect  the  principle  of  the 
decision ;  and  I  think  we  are  bound,  in  adherence  to  it»  to  give  judg- 
ment for  the  respondents. 

WioHTMAN,  J. — I  am  of  the  same  opinion.  Birkenhead  Dock 
Trustees  i;.  Birkenhead  Overseers  is  a  direct  authority.  The  Gom* 
missioners  here  have  the  beneficial  occupation  of  the  dock,  inasmuch 
as  they  derive  a  large  income  from  such  occupation.    It  is  contended 
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that  they  are  not  rateable  because  the  dock  is  occupied,  and  the  in- 
come applied,  for  public  purposes.  But  that  argument,  if  available, 
would  have  been  equally  available  in  Birkenhead  Dock  Trustees  v. 
Birkenhead  Overseers,  where  the  character  and  purposes  of  the  occu- 
pation were  similar.  It  has  not  been  suggested,  nor  is  there  anything 
in  the  Act  to  show,  that,  after  payment  of  all  the  charges  to  which 
the  rates  are  expressly  made  subject,  there  may  not  remain  a  surplus 
fund  applicable  to  general  purposes.  I  see,  therefore,  no  reason  or 
principle  for  holding  the  appellants  exempt  from  rateability. 

GROHPToy,  J. — I  also  think  that  this  case  is  governed  by  Birken- 
**2B1  ^^^  Bock  Trustees  v.  Birkenhead  Overseers,  "^and  that  we  can- 
-'  not,  except  by  taking  a  very  refined  distinction,  consider  that 
there  is  any  difference  between  the  two.  I  certainly  entertained,  at  ooe 
time,  much  doubt  upon  this  point,  when  raised  in  the  earlier  case,  on 
account  of  the  decision  in  Bex  v.  Liverpool,  which  I  believe  created  as 
much  surprise  as  any  decision  in  Westminster  Hall,  but  the  principle 
of  which  was  adopted  generally  by  the  Courts.  However,  we  con- 
sidered that  case,  and  all  the  other  cases  xipon  the  point,  in  Birken- 
head Dock  Trustees  v.  Birkenhead  Overseers:  and  we  gave  judgment 
there  upon  the  ground,  put  by  the  Lord  Chief  Justice  in  the  present 
case,  that  the  purposes  of  the  occupation,  though  public  to  a  certain 
extent,  were  purposes  which  benefited  only  a  section  of  the  public. 
I  had  some  difficulty  at  the  time  in  distinguishing  an  occupation  pro- 
ducing a  benefit  to  only  one  section  of  the  public  from  an  occupation 
Producing,  as  in  Bex  v.  Liverpool,  a  benefit  to  one  particular  town : 
owever,  I  think  that  we  laid  down  the  proper  rule.  It  has  been 
contended  that  the  local  Act  here  excluaes  the  payment  of  poor's 
rates  out  of  the  funds:  but  I  do  not  think  that  is  so.  Birkenhead 
Dock  Trustees  v.  Birkenhead  Overseers  must  be  considered  as  estab- 
lishing that,  where  trustees  are  empowered,  as  here,  to  lower  the  tolls 
from  time  to  time  if  they  exceed  the  amount  necessary  for  carrying 
out  the  purposes  expressly  provided  for,  such  a  provision  is  not  suffi- 
cient to  exclude  the  liability  to  the  payment  of  poor's  rates  out  of 
those  fUnds,  in  the  absence  of  words  expressly  excluding  it. 
Hill,  J.,  concurred.  Judgment  for  the  respondents. 


«g27i   ♦LABALMONDIEEE,  Appellant,  v.  FBOST,   Respondent 
-'  Jan.  26. 

An  order  hy  %  jattloa,  nnder  wet  T8  of  The  Metropolitan  Bailding  Act,  IS55  (IS  A  19  Viet. 
e.  122),  alter  reciting  that  a  complaint  had  been  made  by  the  Atiittant  Commlaaioner  that  he 
had  oauaed  notice  in  writing  to  be  giren  to  F.,  the  owner  of  a  •tmoture,  roqairing  him  to  repair 
ity  and  that  he  had  failed  so  to  do,  ordered  F.  to  repair  the  same.  On  a  summons  before  a 
second  justice,  to  reoorer  from  F.  the  expenses  incurred  by  the  Commissioner  in  repairing  the 
said  structure,  on  F.  baring  still  failed  to  repair,  the  justice  dismissed  the  summons,  on  the 
ground  that  the  order,  which  was  put  in  in  eridenee,  was  defbctiTO^  for  (among  o«ner  things) 
not  containing  any  averment  that  F.  had  been  summoned  to  answer  the  complaiat^  or  say 
acyndication  that  the  complaint  was  true. 

Held,  that  such  second  justice  had  jurisdiction,  upon  the  hearing  of  the  summons,  to  rater 
into  the  question  of  the  sufficiency  of  the  order :  and  that  the  order  was  insufficient  snd  bad« 
upon  the  face  of  ity  on  the  abore  grounds. 
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On  an  appeal  against  the  dismissal,  by  J.  T.  Ingham,  Esquire,  one 
of  the  Metropolitan  Police  magistrates  sitting  at  the  Wandsworth 
Police  Court,  of  a  summons  preferred  by  the  appellant,  an  Assistant 
Commissioner  of  Police  authorized  to  act  in  the  matter  of  the  Metro- 
{h^litan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  a  case  was  stated, 
by  Mr.  Ingham,  under  stat.  20  &  21  Vict.  c.  48,  for  the  opinion  of 
this  Court,  of  which  the  material  part  was  as  follows. 

On  7th  December,  1858,  George  Frost,  as  the  owner  of  a  certain 
structure,  in  the  parish  of  Wandsworth,  appeared  before  Mr.  Ingham, 
in  pursuance  of  a  summons,  to  answer  the  complaint  of  Douglas  Labal- 
mondiere,  an  Assistant  Commissioner  as  aforesaid,  for  neglecting  to 
pay  on  demand  the  sum  of  IZ.  17«.  6<i.  for  the  surveyor's  fee  and 
gpecial  services,  and  4^.  7d.  for  the  hoarding  and  shoring  of  the  said 
structure,  being  the  expenses  incurred  by  the  said  Assistant  Commis- 
sioner in  respect  to  the  said  structure,  the  same  having  been  surveyed 
bv  a  competent  surveyor,  and  duly  certified  as  being  in  a  dangerous 
state,  and  notice  in  writing  having  been  given  to  the  said  owner  to 
repair  the  said  structure. 

*0n  the  hearing  of  the  said  summons  an  order  was  put  in  r,^eoQ 
evidence,  dated  22d  October,  1857,  under  the  hand  and  seal  of  ^ 
Charles  Orchard  Dayman,  Esquire,  one  of  the  said  magistrates  sitting 
at  the  Police  Court  aforesaid  (a  copy  of  which  was  annexed  to  the 
case),  whereby,  after  reciting  that  complaint  had  been  made  by  the 
said  Assistant  Commissioner  that,  having  caused  notice  in  writing  to 
h-i  given  to  the  owner  of  the  said  structure,  requiring  such  owner  to 
t  ke  down  the  loose  and  defective  tiling  to  roof,  thoroughly  repair 
the  floors,  stairs,  partitions,  and  roof,  the  owner  thereof  had  failea  to 
comply,  as  speedily  as  the  nature  of  the  case  permitted,  with  the 
requisition  of  such  notice,  the  said  last- named  magistrate  did  there- 
fore order  the  owner,  or,  in  his  default,  the  occupier,  of  such  structure 
to  take  down  the  loose  and  defective  tiling  to  roof,  thoroughly  repair 
the  floors,  stairs,  partitions,  and  roof  of  the  said  structure  to  the  satis- 
faction of  F.  H.  Caiger,  the  surveyor  appointed  by  the  said  Assist- 
ant Commissioner  in  that  behalf,  within  fourteen  days  from  the  date 
thereof. 

It  was  further  proved  on  the  said  hearing  that,  by  direction  of  the 
said  Assistant  Commissioner,  the  structure  aforesaid  was  surveyed  on 
oth  September,  1857,  and  that  the  sum  of  20^.  had  been  actually  paid 
as  a  fee  to  the  surveyor  employed  by  the  said  Assistant  Commissioner 
in  respect  of  such  survey,  under  the  direction  of  the  Metropolitan 
Board  of  Works,  in  conformity  with  the  said  Metropolitan  Building 
Act,  1855,  and  that  the  following  expenses  had  also  been  actually 
paid  by  the  said  Assistant  Commissioner,  that  is  to  say,  the  sum  of 
10«.  for  the  costs  incurred  in  obtaining  the  said  order,  the  sum  of 
4«.  7d  for  taking  ofi;'  the  tiles  and  chimnev-pots,  in  pursuance  of  the 
said  order,  and  the  sum  of  *7«.  Qd  for  the  execution  of  the  r^roQ 
works  directed  bv  the  said  order ;  making  together  the  sum  ^ 
of  21  2s.  Id. ;  which  last-mentioned  sum  had  been  duly  demanded 
of  the  said  owner,  and  not  paid. 

On  the  behalf  of  the  defendant,  the  owner  of  the  said  structure,  it 
was  objected  r  first,  that  the  summons  did  not  allege  that  any  part  of 
tlie  expenses  sought  to  be  recovered  had  been  incurred  by  virtue  of 
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an  order  of  a 'magistrate;  atid  that  the  expense  of  a  prelimioarj 
survey  made  hy  the  sirid  Assistant  Commissioner  under  sect.  69  (k 
the  said  Act  could  not  be  recovered,  under  sect.  78  of  the  same 
statute,  unless  such  survej  had  been*  followed  up  by  an  order  of  a 
magistrate,  as  in  the^Iast  named  section  mentionea.(a) 

*'  On  the  discussion  of 'this  objection  the  validity  of  Mr.  Dayman^s 
order  was  questioned.  I"  (Mr.  Ingham)  "thought  it  was  defective, 
because  it  did  not  contain  any  averment  that  the  defendant  had  been 
summoiled  to  answer  the  complaint  therein  mentioned,  or  any  adjudi- 
cation that  such  complaint  was  true,  or  any  adjudication  that  aay  part 
of  the  said  structure  appeared  to  him  (Mr.  Dayman)  to  be  in  a  dan- 
gerous state. 

''By  sect.  108  oi  the  said  Act  expenses  are  to  be  recovered  in 
mann&r  directed  by  stat.  11  &  12  Vict  c.  48.  Sect.  17  of  the  last- 
mentioned  statute  enacts  that  where  an  order  shall  be  made,  and  no 
particular  form  of  order  is  given  by  the  statute  giving  authority  to 
make  such  order,  it  shall  be  lawful  for  the  justice  to  draw  up  such 
order  in  such  one  of  the  forms  (K.  1,  8,),  in  the  Schedule  to  the  last- 

*5301  ^^'^^^^^^  -^^^1  ^3  ™^y  ^  ^applicable  to  such  case,  or  to  the 
-*  like  effect.  I  thereupon  dismissed  the  summons.^' 
T.  F.  Ellis,  for  the  appellant.— ^-First,  Mr.  Ingham  could  not  inquire 
into  the  validity  of  the  order  of  Mr.  Dayman,  if  Mr.  Dayman  had  ju- 
risdiction to  make  it.  [Lord  Campbell,  C.  J. — His  jurisdiction  was 
a  limited  one:  and  his  order  should  show  jurisdiction  upon  the  fiioe 
of  it.]  That  order  was  made  under  sect.  73  of  The  Metropolitan 
Building  Act,  1855  (18  &  19  Yict.  c.  122),  which  enacts  that  "if  the 
owner  or  occupier  to  whom  notice  is  given"  to  take  down  or  repair 
the  structure  "  fails  to  comply,  as  speedily  as  the  nature  of  the  case 
permits,  with  the  requisition  of  such  notice,  the  said  Commissioaers 
may  make  complaint  thereof  before  a  justice  of  the  peace;  and  it 
shall  be  lawful  for  such  justice  to  order  the  owner,  or  on  his  de&ult 
the  occupier,"  to  take  down  or  repair  the  structure.  The  jurisdiction 
of  the  justice,  therefore,  arises  upon  the  complaint  being  made:  the 
order  here  states  such  complaint,  and  therefore  shows  sufficient  juris- 
diction. It  was  for  Mr.  Dayman,  in  the  exercise  of  that  jurisdiction, 
to  decide  whether  the  complaint  was  properly  preferred  and  substan- 
tiated :  Mn  Ingham  could  not  enter  into  that  question  when  the 
order  was  before  him  upon  the  summons,  but  was  bound  to  assume 
that  such  order  had  been  properly  made  upon  the  complaint  recited 
in  it.  Sect.  78  further  provides  that  the  expenses  incurred  by  the 
Commissioners  in  taking  down,  repairing,  or  securing  a  structure^  on 
the  neglect  of  the  owner  to  do  so,  shall  be  paid  by  such  owner:  and, 
by  sect.  97  (6),  such  expenses  "  may  be  recovered  in  a  summary  noan- 
*5311  ^^^'^  Then  sect.  108  ^enacts  that  all  '' expenses  by  this  Act 
^  directed  to  be  recovered  in  a  summary  manner,  may  be  reco- 
vered in  manner  directed  by"  stat  11  &  12  Vict.  c.  43.  Sect  19  of 
that  Act  provides  that  where  (as  in  the  present  case)  *'  an  order  re- 
quires the  payment  of  a  sum  of  money,  and"  "  where  by  the  statute 
in  that  behalf  no  mode  of  raising  or  levying  such'^  ^*  sum  of  money, 
or  of  enforcing  payment  of  the  same,  is  stated  or  provided,  it  shall  be 


(a)  A  second  abjeotlon  wu  taken,  with  reajpeot  to  the  amount  eharged  for  the  preUmmaiy 
ivrvej ;  but  was  nol  relied  upon  in  argument. 
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lawful  for  the  justice  or  jurtteea  making  such"  " order"  "to  issue  nis 
or  theif  warrant  of  distress  (N.  1,  2)  for  the  purpose  of  levying  the 
same.  Mr.  Ingham,  therefore,  ought  to  have  issued  his  warrant  in 
accordance  witn  those  directions,  or  made  an  order,  under  sect.  17  of 
the  same  Act,  in  the  form  (K.  1),  upon  proof  (which  was  before 
him)  that  the  first  order  had  been  made,  that  the  expenses  had  been 
afterwards  incurred  by  the  Commissioners,  and  that  the  owner  had 
not  paid  them.  If  Mr.  Dayman's  order  were  defective,  the 'proper 
mode  of  taking  objection  to*  it  would  be  to  apply  to  have  it  quashed 
upon  its  being  brought  up  by  certiorari.  It  could  then  have  been 
amended,  under  stat.  12  k  IS  Vict.  c.  45,  s.  7,  on  proof  of  the  facts 
which  it  is  alleged  ought  to  have  been  recited.  But  the  Court  would 
be  entitled  to  make  all  reasonable  intendments  in  favour  of  it,  accord- 
ing to  the  principle  laid  down  in  Bex  v,  Clayton,  S  East  58 ;  and,  if 
the  jurisdiction  of  the  magistrate  to  enter  into  the  inquiry  were  es 
tabltshed,  his  conclusions,  on  matters  of  fact,  in  the  course  of  it, 
would  not  be  questioned :  Begina  v,  Bolton,  1  Q.  B.  66  (E.  C.  L.  B. 
vol.  41).  [Per  Curiam. — We  think  that  Mr.  Ingham  was  entitled  to 
enter  into  the  question  of  the  validity  of  the  order.] 

♦Secondly,  the  objections  taken  by  Mr.  Ingham  to  the  order  r«5Qo 
were  not  valid.  Mr.  Dayman  was  not  bound,  as  sniggested  in  '• 
the  statement  of  the  case,  to  draw  up  his  order  in  one  of  the  forms 
(K.  1,  8)  in  the  Schedule  to  stat.  11  k  12  Vict.  c.  43.  Those  forms 
apply  only  to  orders  the  disobedienoe  to  which  is  punishable  by  dis- 
tress or  Imprisonment.  The  only  temedy  for  disobedience  to  Mr. 
Dayman's  order  was  for  the  Commissioners  to  repair,  and  then  to 
apply  for  an  order  for  payment  of  their  expenses.  Such  second  order 
« .ght  be  in  one  of  those  forms ;  but  not  the  first  order.  As  to  the  ob* 
jection  that  Mr.  Dayman's  order  contains  no  statement  that  the  defend- 
ant was  summoned,  the  surveyor  is,  by  sect.  71,  the  judge  as  to  the  con- 
dition of  the  structure :  and,  as  the  defendant  cannot  contest  his  de- 
cision, no  summons  is  necessary.  The  proceedings  under  sect.  78  are  ex 
parte:  the  complaint,  as  has  been  already  said,  gives  the  magistrate 
jurisdiction  to  make  the  order.  And,  as  to  the  objection  that  the 
order  recites  no  adjudication  that  the  complaint  was  true,  the  order 
itself  is  an  adjudication  to  that  effect,  just  as  in  the  case  of  orders  in 
the  form  (K.  1),  (K.  2),  (K.  8\  [Crompton,  J.— All  orders  ought 
to  show  an  adjudication,  as  well  as  a  complaint.  Hill,  J. — There  is 
no  adjudication  at  all  here.]  As  to  there  being  no  statement  in  the 
order  that  the  structure  appeared  to  Mr.  Dayman  tabe  in  a  dangerous 
state,  he  had  no  authority  to  adjudicate  upon  that  point :  the  words, 
in  sect.  73,  '^  such  part  thereof  as  appears  to  him  to  be  in  a  dangerous 
state,"  refer  to  the  surveyor,  not  to  the  magistrate.  [Wightman,  J. — 
It  appears  to  be  intended  that  the  surveyor  should  decide  the  amount  of 
danger,  and  the  proper  remedy ;  and  that  tixe  magistrate  should  order 
that  remedy  to  be  carried  out. J 
^Hance;  contri,  was  not  called  on.  r*^^^ 

Lord  Campbbll,  0.  J. — I  think  it  is  clear  that  Mr.  Dayman's  ^ 
order,  into  the  sufficiency  of  which  we  have  already  said  that  Mr.  Ing- 
ham was  entitled  to  inquire,  is  insufficient  and  defective  upon  the  face 
of  it. 
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WiGHTMAK,  J.,  Gbompton,  J.,  and  Hill,  J.,  concurred. 

Appeal  dismissed. 


The  following  case  may  be  conveniently  inserted  here. 

MOUEILYAN  and  SPINKS,  Appellants,  v.  LABALMONDIERE, 

Respondent.     [Jan.  16,  1861.] 

By  seet  7S  of  the  MetropoliUn  Building  Act  (18  k  19  VieL  e.  122),  the  CominiMloDcn  amj, 
upon  the  report  of  their  tnnreyor  that  a  ttracture  ia  in  a  dangeroat  ttate,  girt  writleB  netiot 
'*  to  the  owner  or  ocoupier  of  sneh  f  tmetare"  **  to  take  down,  secnrei  or  repair  the  saMe."  Bj 
feet.  73, ''  if  the  owner  or  ocenpier  to  whom  notice  is  given  at  last  aforeeaid,  fails  to  complj'' 
'*  with  the  requisition  of  snoh  notice,"  a  Justice  may,  upon  complaint  by  tha  Commitsioaen, 
"order  the  owner,  or,  on  his  default,  the  occupier,"  to  take  down,  repair,  or  aecure  tke 
structure :  and,  if  it  is  not  so  taken  down,  Ac,  within  the  time  named  in  such  order,  the  Com- 
missioners may  execute  the  repairs ;  '*  and  all  expenses  incurred  by  the  said  CommieeioBeri" 
in  so  doing  **  shall  be  paid  by  the  owner  of  such  structure,  but  without  pr^ndiee  to  bis  ri^t  to 
recoTer  the  same  from  any  lessee  or  other  person  liable  to  the  expenses  of  repairs."  By  sect.  3 
**  *  owner*  shall  apply  to  eyery  person  in  possession  or  receipt  either  of  the  whole  or  of  any 
part  of  the  rents  or  profits  of  any  land  or  tenement,  or  in  the  occupation  of  such  land  or  tsae* 
ment  other  than  as  a  tenant  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  wilL" 

Appellants,  owners  in  fee  of  premises,  part  of  whieh  was  used  as  a  chapel,  demised  them  ier 
twenty-one  years  to  N.,  who  entered  into  possession.  The  chapel  was  shut  up  and  unoeeupied 
except  when  used,  on  Sundoys,  for  dirine  senrice.  Appellants  baring  failed  to  comply  with  a 
notice  to  them,  by  the  Commissioners,  to  repair  and  secure  the  chapel,  and  also  with  an  order 
of  a  justice,  made  upon  complaint  by  the  Commissioners,  requiring  appellants  to  comply  with 
the  requisition  of  such  notice,  the  Commissioners  executed  the  repairs  :  and,  on  their  complaint, 
a  Justice  made  an  order  on  the  appellants  for  payment  of  the  expenses  so  iBcarred  by  ths 
Commissioners. 

Held,  that  N.  was  the  owner  of  the  premises  within  the  meaning  of  the  statute,  and,  as  such, 
was  primarily  liable  for  the  expenses  in  question :  and  that  the  order  for  payment  was  bad  for 
being  directed  to  the  appellants,  instead  of  to  N. 

This  was  a  case  stated  under  stat.  20  &  21  Vict.  c.  48,  and  was  sub- 
stantially as  follows. 

*5S41  *^h®  appellants,  at  the  time  of  the  execution  of  the  lease 
-'  hereinafter  mentioned,  were  seised  in  fee  of  a  building  known 
by  the  name  of  The  Bethesda  Chapel,  and  hereinafter  called  'Uhe 
premises."  These  premises  were  in  the  parish  of  Bermondsey,  in  the 
county  of  Surrey,  within  the  Metropolitan  Police  district,  and  not 
within  the  city  of  London.  On  1st  January,  1858,  they  executed  a 
lease  of  the  premises  to  one  James  Neil),  who  at  that  time  had  been 
and  was  in  possession  thereof.  The  lease  was  for  twenty-one  years 
from  25th  December  then  next,  at  a  yearly  rent  of  60t,  payable  quar- 
terly. It  contained  covenants  by  Neill,  in  the  ordinary  form,  to  pay 
all  rates  and  taxes,  to  expend  200^  in  repairs,  and  to  keep  the  pre- 
mises in  proper  repair ;  to  insure  against  fire,  and  to  give  notice  to 
the  lessors  of  any  assignment  of  the  premises,  or  any  part  thereo£ 

Captain  Douglas  Labalmondiere,  being  the  Commissioner  of  Police 
of  the  Metropolis  authorized  to  act  in  the  matter  of  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  beihg  informed  that  the 
premises  were  in  a  dangerous  state,  required  a  surveyor  to  survey  the 
said  structure.  The  surveyor  surveyed  it  on  2d  February,  1858,  and 
made  a  written  report  to  the  Commissioners,  who  thereupon  shored 
up  the  building.  No  notice  under  the  Metropolitan  Building  Act, 
1855,  or  otherwise,  was  given  to  any  person  or  persons  except  as  fol- 
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lows.  The  Commissioners,  on  5th  February,  1858,  not  then  knowing 
the  residence  of  the  owner  or  his  agents,  and  no  occupier  being  founa 
actually  on  the  premises,  caused  to  be  affixed  to  a  conspicuous  part 
of  the  same  premises  a  notice  in  duplicate,  one  addressed  *to  r«rg^ 
the  owner,  the  other  to  the  occupier,(a)  requiring  them  to  ^ 
*'take  down  the  west  wall,"  "and  otherwise  render  secure  the  said 
structure."  ^ 

On  27th  February,  1858,  the  Commissioners,  upon  complaint  to  a 
magistrate  of  the  Police  Courts  of  the  Metropolis,  sitting  at  the  South- 
wark  Police  Court,  in  the  county  of  Surrey,  obtained  from  the  said 
magistrate  a  summons,  addressed  *'  To  the  owner  of  the  structure 
situate  or  known  as,"  &c.,  reciting  the  compkint  (among  other  things, 
"that  notice  has  been  given  to  yon  the  said  owner"  to  render  the 
premises  secure),  and  requiring  him  to  appear  and  answer  the  said 
complaint. 

On  the  said  27th  February  this  summons  was  affixed  to  the  outer 
wall  of  the  said  structure;  but  was  not  further  or  otherwise  served 
upon  any  person.  The  Commissioners  did  not  then  know  the  resi- 
dence of  any  owner  or  his  agents,  and  there  was  then  no  occupier 
actually  found  on  the  premises.  The  works  required  by  the  said 
notice  of  4th  February  to  be  done  had  not  then,  nor  had  any  part  of 
them,  been  done  by  any  owner  or  occupier  of  the  said  premises,  or 
by  any  person  whatever,  until  the  work  was  done  by  the  Commission- 
ers as  after  mentioned.  On  the  day  named  for  the  hearing  of  the 
summons,  viz.  8d  March,  1858,  William  Dodd  appeared  at  the  South- 
wark  Police  Court  on  behalf  of  the  Commissioners.  No  one  appeared 
on  behalf  of  any  owner  or  occupier  of  the  premises.  The  affixing  as 
aforesaid  of  the  notice  of  4th  February  was  proved ;  and  the  magis- 
trates considered  this  satisfactory  proof  that  the  owner  had  been  duly 
served  therewith.  The  magistrate  thereupon  made  an  order,  addressed 
"To  Hhe  owner  and  occupier  of  the  structure  known  as,"  &c.,  pcoo 
requiring  him  to  comply  with  the  requisition  of  the  notice  ^ 
within  five  days.  A  copy  of  this  order  was,  on  the  said  3d  March, 
1858,  affixed  to  the  outer  wall  of  the  said  structure ;  but  the  same 
was  not  further  or  otherwise  served  upon  any  person  whatever.  The 
Commissioners  did  not  then  know  the  residence  of  any  owner  or  his 
agents ;  and  there  was  then  no  occupier  actually  found  on  the  premises. 

In  March,  1858,  after  the  expiration  of  the  five  days  named  in  the 
order,  the  Commissioners  of  Police  caused  the  said  west  wall  to  be 
palled  down,  and  a  hoarding  to  be  erected  round  the  premises. 
Between  the  last- mentioned  day  and  the  day  of  the  making  the  report 
herebafter  next  mentioned,  nothing  whatever  was  done  to  the  pre- 
mises by  the  appellants  or  the  occupier,  or  any  other  person  except 
the  persons  employed  by  the  Commissioners. 

After  the  west  wall  had  been  so  pulled  down,  the  appellants  were 
informed  of  the  fact,  and  instructed  their  attorney  to  apply  to  the 
Commissioners  on  the  subject.  In  reply  to  a  letter  from  the  appel- 
lant's attorney.  Captain  Labalmondiere,  on  Slst  March,  1858,  caused 
to  be  written  and  sent  a  letter  stating  that,  the  works  specified  in  the 
notice  of  5th  February  not  having  been  carried  out,  and  the  order  of 

(•)  In  the  eopy  of  the  notice  noeompaoyiog  the  onae,  the  notioe  wm  addreued  **  To  the 
vaer  end  oeenpier  of  the  atniotare  known  aa,"  Ae. 
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8d  March  not  having  been  attended  to,  it  beeame  the  duly  of  the 
Commissioners  to  order  the  works  to  be  carried  out* 

•  Shortly  before  9th  April,  1868,  the  Commissioners  were  informed 
that  the  residue  of  the  premises  were  in  a  dangerous  state:  and  the 
Commissioners  thereupon  required  a  surveyor  to  survey  the  aame^  Be 
^^oirn  accordingly,  oh  9th  April,  1858,  surveyed  the  same,  and  made 

^  -'  a  ^written  report,  to  the  effect  that  the  building  was  in  a  dan- 
gerous state.  On  12th  April,  1858,  the  Commissioners  served  a 
notice  upon  the  appellants,  and  also  fixed  two  copies  of  the  same  on 
a  conspicuous  part  of  the  premises,  one  addressed  to  the  owner,  the 
other  to  the  occupier,(a)  requiring  him  to  take  down  and  otherwise 
secure  certain  otner  parts  of  the  premises.  This  was  signed  .by  the 
respondent.  No  part  of  the  work  required  by  the  said  nptice  to  be 
done  has  been  done  by  the  appellants  or  any  other  person,  except  bj 
the  Commissioners  as  after  mentioned. 

On  5th  May,  1868,  th^  Commissioners,  upon  complaint  to  a  magis- 
trate of  the  Metropolitan  Police  Courts  sitting  at  the  Southwark  Po- 
lice Court,  in  the  county  of  Surrey,  obtained  a  summons  addressed 
"  To  the  owner  of  the  structure  situate  or  known  as/'  &c.,  reciting  the 
complaint  (among  other  things  "that  notice  has  been  given  to  you, 
the  said  owner,"  to  render  the  premises  secure),  and  reqairing  him  to 
appear  and  answer  the  said  summons.  This  summons  the  Oonamis- 
sioners  served  on  the  appellants,  and- affixed, a  copy  of  the  same  on  a 
conspicuous  part  of  the  premises. 

On  l2th  May,  1858,  the  day  named  for  the  hearing  of  the  sum- 
mons, William  Dodd  appeared  at  the  Southwark  Police  Conrt  on 
behalf  of  the  Commissioners.  No  one  appeared  on  behalf  of  anr 
owner  or  occupier  of  the  premises.  The  service  of  the  notice  ol  10th 
April,  1858,  on  the  appellants,  and  the  said  affixing  of  the  copy  of  the 
same  on  the  premises,  were  proved:. and  evidence  was  given,  to  the 
satisfaction  of  the   magistrate,  that  the  appellants  had  been  duly 

*5381  '^^^^^^  ^^^  ^^  ^^  summons.  *The  magistrate  thereupon 
^  made  an  order,  addressed  "To  the. owner  and  occupier  of  the 
structure  known  as,"  &c.,  requiring  him  to  comply  with  the  reqni^- 
tion  of  the  said  notice  within  fourteen  days.  This  order  was  served 
on  the  appellants,  and  a  copy  thereof  was  affixed  cm  a  conspicuous 
part  of  the  premises.  .  The  order  not  having  been  complied  with 
within  the  time  therebv  limited,  the  Commissioners,  in  June,  1868, 
without,  having  obtained  any  other  order  than  that  last  set  out»  pulled 
down  the  residue  of  the  building. 

The  appellants  have  never  in  any  way  submitted  to  or  acquiesoed  in 
the  last-mentioned  order^  or  the  prder  for  pulling  down  the  west  wall ; 
but  are  now  proceeding  by  action  against  one  of  the  Commissioners 
and  the  surveyor  for  what  has  been  done  under  such  orders. 

The  Commissioners,  in  so  doing,  and  in  pulling  down  the  said  west 
wall,  and  in  surveying  and  shoring  up  the  said  premises,  and  putting 
up  hoardings  to  fence  them  rpund,  incurred  an  expense  of  86/.  9«.  Sd: 
and,  on  lOth  September,  1858,  demanded  the  same  of  the  appellants. 
On  27th  November,  1858,  no  part  of  the  said  sum  having  been  paid 
to  the  •  Commissioners,  the  Commissioners  summoned  the  i^pellants 

(a)  The  oop/  of  th«  ootios  which  ftocompaoied  (he  eaie  was  •dUreseed  **  To  the  ovoor  aad 
ocoapier  of  the  itHieiifire  khown  m/'  Ac. 
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b^re  a  magistrate  of  the  Police  Gourt8it)f  the  HetropoUsyr  sitting,  at 
the  Soitthwark  Police  Court,  in  the  county  of  Surrey^,  to  recover  from 
them  the  said  sum  of  86^.  9^.  8d.  The  summons  was  addressed  "  To 
Frederick  Lowten  Spinks,  o^"  kOi,  ''the  owner  of  the  structure 
situate  or  known  as,"  &c.  In  compliance  with  the  said  summons  the 
appellants,  by  their  attorney,  appeared  before  such ,  magist^te :  when 
the  said  attorney  produced  the  said  l^ase  of  lat  January,  1858.  The 
execution  of  it  was  admitted ;  and  the  attorney  for  the  appellants 
contended  *that  they  were  .not  liable  to  .pay  the  said  expenses. .  pttKoq 
Evidence  was  given,  to  the  satis&ction  of  the  magistrate,  of  ^ 
the  reasonableness  of  the  said  expenses.  The  magistrate  decided  that 
the  appellants  were  liable  to  pay  the  said  expenses,  and  made  an  order 
accordingly,  addressed  '^  To  Frederick  Lowten  Spinks,  of/'  &c^,  '*  and 
Stephen.  Mourilyan,  of,"  &c.,  ''the  owners  of.  me  structure  known 
as,"  &0. 
The  questions  for  the  opinion  of  this  Court  are: 

1.  Whether,  on  the  facts  stated,  the  magistrate  bad  ^  jurisdiction  to 
make  any  order. 

2.  Whether  the  order  appealed  against  is  valid. 

8.  Whether  the  appellants,  under  the  circumstances  stated,  arte 
liable  to  pay  to  the  Police  Commissioners  the  amount  mentioned  in 
the  said  order.     . 

4.  Whether  such  liability,  <if  any,  can  .be  enforced  by  this  summary 
process. 

T.  F.  ElUt,  for  the  respondent.-^The  order  for  payment  of  these  ex- 
peases  was  properlvdirecled  to  the  appellants.  They  are  liable  for  them, 
as  owners,  within  the  meaning  of  sects.  72  and  73  of  stat.  18  &  19  yict.c. 
122.  Sect  3  enacts  that  the  word  "  owner"  shall  apply  to  everv  person  in 
possession  or  receipt  either  of  the  whole  or  of  any  part  of  the  rents 
or  profits  of  any  land  or  tenement,  or  in  the  occupation  of.  such  land 
or  tenement  other  than  as  a  tenant  from  year  to  year ,  or  for  any  less 
term,  or  as  a  tenant  at  will."  The  appellants  are  in  receipt  of  actual 
and  substantial  rents  and  profits  of  tne  premises  through  Neill,  their 
tenant ;  aiid  are  therefore  owners  within  sect*  3,  on  the  construction 
of  it  adopted  bv  the  Court  in  Evelyn  v.  Whicheord,  E.  B.  &  £.126 
(B.  G.  L.  B.  vol.  96).  *The  appellants  contend  that.  Neill  is  r^e^Q 
the  party  liable.  But  he  does.not  actually  occupy:  and,  where  ^ 
there  is  no  actual  occupier,  the  owner  is  liable.  [Cockburn,  CL  J., — 
Is  he  not  primarily  liable  in  any  easel]  Se  is.  ;  The  order  tp,take 
(lown  or  repair  is,  bv  sect  73,  to  be  directed  to  him,  "  or,  pn  his 
de&ult,  the  occupier:''  and  the  same  section  makes  the  owner  liable 
to  pay  the  expenses  incurred  by  the  Commissioners  ''  without  preju- 
dice to  his  right  to  recover  the  same  from  any  lessee  or  other  person 
liable  to  the  expenses  of  repairs."  So  that  the  owner  is  clearly  the 
party  to  whom  the.  Commissioners  are  to  look,  in  the  first  instance, 
where  there  is  also  an  occupier ;  and  the  only  party  where,  as,  here, 
there  is  no  occupier  at  all.  [Cockburn,  C.  J« — Suppose  t;he  owner  is 
biso  the  occupier.]  In.  that  case  also  the  owner  alo^, would  be  liable. 
[Cockburn,  C.  J.i--If  the  tenant  actually  occupies  for  a  longer  term 
than  from  year  to  year,  he  is  an  owner  within  the  meaning  of  sect  3. 
Would  both  lessor  and  lessee  be  liable  in  that  case,?]  They  would ; 
and  the  lessor  would  be  liable  in  the  fire^t  instance.  -  The  object  of  the 
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statute  was  to  give  more  than  one  remedy  to  the  CommisHioners.  But 
here  the  lessee  does  not  occupy ;  so  that  the  remedy  must  be  confined 
to  proceedings  against  the  lessor. 

[The  other  points  raised  by  the  case  were  not  discussed  on  either 
side.] 

Manisiy,  for  the  appellants. — ^Neill,  the  lessee  of  the  premises,  is  the 
only  party  liable  for  these  expenses.  He  is  the  owner  within  sect  3. 
[Cbompton,  J. — Is  he  the  first  owner  ?]  He  is  the  only  owner  con- 
templated by  the  statute  where  the  premises  are  occupied  (and 
^e:^A\'\  ^^®y  ^^®  substantially  occupied  here)  by  a  tenant  for  a  *looger 
J  term  than  from  year  to  year.  [Crompton,  J. — Sect.  97,  which 
provides  for  the  apportionment  of  the  expenses  paid  by  owners,  seems 
to  contemplate  more  than  one  kind  of  owner.]  It  contemplates  both 
an  ownership  by  the  lessee,  arising,  as  here,  from  occupation,  and  an 
ownership  by  the  lessor,  when  he  happens  to  be  also  the  occupier: 
but  it  does  not  contemplate  any  ownership  apart  from  occupation. 
The  greater  part  of  lands  in  the  metropolis  are  held  under  long  leases, 
and  the  Legislature  intended,  as  was  reasonable,  to  make  the  tenants 
occupying  under  such  leases  the  owners  of  the  premises,  so  &r  as 
regarded  their  liability  to  repair  and  secure  the  premises  held  by  them; 
and,  in  default,  to  pay  the  expenses  consequently  incurred  by  the  Com- 
missioners. In  Ex  parte  The  Overseers  of  Saffron  Hill,  Bail  Court, 
before  Grompton,  J.,  24  L.  J.  M.  C.  56,  it  was  held  that  a  tenant  occu- 
pying premises  under  a  lease  for  twenty-one  years  was  an  owner  within 
sects.  2  and  42  of  the  old  Metropolitan  Building  Act  (7  &  8  Vict.  c. 
84),  so  as  to  be  liable  to  pay  to  the  overseers  the  expenses  incurred, 
on  his  default,  in  pulling  down  the  premises,  which  had  become  dan- 
gerous. [Hill,  J. — The  language  of  sect.  42  of  that  statute  differs 
from  the  language  of  sect.  78  of  this.  Under  the  former,  the  over- 
seers were  to  recover  the  expenses  "  from  the  owner  of  every  such 
building,  being  the  person  entitled  to  the  immediate  possession 
thereof."  Under  that,  a  lessee  for  twenty-one  years  would,  no  doubt, 
be  the  party  liable.]  In  sect.  2,  the  interpretation  clause  of  that 
statute,  the  definition  of  owner  is  the  same,  almost  word  for  word,  as 
in  sect.  3  of  the  present  Act.  Neill  is  *'  in  the  occupation'*  of  the 
*n421  ^P''^"^^^^^  within  the  meaning  of  both  Acts,  though  he  does  not 
-I  actually  reside  on  the  spot:  and,  if  the  appellants  had  entered 
upon  the  premises  in  obedience  to  the  order,  and  had  executed  the 
works  prescribed,  he  could  have  brought  an  action  of  trespass  against 
them^  [Crompton,  J. — He  would  be  liable  to  the  poor-rate.]  He 
would :  the  Legislature  has  imposed  both  liabilities  upon  the  party 
by  whom  it  ought  in  reason  to  be  borne.     [He  was  then  stopped.] 

T.  F.  Ellis,  in  reply. — The  liability  to  poor-rate  which  attaches  to 
the  party  having  a  beneficial  occupation  is  the  result  of  a  special  rule: 
it  has  no  analogy  with  the  liability  which  is  created  by  this  statute, 
and  which,  where  it  attaches  to  an  occupier  at  all,  attaches  only  to  an 
actual  and  visible  occupier.  Sect.  73  clearly  gives  the  primary  remedj 
against  the  lessor ;  ana  a  second  remedy  against  the  lessee,  if,  and  only 
if,  he  be  in  actual  occupation  of  the  premises.  Ex  parte  The  Over- 
seers of  Saffron  Hill  is  no  authority  as  to  the  construction  of  the  pre- 
sent statute.  Ths  word  "owner,"  in  sect.  42  of  stat.  7  &  8  Victc. 84, 
upon  which  that  case  turned,  is  explained  by  the  words  which  imme- 
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diately  follow,  "being  tlie  person  entitled  to  the  immediate  posses- 
sion :"  and  the  section  gives  the  overseers  a  remedy  only  against  such 
owner. 

CocKBURN,  C.  J. — ^I  am  of  opinion  that  the  order  was  directed  to 
the  wrong  party.     The  question  turns  upon  the  meaning  of  the  word 
owner,  in  sects.  72,  78,  which  makes  the  owner  primarily  liable  for 
these  expenses,    *independently  of  any   remedy   against  the   rwKAQ 
occupier.    I  think  the  appellants  are  not  the  owners  of  the  ^ 
premises,  within  the  meaning  of  those  sections,  and  are  not,  therefore, 
the  parties  primarily  liable  for  these  expenses.     They  have  let  the 
premises  to  Neill  for  a  term  of  twenty-one  years ;  and  I  think  that 
the  appellants  are  right  in  contending  that,  construing  sects.  72,  78, 
accordmg  to  sect.  3,  the  interpretation  clause,  Neill  is  to  be  considered 
as  the  owner  for  the  purposes  of  the  statute.     He  is,  in  the  language 
of  sect.  3,  "  in  the  occupation  of"  the  "  tenement  other  than  as  a  tenant 
from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will."     The 
respondent  relies  on  the  fact  that  no  one  was  found  in  occupation  of 
the  premises.     But  that  may  be  accounted  for  by  the  circumstance 
that  tBe  building  in  question  is  a  chapel,  used  for  divine  service  on 
Sundays,  and  shut  up  on  other  days.     Neill  certainly  took  possession 
of  the  premises,  and  continues  in  possession :  and  there  is  nothing  to 
show  that  he  does  not  occupy  them,  so  far  as  premises  of  that  kind 
can  be  occupied,  or  that  there  is  anv  other  occupier  than  he.     He  is, 
therefore,  within  the  meaning  of  the  word  "  owner,"  as  defined  by 
sect.  3,  and  the  order  under  sect.  78  ought  therefore  to  have  been 
directed  to  him. 
(WiOHTMAN,  J.,  had  left  the  Court  during  the  argument.) 
Crompton,  J. — The  question  turns  on  the  construction  of  sect.  73, 
as  explained  by  sect.  3,  the  interpretation  clause.     Who  is  the  statu- 
tahle  '*  owner"  upon  whom  the  order  under  sect.  73  is  to  be  made  2 
Sect.  8  enacts  that  "  'owner'  shall  apply  to  every  person  in  possessioQ 
or  'receipt  either  of  the  whole  or  of  any  part  of  the  rents  or   r^x^A 
profits  of  any  land  or  tenement,  or  in  the  occupation  of  such   ^ 
land  or  tenement  other  than  as  a  tenant  from  year  to  year  or  for  any 
less  term,  or  as  a  tenant  at  will."     It  seems  to  me  that  the  statute  con- 
templated that  where,  as  in  this  case,  there  is  both  a  first  owner,  in 
receipt  of  the  rents  and  profits,  and  a  second  statutable  owner,  by  vir- 
tue of  occupation  for  a  longer  term  than  from  year  to  year,  such  last 
owner  is  to  be  the  party  liable  for  these  expenses.     One  strong  ground 
for  this  view  is  that  no  other  party  would  have  the  right  to  enter  the 
premises  and  pull  down  such  part  as  was  ruinous.     Neill  is  such 
second  owner :  and  I  therefore  think  that  the  order  should  have  been 
directed  to  him,  and  not  to  the  appellants. 

Hill,  J. — I  am  also  of  opinion  that  Neill  is,  under  the  statute,  the 
owner  to  whom  the  order  under  sect.  73  should  have  been  directed. 
It  has  been  contended  that  he  is  not  in  actual  '*  occupation"  of  the 
premises.  But  there  is  nothing  to  show  that  he  has  parted  with  the 
possession  of  them,  or  that  his  interest  under  the  lease  does  not  con- 
tinue. He  is,  therefore,  substantially,  and  for  the  purposes  of  the 
statute,  in  occupation  of  the  premises;  and  he  occupies  *' other  than 
as  a  tenant  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at 
will.'^    That  makes  him  an  owner  within  the  meaning  of  sect.  3 :  and 
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I  think  that,  where  there  is  sach  owner,  he  is  the  party  liable  for  these 
expenses.    The  order  is  therefore  bad. 

Judgment  for  the  appellants. 


^f^^^  *The  QUEEN  v.  The  Archbishop  of  CANTEBBUBT. 
^^J  Jan.  28. 

Under  sect  98  of  ttot.  1  A  2  Viet.  e.  106,  wbieh  enifeis  that  a  evrate,  wfaoie  lieeoM  tball  ban 
been  reyoked  by  tbe  Bubop  under  tbat  section,  "  may,  witbin  one  montb  after  aerriee  apoi 
bim  of  saeh  revocattODi  appeal  to  tbe  Arobbishop  of  tbe  proTince,  wbo  aball  eooftm  or  aaael 
sttob  reToeation  aa  to  bim  sball  appear  Jatt  and  proper,"  tbe  Arobbishop  it  boand,  if  rcqaettod 
by  the  enraie,  to  bear  bim,  either  in  person  or  by  connnel,  as  to  the  validity  of  the  groands  of 
snob  reyoeation,  and  to  reoeiye  freeb  eyidence  tendered  on  bis  behalf  opon  that  poiat  Tb« 
Archbishop  may  regnlate  the  mode  in  which  the  proceedings  at  such  bearing  are  to  be  eeo- 
dncted :  but  he  cannot,  if  so  requested  to  hear,  confirm  or  annul  tbe  reyoeation  merdy  upon 
the  statements  made  by  the  curate  in  bis  petition  of  appeal,  and  the  written  documents  referred 
to  in  such  petition. 

Where  the  Archbishop  bad  eonflrmed  a  reyoeation  upon  such  last-mentioned  writtsa  cri- 
dence  only,  tbe  Court  issued  a  mandamus  to  bim  *'  to  bear  tbe  said  appeal  and  d%dde  tb« 
merits  thereof." 

BoviLL,  in  last  Michaelmas  Term,  obtained  a  rule  calling  upon  the 
Archbishop  of  Canterbury  "  to  show  cause  why  a  writ  of  mandamus 
should  not  issue,  directed  to  him,  commanding  him  to  make  or  cause 
to  be  made  inquiry  into  the  appeal  of  the  Bev.  Alfred  Poole,  clerk. 
and  the  matters  complained  of,  according  to  the  provisions  of  ^'  stat.  1 
&  2  Vict.  c.  106,  *'  and  to  hear  the  said  appeal,  and  decide  the  merits 
thereof." 

From  the  affidavit  of  the  Bev.  Alfred  Poole,  upon  which  the  rule 
was  obtained,  it  appeared  that,  on  26th  September,  1851,  he  was 
licensed  by  tbe  late  Bishop  of  London  as  assistant  curate  in  the 
church  of  St.  Barnabas,  in  tne  District  Chapelry  of  St.  Paul,  Knights- 
bridge,  in  the  county  of  Middlesex,  and  that  he  had  served  as  such 
curate  till  25th  May,  1858,  upon  which  day  the  present  Bishop  of 
London  revoked  his  license.  On  24th  June,  1858,  he  presented  to 
the  Archbishop  of  Canterbury  a  petition  of  appeal,  signed  by  him  as 
petitioner,  against  such  revocation. 

The  statements  made  in  the  said  petition,  so  far  as  they  are  mate- 
rial, were  as  follows. 

♦5461       *^^   ^^^  March,  1858,  the  petitioner  received  from  the 
■I   Bishop  of  London  the  following  letter. 

"  Fulham,  March  22d,  1858. 
^'  Bev.  and  dear  Sir, 

'*  I  have  received  a  formal  complaint  from  the  Hon.  and  Bev.  F. 
Baring  against  you,  respecting  the  practice  of  confession  at  St.  Barna- 
bas. The  practices  attlributed  to  you  are  of  such  a  character  that,  for 
your  own  sake,  as  well  as  that  of  the  Church,  this  matter  must  be 
fully  investigated.  I  therefore  shall  feel  obliged  by  vour  calling  on 
me  to-morrow  at  London  House,  and,  if  you  will  Send  your  name  to 
my  chaplain,  I  will  see  you  at  once. 

'*  I  remain,  yours  faithfully, 
'^Bev.  Mr.  Poole."  A.  C.  London." 

On  the  following  day  the  petitioner  had  an  interview,  with  the 
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Bishop,  who  informed  him  that  certain  statements,  made  by  certain 
women,  which  the  Bishop  then  read  to  him,  had  been  forwarded  to  the 
Bishop  by  Mr.  Baring.  The  petitioner  thereupon  solemnly  denied  to 
the  Bishop  that  he  ever  put  to  those  women,  or  to  any  persons,  the 
questions  specified  in  those  statements,  or  any  questions  of  a  similar 
import ;  and  asserted  that  those  statements,  so  far  as  they  expressed 
that  he  did  so,  were  entirely  and  deliberately  false.  To  many  ques- 
tions which  the  Bishop  then  put  to  him  respecting  those  statements, 
and  also  respecting  the  petitioner's  opinions  upon  the  general  subject 
of  confession,  the  petitioner  gave  answers  at  the  moment,  of  the  pur- 
port of  which,  as  the  petition  alleged,  he  had  now  no  distinct  recollec- 
tion. At  a  subsequent  interview  the  Bishop  stated  to  the  petitioner 
that  he  had  satisfied  himself  that  no  reliance  was  to  be  placed  upon 
the  evidence  of  the  women  by  whom  ^the  said  statements  had  c^ka't 
been  made.  Upon  this  occasion  the  Bishop  again  questioned  ^ 
the  petitioner  as  to  his  opinions  on  the  subject  of  confession,  and  took 
notes  in  writing  of  his  replies,  but  did  not  read  over  those  notes  to  the 
petitioner,  nor  had  the  petitioner  ever  seen  them,  or  obtained  a  copy 
of  them.  On  5th  May,  1858,  the  Bishop  told  the  petitioner  that  he 
should  give  his  judgment  upon  the  subject  in  a  few  days,  and  asked 
the  petitioner  if  he  had  anything  further  to  say  upon  it ;  to  which  the 
petitioner,  believing  that  he  had  satisfied  the  Bishop  upon  the  matter, 
replied  that  he  had  not.  On  8th  May,  1858,  the  petitioner  received  the 
following  letter  from  the  Bishop. 

"  London  House,  May  8th,  1858. 
"Rev.  and  dear  Sir, 

"I  have  very  careflilly,  and  with  a  very  earnest  desire  to  do  what 
is  right,  considered  the  complaint  made  against  you  by  the  Hon.  and 
Be?.  F.  Baring,  and  the  communications  which  have  passed  between 
myself  and  you  in  connection  with  that  complaint. 

"  While  I  fully  admit  that  the  statements  you  have  made  to  me 
tend  to  make  me  look  with  much  suspicion  upon  the  particular  evi- 
dence laid  before  me,  I  regret  to  say  that,  quite  independently  of  that 
evidence,  I  am  led  by  your  own  admissions  to  regard  the  course  you 
ve  in  the  habit  of  pursuing,  with  reference  to  confession,  as  likely  to 
cause  scandal  and  injury  to  the  Church.  I  feel  especially  that  this 
questioning  of  females  on  the  subject  of  violations  of  the  seventh  com- 
mandment is  of  dangerous  tendency ;  and  I  am  convinced,  generally, 
that  the  sort  of  systematic  admission  of  your  people  to  confession  and 
absolution,  which  you  have  allowed  to  be  your  practice,  ought  not  to 
take  place. 

•*'  Under  the  circumstances  I  feel  I  ought  to  mark  my  sense  r#c4o 
of  the  impropriety  of  what  you  describe  as  your  practice,  and   ^ 
1  shall  therefore  feel  myself  bound,  though  with  great  pain,  to  with- 
draw your  license  as  curate  of  St.  Barnabas,  and  shall  send  you  for- 
mal notice  accordingly." 

On  11th  May,  1858,  the  petitioner  replied  to  this  letter,  asking  to 
be  allowed  the  fullest  opportunity  of  defending  himself  against  the 
charge,  and  requesting  the  Bishop  to  point  out  what  were  the  par- 
ticulars, as  regarded  either  the  admissions  referred  to  or  anything 
that  the  petitioner  had  done,  on  which  the  Bishop's  animadversion 
was  founded ;  and  stating  that  he  refrained  from  entering  into  any 
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explanations  until  he  heard  further  what  were  the  particular  grouids 
on  which  the  Bishop  supposed  him  to  have  contravened  the  laws  of 
the  Church.  On  13th  May,  1858,  the  Bishop  wrote,  in  reply,  refer- 
ring the  petitioner  to  the  reasons  assigned  in  his  former  letter  of  8th 
May,  1858,  and  declining  to  enter  into  further  correspondence; 
but  expressing  himself  ready  to  consider  anything  the  petitioner 
might  suggest.  On  15th  May,  1858,  the  petitioner  wrote  to  the 
Bishop,  complaining  that  he  had  grounded  his  sentence  upon  some 
supposed  admissions  made  by  the  petitioner  as  to  his  general  prac- 
tice; and  again  asking  the  Bishop  to  particularize  those  admissions. 
On  18th  May,  1858,  the  Bishop  sent  a  letter  to  the  petitioner,  saying, 
"  I  do  not  see  what  course  remains,  except  for  me  to  forward  to  yon 
the  enclosed  document,  to  which  I  shall  be  glad  to  receive  your  for- 
mal answer." 

The  following  was  the  document  enclosed. 

*'  To  the  Reverend  Alfred  Poole,  &c. 

"  We,  Archibald  Campbell,  Bishop  of  London,  do  hereby  give  you 
notice,  that  for  a  cause  which  appears  to  us  just  and  reasonable, 
*54Q1  ^^'^^^y  ^^^^f  admitting  females  *to  confession,  you  address  to 
-'  them  questions  of  a  character  calculated  to  bring  scandal  upon 
the  Church,  it  is  our  intention  to  revoke  the  license  dated,"  &c., 
'*  granted  to  you  by  our  predecessor,"  &c. ;  "and  in  order  to  give  yon 
sufficient  opportunity  to  show  cause  to  the  contrary,  we  appoint  yon 
personally  to  attend  us  for  that  purpose  at  London  House,  on  Satur- 
day, the  22d  of  May  instant,  unless  you  prefer  at  any  time  before  that 
day  to  show  such  cause  in  writing  under  your  hand,  addressed  to  us 
at  the  same  place." 

On  21st  May,  1858,  the  petitioner  wrote  to  the  Bishop  as  follows: 
"  I  have  to  acknowledge  your  Lordship's  letter  of  the  18th  instant, 
accompanied  by  a  citation  to  appear  before  your  Lordship  on  Saturday 
next  the  22d  May  instant,  at  ten  o'clock  A.  M.,  to  show  cause  against 
your  Lordship's  threatened  sentence  of  revoking  my  license,  unless  I 
prefer  at  any  time  before  that  day  to  show  such  cause  in  writing  under 
my  hand.  In  obedience  to  your  Lordship's  command,  I  therefore 
proceed  to  address  to  your  Lordship  what  appears  to  me  to  be  neces- 
sary on  my  behalf.  The  ground  on  which  your  Lordship  intimates 
your  intention  to  withdraw  my  license  is  that,  admitting  females  to 
confession,  I  address  to  them  questions  of  a  character  calculated  to 
bring  scandal  on  the  Church.  This  charge  is  made  in  general  terms, 
and  I  do  not  know  in  what  way  I  can  meet  it,  unless  it  be  by  a  gene- 
ral, but  a  solemn  and  entire,  denial  of  its  truth."  He  then  solemnly 
asserted  that  he  had  never  put  any  questions  of  a  nature,  or  in  a  man- 
ner, or  in  language,  "calculated  to  bring  scandal  on  the  Church," 
and,  afler  referring  to  his  letters  of  the  11th  and  15th  May,  demanded 
a  statement  in  writing  of  the  particular  charges  which  he  might  be 
*55m  r®q^^^®^  ^o  meet,  and  requested  that  *a  time  might  be  assigned 
-'  when  he  might  be  heard  by  himself  or  by  his  advisers  before 
the  Bishop,  and  might  also  adduce  such  evidence  as  he  might  be 
advised. 

On  22  May,  1858,  the  Bishop  wrote  in  answer  as  follows :  "  I  have 
carefully  considered  your  letter  dated  21st  May,  which  I  received  last 
nighty  and  which  I  understand  to  be  your  formal  answer  to  the  cita> 
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tion  to  appear  before  me  this  day  at  ten  o'clock,  unless  you  preferred 
to  show  cause  why  your  license  should  not  be  revoked,  by  sending  to 
me  a  written  statement.  Your  letter  of  the  21st,  with  your  previous 
communications  referred  to  in  that  letter,  I  take  to  be  your  defence, 
and  I  greatly  regret  that  I  do  not,  from  what  you  have  urged,  feel 
myself  exonerated  from  the  duty  of  revoking  your  license."  The 
Ucense  was  formally  revoked  on  25th  May,  1858. 

The  petitioner  then  prayed  that  "  your  Grace  will  be  pleased  to 
annul  the  said  revocation  of"  the  petitioner's  **  license  by  the  Bishop 
as  aforesaid,"  and  "  to  appoint  a  time  for  the  hearing  of  the  petitioner 
on  the  matter  of  the  said  appeal ;  and  that,  at  the  time  so  to  be 
appointed  by  your  Grace,  you  will  be  pleased  to  sit  judicially,  and  to 
hear  him,  the  petitioner,  by  counsel,  on  the  matter  of  the  said  appeal, 
and  to  allow  any  witnesses  to  be  examined  vivfi  voce,  whether  against 
the  said  petitioner  or  on  his  behalf." 

Among  other  reasons  assigned  in  the  petition  why  its  prayer  should 
be  granted,  were  the  following. 

"Because  the  statements  forwarded  to  the  Bishop  of  London  by 
Mr.  Baring  are,  in  substance,  entirely  and  deliberately  untrue. 

**  Because  the  revocation  of  the  license  by  the  Bishop  is  grounded 
by  his  Lordship  upon  certain  supposed  *admissions  or  confes-  r«cti 
sions  made  by  the  petitioner,  which  he  has  never  had  an  op-  '• 
portunity  of  explaining,  the  language  of  which  he  does  not  know,  the 
Bishop's  understanding  of  which  he  does  not  know,  and  a  copy  of 
which,  as  taken  down  by  the  Bishop,  has  been  refused  him  by  his 
Lordship,  so  that  the  petitioner  cannot  tell  for  what  cause  his  license 
has  been  revoked. 

^'  Because  the  petitioner  has  never  had  sufficient  opportunity  given 
to  him  of  showing  cause  why  his. license  should  not  be  revoked,  his 
supposed  admissions  and  confessions  never  having  been  distinctly 
stated,  so  that  he  knew  not,  and  knows  not  now,  what  he  is  supposed 
to  have  admitted;  and  the  Bishop  having  sent  his  own  adviser  to 
take  evidence  against  him  behind  his  back,  and  without  giving  him 
any  notice  thereof,  and  having  refused  to  assign  a  time  when  he  might 
be  confronted  with  his  accusers,  and  might  be  heard,  and  might  ad- 
duce evidence  before  his  Lordship,  as  requested  in  the  petitioner's 
letter  of  21st  May." 

Mr.  Poole's  affidavit  further  alleged  that,  on  9th  July,  1858,  he 
received  a  letter  from  the  Archbishop  as  follows :  "  I  have  considered 
very  carefully  the  statements  contained  in.  your  petition  of  appeal 
against  the  revocation  of  your  license  as  curate  by  the  Bishop  of 
London,  which  you  have  presented  to  me,  under  the  provisions  of 
Stat.  I  k  2  Vict.  c.  106,  s.  98.  Under  that  statute  the  Bishop  has 
jX)wer,  after  having  given  to  the  curate  sufficient  opportunity  of  show- 
ing reason  to  the  contrary,  to  revoke  summarily  and  without  further 
process  any  license  granted  to  any  curate,  for  any  cause  which  shall 
appear  to  such  Bishop  to  be  good  and  reasonable.  My  duty  therefore 
is  to  examine,  in  the  first  place,  whether  sufficient  opportunity  has  been 
given  to  you  of  showing  ♦reason  to  the  contrary;  and  I  find  ^#-50 
that  by  a  formal  letter  under  the  hand  of  the  Bishop,  dated  the  ^  ^ 
18th  of  May,  you  were  appointed  personally  to  attend  the  Bishop  for 
that  purpose  at  Loudon  House  on  the  22d  of  May,  unless  you  pre- 
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ferred,  at  any  time  before  that  day,  to  show  such  reason  in  writing 
under  your  hand :  and  that  on  the  21st  of  May,  in  obedience  to  the 
Bishop's  letter,  you  addressed  to  him  in  writing,  under  your  hand, 
what  appeared  to  you  to  be  necessary  on  your  behalf. 

"  I  have  to  consider,  secondly,  whether  there  has  been  good  and 
reasonable  cause  for  the  revocation  of  your  license. 

'*  It  appears  from  the  statements  in  your  formal  reply  of  the  21st 
of  May,  and  in  your  letter  of  the  15th  of  May,  to  which  in  your  for 
mal  reply  you  refer  the  Bishop,  that  you  have  been  in  the  practice  of 
conducting  a  system  of  private  confession  and  absolution  among  yoor 
people,  and  that  the  Bishop  deemed  such  practice  to  be  not  aatbo- 
rized  by  the  Church  of  England,  and  to  be  calculated  to  bring  scandal 
on  the  Church. 

**  I  concur  with  the  Bishop  in  the  view  which  he  has  taken  of  your 
practice  in  this  respect,  and  therefore  think  it  just  and  proper  to  con- 
firm the  revocation  of  your  license ;  and  I  confirm  it  accordinglj." 

The  formal  confirmation,  by  the  Archbishop,  of  the  revocation  of 
the  license  by  the  Bishop  was  sent  enclosed  in  this  letter. 

The  affidavit  further  stated  that  the  Archbishop  took  no  farther 
notice  of  the  petition ;  that  the  petitioner  was  never  summoned  before 
him,  or  heard  by  him,  either  personally  or  by  counsel ;  that  no  oppor- 
tunity was  ever  afforded  by  the  Archbishop  to  the  petitioner  of  being 
*f)5S1  *^^^^^  ^^  ^^^  appeal ;  and  that  it  never  had  been  beard.  That 
-'  the  petitioner  never  intended  that  his  letter  of  21st  May  should 
contain,  nor  did  he  ever  mean  to  say  that  it  did  contain,  all  that  was 
necessary  to  urge  on  his  behalf.  That  he  merely  intended  that  letter 
as  a  ^'  formal  answer,''  such  as  the  Bishop  had  required  him  to  gire 
to  the  Bishop's  letter  of  the  18th  May.  That  he  did  not  intend  it  to 
be  a  *'  showing  of  cause"  why  his  license  should  not  be  withdrawn,  in 
the  legal  sense  in  which  a  curate  is  entitled  to  show  cause.  That  he 
could  not  show  cause,  so  long  as  he  remained  unfurnished  with  par- 
ticulars of  the  charges  against  him,  and  without  an  opportunity  of 
being  heard  by  his  legal  advisers. 

On  24th  January,  1859,  the  Archbishop  made  an  affidavit,  in 
answer  to  the  affidavit  of  Mr.  Poole,  as  follows. 

"  1.  I  received,  on  the  24th  day  of  June  1858,  from  the  Rev.  Alfred 
Poole,  late  assistant  stipendiary  curate  in  the  church  of  St.  Barnabas, 
in  the  district  chapelry  of  St.  Paul's,  Wilton  Place,  in  the  county  o\ 
Middlesex:  and  diocese  of  London,  a  petition  of  appeal  in  writing, 
under  the  provisions  of  the  Act  of  Parliament  of  the  14  2  Vict  c 
106,  particularly  mentioned  in  the  affidavit  of  the  said  Rev.  Alfred 
Poole,  sworn  the  19th  day  of  November  last. 

"  2.  I  immediately  proceeded  to  make  inquiry  into  the  matter  com- 
plained of  in  the  said  petition,  and  accordingly,  on  the  Ist  day  of 
July  1858,  I  sent  such  petition  of  appeal  to  the  Lord  Bishop  of  Lon* 
don,  and  requested  his  Lordship's  answer  thereto ;  and  on  or  about 
the  3d  day  of  July,  1858,  the  said  Lord  Bishop  returned  to  me  the 
*5541  ^'^  petition  of  appeal,  accompanied  *by  a  letter  under  his 
-I  Lordship's  hand,  of  which  the  following  is  a  true  copy. 

•' '  Fulham  Palace.  July  3,  1858. 
*' '  My  dear  Lord, 

''  *  I  have  been  so  incessantly  occupied  by  other  business,  that  I 
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have  not  been  able  to  answer  your  Grace's  letter  of  the  1st,  respecting 
Mr.  Poole's  appeal,  till  to-day. 

**'!  bej?  now  to  inform  your  Grace  that  my  letter  to  Mr.  Poole  of 
May  the  8th  contains  a  formal  statement  of  the  grounds  on  which  his 
license  was  revoked*    I  beg  to  return  to  your  Grace  the  appeal. 

I  remain,  my  dear  Lord, 
" '  Very  faithfully  yours, 

*' '  A.  C.  London; 
"  His  Grace  the  Archbishop  of  Canterbury.' 

**3.  That  I  thereupon  proceeded  to  consider  the  contents  of  the 
said  petition  of  appeal,  and,  having  carefully  considered  the  admis^ 
sions  and  statements  of  the  said  Alfred  Poole,  as  set  forth  in  the  said 
petition,  I  was  of  opinion,  upon  such  admissions  and  statements  of 
theSev.  Alfred  Poole  himself,  that  the  said  Lord  Bishop  of  London  had 
good  and  reasonable  cause  to  revoke,  summarily  and  without  further 
process,  the  license  granted  to  the  said  Bev.  Alfred  Poole,  and  to 
remove  him  from  the  said  stipendiary  curacy ;  and  I  therefore  gave 
mv  decision  in  such  appeal,  in  writing  under  my  hand,  confirming  the 
said  revocation." 

Sir  FUzroy  Kelly,  Attorney-General,  Dr.  Tvnss  and  Sumner  now 
showed  cause. — The  question  for  the  Court  is  whether  the  Arch- 
bishop has  properly  heard  and  determined  Mr.  Poole's  appeal.  Sect. 
98  of  Stat.  1  &  2  Vict.  c.  106,  after  empowering  the  Bishop  to  license 
*any  curate  actually  employed  by  any  non-resident  incumbent  t^kkk 
within  his  diocese,  enacts  *'  that  the  Bishop  shall  have  power,  ^ 
after  having  given  to  the  curate  sufficient  opportunity  of  showing 
reason  to  the  contrary,  to  revoke,  summarily  ana  without  further  pro- 
cess, any  license  granted  to  any  curate,  and  to  remove  such  curate,  for 
any  cause  which  shall  appear  to  such  Bishop  to  be  good  and  reasona- 
ble: Provided  always,  that  any  such  curate  may,  within  one  month 
after  service  upon  him  of  such  revocation,  appeal  to  the  Archbishop 
of  the  province,  who  shall  confirm  or  annul  such  revocation  as  to 
him  shall  appear  just  and  proper."  Now  it  is  clear,  from  the  Arch- 
bishop's  letter  to  Mr.  Poole  of  9th  July,  that  the  Archbishop  has  fully 
considered  and  determined  the  two  points  upon  which  he  haa  to  adjudi- 
cate; viz.,  first,  whether  the  Bishop,  before  revoking  the  license,  gave 
Mr.  Poole  sufficient  opportunity  of  showing  reason  to  the  contrary; 
secondly,  whether  there  was  good  and  reasonable  cause  for  the  revocation 
of  ihe  license  by  the  Bishop.  As  to  the  first  point :  Mr.  Poole,  in  his 
letter  of  11th  May.  asks  for  an  opportunity  of  defending  himself,  and 
inquires  the  grounds  of  the  Bishop's  decision.  The  Bishop's  answer, 
of  I3th  May,  can  have  left  Mr.  Poole  under  no  misapprehension  of 
the  nature  of  the  charge  against  him.  And  Mr.  Poole's  reply,  of  15th 
May,  plainly  shows  that  he  did  not  misapprehend  it.  Then,  the 
charge  being  definite  and  ascertained,  the  Bisnop,  on  18th  May,  gives 
Mr.  Poole  formal  notice  to  attend  before  him  and  show  cause  against 
it,  in  person,  upon  the  22d  May ;  or  by  writing,  if  he  preferred  it, 
licfore  that  day.  Mr.  Poole's  reply,  of  21st  May,  contains  no  denial 
of  that  which  he  must  have  well  known  was  the  charge  that  he  was  ^ 
required  *to  meet,  namely,  of  his  general  practice,  admitted  by  r^erc/*  f? 
him,  of  receiving  females  to  confession,  and  addressing  to  them  '- 
qaestions  of  a  character  calculated  to  bring  scandal  upon  the  Church.    . 
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This  correspondence  proves  that  he  had  sufficient  opportunity  of 
showing,  but  did  not  show,  "reason  to  the  contrary,"  before  the  revo- 
cation of  his  license  by  the  Bishop  on  22d  May.  Then,  as  to  the 
second  point.  The  Archbishop  collected,  from  the  facts  brought  before 
him  upon  the  petition,  the  cause  for  which  the  Bishop  revoked  the 
license,  viz.,  the  general  practice  by  the  petitioner,  as  admitted  by 
himself,  of  the  system  of  confession.  That  was  the  ground  upon 
which  the  Bishop  rested  his  decision  in  his  letter  to  Mr.  Poole  of  8th 
May,  in  which  he  expressly  states  that  he  decides  quite  independeatlv 
of  the  particular  charges  brouglit  by  Mr.  Baring.  And  this  is  the 
ground  upon  which  the  Archbishop,  in  his  letter  of  9th  July,  and  in 
his  affidavit,  states  that  he  confirmed  that  decision.  If  the  Arch- 
bishop is  satisfied  upon  the  admissions  of  Mr.  Poole,  that  his  practice 
is  calculated  to  bring  scandal  upon  the  Church,  the  Archbishop  is 
under  no  obligation  to  hear  the  appeal  further.  Sect.  98  provides 
that  the  Archbishop  "shall  confirm  or  annul  such  revocation  as  to 
him  shall  appear  just  and  proper."  Sect.  Ill  provides  that  the 
appeal  shall  be  in  writing,  and  enacts  that  the  Archbishop  shall 
''make  or  cause  to  be  made  inquiry  into  the  matter  complained  of, 
and  shall,  after  such  inquiry,"  "  give  his  decision."  Sect.  123  enacts 
'*that  when  authority  is  given  by  this  Act  to  any  Archbishop  or 
Bishop  to  require  any  statement  or  facts  to  be  verified  by  evidence, 
or  to  inquire  or  to  cause  inquiry  to  be  made  into  any  facts,  snch 
Archbishop  or  Bishop  may  require  any  such  statement  or  any  of  snch 
i^KKtri   *facts  to  be  verified  in  such  manner  as  the  said  Archbishop  or 

-'  Bishop  shall  see  fit."  But  those  sections  still  leave  it  in  the  dis- 
cretion of  the  Archbishop  whether  he  will  require  any  evidence  at  all 
to  be  taken.  [Lord  Campbell,  C.  J. — Does  not  the  word  "appeal,"  in 
sect.  98  imply  that  the  appellant  is  to  be  heard  ?]  Not  if  there  are  suffi- 
cient admissions,  under  the  hand  of  the  appellant,  to  justify*  in  the 
opinion  of  the  Archbishop,  the  revocation  of  the  license  by  the  Bishop. 
When  the  doctrine  admitted  to  be  held  by  the  appellant  is  heterodox 
upon  the  face  of  it,  and  no  fact  is  in  dispute,  the  Archbishop  need  not 
hear  the  appeal  further.  [Hill,  J. — Do  you  say  that  the  party  is  in 
no  case  entitled  to  be  heard:  or  that  the  hearing  is  mei-ely  discretion- 
ary ?]  In  some  cases  he  may  be  entitled  to  be  heard :  as,  where  some 
fact  is  in  dispute.  The  question  is,  whether  the  Archbishop  has 
fieard.  [Lord  Campbell,  C.  J. — Surely  the  Archbishop  has  not 
heard,  in  the  manner  prayed  by  the  appellant's  petition.]  A  decision 
upon  the  written  admissions  is  a  hearing.  [Wightman,  J. — I  think 
not.  Even  on  a  technical  objection,  a  demurrer,  as  it  were,  to  the 
revocation,  the  appellant  is  entitled  to  be  heard.  The  Archbishop 
cannot  decide  that  objection  without  an  actual  hearing.  Crompto.v, 
J. — The  petitioner  has  a  right  to  be  heard,  in  order  to  explain  the 
extent  and  meaning  of  his  admissions.]  In  Rex  v.  The  Bishop  of 
Ely,  5  T.  R.  475,  it  was  held  that  the  visitor  of  a  College  is  not  bound, 
on  an  appeal  by  a  fellow  against  a  sentence  of  amotion,  to  hear  parol 
evidence  as  to  disputed  facts,  but  that  he  hears  the  appeal  sufficiently 
if  he  decides  upon  the  grounds  of  appeal  and  the  answer  to  them,  when 
i^-Ko-i   both  are  before  him  in  writing.    Buller,  J.,  in  giving  *j  udgment, 

J  says:  '*The  whole  turns  upon  the  equivocal  use  of  the  word 
'heard.'     The  appellant  thought  he  had  a  right  to  be  heard  jjersonaHy 
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before  the  visitor,  and  that  the  Bishop"  (the  visitor)  "  ought  not  to 
have  decided  wiiliout  hearing  parol  evidence.     But  that  is  not  the  course 
of  proceeding  on  these  appeals.     Here  the  appellant  states  that  he  did 
appeal ;  that  the  College  sent  their  answer  to  the  Bishop :  and  that 
he  (the  appellant)  replied  to  it :  then  the  Bishop  did  hear  the  appeal 
in  the  way  in  which  such  appeals  are  usually  heard."     [Wightman, 
J. — ^There  was   no  request  there  by  the  appellant  to  be  heard  per- 
sonally.]    The  judgment  of  Buller,  J.,  really  governs  the  present 
case.    In  Bartlett  v.  Kirkwood,  2  E.  &.  B.  771  (E.  C.  L.  R.  vol.  75), 
ibis  Court  expressed  an  opinion  that  proceedings  for  a  sequestration 
under  stat.  1  &  2  Vict.  c.  106,  need  not  be  conducted  with  all  the 
formalities  of  a  Court  of  law.     There  is  no  reason  why  an  appeal 
under  the  same  statute  should  not  be  completely  made  in  writing. 
[Lord  Campbell,  C.  J. — It  cannot  be  supposed  that  the  appellant 
meant  the  Archbishop  to  decide  upon  what  he  had  before  him  in 
writing,  without  a  hearing.]     Whether  that  be  so  or  not,  the  Arch- 
bishop had  a  discretion  to  grant  a  hearing  or  refuse  it.     [Wightman, 
J. — The  appeal  is  against  the  correctness  of  the  Bishop's  decision  on 
the  facts  as  Admitted.    Cbompton,  J. — Besides,  if  necessary,  the  appel- 
lant need  not  confine  himself  to  that.     I  think  that,  under  the  Act,  he 
may  introduce  new  facts,  if  he  chooses.]     Suppose  that  sect.  Ill  had 
bt«n  omitted,  and  that,  consequently,  the  appeal  might  have  been  oral, 
instead  of  written.    In  that  case,  had  Mr.  Poole  gone  before  the  Arch- 
bishop, and  made  his  complaint  viv4  voce,  the  Archbishop  would  have 
been  justified  in  deciding  against  him  at  once  on  the  *fact8   f^ckq 
admitted,  even  though  the  appellant  had  then   demanded  a   '- 
further  hearing.     Suppose  that  the  Archbishop  should  decide,  as  he 
would  have  a  right  to  do,  that  all  proceedings  upon  appeal  before  him 
shiill  be  conducted  in  writing.     [Lord  Campbell,  C,  J, — He  might 
have  a  discretion  to  do  so,  if  both  parties  were  properly  before  him, 
and  the  matter  were  regularly  gone  into  a  second  time.     But  here  the 
Archbishop  has  gone  merely  into  the  first  proceedings.] 

Bovil',  Dr.  Phillimore,  and  Gokridgey  in  support  of  the  rule,  were  not 
heard. 

Lord  Campbell,'  C.  J. — I  regret  that  this  mandamus  must  issue. 
I  was  in  hopes  that  this  controversy  would  have  come  to  an  end 
without  this  discussion.  But  we  have  no  discretion.  No  doubt  the 
Archbishop  acted  most  conscientiously,  and  with  a  sincere  desire  to 
promote  the  interests  of  the  Church :  but  we  all  think  that  he  has 
taken  an  erroneous  view  of  the  law.  lie  was  bound  to  hear  the 
ap|)ellant,  and  he  has  not  heard  him.  It  is  One  of  the  first  principles 
of  justice,  that  no  man  should  be  condemned  without  being  heard. 
We  do  not  say  whether  the  Archbishop's  decision  was  right  or  wrong. 
We  say  only  that  he  has  not  heard  the  petitioner.  **Qui  statuit 
aiiquid,  parte,  inaudita  altera,  aequum  licet  statuerit,  a^quus  baud  fuit." 
The  legislature  here  gives  an  appeal  from  the  Bishop  to  the  Arch- 
blAop :  that  implies  that  the  appellant  is  entitled  to  an  opportunity 
of  being  heard.  The  appellant  here  has  not  been  heard.  In  his 
I^tition  he  denies  almost  everything  charged  against  him,  specifically, 
and  asks  the  Archbishop  to  appoint  a  time  and  place  at  which  he  may 
be  heard  ♦and  adduce  evidence  in  his  behalf.  Without  any  r^s.nr. 
communication  with  him,  his  judge  decides  against  him.    That   '- 
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was  not  a  hearing.  The  appellant  should  have  had  an  opportunity  of 
arguing,  before  the  Archbishop,  that  the  Bishop's  decision  was  not 
correct  upon  the  facts.  We  think  that  the  mandamus  to  hear  the 
appeal  must  go,  as,  in  our  opinion,  there  has  been  no  hearing.  As  to 
the  mode  in  which  the  hearing  should  be  conducted,  we  give  no 
opinion :  but  we  have  no  doubt  that  it  will  be  conducted  in  a  satis&c- 
tory  manner. 

WiOHTMAN,  J. — It  is  not  our  duty  to  give  an  opinion  upon  the 
merics  of  this  petition:  we  merely  say  that,  ex  debito  justitias,  every 
one  has  a  right  to  be  heard  before  he  is  condemned.  Here  the  peu- 
tioner  complains  that  he  was  condemned  by  the  Bishop  upon  insuffi- 
cient grounds;  and  he  asks  the  Archbishop  for  a  further  hearing,  in 
order  to  show  this.  But  the  Archbishop  looks  only  to  those  very 
grounds  upon  which  the  Bishop  acted :  and,  without  further  inquiry, 
confirms  his  decision.  That  is  not  a  *' hearing"  of  the  appeal.  It  is 
said  that  the  petitioner  has,  in  effect,  been  heard.  That,  however,  is 
not  so.  The  very  object  of  the  appeal  is  to  contest  the  validity  of 
the  grounds  of  condemnation ;  to  contend,  in  fact,  that  the  primi  facie 
case  made  out  against  the  appellant  is  not  a  good  one.  But  all  that  the 
Archbishop  looks  at  is  this  primfi  facie  case.  Rex  v.  The  Bishop  of 
Ely,  5  T.  R.  475,  is  not  in  point.  There  the  appellant,  who  appealed 
in  writing,  whose  appeal  was  answered  in  writing  by  the  persons 
appealed  against,  and  who  replied  in  writing  to  that  answer,  made  no 
*o6n  ^^^^^^  ^^^  *  further  hearing.  But,  in  the  present  case,  *though 
^  the  appeal  was,  as  of  course,  in  writing,  the  appellant  expressly 
requested  to  be  heard  upon  that  written  appeal.  The  mode  of  hearing 
was  and  is,  no  doubt,  in  the  discretion  of  tne  Archbishop.  But. here 
there  has  been  no  hearing. 

Crompton,  J. — I  have  not  been  able  to  entertain  any  doubt  that  we 
are  bound  to  issue  this  mandamus.  Where  a  statute  of  this  kind 
gives  an  appeal,  it  gives,  by  implication,  a  right  to  be  heard  upon  the 
appeal.  Sect.  Ill  clearly  contemplates  a  judicial  inquiry  before  the 
Archbishop;  that  is,  a  further  inquiry:  not  merely  one  upon  the 
original  document  set  forth  in  the  appeal.  The  appellant  wishes  to 
show  that,  on  those  original  documents,  his  admissions  have  been 
misunderstood  by  the  Bishop,  and  wrongly  acted  upon :  and  he  has  a 
clear  right  to  be  heard  for  that  purpose.  Even  if  the  Archbishop 
should  direct  that  all  appeals  to  him  must  be  in  writing,  still  he  must 
hear  the  appellant  upon  those  written  appeals.  Rex  v.  The  Bishop  of 
Ely  is  a  very  different  case.  There  all  the  parties  to  the  appeal 
agreed  to  conduct  it  entirely  in  writing ;  and  the  appellant  made  no 
request  for  an  oral  hearing.  The  appeal  was,  therefore,  really  suffi- 
ciently heard.  Here  the  appeal  has  not  been  heard ;  and  the  manda- 
mus must  issue  to  the  Archbishop  to  hear  it.  How  he  will  hear  it  is 
a  matter  for  his  own  discretion,  and  upon  which  we  say  nothing. 

Hill,  J. — This  mandamus  is  for  an  inquiry  to  be  made  by  the 
Archbishop.  The  writ  will  not  interfere  with  his  discretion  as  to  the 
*"fi91  ^^^®  ^^  hearing.  The  *question  for  us  is,  is  the  Archbishop, 
^  under  the  statute,  bound  to  hear  the  appeal ;  and,  if  so,  what  is 
a  hearing?  Now  it  is  clear,  from  sects.  98,  111,  and  123,  that  the 
Archbishop  is  bound  to  make  a  judicial  inquiry  into  the  matter  of  the 
appeal,  and  to  give  a  judgment  as  the  result  of  that  inquiry.    What 
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does  the  law  require  in  such  a  case?  Invariably,  that  the  parties 
who  are  to  bo  liable  to  the  judgment  shall  be  heard.  This  is  a  prin- 
ciple which  has  been  laid  down  in  numerous  decisions  in  all  the  Courts. 
I  hold  in  my  hand  one  of  such  decisions,  Capel  v.  Child,  2  Cr.  &  J. 
558, t  in  which  the  question  was,  whether  a  Bishop  was  justified, 
under  stat.  57  G.  S,  c.  99,  s.  50,  in  issuing  a  requisition  to  an  incum- 
bent to  apjM>int  a  curate.  &c.,  without  having  first  heard  the  incumbent. 
The  Court  held  that  he  was  not  justified,  and  that  he  was  bound  to 
have  the  incumbent  before  him  in  the  first  instance.  And  this, 
although  sect.  50  enacts  "  that  whenever  it  shall  appear  to  the  satis- 
faction of  any  Bishop,  either  of  his  own  knowledge  or  upon  proof  by 
affidavit."  that  tlie  ecclesiastical  duties  of  a  benefice  are  inadequately 
performed,  he  may  require  the  incumbent  to  nominate  a  fit  person  to 
assist;  and  although  the  Bishop's  requisition  contained  these  words, 
"  whereas  it  appears  to  us  of  our  own  knowledge."  That  is  a  case  as 
strongly  in  point  as  can  well  be  conceived.  When  we  look  at  the 
petition  here,  we  find  that  the  appellant  denies  that  his  admissions 
were  to  the  effect  stated  by  the  Bishop.  That  is  the  question  which 
he  submits  to  the  judgment  of  the  Archbishop.  He  has  a  right  to  be 
heard  before  the  Archbishop  to  argue  that  question ;  and  the  Arch- 
bishop cannot  give  judgment  untU  that  question  has  been  argued 
before  him.  Bule  absolute. 
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In  eoDsidenition  of  plaiDtiff's  having,  at  the  instance  of  defendant,  consented  to  pay  to  the 
boltltr  the  tmoont  of  a  dishonoured  bill  of  exchange,  on  which  defendant  was  liable  as  endorser, 
ud  to  bring  an  action  on  the  bill  in  plaintiff's  own  ntme  against  U.  the  acceptor,  defendant 
n^'e  plnintiff  the  following  guarantee.  "  I  hereby  agree  to  be  answerable  to  you  for  all  costs, 
^■nages,  and  expenses  which  you  may  sustain"  '<  by  reason  of  trying  the  said  action,"  "  and 
lelating  and  incidental  thereto." 

Plaintiff  brought  the  action  against  H.,  who  obtained  the  verdict  H.'s  costs  of  suit  were 
taxed  and  paid  by  plaintiff.  The  bill  of  costs  of  plaintiff's  own  attorney,  in  the  same  suit, 
baving  been  delivered  to  but  not  paid  by  plaintiff,  he  sued  defendant  on  the  guarantee.  Held, 
tbnt  he  was  entitled  to  recover,  as  damages,  not  only  the  costs  which  he  had  paid  to  H.,  but 
tljo  those  for  which  he  was  thus  liable  to  his  own  attorney. 

The  declaration  alleged  that,  in  consideration  that  plaintiff  would, 
at  defendant's  request,  pay,  on  defendant's  account,  to  a  certain  bank- 
ing Company,  called  The  Darlington  District  Joint  Stock  Banking 
Company,  the  amount  with  interest  of  a  certain  bill  of  exchange  for 
500/.,  dated,  &c.,  before  then  endorsed  by  defendant  to  the  said  bank- 
ing Company,  and  would  further,  at  defendant's  request,  commence 
and  try  an  action  upon  the  said  bill  against  one  John  Hutchinson,  the 
acceptor  thereof,  for  the  amount  thereof  and  interest  thereon,  defend- 
ant guarantied  and  promised  to  indemnify  and  save  harmless  plain- 
tiff from  all  costs,  damages,  and  expenses  which  plaintift*  might  sustain 
by  reason  of  such  payment  and  the  trying  of  the  action  against 
llutchinson,  and  in  any  manner  relating  or  incidental  thereto.  That 
plaintift*  paid  the  said  banking  Company  the  amount  of  the  said  bill 
of  exchange,  and  interest  thereon,  ana  the  said  banking  Comi)any  then 
delivered  the  said  bill  to  plaintiff*;  who  thereupon  commenced  and 
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tried  the  action  against  Hutchinson  upon  the  bill.  That  such  pro- 
ceedings were  thereupon  had  in  the  said  action,  that  plaintiff  failed  to 
recover  therein  the  amount  of  the  said  bill  and  interest,  but,  on  the 

*6641  ^^^*^^^y»  *^®  ^^^  **^'  Hutchinson  obtained  a  verdict.  That 
-'  plaintiff,  by  reason  of  the  premises,  and  not  otherwise,  necessa- 
rily sustained  and  incurred,  and  became  liable  to  pay,  and  did  neces- 
sarily pay,  great  costs,  damages,  and  expenses  in  and  about  the  trjin? 
of  the  said  action  and  relating  and  incidental  thereto,  to  wit,  for  and 
in  respect  of  the  necessary  costs  as  well  of  plaintiff  as  of  the  said  J. 
Hutchinson,  in  and  about  the  same :  of  all  which  defendant  always 
had  due  notice.  Breach :  That,  although  all  conditions  precedent  had 
been  performed,  &c.,  to  entitle  plaintiff  to  the  performance  by  defend- 
ant of  his  said  promise,  defendant  bad  not  indemnified,  and  saved 
harmless,  plaintfff  from  the  costs,  damages,  and  expenses  so  sustained 
and  incurred  by  plaintiff)  or  from  any  part  thereof,  but  had  wholly 
refused  and  neglected  so  to  do. 

Pleas :  1.  That  defendant  did  not  guaranty  and  promise  as  in  the 
declaration  alleged.  Issue  thereon.  S.  That  plaintiff  did  not  sustain 
or  incur,  or  become  liable  to  pay,  nor  did  he  pay,  any  costs,  damages, 
or  expenses  in  or  about  the  trying  of  the  said  action,  or  relating  or  in- 
cidental thereto,  as  in  the  declaration  alleged.     Issue  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  last  Summer  Assizes  for  Car- 
lisle, it  appeared   that  the  action  was  brought  upon  the  following 
undertaking,  given  by  the  defendant  to  the  plaintiff. 
"  Sir,  *'  16th  February,  1857. . 

"  I  shall  feel  obliged  by  yoxir  paying  to  The  Darlington  District 
Joint  Stock  Banking  Company,  on  my  account,  a  bill  of  exchange  for 
500/.,  dated  4th  January,  1851,  drawn  by  Andrew  Henderson  upon, 
and  accepted  by,  John  Hutchinson,  and  endorsed  by  the  said  Andrew 
*5fiol  Henderson,  James  Henderson  M'George,  and  myself:  and  *I 
-'  will  be  answerable  for  the  due  payment  of  the  amount  due  and 
owing  on  the  said  bill,  and  interest  thereon  from  the  date  thereof:  and 
I  request  you  to  commence  an  action  against  John  Hutchinson,  and 
to  try  the  same  at  an  early  assizes,  for  the  recovery  of  the  amount 
of  the  said  bill  and  interest.  And  I  hereby  agree  to  be  answerable 
to  you  for  the  due  payment  of  the  amount  of  the  said  bill  and  inter- 
est, which  you  may  pay  to  the  said  banking  Company,  and  for  all 
costs,  damages,  and  expenses  which  you  may  sustain  by  reason  of 
such  payment,  and  the  trying  of  the  said  action  against  the  said  John 
Hutchinson,  and  in  any  manner  relating  or  incidental  thereto ;  you 
giving  me  credit  for  all  money  which  you  may  receive  from  the  said 
John  Hutchinson  in  such  action.  **  B.  Heslop. 

•*  To  Mr.  H.  K.  Spark." 

The  bill  of  exchange  referred  to  in  this  document  was,  in  February, 
1853,  endorsed  by  the  defendant,  the  then  endorsee  and  holder,  to  The 
Darlington  District  Joint  Stock  Banking  Company.  On  1st  May, 
1855,  the  manager  of  the  Company  demanded  payment  of  the  bill, 
and  interest,  from  Hutchinson,  the  acceptor;  who  answered  that  he 
had  paid  the  amount  of  the  bill  to  the  attorney  of  the  defendant,  the 
then  holder,  in  July,  1851,  and  that  such  attorney  had  appropriated  the 
amount  to  the  credit  of  the  defendant,  to  whom  the  bank  was  referred. 
The  bank  made  frequent  further  applications  for  payment  to  Hutch- 
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inson^  which  were  refused:  and  in  December,  1856,  their  attorney 
proposed  to  the  defendant  that  he  should  find  some  person  to  take 
up  the  bill  at  the  bank  for  him,  and  bring  an  action  on  it  against 
Hutchinson.  It  was  accordingly  arranged,  at  the  defendant's  request, 
that  the  plaintiff  should  do  this :  and,  on  16th  February,  1857, 
*he  took  up  the  bill,  paying  the  amount  and  interest  due  upon  r#co/> 
it,  at  the  bank.  On  the  same  day  the  defendant  signed  and  ^ 
gave  to  the  plaintiff  the  undertaking  above  set  out.  The  plaintiff, 
shortly  afterwards,  commenced  an  action  on  the  bill  against  Hutchin- 
son. The  defendant  took  an  active  part  in  getting  up  the  case,  which 
was  tried  at  the  Shrewsbury  Spring  Assizes,  1857,  and  resulted  in  a 
verdict  for  Hutchinson,  upon  the  issue  of  prior  payment  of  the  bill 
in  1851.  The  defendant  was  present,  and  was  examined  as  a  witness, 
at  the  trial.  Hutchinson's  costs  in  the  action  were  taxed  at  127L  Is. 
M.:  and  that  sum,  less  15/.  I65.  lOd.,  the  costs  of  an  issue  found  for 
the  plaintiff,  was,  before  the  present  action  was  brought,  paid  by  the 
plaintiff  to  Hutchinson.  The  plaintift'^s  own  attorney's  bill  of  costs, 
in  the  action  against  Hutchinson,  amounting  to  1257.  135.  8d,  was  de- 
livered to  the  plaintiff  before  the  present  action  was  commenced,  but 
was  not  paid  by  him. 

The  jury  gave  a  verdict  for  the  plaintiff  for  2361  I85.  Id.,  the 
amount  of  the  two  bills  of  costs ;  and  the  learned  Judge  gave  leave  to 
the  defendant  to  move  to  reduce  the  damages  to  llll.  4s.  lOd.,  the 
amount  actually  paid  by  the  plaintiff. 

Edward  Jamts^  in  last  Michaelmas  Term,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  "  why  the  damages  should  not  be  re- 
duced to  the  sum  of  11 H.  55.,  on  the  ground  that  there  was  no  evi- 
dence to  fix  the  defendant  on  his  guarantee  beyond  that  amount." 

Atherton  and  T.  Jones  now  showed  cause. — The  question  is  whether, 
on  the  true  construction  of  this  guarantee,  the  plaintiff  is  entitled  to 
recover  from  the  defendant  costs  which  the  plaintiff  has  become  legally 
*liable  to  pay,  but  has  not  actually  paid.  It  will  be  contended  r^^o^ 
by  the  other  side  that  the  plaintiff'  is  not  damnified,  so  far  as  ^ 
these  costs  are  concerned,  until  they  are  actually  paid.  But,  whatever 
ambiguity  there  may  be  on  the  face  of  the  document,  it  is  clear,  when 
the  facts  are  looked  at,  that  the  plaintiff's  liability  to  pay  his  attorney 
the  costs  of  the  unsuccessful  action  against  Hutchinson  gives  him, 
before  actual  payment,  a  right  of  action  for  the  amount  against  the 
defendant.  The  effect  of  the  arrangement  between  the  parties  as  to 
the  action  against  Hutchinson  was,  that  the  plaintiff  was,  for  the  con- 
venience of  the  present  defendant,  to  be  the  nominal  plaintiff;  but 
that  the  present  defendant  was  to  find  all  the  money.  The  defendant 
makes  himself,  by  the  guarantee,  "answerable  to  the  plaintiff'  for 
"all  costs,  damages,  and  expenses  which"  the  plaintiff'  *'may  sustain 
bj  reason  of"  "the  trying  of  the  said  action,"  "and  in  any  manner 
relating  or  incidental  thereto."  The  costs  which  the  plaintiff  will 
have  to  pay  to  his  attorney,  in  consequence  of  having  failed  in  that 
action,  are  such  ^*  costs,  aamages,  and  expenses  sustained"  by  the 
plaintiff  Collinge  v.  Ueywood,  9  A.  &  E.  633  (E.  C.  L.  R.  vol.  36), 
will  probably  be  relied  on  by  the  other  side.  It  was  there  held  that, 
on  a  contract  to  indemnify  a  plaintiff  against  costs,  which  he  was  after- 
wards called  upon  to  pay,  the  cause  of  action  arose  when  he  paid  the 
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costs,  and  not  when  he  incurred  them,  or  when  the  attorney's  bill  for 
them  was  delivered  to  him.  That,  however,  was  only  a  decision  as 
to  the  time  at  which  the  Statute  of  Limitations  began  to  run  against 
an  action  on  the  indemnity.  And  there  the  indemnity  was  confined 
*"fi81  ^  *' costs,"  &c.,  "incurred."  *Here,  the  defendant  uses  the 
^  -I  wider  expression  "I  will  be  answerable"  "for  all  costs, 
damages,  and  expenses"  "  in  any  manner  relating  or  incidental  thereto." 
Bullock  V.  Lloyd,  2  C.  &  P.  il9  (E.  C.  L.  R.  vol.  12),  referred  to  in 
the  argument  in  Collinge  v.  Hey  wood,  is  in  favour  of  the  plaintiff. 
There  the  endorser  of  a  dishonoured  bill  of  exchange  promised  his 
endorsee  to  indemnify  him  against  the  costs  of  an  action  to  be  brought 
by  the  endorsee  against  the  acceptor.  The  endorsee  having  brought 
the  action,  it  was  held  that  his  liability  to  pay  his  attorney's  bill  of 
costs  in  respect  of  it  was  sufficient  to  entitle  him  to  sue  the  endorser 
for  the  amount  of  those  costs,  on  the  indemnity.  And  in  Warwick 
V.  Richardson,  10  M.  &  W.  284,t  it  was  held  that  the  plaintiflF,  who 
had  become  liable  under  a  decree  in  equity  to  pay  a  sum  of  money  to 
third  persons,  might,  before  payment,  sue,  in  respect  of  the  liability 
thus  incurred,  the  defendant,  who  had  indemnified  him  against  "all 
manner  of  actions^  suits,"  '*  proceedings,  claims,  demands,  loss,  costs, 
charges,  damages,  and  expenses"  *'  on  account  of"  that  sum.  [Wight- 
man,  J. — The  words  here,  "all  costs,  damages,  and  expenses  which 
you  may  sustain,"  are  very  general.]  They  are  :  and  the  subsequent 
expression,  *'  incidental  thereto,"  shows  how  wide  a  meaning  it  was 
intended  to  give  to  them.  Randall  v.  Roper,  E.  B.  &  E.  84  (E  C.  L 
R.  vol.  96),  is  directly  in  point.  There  the  plaintiffs  had  bought  of 
the  defendants  barley  warranted  of  a  particular  quality,  and  had  resold 
it  to  sub-purchasers  with  the  same  warranty.  On  its  proving  to  be  of 
an  inferior  quality,  the  subpurchasers  demanded  compensation  bom 
the  plaintilSfs.  It  was  held  that  the  plaintiffs  might  recover  from  tie 
defendants  damages  in  respect  of  the  plaintiffs' liability  to  the  sub- 
«^fiQ1  Purchasers,  *although  the  amount  of  that  liability  had  not  been 
J  ascertained.  [WiGHTMAN,  J. — And  here  the  amount  of  lia- 
bility is  definite  and  ascertained.]  Smith  v.  Howell,  6  Exch.  730,t  is 
another  authority  to  show  that  a  liability  to  pay  costs  gives,  before 
payment,  a  right  of  action  to  an  indemnified,  against  a^  indemnitying, 
party.  The  other  side  must  go  the  length  of  saying  that,  were  the 
plaintiff*  a  poor  man,  unable  to  pay  his  attorney,  he  must  go  to  gaol 
till  he  could  and  did  pay  him,  before  he  could  sue  the  defendant 

Edward  James  and  Wesi^  in  support  of  the  rule. — ^Thia  document  is 
a  guarantee  on  the  face  of  it,  and  is  expressed  to  be  given  for  the 
indemnification  of  the  plaintiff  against  costs  which  he  may  sustain  by 
payment.  [Lord  Campbell,  C.  J. — ^The  surrounding  circumstances 
may  be  looked  at  to  explain  the  document.]  Coljinge  v.  Heywood  is 
directly  in  point.  The  guarantees  in  that  case  anH  in  the  present  are 
in  nearly  the  same  words.  The  Court,  in  that  case,  appears  to  have 
considered  that  Bullock  v.  Lloyd,  2  C.  &  P.  119  (E.  C.  L.  R.  vol.  12), 
which  was  cited  in  the  course  of  the  argument,  could  not  be  supported 
[Hill,  J. — Suppose  the  plaintiff  had  arranged  to  pay  these  costs  by 
instalments.  Must  he  have  brought  separate  actions  against  the 
defendant,  as  he  paid  each  instalment?]  He  is  not  damnified  until 
he  has  paid ;  unless,  as  put  by  the  other  side,  he  is  sent  to  gaol  for 
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not  paying.  In  that  case  he  would  be  damnified.  [Lord  Campbell, 
C.  J.--Suppose  that,  upon  the  assignment  of  a  bond,  the  assignee,  in 
consideration  of  an  undertaking  by  the  obligee  to  sue,  as  nominal 
plaintiff,  the  obligor,  says  to  the  obligee,  "I  *will  be  answer-  t+k^a 
able  for  the  costs."  If  the  obligee  brings  the  action  and  fails  ^ 
in  it,  do  you  say  that  he  could  not  sue  the  assignee  for  the  costs  before 
paying  them  ?  Crompton,  J. — Suppose  that  here  the  attorney  had 
obtained  judgment  against  the  plaintiff  for  his  costs :  would  that  entitle 
the  plaintiff  to  sue  the  defendant  ?  Lord  Campbell,  C.  J. — I  think 
that  the  words,  "  I  agree  to  be  answerable  to  you  for  the  due  payment 
of  all  costs,"  mean  '*  I  will  be  answerable  that  all  your  costs  shall  be 
paid."]  Answerable,  that  is,  eventually.  In  Reynolds  v.  Doyle,  1  M. 
k  G.  753  (E.  C.  L.  R.  vol.  39),  the  f)rinciple  of  the  decision  in  Collinge 
r.  Heywood  was  followed  by  the  Court.  The  words  in  Warwick  v. 
Richardson,  10  M.  &  W.  284,t  were  very  different  from  those  here. 
The  indemnity  there  was  against  **all  manner  of  actions,  suits,"  arid 
"claims."  In  Randall  v.  Roper,  E.  B.  &  E.  84  (E.  C.  L.  R.  vol.  96), 
the  liability  of  the  defendants  was  founded  upon  an  agreement  in  law, 
not  upon  one  expressed  in  words.  [WiGHTMAN,  J. — But  that  case 
explains  the  meaning  of  the  word  "damage."]  There  a  claim  had 
been  made  upon  the  plaintiffs.  If,  as  the  defendants  contend,  the  docu- 
ment here  is  a  mere  contract  of  indemnity,  its  words  must  receive  the 
strictest  construction.  [Crompton,  J. — I  think  that  there  are  several 
mercantile  cases,  in  which  an  agreement  to  be  "  answerable"  has  been 
held  to  be  a  contract  to  pay  directly,  not  collaterally.  Hill,  J. — The 
words  here,  "  for  the  due  payment,"  import  that  the  plaintiff  is  not  to 
remain  out  of  cash  for  a  moment.] 

Lord  Campbell,  C.  J. — Looking  both  at  the  words  used  in  the 
guarantee  and  at  the  surrounding  circumstances,  I  am  of  opinion  that 
the  fair  meaning  to  be  *put  upon  the  document  is,  that  the  r^;^^^ 
defendant  was  to  be  paymaster:  at  all  events,  that  he  was  to  *• 
furnish  the  means  of  paying  any  costs  incurred  by  the  plaintiff  in  the 
action  against  Hutchinson ;  and  that  he  was  not  in  the  position  of  a 
mere  surety.  The  case  is  very  like  that  which  I  put  during  the  argu- 
ment, in  which  the  assignee  of  a  bond  becomes  answerable  to  the 
obligee,  that  if  the  obligee  will,  as  nominal  plaintiff,  sue  the  obligor, 
all  the  obligee's  costs  shall  be  paid.  Under  such  circumstances,  the 
assignee  would  be  the  dominus  litis,  and  would  have  to  see  that  the 
obHgee's  costs  were  paid.  And  if  the  obligee  incurred  any  liability 
to  pay  such  costs,  he  might,  before  payment,  sue  the  assignee  in  con- 
sequence of  such  liability.  So  here  the  defendant  was  substantially 
the  "actor,"  though  the  plaintiff  was  put  forward  as  the  ostensible 
plaintiff  in  the  action  against  Hutchinson.  Without  disapproving  of 
Collinge  v,  Heywood,  or  any  of  the  other  cases  which  have  been  cited 
for  the  defendant,  I  am  of  opinion  that  the  defendant  is  clearly  liable 
to  this  claim. 

WioHTMAN,  J. — The  real  meaning  of  this  agreement  is,  not  "  I  will 
pay  you  whatever  you  may  have  paid,"  but  '*  I  will  be  answerable  to 
you  that  the  costs  shall  be  paid  by  me."  It  is  not  a  contract  of 
indemnity  in  the  ordinary  sense.  It  is  a  contract,  not  merely  to 
repay,  but  also  to  take  care  that  the  plaintiff  shall  not  be  called  upon 
to  pay. 
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Crompton,  J. — ^I  have  no  wish  to  extend  the  doctrine  of  a  surety's 
liability  beyond  the  limit  warranted  by  the  authorities.  But  all  the 
*o721  ^^^^^  cited  for  the  defendant  *have  been  strict  cases  of  indcmni- 
-'  ties,  where  the  language  was  more  restricted  than  that  of  the 
document  before  the  Court.  The  expressions  used  here  are  *'  I  will 
be  answerable"  **  for  all  costs,  damages,  and  expenses"  '*  which  you 
may  sustain."  The  word  *'  pay"  seems  to  be  avoided.  The  pLiintiff 
does  sustain  damage  by  incurring  a  liability  to  pay  costs. 


Hill,  J.,  concurred. 


Bule  discharged. 


The  QUEEN,  on  the  Prosecution  of  the  Churchwardens  and  Over- 
seers of  the  Poor  of  the  Township  of  ATIIERSTONE,  Respond, 
ents,  v.  The  Company  of  Proprietors  of  the  COVENTRY  Canal 
Navigation,  Appellants.     Jan.  29. 

In  assessing  to  the  poor-rate  of  »  township  a  canal  passing  through  scTeral  townships,  snd 
having  loclcs  and  other  worlts  in  the  particular  township,  the  expenses  of  repairing  and  malo- 
taining  those  loclcs  and  works  are  not  to  he  deducted  from  the  gross  earnings  of  the  canftliB 
that  township,  hut  only  such  proportion  of  the  whole  expenses  of  repairing  and  maiDtatnini 
the  locks  and  works  on  the  entire  canal,  as,  upon  an  apportionment  on  the  mileage  prineipK 
would  attach  to  that  township. 

The  appellants  appealed  against  a  rate  for  the  relief  of  the  poor, 
made  upon  them  by  the  churchwardens  and  overseers  of  the  poor  of 
the  township  of  Atherstone,  on  27th  April,  1857,  under  which  the 
appellants  were  assessed  as  follows. 


Name  of 
Occupier. 

Name  of 
Owner. 

Description 

of  Property 

rated. 

Name  or 

description 

of  Property. 

Estimated 
Extent 

Gross 

Estimated 

Renul. 

Rateable 
value. 

Rate  St 
1..W. 
in  the 
pmiBd. 

Coventry 

Canal 
Company. 

Coventry 

Canal 
Company. 

Canal  Tolls. 

Canal. 

68  13     6 

65     5    0 

£  t.  W. 

6  8  9 

*5731       "^  ^^®  ^^^  stated  by  consent,  under  an  order  of  Erie,  J^  for 
-^   the  opinion  of  the  Court  of  Queen's  Bench,  and  was  substan- 
tially as  follows. 

The  Coventry  canal  was  made  in  pursuance  of  stat.  8  G.  3,  c 
xxxvi.,(a)  and  extends  from  the  city  of  Coventry,  in  the  county  of 
Warwick,  to  Fazeley,  in  the  county  of  StalSFord,  where  it  unites  with  a 
part  of  the  Birmingham  canal,  which  proceeds  westward  to  Birmingham, 
and  with  another  part  of  the  said  Birmingham  canal,  which  extends 
for  five  miles  and  a  half  in  a  northerly  direction  to  Whittington 
Brook,  from  which  point  the  Coventry  canal  extends  five  miles  and  a 
half  further  in  a  northerly  direction  to  the  parish  of  F'radley,  in  the 
county  of  Staftbrd,  where  it  unites  with  the  Trent  and  Mersey  canal. 
The  Coventry  canal  passes  through  several  parishes  and  townships. 
The  total  length  is  thirty -two  miles  and  a  quarter,  of  which  four  fur- 
longs and  two  hundred  and  one  yards  are  in  the  respondent  township. 

(a)  **  For  malting  and  maintaining  a  navigable  canal  from  the  oity  of  CoTentry,"  Ac. 
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The  canal  is  carried  over  numerous  embankments,  with  aqueducts 
and  other  expensive  works;  and  there  are  thirteen  locks  situate  in 
various  parts  of  the  canal,  two  of  which  locks  are  in  the  respondent 
township. 

The  repairs  of  these  thirteen  locks  are  annually  extensive.  The 
total  cost  of  these  repflirs  in  the  year  ending  31st  August,  1857, 
amounted  to  about  4502.,  of  which  sum  1052.  25.  8cl,  was  expended  in 
repairing  the  said  two  locks  in  the  respondent  township.  The  said 
locks  are  essential  to  the  working  of  the  canal  in  its  several  parts. 

The  Canal  Company  are  the  owners  and  occupiers  of  the  canal,  but 
they  are  not  carriers  along  the  line.  They  derive  their  profits  solely 
from  the  tolls,  rates,  and  ^duties  payable  to  them  for  goods,  r«^7i 
wares,  and  merchandise  passing  along  the  line  ,of  their  canal  '- 
after  certain  rates  of  tonnage.  The  gross  amount  of  tonnage  passing 
along  the  canal  in  the  year  ending  31st  August,  1857,  produced 
11,579Z.  llff.,  and  the  gross  expenses  for  the  same  year,  exclusive  of 
property  and  income  tax,  amounted  to  42632.  IO5.  4d,  leaving  a  net 
profit  of  73162.  Oe,  ScL  The  gross  earnings  of  the  canal  in  the  res- 
pondeat township,  in  the  year  ending  Slst  August,  1857,  produced 
1852. 

The  appellants  contend  that  the  said  sum  of  1852.  is  the  proper  sum 
on  which  to  base  the  rate  to  be  made  on  them-  for  the  respondent 
township,  and  that  the  following  deductions  ought  to  be  made  there- 
from ;  viz..  First,  tenants'  profits  at 2.  per  cent.     Secondly,  share 

of  salaries  of  clerks,  collectors,  and  engineers,  cost  of  supplying  water, 
and  general  management  (not  coming  under  the  head  of  repairs  or 
maintenance  of  works),  which  are  common  to  the  entire  canal,  on  the 
mileage  principle,  by  dividing  the  same  among  the  several  parishes 
simply  according  to  the  distance  which  the  canal  passes  through  each,^ 
31/.  4s.  4c2.  Thirdly,  the  expenses  of  maintaining  and  repairing  the 
works  of  the  canal  and  the  said  two  locks  in  the  respondent  township  r 
the  only  amount  incurred  in  the  said  year  ending  31st  August,  1857,. 
being  the  said  sum  of  1052.  2s.  8c2.  for  the  repairs  of  the  said  two  locks^ 
Fourthly,  the  poor-rate,  22.  125.  - 

The  respondents  contend  that,  if  the  appellants  ought  to  be  rated 
on  the  gross  earnings  of  1852.,  as  contended  by  them,  they  are  only 
entitled  to  have  the  deductions  from  the  said  sum  of  1852.  made  as 

follows.    First,  tenants*  profits  at 2.  per  cent.    Secondly,  share 

of  salaries  and  other  expenses  upon  the  mileage  principle,  *a8  r^^rr^ 
stated  by  the  appellants,  812.  4s.  4c2.  Thirdly,  share  of  the  an-  •-  ^'^ 
nnal  expenses  of  the  repairs  of  the  works  and  locks  of  the  canal,  cal- 
culated also  upon  the  mileage  principle,  and  not  treated  as  local  ex- 
penses, as  contended  for  by  the  appellants  (the  said  locks  and  works 
being  essential  to  the  effective  working  of  the  whole  canal),  292. 
Fourthly,  the  poor-rate,  22.  12s.  The  respondents  further  contend 
that  they  are  entitled  to  rate  the  part  of  the  canal  situate  in  their  said 
township  at  a  higher  value  than  that  represented  by  the  gross  earn- 
ings of  the  said  part  of  the  canal,  inasmuch  as  the  works  and  locks  in 
the  said  township  are  contributory  to  the  earnings  of  the  profits  in 
every  part  of  the  said  canal,  and  without  such  locks  and  works  the 
traffic  on  either  side  could  have  no  existence. 

The  questions  for  the  opinion  of  the  Court  are : 

8.  A  K.,  VOL.  I. — 21 
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First,  Whether  the  appellants  are  to  be  assessed  on  the  ernes  earn- 
ings of  the  canal  in  the  respondent  township,  as  contended  by  them; 
or  whether  the  respondents  are  entitled  to  assess  the  appellants  on  the 
higher  value  contended  for  by  them. 

Secondly,  whether  the  deductions  for  the  repairs  and  maintenanoe 
of  the  locks  and  works  of  the  part  of  the*canal  in  the  respondent 
township  are  to  be  made  as  contended  by  the  appellants^  or  as  con- 
tended by  the  respondents. 

If  the  Court  should  be  of  opinion  that  the  assessment  should  be 
made  on  the  gross  earnings  of  the  canal  in  the  respondent  township, 
then  the  amount  of  such  gross  earnings  is  to  be  taken  as  185^,  and 
the  assessment  to  be  made  thereon,  in  conformity  with  the  decision  of 
this  Court.  If  the  Court  should  be  of  opinion  that  the  a-ssessment 
should  be  made  on  a  higher  value  than  the  said  gross  earnings,  as 
♦'Tftl  contended  by  the  respondents,  then  the  *matter  to  be  referred 
■^  to  a  competent  surveyor,  to  be  appointed  by  the  attorneys  on 
both  sides;  or,  in  case  of  difference,  to  the  chairman  of  Quarter  Ses- 
sions at  Warwick,  to  determine  the  proper  amount  of  such  assessment, 
in  conformity  with  the  opinion  of  the  Court  upon  the  first  question. 

It  is  further  agreed  that  the  amount  to  be  deducted  from  the  assess- 
ment to  be  made  on  the  appellants  in  conformity  with  the  opinion  of 
this  Court,  in  respect  of  tenants'  profits,  shall  be  referred  to  the  arbi- 
trator to  be  so  appointed  as  aforesaid,  or  to  an  arbitrator  to  be  speciallj 
appointed  for  that  purpose  in  manner  aforesaid. 

The  rate  to  be  altered  and  amended  at  Sessions  in  conformity  with 
the  opinion  of  this  Court  and  the  finding  of  the  arbitrators  aforesaid. 

A.  B.  Adams,  for  the  respondents. (a)— As  to  the  second  point:  the 
appellants  are  not  entitled  to  a  deduction,  from  the  gross  earnings  of 
the  canal  in  the  particular  township,  of  the  expenses  of  maintaining 
the  part  of  the  canal  and  the  two  locks  in  that  township ;  but  only  of 
that  proportion  of  the  whole  expenses  of  maintaining  the  canal  which, 
dividing  them  upon  the  mileage  principle,  would  attach  to  the  parti- 
cular township.  Those  expenses  apply  equally  to  the  whole  of  the 
canal ;  and  this  system  of  apportionment  is  therefore  correct :  Regina 
V.  Great  Western  Railway  Company,  15  Q.  B.  879,  1085  (E.  C.  L.  R 
vol.  69),  Regina  v.  London,  Brighton  and  South  Coast  Railway  Com- 
pany, 15  Q.  B.  813,  Regina  t;.  Hammersmith  Bridge  Company,  15 
Q.  B.  869.  [Lord  Campbell,  C.  J. — Locks  on  a  cand  have  much  the 
*5771  ^™^  character,  *with  respect  to  the  mode  in,  and  the  extent  to 
^  which,  they  contribute  to  the  profits,  as  tunnels  or  inclined 
planes  on  railways.]  They  have :  or  as  a  steam-tug  used  by  a  dock 
company  for  towing  vessels  into  or  out  of  the  dock,  as  in  Regina  v. 
Southampton  Dock  Company,  14  Q.  B.  687  (E.  C.  L.  R.  vol.  631 
They  are  ancillary  to  the  purposes,  and  contribute  to  the  profits,  of 
the  whole  concern.  Regina  v.  The  Cambridge  Gaslight  Company,  8 
A.  &  E.  73  (E.  C.  L.  R.  vol.  84),  and  Regina  r.  Overseers  of  Mile  End 
Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  69),  are  also  authorities  in 
favour  of  this  mode  of  apportioning  expenses  which  are  incurred  for 
the  general  purposes  of  the  undertaking,  and  are  not  incurred  solely 
in  keeping  up  the  value  of  the  particular  part.  As  to  the  first  point: 
the  works  and  locks  in  the  respondent  township  are,  as  has  already 

(a)  Satardaj,  Japoarjr  16th.    Before  Lord  CempbeU,  C.  J.,  Crompton,  J.,  and  Hill,  J. 
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been  said,  ancillary  to  the  general  purposes,  and  contribute  to  the 
profits,  of  the  whole  canal.  The  gross  earnings,  therefore,  on  that 
part  of  the  canal  which  is  within  the  township  do  not  represent  the 
gro^  rateable  value  at  which  the  Company  are  assessable  in  that 
township ;  the  value  of  the  works  and  locks  there  must  be  taken  into 
consideration,  in  so  far  as  they  render  the  occupation  there  more  val- 
uable, though  by  means  of  profits  received  partly  elsewhere :  Rex  v. 
The  New  River  Company,  1  M.  &  S.  508  (E.  C.  L.  R.  vol.  28),  South 
Eastern  Railway  Company  v.  Overseers  of  Dorking,  8  E.  &  B.  491 
(E.  C.  L.  R.  vol.  79). 

Spooner,  for  the  appellants. — There  is  a  broad  distinction  between 
railways  and  canals,  as  regards  the  principle  upon  which  they  are  * 
to  be  assessed.  Railway  companies,  m  most  instances,  exercise  the 
trade  of  *carrier8,  which  is  incidental  to,  and  enhances  the  value  r^c^o 
of.  their  occupation  of  the  land ;  but  the  expenses  and  profits  '- 
of  which  could  not  well  be  apportioned  among  the  several  parishes 
except  upon  the  mileage  principle.  In  the  case  of  canal  companies 
that  are  not  carriers,  the  outgoings  and  the  earnings  are  almost  en- 
tirely local;  and  no  such  difficulty  of  apportionment  exists.  This 
distinction  seems  recognised  by  the  Court  in  Regina  v.  Great  Western 
Railway  Company,  15  Q.  B.  379,  1085  (E.  C.  L.  R.  vol.  69) :  and  is 
pointed  out  in  Hodgson  on  Railway  Rating,  p.  19.  And  where  the 
oatgoings  and  earnings  of  a  canal  are  local,  as  they  are  here,  the  rule 
laid  down  in  Rex  v.  Kingswingford,  7  B.  &  C.  286  (E.  C.  L.  R.  vol.  14), 
and  by  Bayley,  J.,  and  Littledale,  J.,  in  the  course  of  the  argument  in 
Rex  V.  The  Oxford  Canal  Company,  10  B.  k  C.  168,  176  (E.  C.  L.  R. 
voL  21),  applies,  and  the  canal  is  assessable  in  each  parish  only  upon 
the  amount  actually  earned  in  such  parish,  after  deducting  the  local 
outgoings.  [Lord  Campbell,  C.  J. — I  do  not  think  that  the  expenses 
of  maintaining  any  of  the  locks  are  local  outgoings:  they  are  incident 
to  the  whole  underta^ipg.]  -They  are  necessary,  to  use  the  language 
of  the  Court  in  Regina  v.  Great  Western  Railway  Company,  16  Q.  B. 
1085, 1090  (E.  C.  L.  R.  vol.  69),  "  for  keeping  the  subject  of  assess- 
ment at  the  value  which  is  made  the  measure  of  that  assessment ;" 
and  ought,  therefore,  to  be  deducted  from  the  gross  earnings  in  the 
particular  township. 

A.  R.  Adams  was  heard  in  reply.  Our.  adv,  vuU, 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  it  is  conceded  that  the  gross  earnings  of  the  canal  in 
the  respondent  township,  amounting,  for  *the  year  to  be  con-  r^gi^g 
sidered,  to  185^,  shall  be  taken  as  the  basis  of  the  calculation  ^ 
of  the  sum  on  which  the  Company  is  liable  to  be  rated  to  the  relief 
of  the  poor  within  the  township.  A  claim  to  raise  this  sum  is  put 
forwara  by  the  respondents  in  respect  of  the  benefit  alleged  to  be  de- 
rived from  the  canal,  in  other  parishes  through  which  it  passes,  from 
the  two  locks  within  the  township :  but  this  claim  is  to  be  made  only 
in  the  event  of  the  Court  holding  that  the  expense  of  maintaining 
those  two  locks,  amounting  to  the  sum  of  1052.,  nuist  be  deducted 
from  the  185Z.,  the  amount  of  the  gross  earnings.  The  real  questioa 
which  we  have  to  decide  is  whether  this  deduction  is  to  be  allowed. 

We  are  of  opinion  that  the  expense  of  maintaining  the  two  locks 
within  the  township  does  not  come   within  the  category  of  local 
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expenses,  and  ought  to  be  thrown  upon  the  whole  line  of  the  canal. 
This  must  be  considered  as  one  of  the  points  decided  in  Begina  r 
Great  Western  Railway  Compan^jr,  16  Q.  B.  1085  (E.  C.  L.  K.  vol.  69> 
That  was  the  case  of  rating  a  railway ;  and  there  the  qoestion  arose 
how  the  expenses  of  maintaining  such  works  as  a  tunnel  or  an  inclined 
plane  should  be  dealt  with.  The  Court  said :  "  Without  these  the 
traffic  on  either  side  could  have  no  existence.  It  would  be  wrong  to 
set  these  wholly  and  exclusively  against  the  receipts  earned  in  the 
same  part  of  the  line."  The  locks  on  a.  canal  are,  like  inclined  planes 
on  a  railway,  to  permit  a  transit  where  there  is  a  change  in  the  lerel 
of  the  country  to  be  travelled  over.  In  controverting  this  authority 
reliance  was  placed  by  the  counsel  for  the  appellants  upon  what  uraa 
said  by  Bayley,  J.,  and  Littledale,  J.,  in  Rex  v.  The  Oxford  Canal 
*5A01  ^^^P^^Jf  ^  ^^  ^^^  expense  of  repairing  the  banks  of  "^a  canal 
-'  being  to  be  deducted  as  local.  But  these  very  learned  Judgea 
do  not  then  seem  to  have  had  in  contemplation  important  special 
works  constructed  necessarily  for  the  use  of  the  whole  canal.  If  there 
were  an  aqueduct  created  to  carry  a  canal  across  a  valley,  the  annual 
expense  of  repairing  it  might  very  possibly  be  greater  than  the  whole 
of  the  gross  receipts  from  the  traffic  on  the  canal  within  the  parish 
where  the  aqueduct  stands.  Shall  it  be  said  that  the  canal  company 
is  not  liable  to  be  rated  to  the  relief  of  the  poor  within  this  parish? 
If  not,  the  ratepayers  are  damnified  by  the  canal  passing  through  the 
parish ;  for  thereby  the  number  of  the  poor  to  oe  relieved  may  be 
increased,  and  the  property  rateable  would  certainly  be  diminishecL 
for  the  land  occupied  by  the  canal,  which  was  before  rated,  woald 
cease  to  be  rateable.  But  no  injustice  or  inconvenience  seems  to  follow 
from  saying  that  such  expenses  are  to.be  deducted  from  the  gross 
profits  of  the  whole  line  of  the  canal  or  of  the  railway. 

An  attempt  was  made  to  show  that  the  decision  in  Begina  r.  Great 
Western  Railway  Company,  15  Q.  B,  1086  (E.  C.  L.  R.  voL  69),  is  not 
applicable  to  the  present  case,  because  here  the  Company  are  not 
carriers.  There  certainly  is  considerable  difficulty  in  applying  the 
rule  laid  down  in  the  Parochial  Assessment  Act  to  canals  and  railways 
passing  through  many  parishes :  and  we  had  hoped  that  the  Legisla- 
ture would  have  relieved  us  from  this  difficulty  by  laying  down  mlea 
of  rating  more  applicable  to  a  species  of  property  rapidly  increasing 
in  amount,  which  does  not  seem  to  have  been  in  contemplation  when 
the  Parochial  Assesment  Act  passed.  But,  the  Legislature  declining 
^5R11  ^^  interpose,  we  have  been  driven  to  dispose  of  all  these  *cases 
-'  in  the  best  manner  we  could ;  and  we  see  no  aggravated  diffi- 
culty in  applying  to  them  the  only  rule  given  to  us,  whether  the  com- 
panies are  carriers  themselves  or  receive  their  profits  in  the-  shape  of 
tolls  for  using  the  means  of  conveyance  which  they  furnish  to  the 
public,  without  furnishing  the  vehicles  to  convey  or  the  moving  power. 

For  these  reasona  we  think  that,  upon  the  question  now  before  ua» 
we  ought  to  give  judgment  for  the  respondents. 

Judgment  fixr  the  respondenta. 
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(ly  Tha  deelantion  stoted  thai  defendanU,  m  plaintiffs'  del  credere  agenU,  sold  to  D.  a 
eir^  of  wheat,  atated  in  the  contract  note  to  consist  of  <<  about  2000  quarters,  say  from  1800 
to  Z200  quarters,  at  the  price  of  62«.y  say  fifty- two  sbillings,  per  delivered  quarter  of  492  lbs., 
free  on  board  at  Taganrog,  and  including  IVeigbt  and  insurance  to  any  safe  port  in  the  United 
Kingdom,  calling  for  orders  as  usual."  *'  The  measure,  for  the  sake  of  invoice,  to  be  calculated 
at  the  rate  of  100  chetwerts,  equal  to  72  quarters.  Sellers  guaranty  delivery  of  invoice  weight, 
Ma  aeeideois  excepted.  Buyers  to  pay  for  any  excess  of  weight,  unless  it  be  the  result  of 'sea 
damage  or  he«ting.  Payment,  cash  in  London,  in  exchange  for  usual  shipping  documents." 
Tbat  D.,  the  purchaser,  was  the  principal  of  defendants,  and  was  not  then  disclosed  to  plaintiffs. 
That  the  contract  was  made  on  the  terms  that  defendants  should  be  del  credere  agents,  and 
responsible  to  plaintiffs  for  the  solvency  of  and  performance  of  the  contract  by  defendants' 
anoaoied  principal,  and  for  the  payment  of  the  price  of  the  cargo.  That  D.  was  afterwards 
declared  by  defendants  to  be  their  principal,  and  that  in  due  time  plaintiffs  were  ready  and 
witling,  and  offered  to  deliver  to  defendants  and  to  D.  the  usual  shipping  document?,  in 
exchange  for  the  invoice  price.  That  D.  became  insolvent,  and  had  not  accepted  the  docu.* 
ments,  or  paid  for  the  cargo.  Breach:  that  defendants  would  not  perform  the  contractor 
prooire  its  performance  by  D.,  or  pay  the  price,  or  be  responsible  to  plaintiffs  for  the  non-pay- 
■eat  and  non-performance  by  D. 

Plea.  That  the  cargo  was  stated  in  the  said  documents  to  consist  of  8077  chetwerts,  making 
a  greater  quantity  than  2200  quarters,  at  the  said  rate  of  72  quarters  to  100  chetwerts.  That 
piaiotifi  wrongly  and  incorrectly  stated  in  the  invoice  that  the  cargo  consisted  of  2200  quarters 
oDly.  That  at  the  time  when  plaintiffs  offered  to  deliver  the  said  documents  to  defendants  and 
to  D.,  and  when  D.  so  refused  to  accept  them,  the  cargo  was  at  sea,  and  neither  defendants  nor 
D.  hed  any  knowledge  of  the  quantity  of  wheat  in  the  said  cargo,  except  from  the  said  doou- 
aents :  wherefore  D.  refused  to  accept  them. 

Replication.    That  the  cargo  was  a  cargo  consisting  of  about  2000  quarters,  and  of  more 
tbio  1800  and  less  than  2200  quarters,  of  492  lbs.,  and  the  delivered  quarters,  on  the  discharge 
of  the  eargo,  were  less  than  2200. 
Od  demurrer  to  the  replication,         * 

Held,  that  defendants  were  not  liable  for  D.'s  refusal :  for  that  plaintiffs  were  bound  to  make 
est  the  invoice  from  the  bill  of  lading  upon  the  estimate  of  100  chetwerts  to  72  quarters ;  and 
that  D.  was  entitled  to  refuse  to  accept  the  bill  of  lading,  as,  by  accepting  it,  he  would  have 
Wone  liable  to  pay  for  the  excess,  if  any,  above  2200  quarters ;  whereas,  under  the  contract, 
2200  quarters  was  the  maximum  quantity  that  plaintiffs  could  call  upon  him  to  take. 

(2).  In  a  second  action  upon  a  similar  contract,  defendants  pleaded  that  the  eargo,  at  the 
tiae  of  shipment  and  at  all  times  subsequent,  consisted  of  less  than  1800  quarters,  both 
•ceordlBg  to  the  said  measure  of  100  chetwerts  equal  to  72  quarters,  and  according  to  the  said 
aessQie  that  each  quarter  was  to  weigh  492  lbs. 

Od  demnrrer,  held  a  good  plea :  for  that  the  stipulation  as  to  subsequent  payment  for  excess 
applied  only  to  an  excess  which  still  left  the  cargo  within  the  limits  of  1800  and  2200  quarters : 
and  that  the  shipping  documents,  which  in  this  case  set  out  the  cargo  at  a  quantity  within 
tbo«e  limits,  were  not  intended  to  be  conclusive  for  the  purposes  of  payment  for  and  acceptance 
of  (he  cargo. 

The  declaration  alleged  that  plaintiffs  employed  defendants,  as 
their  del  credere  agents  and  brokers,  *to  make  a  contract  for  r»r  on 
them ;  and  that  defendants  did  make  a  contract  for  plaintifl^,   ^ 
and  delivered  to  them  a  contract  note  in  the  words  and  figures  follow* 
ing,  that  is  to  say : 

"  London,  August  7th,  1857. 

"Sold  to  our  principal  on  account  of  Messrs.  Tamvaco,  Micrulachi, 
and  Mavrogordato,  a  cargo  of  Taganrog  Ghirka  wheat,  of  about  2000 
quarters,  say  from  eighteen  hundred  to  two  thousand  two  hundred 
quarters,  at  the  price  of  52«,  say  fifty-two  shillings,  per  delivered 
quarter  of  492  lbs.,  free  on  board  at  Taganrog,  and  including  freight 
and  insurance  to  any  safe  port  in  the  United  Kingdom,  calling  for 
orders  as  usual ;  the  wheat  is  to  be  shipped  between  1st  September 
and  12th  October,  new  style,  in  an  A  1  English,  or  a  first  class 
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foreign  vessel,  not  Greek  nor  Turk ;  and  the  vessel  is  to  suffer  no 
detention  from  ice.  The  measure,  for  the  sake  of  invoice,  to  be  cal- 
culated at  the  rate  of  100  chetwerts,  equal  to  72  quarters.  Sellers 
guaranty  delivery  of  invoice  weight,  sea  accidents  excepted.  Buyers 
to  pay  for  any  excess  of  weight,  unless  it  be  the  result  of  sea  damage 
or  heating.  Payment,  cash  in  London  in  exchange  for  usual  shipping 
documents,  less  discount  at  the  rate  of  5%  per  annum,  for  the  unex- 
pired portion  of  three  months  from  date  of  bill  of  lading.  Sellers 
♦68S1  *g^*''*^*y  ^  buyers  a  reasonable  number  of  lay  days  for  dis- 
•J  charging;  commission,  2^%  to  be  paid  by  sellers. 

**  S.  H.  Lucas  and  Sons." 
The  declaration  then  averred  that  plaintiffs  were  the  persona 
designated  in  the  said  contract  as  the  sellers,  and  that  the  contract  was 
made  by  defendants  between  plaintiffs  and  one  T.  H.  Dart,  who  then 
was  the  principal  of  defendants,  who  was  designated  by  them  as  tbe 
buyer,  and  whose  name  was  not  then  disclosed  to  plaintiffs.  That 
defendants  were  employed  by  plaintiffs  to  make  and  did  make  this 
contract  on  the  terms,  amongst  others,  that  defendants,  for  certain 
commission  payable  to  them  by  plaintiffs,  should  be  del  credere 
agents,  and  should  be  responsible  to  plaintiffs  for  the  solvency  of,  and 
performance  of  the  contract  by,  defendants'  unnamed  principal  tbe 
buyer,  with  whom  the  contract  was  made  by  them  on  account  of 
plaintiffs,  and  should  be  further  responsible  to  plaintiffs  for  the  pay- 
ment of  the  price  of  the  said  cargo,  according  to  the  terms  of  the 
contract.  That,  after  the  making  of  the  contract,  defendants  declared 
Dart  to  be  their  principal  in  it:  and  ailerwards,  and  in  due  time 
according  to  the  contract,  plaintiffs  were  ready  and  willing,  and  offered 
to  deliver  to  defendants,  who  then  were  agents  for  Dart  in  that  behalf, 
and  to  Dart,  the  usual  shipping  documents,  according  to  the  contract, 
of  a  cargo  of  wheat,  such  and  so  shipped  as  was  stipulated  for  in  the 
contract,  in  exchange  for  the  invoice  price  according  to  contract  That 
all  conditions  precedent  to  plaintiffs'  right  to  have  such  shipping  doc- 
uments  accepted  and  paid  for  by  Dart,  according  to  the  contract^  were 
performed,  and  all  things  happened  necessary  to  entitle  plaintiff  to  be 
paid  by  Dart,  of  which  defendants  had  notice.  That  Dart  stopped 
*5841  *P^y"^®^*  ^^d  became  insolvent,  and  had  not  accepted  thedoc- 
J  uments,  nor  paid  plaintii&  for  the  cargo.  That  all  conditions 
precedent  to  plaintiffs'  right  to  hold  defendants  responsible  for  the 
solvency  of,  and  performance  of  the  contract  by,  their  principal,  and 
for  the  payment  of  the  price  according  to  the  contract,  and  to  maintain 
the  action  for  the  breach  thereinafter  mentioned,  had  been  performed. 
Breach,  that  defendants  had  not  performed  nor  would  perform  the 
contract,  nor  procure  the  same  to  be  performed  by  Dart ;  nor  had 
they  paid,  nor  would  they  pay  or  be  responsible  for,  the  payment  of 
the  price  of  the  said  cargo  according  to  the  terms  of  the  contract; 
nor  had  they  paid,  nor  would  they  pay  or  be  responsible  for,  the  loss 
which  plaintiffs  had  sustained  by  the  non-payment  and  non-perform 
ance  of  the  contract  by  Dart,  void  by  his  insolvency. 

Fourth  plea.  That  the  said  cargo  of  wheat  was  stated,  in  the  bill  of 
lading  and  other  shipping  documents  which  plainti£&  were  so  ready 
and  willing  to  deliver  as  in  the  declaration  mentioned,  to  consist  of 
3077   chetwerts  of  wheat,  making  a  greater  quantity   than  2200 
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quarters  of  wheat,  at  the  said  rate  of  72  quarters  to  100  chetwerts, 
in  the  said  contract  mentioned,  to  wit  2215  quarters  of  wheat;  and 
that  plaintiffs  wrongly  and  incorrectly  stated  in  the  invoice  of  the 
said  wheat,  that  the  said  cargo  consisted  of  2200  quarters  of  wheat 
only,  and  thereby  made  the  said  invoice  to  differ  from  the  said  bill  of 
lading  and  the  said  shipping  documents,  in  respect  of  the  quantity  of 
wheat  of  which  the  said  cargo  consisted.  That  at  the  time  when  plain- 
tiffs were  so  ready  and  willing  to  deliver,  and  offered  to  deliver,  the 
said  shipping  documents  to  defendants  and  to  Dart,  as  in  the  declara- 
tion mentioned,  and  at  the  time  when  Dart  so  refused  to  *accept  r*KQK 
the  said  documents  and  pay  the  plaintiffs  for  the  said  cargo,  as  '- 
in  the  declaration  mentioned,  the  said  cargo  was  on  board  ship  at  sea, 
in  the  course  of  the  voyage  from  Taganrog  to  the  United  Kingdom, 
and  neither  the  defendants  nor  Dart  had  any  notice  or  knowledge 
whatever  of  the  quantity  of  wheat  of  which  the  said  cargo  consisted, 
except  from  the  said  shipping  documents;  and  thereupon  Dart,  having 
notice  of  all  the  premises  in  the  plea  mentioned,  did  refuse  to  accept 
the  said  documents  and  to  pay  the  plaintiffs  for  the  said  cargo,  as  he 
lawfully  might  for  the  cause  aforesaid,  which  is  the  alleged  breach  of 
the  said  contract  by  Dart  in  the  declaration  mentioned. 

Second  replication  to  4th  plea.  That  the  cargo  of  wheat  in  that 
plea  mentioned  was  a  cargo  of  Taganrog  Ghirka  wheat,  consisting  of 
about  2000  quarters  of  wheat,  and  of  more  than  1800  quarters  of 
wfieat,  and  of  less  than  2200  quarters  of  wheat,  and  of  492  lbs.  weight 
each ;  and  the  delivered  quarters  from  the  said  ship,  on  discharge  of 
the  said  cargo,  were  less  tnan  2200  quarters  of  wheat. 
Demurrer.     Joinder  in  demurrer. 

Mellish,  for  the  defendants.(a) — First,  the  plea  is  good.  The  defend- 
ants are  charged  as  del  credere  agents :  but  the  case  may  be  treated  as 
if  their  principal,  Dart,  were  the  defendant.  Now,  by  the  contract. 
Dart  agreed  to  buy  a  quantity  of  wheat,  within  certain  fixed  limits, 
to  be  paid  for  on  his  being  handed  a  corresponding  bill  of  lading. 
The  plea  alleges  that  the  bill  of  lading  *which  was  actually  r»ero^ 
handed  to  him,  was  made  out  for  a  larger  quantity  of  wheat  ^ 
than  the  maximum  fixed  by  the  contract.  That  is  a  good  answer  to 
the  action.  Secondly,  the  replication  is  bad.  The  fact  alleged  in  it, 
that  the  quantity  shipped  ultimately  turned  out  to  be  within  the  limits, 
is  no  answer  to  the  plea.  The  cargo  was  still  at  sea  when  the  bill  of 
lading  was  tendered ;  and  Dart  had  no  means  of  ascertaining  what  was 
its  amount,  except  from  the  bill  of  lading.  That  document  expressed 
that  a  quantity  of  chetwerts,  making  more  than  2200  quarters,  reck- 
oning at  the  contract  rate  of  100  chetwerts  to  72  quarters,  had  been 
shipped.  Dart,  being,  under  the  contract,  bound  only  to  pay  for  a 
cargo  which  appeared  by  the  bill  of  lading  not  to  exceed  2200  quar- 
ters, was  thereupon  justified  in  refusing  to  accept  the  bill  of  lading. 
The  limits,  as  to  quiantity,  prescribed  by  the  contract,  were  very  advan- 
^geous  to  the  plaintiff,  the  sellers :  for,  had  wheat  risen  in  price,  they 
could  not  have  been  compelled  to  deliver  more  than  1800  quarters ; 
whereas,  had  it  fallen,  they  could  have  compelled  the  purchaser  to 
take  2200  quarters.     The  plaintiffs,  therefore,  must  be  held  strictly  to 

(a)  Wedoesdaj,  November  lOtb,  1868.    Before  Lord  Campbell,  C.  J.,  Wigbtmao,  J.,  Erie,  J., 

u<lHUl,J. 
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these  limits,  fixed  by  themselves.  [Wightman,  J. — What  do  yon 
say  to  the  provision  in  the  contract :  "  Buyers  to  pay  for  any  excess 
of  weight,  unless  it  be  the  result  of  sea  damage  or  heating"  ?]  That 
clause  was  probably  introduced  in  consequence  of  the  decision  in 
Covas  V,  Bingham,  2  E.  &  B.  836  (E.  C.  L.  R  vol.  75).  [Wightmax, 
J. — The  declaration  avers  that  the  plaintiflfe  tendered  shipping  docu- 
ments **in  exchange  for  the  invoice  price  according  to  contract;"  and 
*5871   ^^  appears  that  the  invoice  stated  the  cargo  to  *consist  of  2200 

^  quarters  only :  so  that  we  must  take  it  that  the  plaintiffs  asked 
for  payment  for  only  2200  quarters.]  But  it  must  be  remembered 
that,  had  Dart  accepted  the  bill  of  lading,  he  would  have  thereby 
become  liable  to  pay  for  any  excess,  above  the  2200  quarters,  in  the 
amount  on  the  bill  of  lading.  And  the  plaintiffs  would  not,  by  ten- 
dering shipping  documents  in  exchange  for  invoice  price,  have  given 
up  the  rignt  to  demand  payment  for  the  excess :  they  would  merely 
have  postponed  that  right  till  the  cargo  arrived  and  was  weighed 
[WiGHTMAN,  J. — If,  by  the  contract,  Dart  was  to  pay  for  any  excess 
of  weight,  what  can  it  signify  when  he  was  to  pay  ?]  He  was  not  to 
pay  for  any  excess :  to  hold  that  he  was,  would  be  to  render  nugatory 
the  stipulation  as  to  the  limits  of  quantity.  If  Dart  was  liable  to  pay 
for  2215  quarters,  he  would  have  been  equally  liable  to  pay  for  any 
greater  quantity,  say  4000,  for  which  the  bill  of  lading  might  have 
been  made  out.  The  contract  plainly  shows  that  such  could  never 
have  been  the  intention  of  the  parties. 

Blackburn,  oontri. — The  question  is  not,* as  is  contended  on  the 
other  side,  whether,  when  the  bill  of  lading  was  tendered,  Dart  was 
bound  to  accept  it.  Substantially,  the  breach  alleged  in  the  declara- 
tion is  the  not  paying  for  the  cargo.  It  was  open  to  the  parties  to 
have  contracted  that  the  tender  of  a  bill  of  lading  made  out  for  a 
quantity  of  chetwerts  not  exceeding  2200  quarters  should  be  a  condi- 
tion precedent  to  the  purchaser's  obligation  to  accept  the  actual  cargo. 
But  the  contract  clearly  indicates  a  contrary  intention.  And  both 
parties  must  have  contemplated  that  the  vendors  would  have  to  ship 
*'8fi1  *^^  wheat  upon  a  vessel  of  the  *capacity  for  about  2000  quar- 

J  ters.  A  bill  of  lading  is  scarcely  ever  rigorously  correct,  it 
being  impossible  to  gauge  ships  with  sufficient  accuracy.  It  is  the 
ordinary  course  of  business  to  make  a  provisional  payment  on  the 
bill  of  lading,  which  is  rectified  when  the  ship  arrives.  As  to  Covas 
V.  Bingham,  it  may  be  collected  from  Livingston  r.  Ralli,  5  E.  &  B. 
132  (E.  C.  L.  R.  vol.  86),  a  later  case,  that  a  purchaser  may  be  entitled 
to  compensation  if  he  pays  too  much  on  the  bill  of  lading.  The  con- 
tract here  provides  that  the  payment  is,  eventually,  to  depend  on 
weight,  and  not  on  measurement :  there  is  therefore  no  condition  pre- 
cedent that  the  bill  of  lading  is  to  be  for  a  quantity  within  2200  qaar- 
ters.  The  plaintiffs  had  a  right  to  renounce  their  claim  to  pre  pay- 
ment for  the  extra  weight  inserted  by  mistake  in  the  bill  of  lading. 
They  did  so,  and  asked  for  payment  only  for  the  quantity  actually 
shipped,  which  was  within  the  contract  limits.  [Wightman,  J. — The 
invoice  shows  the  right  amount :  the  bill  of  lading  shows  an  excess 
of  weight.  From  first  to  last,  however,  the  purchaser  is  not  chargtd 
more  than  he  ought  to  pay.]  He  is  not.  And,  further,  as  the  con- 
tract stipulates  for  payment  on  handing  over  the  bill  of  lading,  and 
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contains  a  p/ovision  for  payment  by  the  purchaser  for  excess  of 
weight,  it  is  clear  that  the  parties  did  not  intend  the  limits  fixed  in 
the  coDtractf  as  to  quantity,  to  be  absolutely  conclusive.  [Hill,  J. — 
The  invoice  was  to  be  made  out  from  the  bill  of  lading.  Had  the 
invoice  exceeded  the  right  amount,  would  the  purchaser  have  been 
liable  to  pay  for  the  invoiced  quantity  ?]  Possibly  the  sellers  would 
then  have  been  entitled  to  provisional  payment  for  that  quantity. 
[Lord  *Campbell,  C.  J. — Ought  not  the  invoice  to  have  corre-  r»coQ 
sponded  with  the  bill  of  lading?]  At  all  events  the  purchaser  ^ 
could  not  insist  upon  the  two  corresponding,  unless  there  had  been, 
which  there  was  not,  a  condition  to  that  effect.  However,  after  givinff 
the  invoice  which  was  given,  the  plaintiffs  could  not  have  cl.aimea 
payment  for  more  than  the  amount  stated  in  it.  But  it  is  unnecessary 
to  consider  whether  or  no  they  could :  for,  in  point  of  fact,  they  have 
not  done  so. 

MelUsh,  in  reply. — The  purchaser  was  entitled  to  reject  a  bill  of 
lading  made  out  for  a  quantity  greatly  in  excess  of  the  limits  fixed 
by  the  contract.  And  the  difficulty  of  drawing  a  line,  in  respect  of 
the  permissible  excess,  confirms  the  defendants*  contention  that  the 
contract  permitted  no  excess  whatever.  [Lord  Campbell,  C.  J. — The 
uncertainty  could  only  be  as  to  what  weight  the  particular  number 
of  chelwerts  specified  in  the  bill  of  lading  would  produce.]  But  the 
purchaser  had  to  determine  on  the  acceptance  or  non-acceptance  of  the 
bill  of  lading  at  once,  and  before  the  cargo  arrived  and  could  be 
weighed.  He  was,  therefore,  entitled  to  assume  that  the  weight  would 
exceed  the  limited  quantity  which  he  had  contracted  to  take ;  and  to 
decline,  on  that  ground,  to  make  himself  liable  for  the  excess,  by 
accepting  the  bill  of  lading.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  defendants  are  entitled  to  our  judgment. 
The  question  is,  whether,  upon  the  facts  stated  and  admitted  in  the 
pleadings.  Dart,  the  *purchaser,  broke  the  contract,  and  was  r*-QA 
liable  to  be  sued  upon  it,  by  refusing  to  accept  and  pay  for  the  ^ 
wheat.  This  is  not,  as  was  the  case  in  Covas  v.  Bingham,  2  E.  &  B. 
836  (E.  C.  L.  R.  vol.  75),  the  sale  of  a  specific  cargo  afloat  in  a  particu- 
lar ship,  but  the  sale  of  a  cargo  to  be  shipped  in  any  ship  the  sellers 
might  select  of  the  class  specified :  and  the  cargo,  although  not  of  an 
absolutely  defined  amount,  was  to  be  between  1800  quarters  and  2200 
quarters  of  492  lbs.  each.  We  think  the  agreement  was  that  it  should 
not  exceed  that  quantity.  If  the  cargo  offered  exceeded  that  quantity, 
BO,  that,  if  accepted,  the  sellers  would  have  had  a  demand  upon  the 
purchaser  for  payment  of  more  than  2200  quarters,  we  think  he  was 
not  bound  to  accept  it.  He  did  not  want  a  larger  quantity,  and  he 
could  not  be  expected  to  be  prepared  to  pay  for  a  larger  quantity. 
On  the  tender  to  him  of  the  cargo,  by  delivering  the  "usual  shipping 
documents,"  he  could  not  have  accepted  the  quantity  he  agreed  to 
purchase  and  reject  the  excess.  It  seems  to  us  quite  clear  that  he 
would  have  been  liable  to  pay  for  the  excess,  if  there  had  been  any ; 
there  being  no  ground  here  for  saying  that  the  cargo  was  to  be  taken 
at  a  fixed  sum,  for  better  fcr  worse;  and  there  being  an  express  stipu- 
lation that,  if  the  quantity  delivered  by  measurement  should  exceed 
the  estimated  weight,  unless  from  the  result  of  sea  damage  or  heating, 
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the  purchaser  was  to  pay  for  the  excess.  Therefore,  if  there  had 
actually  been  2215  quarters  of  wheat  on  board  the  ship,  as  the  bill  of 
lading  indicated,  it  seems  clear  that  Dart  would  not  have  been  liable 
for  refusing  to  accept  and  pay  for  it.  '  The  plaintiff  must  rely  upon 
*59n  *^^®  invoice  and  the  fact  that,  upon  the  delivery  of  the  cargo,  it 
J  did  *not  consist  of  more  than  2200  quarters.  But  we  are  of 
opinion  that  the  plaintiffs  were  not  at  liberty  to  make  out  an  invoice 
on  any  other  principle  than  that  agreed  upon,  viz.  **  The  measure,  for 
the  sake  of  invoice,  to  be  calculated  at  the  rate  of  100  chetwerts  equal 
to  72  quarters.  Sellers  to  guaranty  the  delivery  of  the  invoice 
weight."  They  were  bound  to  make  out  the  invoice  at  the  rate  of  72 
quarters  for  100  chetwerts.  Then,  if  the  "  usual  shipping  documents*" 
tendered  represented  the  cargo  to  consist  of  more  than  2200  quarters, 
we  think  that  the  purchaser  was  justified  in  refusing  to  accept  it.  and 
that  he  cannot  be  rendered  liable  by  evidence  that,  in  truth,  there  was 
on  board  the  ship  no  excess  beyond  the  quantity  which  he  had  agreed 
to  purchase.  We  must  remember  that  the  ship,  with  the  cargo  on 
board,  was  to  go  "  to  any  safe  port  in  the  United  Kingdom  calling  for 
orders,"  and  that,  according  to  the  usage  of  the  trade,  the  cargo,  while 
afloat,  in  all  probability  would  be  resold  by  Dart,  and  might  pass 
through  the  hands  of  several  subsequent  purchasers.  He  ought  to 
have  been  in  a  situation  to  represent  that  the  cargo  consisted  of  quar- 
ters according  to  the  number  of  chetwerts  in  the  bill  of  lading.  Bat 
he  could  not  have  accepted,  and  provisionally  paid  for,  the  cargo, 
without  being  involved  in  great  perplexity  as  to  how  he  should  after- 
wards dispose  of  it,  nor  without  danger  of  litigation  with  the  plaintiffs 
as  vendors,  and  with  those  who  might  become  purchasers  under  him. 
Upon  the  whole,  we  think  that  the  plaintiffs  were  not  ready  and 
willing  to  perform  their  part  of  the  contract,  and  that  there  ought 
to  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 


*592]     •The  following  case  may  be  conveniently  inserted  here. 
TAMVACO  and  Others  v.  LUCAS  and  Others.    Jum  18. 

For  head-note,  see  antd,  p.  582  (2). 

Thb  declaration  was  in  the  same  form,  and  the  contract  note  in  the 
same  form  and  words  (except  as  to  dates),  as  that  in  the  first  action. 

Fourth  plea.  That  the  said  cargo  of  wheat,  of  which  the  plainti£& 
were  so  ready  and  willing  to  deliver  to  the  defendants  the  shipping 
documents,  as  in  the  declaration  mentioned,  was,  at  the  time  it  wa:i 
shipped  on  board  at  Taganrog,  and  at  all  times  subsequent,  a  cargo 
of  wheat  consisting  of  less  than  1800  quarters,  both  according  to  the 
said  measure  of  100  chetwerts.  equal  to  72  quarters,  and  according  to 
the  said  measure  that  each  quarter  was  to  weigh  492  lbs. 

Demurrer.    Joinder  in  demurrer. 

Blackburn,  for  the  plaintiffs. — The  plea  is  bad.  The  defendants  in 
this  action  rely  on  the  fact  that,  although  the  shipping  documents  in 
the  present  case  represented,  upon  the  face  of  them,  a  cargo  within 
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the  prescribed  limits  as  to  quantity,  tbe  cargo  was  actually  beloir 
thoae  limits;  and  that  therefore  the  purchasers  were  not  bound  to 
accept  and  pay  for  it.     But  that  is  no  defence.    The  effect  of  the 
contract  note  is,  that  such  a  cargo  is  to  be  shipped  as,  upon  the 
agreed  scale  of  measurement,  will  represent,  upon  the  invoice,  a  cargo 
of  between  1800  and  2200  quarters.     The  purchasers  agree  to  pay 
*for  any  excess  above,  and  the  plaintiffs  to  make  up  any  defi-    r«eQq 
ciency  below,  such  invoiced  cargo,  which  the  actual  cargo  on    ^ 
arrival  may  present.     Any  such  excess  or  deficiency,  therefore,  is  no 
ground  for  rejecting  the  cargo,  it  not  being  a  condition  precedent  to 
acceptance  that  the  cargo  should  contain  the  precise  quantity  stated  in 
the  invoice.     [Lord  Campbell,  C.  J. — A  limit  is  allowed  of  400 
quarters :  is  it  not  a  condition  precedent  to  acceptance  that  the  varia- 
tion, if  any,  must  be  within  that  limit  ?]     No :  the  cargo  must,  in  the 
first  place,  be  such  as,  calculated  on  the  prescribed  scale,  would  show 
upon  the  invoice  a  quantity  somewhere   between   1800  and  2200 
quarters :  but  if  upon  arrival  it  turn  out  (as,  from  the  scale  of  calcu- 
lation being  based  on  an  average,  it  is  very  likely  to  turn  out)  more 
or  less  than  the  invoiced  quantity,  the  purchasers  are  to  take  it,  upon 
the  understanding  that  the  variation  is  to  be  made  good  by  one  side 
or  tbe  other,  according  as  it  is  an  excess  or  a  deficiency.     [Wight- 
man.  J. — Suppose  the  plea  had  expressly  alleged  that  the  shipping 
d(jcuments,  by  mistake,  represented  the  cargo  to  be  between  1800  and 
2200  quarters,  though  it  was  really  below  1800:  would  that  have 
been  a  good  defence  ?]     It  would  not :  the  invoice  is,  by  the  contract, 
to  be  considered  as  representing  the  right  quantity  in  the  first  instance, 
the  parties  agreeing  to  correct  the  payment  made  upon  it  if  the  actual 
cargo  turn  out  greater  or  less. 

Mellish,  for  the  defendants,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the»plea  is  good.  The 
purchasers  appear  to  have  been  most  anxious  to  guard  against  having 
to  pay  for  a  cargo  *falling  short  of  1800  or  exceeding  2200  r^-q^ 
quarters:  and,  with  that  object,  the  contract  note  prescribes  '■  ^ 
those  quantities  as  the  minimum  and  maximum  respectively  allowed 
to  be  shipped.  It  was  intended  that  the  shipping  documents  should 
show,  upon  the  face  of  them,  a  cargo  actually  shipped  which  had  been 
ascertained  to  be  within  those  limits.  It  is  stipulated  by  the  contract 
that,  if  the  cargo  should  turn  out  to  be  somewhat  greater  or  less  than 
tbe  precise  quantity  stated  in  those  documents,  still  being  within  the 
prescribed  limits,  the  excess  or  deficiency  should  be  allowed  for  by 
the  purchasers  or  the  sellers  respectively :  but  there  is  no  provision, 
as  was  contended  by  the  plaintiff,  that  if  there  be  an  excess  or  defi- 
ciency which  makes  the  cargo  greater  than  the  limited  maximum  or 
less  than  tbe  limited  minimum,  such  excess  or  deficiency  is  to  be 
allowed  for,  and  the  cargo  accepted.  Now  the  plea  alleges  that  the 
cargo  was,  at  the  time  of  shipping,  and  at  all  times  subsequent,  below 
the  limited  minimum.  I  think  the  plaintiffs  have  failed  to  show  that 
the  purchasers  were,  under  such  circumstances,  bound  by  the  terms 
of  the  contract  to  accept  the  cargo. 

WiGHTMAN,  J. — The  parties  here  contract  for  the  sale  of  a  cargo  of 
wheat  to  consist  of  betweea  1800  and  2200  quarters.  That  leaves  a 
wide  limit,  400  quarters,  for  any  difference  between  the  cargo  actually 
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delivered  and  the  cargo  as  stated  in  the  bill  of  lading.  The  provision 
for  allowance  by  the  purchasers,  or  by  the  sellers,  for  any  excess  or 
ddficioucy,  may  well  apply  to  any  excess  or  deficiency  to  the  extent 
of  those  400  quarters,  and  which  would  leave  the  actual  cargo  still 
within  the  prescribed  limits :  but  I  do  not  think  that  that  provision 
i^Rnxi  *^^  intended  to  compel  the  purchasers  to  take  the  cargo  if  it 
■'  fell  short  of  1800  or  exceeded  2200  quarters.  Tn  the  case 
which  came  before  us  upon  a  precisely  similar  contract,(a)  the  ship- 
ping documents  themselves  showed,  upon  the  face  of  them,  an  excess 
above  the  prescribed  maximum;  and  we  held  that  the  purchasers 
were  not  bouud,  upon  the  tender  of  those  documents,  to  accept  them, 
or  liable  to  pay  for  the  cargo.  In  the  present  case  the  shipping  docu- 
ments, upon  the  face  of  them,  show  a  quantity  within  the  prescribed 
limits;  but  the  amount  actually  shipped  is  below  them:  and  the 
question  here,  therefore,  is  whether,  if  the  shipping  documents  untruly 
represent  the  cargo  as  being  within  the  limits,  and  the  cargo,  as  the 
plea  alleges,  is  really  not  within  them,  the  purchasers  are  bound  to 
accept  the  cargo.  If,  as  I  suggested  in  the  course  of  the  argum^ti 
the  plea  had  expressly  alleged  that  the  shipping  documents,  by  mis- 
take, stated  a  cargo  within  the  limits,  and  that  the  actual  cargo  was 
below  them,  that  would  surely  be  a  substantial  defence,  and  the  plain- 
tiffs could  nit  contend  that  the  documents  were  conclusive  for  the 
purpose  of  acceptance  of  and  payment  for  the  cargo.  The  plea  here 
does  not  expressly  allege  such  misstatement  in  the  documents :  but  I 
think  that,  as  it  stands,  it  substantially  raises  the  same  defence,  and 
shows  that  the  purchasers  were  not  bound  to  accept. 

Erle,  J. — I  construe  this  contract  in  the  same  way  as  the  Lord 
Chief  Justice  and  my  brother  Wightraan.  The  purchasers  say  "we 
will  not  take  the  cargo  unless  it  appears  by  a  certain  measure  to  be 
as  much  as  1800,  gnd  not  more  than  2200,  quarters;  and  unless  the 
♦5961  \^^^^^^y  actually  shipped  turns  out  to  be  within  those  limits." 
^  This  case  does  not  appear  to  fall  within  the  reason  of  our  de- 
cision in  the  former  case.  Here  the  contract  is  a  very  simple  one: 
the  purchasers  agree  to  take  the  cargo,  provided  it  appears  to  be,  and 
actually  is,  within  those  limits ;  and  both  sides  agree  that  any  varia- 
tion between  the  quantity  stated  in  the  bill  of  lading  and  the  actual 
cargo,  if  the  latter  be  nevertheless  within  the  limits,  is  to  be  a  matter 
for  subsequent  arrangement.  The  fact  alleged  in  the  plea,  that  the 
actual  quantity  shows  a  variation  which  leaves  it  below  those  limits, 
is  a  sufficient  ground  for  not  accepting  the  cargo. 

Crompton,  J. — The  words  of  this  contract  seem  to  me  to  be  too 
clear  to  admit  of  any  doubt.  The  purchasers,  knowing  that  there  are 
often  difficulties  in  arriving  at  an  exact  measurement  of  a  cargo, 
assign  limits  of  variation  to  the  quantity  of  the  cargo  in  question, 
and  agree  to  take  it  if  it  be  somewhere  within  those  limits.  The 
contract  here  is  the  same  as  that  in  the  former  case,  which  I  did  not 
hear  argued,  but  the  decision  in  which  I  thought  quite  right.  There, 
however,  the  shipping  documents  themselves  showed  a  quantity 
beyond  the  prescribed  limits ;  and  the  action  was  for  not  accepting 
them,  upon  tender,  and  not  paying  the  invoiced  price,  which  was  for  a 
quantity  within  those  limits.     The  purchasers  there  said,  '*  we  will  not 

(a)  Ante,  p.  681  (1). 
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accept  a  cargo  which  apparently  will  turn  out  to  be  beyond  the  limits, 
and  so  subject  ourselves,  under  the  stipulation  in  the  contract  note,  to 
pay  for  the  excess.  We  decline  to  accept  at  all."  The  Court 
*held  that  such  stipulation  applied  only  to  an  excess  or  defi-  r^^qtr 
ciency  which  still  left  the  actual  cargo  within  the  prescribed  *- 
limits ;  and  that  the  purchasers  were  not  bound,  in  the  event  of  any 
greater  excess  or  deficiency,  to  accept  the  cargo  and  make  a  subse- 
quent settlement  as  to  the  variation.  That  seems  to  me  to  be  the  true 
construction  of  this  stipulation  in  both  cases.  If  it  were  to  be  con- 
strued as  the  plaintiffs  contend,  I  do  not  see  what  was  the  use  of 
assigning  any  limits  to  the  variation  of  the  cargo.  The  parties 
intended  that  such  variation  might  be  afterwards  made  good  by  one 
ride  or  the  other,  if,  and  only  if,  the  actual  cargo  were  still  within 
those  limits.  I  think  that  the  plea  is  an  answer  to  the  declaration. 
It  avers  that  the  quantity  shipped  was  not,  either  actually  or  accord- 
ing to  the  agreed  scale  of  measurement,  within  the  limits.  That  is  a 
good  ground  for  not  accepting  the  cargo.  The  contract  is  a  perfectly 
plain  one :  and  the  parties  to  it  cannot  depart  from  its  express  pro- 
visions. Judgment  for  the  defendants. 


MOORE,  Appellant,  v.  SMITH,  Respondent.    Jan.  29. 

Ob  tfipMl,  under  stat.  20  A  21  Viot  o.  43,  against  a  eonvietion  of  the  appellant  by  two 
Joitiew,  on  an  information  laid  before  them  by  the  retpondent,  an  officer  of  the  Excise,  on 
behalf  of  the  Crown,  for  an  offence  ander  one  of  the  Excise  Acts  :  Held,  that  the  Court,  on  con- 
firming  the  conviction,  had  Jurisdiction,  under  sect.  6,  to  award  costs  to  the  respondent ;  as  the 
itatate  inolndes  eases  in  which  the  Crown  is,  directly  or'indirectly,  a  party. 

PiCKSRiNa,  on  a  previous  day  in  this  Term,  obtained  a  rule  calling 
on  the  respondent  to  show  cause  why  a  judgment  of  this  Court,  of  15th 
January,  1859,  should  not  be  amended  bv  striking  out  therefrom 
*the  award  of  costs  to  be  paid  by  the  appellant  to  the  respon-  r»5QQ 
dent.  ■- 

The  judgment  of  the  Court,  of  15th  January,  1859,  was  given  upon 
a  case  stated  under  stat.  20  &  21  Yict.  c.  48,  on  an  appeal  against  the 
conviction  of  the  appellant,  under  stat.  4  &  5  W.  4,  c.  85,  s.  17,  by  two 
justices  of  the  West  Riding  of  Yorkshire,  for  having  sold  beer  by 
retail  without  an  excise  license.  The  conviction  set  out  that  the  res- 
pondent, "one  of  Her  Majesty's  officers  of  Excise, and  who  prosecuted 
for  Her  Majesty  in  that  behalf,  exhibited  in  his  own  proper  person  an 
information  before  the  justices,  which  information  is  commenced  and 
prosecuted  by  order  of  the  Commissioners  of  Inland  Revenue/'  &c. 

The  Court  affirmed  the  conviction,  with  costs. 

/.  Wilde  and  Webby  now  showed  cause. — This  rule  was  obtained 
upon  the  authority  of  Regina  v.  Beadle,  7  E.  &  B.  492  (E.  C.  L.  R.  vol. 
90),  where  it  was  held  that,  under  an  enactment  as  to  costs  in  a  stat- 
ute in  which  the  Crown  is  not  named,  costs  cannot  be  awarded  for  or 
against  the  Crown,  although  the  Crown  may  have  an  interest  in  the 
proceedings.  Stat.  20  &  21  Yict.  c.  43,  however,  was  passed  since 
that  decision,  which  turned  on  the  construction  of  other  statutes,(a) 

(a)  State.  12  A  13  Viot.  e.  45,  a.  5,  and  18  A  19  Vict  a.  90,  m.  1,  2. 
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and  therefore  does  not  conclude  the  question  now  to  be  congidered ; 
namely,  whether,  on  the  confirmation  of  a  conviction,  on  appeal  under 
Stat.  20  &  21  Vict.  c.  48,  the  Crown  is  entitled  to  costs.  Sect.  2  gives 
an  appeal  from  '*  the  hearing  and  determination  by"  "justices"  "of  anv 
information  or  complaint:"  an  information,  like  the  present,  in  which 


«.?; 
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the  Crown  is  *interested,  is  therefore  clearly  within  the  Act 


for  the  purpose  of  appeal.  Then  sect.  6  enacts  that  "  the  Court 
to  which  a  case  is  transmitted  under"  the  Act  "  may  make  such  order 
as  to  costs  as'  to  the  Court  may  seem  fit;"  which  is  to  "be  final  and 
conclusive  on  all  parties."  That  section  applies  to  cases  where  the 
Crown  is  a  party.  [Lord  Campbell,  C.  J. — ^The  Crown  can,  in  strict- 
ness, be  saia  to  be  a  party  only  in  cases  where  the  costs  will  have  to 
be  paid  out  of  the  Revenue ;  not  in  those  where  the  Queen  is  the 
mere  nominal  prosecutor.]  It  must  be  admitted  that,  in  the  present 
case,  the  respondent,  if  unsuccessful,  would  be  personally  liable  to  the 
costs,  but  the  Crown  would  indemnify  him.  [Pickering,  contra,  re- 
ferred to  stat.  4  &  5  W.  4,  c.  51,  s.  21,  which  empowers  the  Commis- 
sioners of  Inland  Revenue  to  reimburse  the  costs  of  officers  in  prosecu- 
tions under  the  Revenue  Acts.]  Then  sect.  4  of  stat.  20  &  21  Vict  c. 
43,  which  gives  the  justices  a  discretion  to  refuse  to  state  a  case,  ex- 
cept "  where  application  for  that  purpose  is  made  to  them  by  or  under 
the  direction  of  Her  Majesty's  Attorney -General,"  showd  conclusively 
that  the  Legislature  intended  to  include  in  the  provisions  of  the  Act 
cases  in  which  the  Crown  was  a  party,  or  was  interested. 

Pickering^  contr^. — Here,  as  in  Regina  ».  Beadle,  the  informatioD, 
though  nominally  laid  by  the  respondent,  an  excise  officer,  was  "com- 
menced and  prosecuted  by  order  of  the  Commissioners  of  Inland 
Revenue."  That  is  word  for  word  the  same  as  the  recital  of  the  in- 
formation in  Regina  v.  Beadle.     That  case  governs  the  present    It  is 

♦6001  ^^^®  ^^^^  ^^^'  ^^  ^  ^^  Vict.  c.  48,  *was  not  the^e  in  question: 
J  but  the  general  principle  involved  in  the  decision  is  that  the 
Crown  cannot,  under  an  Act  of  Parliament,  be  liable  to  pay,  or  entitled 
to  receive,  costs,  unless  expressly  named.  Is,  then,  the  Crown  ex- 
pressly named  in  stat.  20  &  21  Vict.  c.  43?  Now,  the  Crown  mar 
fall  within  the  scope  and  purview  of  the  statute  for  the  general  pur- 
poses of  justice,  and  yet  not  be  within  it  for  the  purposes  of  costs. 
[Hill,  J. — The  question  really  is,  whether  a  case  in  which  the  Crown 
is  interested  falls  within  sect.  6.  If  it  does,  that  section  empowers  the 
Court  to  deal  with  the  costs.]  The  Crown  cannot  be  affected  by  an 
enactment  respecting  costs,  except  by  express  words.  If  the  Legisla- 
ture intended  that  the  Crown  should  be  affected,  as  a  party,  by  the 
provisions  of  the  Act,  in  all  cases,  it  would  have  been  unnecessary  to 
enact  sect.  4,  which  provides  for  the  case  of  applications  by  the  At- 
torney-General on  benalf  of  the  Crown.  So  far  as  costs  are  concerned, 
the  Crown  is  unaffected  by  the  Act,  for  it  is  not  named  in  sect.  6. 

Lord  Campbell,  C.  J. — It  is  a  maxim  that  the  Crown  is  not  bound 
by  an  Act  of  Parliament,  without  express  words.  But  I  think  that 
there  is  express  language  in  this  statute  to  show  that  it  includes  all 
cases  of  appeal,  and  therefore  those  in  which  the  Crown  is  interested. 
And,  if  such  cases  are  within  the  statute  for  purposes  of  appeal,  sect. 
6  shows  that  in  them,  as  in  all  other  cases  under  the  Act,  costs  may 
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be  awarded  either  to  or  against  the  Grown.    I  am  of  opinion  that  the 
rale  must  be  discharged. 

WiGHTMAN,  J. — The  proceedings  taken  by  the  *respondent   r#/»rt| 
in  this  case  were  clearly  taken  on  behalf  of  the  Crown.     And,    ^ 
by  sect.  4,  the  Crown  is  brou^t  within  the  enactments  of  the  statute. 
I  think  that  it  is  within  them  for  all  purposes.     And  therefore  it  is 
within  the  provisions  of  sect.  6  as  to  costs. 

Crompton,  J. — I  am  inclined  to  think  that,  even  without  sect.  4, 
the  Crown  would  be  within  the  provisions  of  sect.  6,  which  appear  to 
me  to  apply  to  all  cases  of  appeal  under  the  statute.  The  ratio  deci- 
dendi in  Regina  r.  Beadle  does  not  apply  here.  Here  is  an  act  giving, 
by  sect.  2,  a  general  right  of  appeal  from  the  determination  by  j\istices 
of  *'any  information  or  complaint."  Sect.  4,  giving  the  Attorney 
General  the  right  to  require  a  case  to  be  stated,  clearly  contemplates 
Crown  proceedings  as  within  the  Act.  Then  sect.  6,  respecting  costs, 
is  clearly  applicable  to  all  cases  within  sect.  4,  and  therefore  includes 
Crown  cases. 

Hill,  J. — I  am  of  the  same  opinion.  The  question  is,  does  this 
information,  being  one  on  behalf  of  the  Crown,  fall  within  the  statute? 
There  might  be  a  doubt  whether  such  an  information  was  intended 
to  be  included  within  sect.  2.  Sect.  4,  however,  in  the  exception, 
clearly  shows  that  the  Legislature*  contemplated  Crown  proceedings, 
properly  so  called,  as  within  the  statute.  And  sect.  6  clearly  applies 
to  all  cases  falling  within  sect.  4.  Bule  discharged. 


♦SMEED  V.  FOORD.    Jan.  81.  [*602 

Defendant  eontr»eted  to  deliver  to  pUiatiff,  a  farmer,  a  tbreshing-maohine,  within  three 
weeks.  Jt  was  plaintiff'i  practice,  known  to  defendant,  to  thresh  wheat  in  the  field,  and  send 
it  thence  direct  to  mwket.  At  the  end  of  the  three  weeks,  plaintiff's  wheat  was  ready,  in  the 
field,  for  threshing;  and,  on  plaintiff's  remonstrating  at  the  delaj  in  the  delivery  of  the 
BMhine,  defendant  several  tiuies  assured  him  it  should  be  sent  forthwith.  Plaintiff  having 
noineeenfally  tried  to  hire  another  maehine,  was  obliged  to  carry  home  and  stack  the  wheat ; 
which,  while  so  stacked,  was  damaged  by  rain.  The  maehine  was  afterwards  delivered  to 
plaiotifr,  who  paid  defendant  the  contract  price.  The  wheat  was  then  threshed :  and  it  was 
found  necessary,  owing  to  its  deterioration  by  the  rain,  to  kiln-dry  it  When  dried  and  sent 
to  markety  it  sold  for  a  less  price  than  it  woald  have  fetched  had  it  been  threshed  at  the  time 
fixed  by  the  eontraet  for  the  delivery  of  the  machine,  and  then  sold,  the  market  price  of  wheat 
having  meanwhile  fallen. 

Held,  in  an  action  for  the  non-delivery  of  the  machine,  that  plaintilT  was  entitled  to  recover 
nbctantial  damages  in  respect  of  the  ezpenee  of  stacking  the  wheat  ,*  of  loss  arising  ft-om  its 
deierioration  by  the  rain ;  and  of  the  expense  of  drying  it  in  the  kiln. 

Held,  farther,  that  be  was  not  entitled  to  recover  any  damages  in  respect  of  the  fall  in  the 
market  priee  of  wheat. 

The  declaration  alleged  that  plaintiff  agreed  to  buy  of  defendant, 
and  defendant  agreed  to  sell  and  deliver  to  plaintiff  within  a  certain 
agreed  time,  a  certain  engine  and  machine,  at  a  certain  agreed  price. 
Averment,  that  all  things  had  happened,  &c.,  to  entitle  plaintiff  to  sue 
defendant  for  breach  of  the  said  agreement  thereafter  mentioned  :  yet 
that,  although  plaintiff  was  always  ready  and  willing  to  accept  the 
said  engine  and  machine,  and  to  pay  for  the  same  at  the  agreed  price, 
defeudant  wholly  neglected  and  refused  to  deliver  the  said  engine  and 
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machine  to  plaintiff  within  the  time  agreed  on,  whereby  plaintiff  was 
unable  to  thresh  certain  of  his  wheat,  and  in  consequence  thereof  the 
same  became  damaged  and  spoilt,  and  of  less  value  to  plainti^  and 
plaintiff  was  unable  to  sell  the  said  wheat  as  soon  as  he  would 
otherwise  have  done,  or  for  so  large  a  &um  of  money  as  he  otherwii$e 
would  have  done. 

Pleas :  1.  That  defendant  did  not  agree  as  alleged.  Issue  thereon. 
2.  That  defendant  did,  within  the  said  time  agreed  in  that  behalf 
deliver  the  said  engine  and  machine  to  plaintiff.  Issue  thereon. 
*60S1  *^^  *^^  trial,  before  Crompton,  J.,  at  the  Middlesex  Sittings 
^  for 'last  Michaelmas  Term,  it  appeared  that  the  plaintiff  was  a 
farmer,  carrying  on  business  at  Sittingbourne,  in  Kent,  and  the  defeod- 
ant  was  a  farmer  living  at  Lenham,  in  the  same  county.  In  July, 
1856,  the  plaintiff,  being  in  want  of  a  threshing-machine  to  thresh 
out  his  wheat,  caused  the  following  letter  to  be  written  to  the  defendaDt 

'*  17th  July,  1856. 

*'Mr.  Smeed  wishes  to  know  the  price  of  a  threshing-machine, 
seven  or  eight  horse-power  engine,  and  complete  with  all  new 
improvements  attached,  and  how  soon  it  could  be  had.  An  early 
reply  will  oblige.  "  For  Gsorge  Smeed, 

"  J.  H.  Bradley." 

TheMefendant  sent  the  following  reply. 

"  19th  July,  1856. 

*'In  reply  to  your  favour  of  the  17th  inst,  in  reference  to  an  engine 
and  machine,  I  beg  to  state  the  prices  below."  (Here  followed  a  state- 
ment of  prices.)  "  The  above  machine  finishes  the  corn  for  market, 
and  also  makes  a  separation  of  the  tail.  Could  let  you  have  one  in  a 
month  from  the  date  of  order.  "tSrEORGE  Foord." 

On  the  same  day,  the  plaintiff  sent  an  answer  as  follows. 

•'  24th  July,  1856. 

"  Mr.  Smeed  will  take  a  seven-horse  engine  and  combined  thresh- 
ing-machine with  the  latest  improvements,  provided  you  can  let  him 
have  it  in  three  weeks  from  this  date,  or  he  will  be  forced  to  hire  as 
before.  '*  Pro  George  Smeed, 

"  J.  H.  Bradley." 
ua/\Ai       *To  this  the  defendant  replied. 
^^*J  .     « 28th  July,  1856. 

"  I  am  in  receipt  of  your  order  for  a  seven-horse  engine  and 
machine,  which  shall  have  my  best  attention,  and  be  forwarded  by 
the  time  you  state.  "George  Foord." 

The  plaintiff's  wheat  was  ready  for  threshing  in  the  field  on  14th 
August,  1856,  the  day  on  which  the  engine  and  machine  should  have 
been  delivered  in  pursuance  of  the  contract  contained  in  the  last  two 
of  the  above  letters.  It  was  the  plaintiff's  practice,  as  was  well  known 
to  the  defendant,  from  previous  dealings  with  him,  to  thresh  his  wh  at 
in  the  field,  and  send  it  off  thence  straight  to  market,  instead  of  carry- 
ing it  home  and  there  stacking  and  threshing  it.  The  engine  and 
machine  did  not  arrive  on  14th  August ;  and  was  not  deliveral  at  the 

Elaintiff's  farm  till  14th  September.    Between  14th  August  and  3d 
eptember  the  plaintiff  twice  saw  the  defendant,  and  complained  of 
the  delay  in  delivering  it ;  and  the  defendant,  on  each  occasion,  pro- 
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mised  that  it  should  be  sent  at  once.    During  this  same  period  the 
following  letters  passed.  * 

« 18th  August,  1856 

"I  have  no  doubt  your  engine  will  be  sent  oflF  this  week.  I  have 
by  this  post  written  to  Lincoln,  stating  that  you  are  much  in  want 
of  it.  *'  Gborob  Foord." 

"  To  Mr.  Smeed. 

•' 2d  September,  1856. 

''I  have  had  a  letter  Arom  Lincoln  this  morning.  You  may  expect 
your  engine  and  machine  in  a  few  days.  They  promise  to  get  it  off 
this  week.  "  GsoROB  Foord.'' 

"  To  Mr.  Smeed. 

♦"  8d  September,  1856.       r^g^g 

"I  beg  to  say  that  Mr.  Smeed  is  yerj  much  injured  by  not  *• 
having  the  engine  and  machine  at  the  time  stated.  He  would  by  this 
time  have  threshed  out  400  quarters.  That  is  not  all.  The  corn  is 
all  unhoused,  expecting  the  engine  and  machine  as  to  order,  and  Mr. 
Smeed  will  hold  you  responsible  for  the  loss  he  may  sustain  in  not 
executing  the  order  to  the  time  specified  in  your  letter. 

"  For  George  Smeed, 

"  To  Mr.  Foord.  "  J.  H.  Bradley." 

The  plaintiff  made  no  request  to  the  defendant  to  lend  him  an 
engine  and  machine  until  that  which  he  had  ordered  should  arrive. 
He  applied,  however,  to  a  machinist  in  his  neighbourhood,  who  let  out 
similar  machines,  to  let  him  one  to  thresh  the  wheat,  but  without  suc- 
cess. Through  the  delay  in  the  delivery  of  the  engine  and  machine, 
it  became  necessary,  as  the  plaintiff  alleged,  to  carry  from  the  field  the 
wheat  which  was  there,  ready  for  threshing,  and  to  stack  it.  The 
plaintiff  having  no  straw  for  the  purpose,  and  it  being  also  impracti- 
cable to  hire  thatchers,  the  stacks  of  wheat  were  not  thatched.  Shortly 
after  the  stacking,  about  the  beginning  of  September,  rainy  weather 
set  in,  and  continued  for  several  days,  whereby  the  wheat  became 
mucb  wetted  and  deteriorated  in  quality.  Immediately  upon  receiv- 
ing the  engine  and  machine  the  plaintiff  threshed  out  the  wheat.  It 
was  then  found  necessary,  owing  to  its  deterioration  by  the  wet^  to 
dry  it  in  a  kiln.  It  was  thereupon  sent  to  market  and  sold,  but  at  a 
lower  price  than  it  would  have  realized  had  it  been  ready  for  market 
at  the  time  that  it  woufd  have  been  if  the  engine  and  machine  had 
been  delivered  on  14th  August,  the  market  *price  of  wheat  r^gna 
having  fallen  in  the  mean  while.  The  plaintiff  had  retained,  '- 
and  paid  the  defendant  the  agreed  price  for,  the  engine  and  machine. 
The  jury  found  a  verdict  for  the  plaintiff  for  500Z.,  the  damages 
claimed  in  the  declaration ;  and  the  learned  Judge  gave  the  defendant 
leave  to  move  tq  reduce  the  damages  to  such  sum  as  the  Court  might 
direct. 

EImn  James,  in  last  Michaelmas  Term,  obtained  a  rule  calling 
upon  the  plaintiff  "  to  show  cause''  "  why  the  damages  should  not  be 
reduced  to  such  sum  as  the  Court  might  direct,  on  the  ground"  "  that 
the  amount  of  damages  sought  to  be  recovered,  and  of  which  evidence 
was  given  on  behalf  of  the  plaintiff,  was  not  such  as  legally  resulted 
from  the  breach,  if  any,  of  the  contract." 

Macaulay  and  Prentice  now  showed  cause. — ^The  plaintiff  is  entitled 
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to  substantial,  and  not  merely  to  nominal  damages  in  respeet  of  each 
of  his  grounds  of  complaint.  He  complains  that,  in  consequence  of 
the  defendant's  delay  in  delivering  the  machine^  he  has  sustained 
damage,  first,  in  respect  of  the  expense  to  which  he  has  been  put  in 
carting  home  and  stacking  the  wheat,  which  he  would  otherwise  have 
threshed  in  the  field,  according  to  his  usual  practice.  Now  the  letter 
written  to  the  defendant  on  the  part  of  the  plaintiff,  on  24th  July, 
1856,  gave  the  defendant  distinct  notice  that  tne  plaintiff  must  have 
the  machine  in  three  weeks  from  that  date,  or  that  he  would  be 
forced  to  hire  one.  The  defendant,  by  his  answer  of  28th  July, 
1856,  agrees  to  supply  the  machine  within  that  time.  He 
must  clearly  have  known  the  purpose  for  which  it  was  wanted, 
♦6071    ^^^'  ^^^   threshing  wheat   in  the  plaintiff's   field,  *and   that 

J  immediat.ely ;  for  he  knew  that  it  was  the  plaintiff's  prac- 
tice to  thresh  his  wheat  in  the  field.  If  it  be  said  that  the 
plaintiff  ought  to  have  hired  another  machine,  the  answer  is,  that 
he  tried,  but  failed  to  do  so.  But  he  was  not  bound  to  try  to 
hire  another ;  for  the  defendant  wrote,  several  times,  to  tell  him  that 
the  machine  was  coming  directly:  and,  as  it  did  not  come,  the  plaintiff 
was  compelled  to  cart  and  stack  the  wheat.  The  plaintiff  complains, 
secondly,  of  the  consequent  deterioration  caused  to  his  wheat  by  the 
wet.  This  is  damage  naturally  arising  out  of  the  defendant's  delay, 
and  for  which  he  is  therefore  responsible.  Even  had  the  wheat  been 
stacked  earlier  than  it  was,  yet,  as  neither  straw  could  be  procured 
nor  thatchers  hired,  during  the  whole  season,  the  damage  from  the 
wet  would  not  have  been  thereby  avoided.  [Lord  Campbell,  C.  J. — 
If  the  plaintiff  had  reasonable  cause  to  believe  that  the  machine  would 
be  delivered  directly,  he  was  not  bound  to  stack  the  wheat  at  once. 
Cbompton,  J. — You  may  liken  it  to  the  case  of  a  sale  of  goods,  where, 
upon  a  refusal  by  the  vendee  to  accept,  the  vendor  is  not  expected  to 
go  immediately  into  the  market  ana  sell  them.]  Then,  in  the  third 
place,  the  plaintiff  complains  that  the  deterioration  of  the  wheat,  by 
the  rain,  compelled  him  to  incur  the  expense  of  kiln-drying  it.  And 
it  is  plain  that,  in  order  to  make  it  at  all  marketable,  that  expense  was 
inevitable.  The  last  ground  of  claim  urged  by  the  plaintiff  is  the  loss 
which  he  sustained  in  respect  of  the  fall  in  the  market  price  of  the 
wheat  between  the  time  at  which  he  would  have  completed  the  thresh- 
ing, had  the  defendant  delivered  the  machine  punctually,  and  the 
time  at  which  the  threshing  was,  in  fact,  completed.  This  Ioss» 
♦6081   **^^^»  ^^  recoverable,  as  having  been  occasioned,  like  the  other 

J  damages,  by  the  default  of  the  defendant.  [Crompton,  J. — This 
loss  can  hardly  have  been  contemplated  by  the  parties  at  the  time  of 
making  the  contract,  as  a  probable  consequence  of  a  breach  of  it.  The 
price  might,  for  all  that  they  then  knew,  have  risen,  instead  of  fallen.] 
There  is  a  difficulty,  no  doubt,  in  bringing  this  last  claim  within  the 
rule  laid  down  by  the  Court,  with  respect  to  the  measure  of  damages, 
in  Hadley  v.  Baxendale,  9  Exch.  841  ;t  viz. :  that  where  two  parties 
have  made  a  contract,  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  of  such  breach  of 
contract,  should  be  such  as  may  fairly  and  reasonably  be  considered 
as  arising  naturally,  that  is,  according  to  the  usual  course  of  things; 
from  sucn  breach  of  contract  itself^  or  such  as  may  reasonably  be  sup- 
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posed  to  have  been  in  the  contemplation  of  botfa  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
But  the  other  items  of  the  plaintifT^s  claim  are  all  strictly  within  the 
rule.  [liord  Gavpbell,  C.  J. — If  it  be  proved  that  there  was  a 
knowledge  of  certain  facts  in  the  minds  of  the  parties,  at  the  time  that 
they  made  their  contract,  this  may  influence  the  construction  of  the 
contract;  and,  consequently,  may  affect  the  damages.  The  old  rule 
was  that,  in  estimating  damages,  only  the  proximate  injury  sustained 
could  be  looked  to.  But,  according  to  the  rule  laid  down  in  Hadley 
V.  Baxendale,  the  damages  may  be  more  than  this,  if  there  has  been 
notice  to  the  party  sought  to  be  made  liable  that  suph  fiirther  damage 
may  probably  accrue.  I  do  not,  however,  see  how  that  doctrine  can 
*be  applicable,  unless  such  notice  forms  part  of  the  contract  r»z»/\q 
itself.]  Here  the  damage  flowed  immediately,  and  necessarily,  ^ 
from  the  breach.  But,  if  notice  to  the  defendant  of  what  was' likely 
to  be  the  consequence  of  a  breach  was  necessary,  that  notice  was 
given;  for  he  was  told  for  what  purpose  the  engine  was(  wanted. 
[WiGHTMAN,  J. — The  plaintiff  told  him  that,  if  the  engine  was  tiiot 
supplied  within  the  appointed  time,  he  would  be  forced  to  hire  one.] 
That  is  so.  In  Sedgwick  on  Damages,  chap.  J^,  p.  60  (2d  ed.),  it  is 
said:  "The  modern  French  law,  as  declared  in  the  Napoleon  Code,(a) 
ooDtains  the  recognition  of  the  same  general  principlies : 

"  The  damages  due  to  the  creditor  consist  in  general  of  the  loss  that 
he  has  sustained,  and  the  profit  which  he  has  been  prevented  from 
acquiring,  subject  to  the  modifications  hereinafter  contained.  The 
debtor  is  only  liable  for  the  "damages  foreseen,  or  which  might  have 
been  foreseen,  at  the  time  of  the  execution  of  the  contract,  when  it  is 
not  owing  to  his  fraud  that  the  agreement  has  been  violated."  So  in 
Kent's  Commentaries,  vol.  2,  p.  665  (10th  ed.),  note,  it  is  laid  down 
that  '*  damages  for  breaches  of  contract  are  only  those  which  are  inci- 
dental to,  and  directly  caused  by,  the  breach,  and  may  reasonably  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties,  and 
not  speculative  profits,  or  accidental,  or  consequential  losses."  In  the 
present  case,  all  the  losses  which  the  plaintiff  has  sustained  were,  or 
may  be  reasonably  supposed  to  have  been,  foreseen  and  in  the  con- 
templation of  the  parties.  *In  Waters  v.  Towers,  8  Exch.  r»giA 
Wl,t  Alderson,  B.,  said  "If  a  person  undertakes  to  make  a  l- 
certain  article  for  another,  and  to  deliver  it  to  him  on  a  particular 
day,  but  fails  to  do  so  until  a  year  afterwards,  it  would  be  most  unrea- 
sonable that  the  latter  shoula  not  recover  any  damages  because  the 
contract  was  not  in  writing.  The  existence  of  a  contract  is  evidence 
of  the  probable  amount  of  loss  sustained.  Suppose  the  plaintiff  had 
said,  'we  should  have  made  such  and  such  a  contract  if  the  defendants 
had  performed  theirs,*  and  the  jury  believed  that  the  plaintiffs  would 
have  done  so,  that  would  surely  have  been  evidence  of  the  amount  of 
loss  occasioned  by  the  defendant's  breach  of  contract."  [Cbompton, 
J.— That,  according  to  Hadley  v.  Baxendale,  must  be  taken  with  this 
qualification,  that,  m  the  case  supposed,  the  de^ndants  knew  that  the 
plaintiff  would  have  made  the  other  contract  had  the  defendants  per- 
formed their  contract.]  Cort  v.  Ambergate,  &c.,  Railway  Company, 
17  Q.  B.  127  (E.  C.  L.  B.  v  ^1.  83),  is  another  authority  m  favour  of 

(a)  Code  CUil^  lir.  ni.,  tit  3,  Mota.  1149,  1150. 
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the  plaintiff's  right  to  recover  substantial  damages.  That  was  an  a& 
tion  for  not  accepting  a  quantity  of  :ron  chairs  which  the  plaintiff 
had  contracted  to  supply  to  them.  It  appeared  that  the  chairs  were, 
by  the  contract,  to  be  delivered  at  stated  periods,  but  were  not  all 
delivered  at  the  respective  stated  times ;  the  defendants  not  counter- 
manding them,  but  requesting  from  time  to  time  that  the  supply 
might  be  delayed ;  and  that  finally  the  defendants  refused  to  accept 
any  more.  It  was  held  that  damages  might  be  given  for  the  whole 
quantity  remaining  on  hand,  though  consisting  in  part  of  (juan- 
^MM  tities  *  which,  without  being  countermanded,  had,  by  desire  of 

.  ^  the  defendants,  been  kept  back  at  the  times  appointed  for  de- 
livery :  and  that  tlie  jury  were  properly  directed  to  give  such  dam- 
ages as  would  leave  the  plaintiffs  in  the  same  situation  as  if  the 
defendants  had  fulfilled  their  contract. 

Edwin  JameSt  Gordon  Allen,  and  Poufell,  in  support  of  the  rule.— 
The  plaintiff  is  entitled  only  to  nominal  damages.    None  of  the  itema 
of  loss  in  respect  of  which  he  claims  are  damages  recoverable  within 
the  rule  laid  down  in  Hadley  v.  Baxendale.     They  did  not  ariae 
naturally  from  the  defendant's  breach  of  the  contract ;  nor  was  it  in 
the  contemplation  of  the  parties,  when  making  the  contract,  that  those 
damages  would  probably  ensue  upon  the  breach.    If  anything  was 
then  contemplated  it  was  that,  in  case  of  delay  in  the  delivery  of  the 
engine,  the  plaintiff  would  hire  another,  if  necessary.    He  never  did 
hire  another:  and  it  is  to  this  omission  on  his  part  that  the  whole  of 
the  injury  which  he  has  sustained  is  solely  attributable.     He  never 
even  asked  the  defendant  to  lend  him  an  engine  till  that  which  he 
had  ordered  could  be  sent ;  and,  when  it  was  sent,  he  accepted  and 
kept  it.     [Cbompton,  J. — At  the  trial  there  appeared  to  be  consider- 
able doubt  whether  he  could  have  either  borrowed  or  hired  another. 
He  admitted,  however,  that  he  did  not  apply  to  the  defendant  for  one. 
Hill,  J. — He  was  expecting  to  receive  the  original  one  every  day.] 
He  was  not  justified  in  continuing  to  expect  the  original  one,  withont 
^aioi  taking  steps  to  procure  a  substitute,  if  a  substitute  was  so  *ne- 
-'  cessary.    In  Mayne  on  Damages,  p.  15,  the  rule  applicable  to 
cases  like  the  present  is  laid  down  as  follows :  ''  When  the  thing  pur- 
chased is  a  specific  article,  and  not  the  right  to  make  a  profit,  the 
measure  of  damages  will  be  the  value  of  that  article,  or  the  difference 
between  the  contract  price  and  that  at  which  it  could  have  been  pur 
chased  elsewhere."     [Lord  Campbell,  C.  J. — That  is  where  it  is  sold 
as  an  article  of  commerce,  which  may  be  resold.]     In  Pothier,  TraitiJ 
des  Obligations,  partie  1,  chapitre  3,  art.  8,  sect.  161,  it  is  laid  down 
that :  '^  Ordinairement  les  parties  sont  cens^  n'avoir  pr^vu  que  les 
dommages  et  int^r^tsque  le  cr&incier,  par  I'inexdcutiou  de  Tobliga- 
tion,  pourrait  souffrir  par  rapport  i  la  chose  mSme  qui  en  a  6t6  I'objet, 
et  nou  ceux  que  I'incx^ution  de  Tobligation  lui  a  occasionn^  d'ail- 
leurs  dans  ses  autres  biens.     C'est  pourquoi,  dans  ce  cas,  le  d^bitear 
n'est  pas  tenu  ed  ceux-ci,  mais  seulement  de  ceux  soufferts  par  rap- 
port &  la  chose  qui  a  fait  I'objet  de  I'obligation ;  damni  et  itUerem 
propter  ipsam  rem  non  habitam.^^     Pothier  proceeds,  in  illustration  of 
his  meaning,  to  put  the  case  of  the  sale  of  a  lorse,  with  a  stipulation 
for  its  delivery  at  a  fixed  time.    Here,  if  the  horse  is  not  delivered 
at  that  time,  the  vendor  is  anei'erable  to  ^he  vmdee,  to  the  ex- 
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tent  of  the  difference  between  the  contract  price  and  tk«  price  which 
the  vendee  must  pay  for  an  equally  valuable  horse,  at  the  time  of  the 
breach,  if  such  price  is  higher  than  the  contract  price.  For  this  is  a 
loss  contemplated  by  the  parties,  and  suffered  by  the  vendee  propter 
ipsam  rem  non  hahitam.  Suppose,  however,  that  the  vendee  is  an 
ecclesiastic,  and  that,  the  vendor  failing  to  deliver  the  horse  at  the 
fixed  time,  the  vendee,  being  unable  to  procure  another,  cannot  then 
proceed  to  his  benefice  to  ^collect  his  dues,  which  he  conse-  r*a\^ 
quently  loses :  the  vendor  is  not  liable  to  make  this  loss  ^ood :  ^ 
for  it  is  one  foreign  to  the  subject-matter  of  the  obligation,  not  fore- 
seen at  the  time  of  the  contract,  and  therefore  entailing  no  liability  on 
the  vendor.  In  the  present  case,  the  losses  in  respect  of  which  the 
plaintiff  claims  are  equally  foreign  to  the  subject-matter  of  the  con- 
tract, and  were  equally  unforeseen  when  it  was  made.  Thev  were  the 
natural  result,  not  of  the  defendant's  breach  of  contract,  but  of  the 
plaintiff's  own  default,  in  not  hiring  or  purchasing  another  machine, 
upon  the  defendant's  failure  to  deliver  the  one  contracted  ibr.  In 
Walton  V.  Fothergill,  7  C.  &  P.  892  (E.  C.  L.  E.  vol,  82),  Tindal,  C.  J., 
says  "I  have  a  very  strong  opinion  on  the  question  of  damages.  I 
think  they  must  be  the  necessary  and  immediate  consequence,  and 
not  so  remote  as  those  sought  to  ber  recovered." 

Lord  Campbell,  G.  J. — In  this  case  there  was  an  exprecs  contract 
that  the  machine  should  be  delivered  on  a  fixed  day.  It  was  not,  in 
fact,  delivered  till  long  after  that  day.  And  the  question  is,  whether 
the  plaintiff  is  entitled,  in  consequence,  to  recover  substantial  or  onlv 
nominal  damages.  The  rule  upon  this  subject  is  to  be  found  in  Haa- 
ley  r.  Baxendale,  9  Exch.  841,t  where  it  is  laid  down,  in  accordance 
with  the  Code  Napolfon,  with  Pothier,  with  Chancellor  Kent,  and 
with  all  other  authorities,  that  the  damages  which  one  party  to  a  con- 
tract ought  to  receive,  in  respect  of  a  breach  of  it  by  the  other,  are 
such  as  either  arise  naturally,  that  is,  in  the  usual  course  of  things, 
from  the  breach  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  *contemplated  by  the  parties  when  making  the  con-  r*a\A 
tract,  as  the  probable  result  of  the  breach.  I  do  not  say  how  ^ 
far  this  rule  was  applicable. to  the  particular  circumstances  of  that 
case ;  but,  as  an  abstract  rule  of  law,  I  think  it  is  correct.  Applying 
it  to  the  facts  of  the  present  case,  we  must  hold  that  the  plaintiff  is 
entitled  to  recover  all  losses  which  naturally  arose,  or  wnich  were 
contemplated  by  him  and  the  defendant  as  likely  to  arise,  from  the 
delay  in  the  delivery  of  the  machine.  Now  the  plaintiff,  a  large 
farmer,  known  to  the  defendant  to  be  such,  wanted  a  machine  to 
thresh  his  wheat :  the  defendant  agreed  to  supply  him  with  one  on 
Uth  August,  1856,  about  the  time  when  wheat  would  be  expected  to 
be  ripe.  The  defendant  knew  that  the  plaintiff  required  the  machine 
for  the  purpose  of  threshing  wheat  in  the  field.  Then,  was  it  not 
contemplated  by  the  parties,  that  if  the  machine  was  not  delivered  by 
the  time  fixed,  damage  to  the  wheat  would,  in  all  probability,  be  the 
result;  particularly  in  such  a  variable  climate  as  this?  Owing  to 
the  non-delivery  of  the  machine,  the  wheat  was  stacked,  and  after- 
wards damaged  by  the  rain  which  ensued.  This  injury,  and  the  loss 
and  expense  which  it  involved,  were  the  natural  results  of  the  defend- 
ant's delay.     They  were  also  result*  which  the  parties  must  have 
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foreseen.  But  it  is  said  that  the  plaintiff  ought  to  have  hired  or  bor- 
rowed another  machine.  Had  it  been  proved  that  he  could  have  done 
so,  the  case  might  have  been  different  No  such  evidence,  however, 
was  given.  On  the  other  hand,  there  was  evidence  that  the  plaintiff 
did  apply  for  a  machine  in  one  quarter,  but  in  vain.  Moreover,  the 
defendant  led  him  on  from  day  to  day  to  suppose  that  the  machini^ 
which  he  had  ordered  would  be  speedily  delivered  to  him.  The 
*A151  pl^^'^^^ffy  therefore,  *being  in  no  default,  I  think  that  he  is  en* 
^  titled  to  substantial  damages  in  respect  of  all  those  items  of 
loss  which  resulted  from  the  Ml  of  rain.  He  is  not,  however,  in  mj 
opinion,  entitled  to  any  damages  in  respect  of  the  fall  in  the  market 
price  of  the  wheat ;  for  that  could  not  have  been  in  the  contemplation 
of  the  parties  when  the  contract  was  made;  nor  can  it  be  said  to  have 
been  in  any  way  the  natural  result  of  the  defendant's  breach  of  con- 
tract For  aught  that  the  parties  knew,  or  that  might  naturally  have 
happened,  the  price  might  nave  risen  instead  of  fallen. 

WiOHTMAN,  J. — ^It  seems  to  me  that  the  plaintiff  is  entitled,  acooid- 
ing  to  the  rule  laid  down  in  Hadley  v.  Baxendale,  to  recover  substan- 
tial damages  in  respect  of  three  of  the  items  for  which  he  claims,  that 
is,  for  the  loss  occasioned  by  the  exposure  of  the  wheat  to  the  rain, 
for  the  expense  of  stacking  the  wheat,  and  for  the  expense  of  kiln- 
drying  it.  I  agree  in  the  reasons  which  the  Lord  Chief  Justice  has 
given.  If  there  had  been  an  actual  refusal  by  the  defendant  to  deliver 
the  machine,  he  might  have  had  a  better  case;  for  then  it  would  have 
been  the  plaintiff's  own  fault  if  he  had  not  made  every  effort  to  pro- 
cure another.  But  the  defendant,  by  continually  promising  the  plain- 
tiff that  the  machine  was  on  the  point  of  arriving,  prevented  the 
latter  from  taking  any  further  steps.  If  sincere  in  bis  offer  to  lend 
the  plaintiff  another  machine,  the  defendant  ought  to  have  come  for- 
ward and  offered  to  do  so,  on  being  unable  to  deliver  the  one  ordered. 
But  this  he  never  did.  On  the  amount  of  compensation  to  which  the 
*B181  P^^^^^^^  ^^  *entitled,  in  accordance  with  our  decision,  I,  of 
J   course,  give  no  opinion. 

Crompton,  J. — I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Wiehtman,  that  the  plaintiff  is  entitled  to  recover  damages  in  respect 
of  the  first  three  items  of  his  claim.  We  must  not,  in  my  opinion, 
extend  the  doctrine  of  Hadley  v.  Baxendale,  which  was  the  case  of  a 
carrier,  intrusted  as  such  by  one  party,  with  goods  to  be  delivered 
to  another,  to  a  case  like  the  present,  in  which  the  contract  was  for 
the  delivery,  by  one  of  the  contracting  parties  to  the  other,  of  a  spe- 
cific article,  intended  for  a  particular  purpose  known  to  both  of  them. 
With  that  decision,  however,  as  far  as  it  goes,  I  agree.  The  second 
branch  of  the  rule  there  laid  down  appears  to  me  to  come  to  much 
the  same  thing  as  the  first:  for  damages  which  may  reasonably  be 
supposed  to  have  been  contemplated  by  the  contracting  parties,  are 
damages  which  naturally  arise  from  ^  breach  of  the  contract.  1 
doubt  whether,  in  these  cases,  it  is  the  duty  of  a  Judge  to  lay  down 
more  to  the  jury  than  that  the  plaintiff  is  entitled  to  such  damages  aa 
are  the  natural  consequences  of  the  breach  of  contract  The  ques- 
tion, what  are  such  natural  consequences,  is,  I  think,  in  each  case, 
rather  for  the  jury  than  for  the  Judge ;  just  as  it  is  for  them,  not  for 
him,  to  assess  the  amount  of  damages. 
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HiLLy  J. — I  am  of  the  same  opinion.  The  heads  of  damages,  which 
the  rest  of  the  Court  have  already  mentioned,  are  clearly  within  the  rule 
laid  down  in  *HadIey  v.  Baxendale,  9  Exch.  341  .f  The  plain-  r^ain 
tilBTs  position  as  a  farmer  was  perfectly  well  known  to  the  de-  ^ 
fendant.  Equally  well  known  to  him  was  the  purpose  for  which  the 
plaintiiF  wanted  the  machine.  The  expression  in  the  plaintiff's  letter 
to  the  defendant  of  24th  July,  1856,  that  he  would  be  *^  forced  to  hire 
as  before'^  a  machine,  if  the  one  ordered  was  not  delivered  within  the 
specified  time,  shows  that  the  defendant  further  knew  that  the  time 
fixed  for  the  delivery  was  important  to  the  plaintiff.  Knowing  all 
this,  the  defendant  accepts  the  contract,  but  fails  to  deliver  the  machine 
till  long  after  the  day  fixed.  '  At  first,  I  thought  that  the  damages 
were  to  be  restricted  to  the  cost  of  hiring  another  machine  on  14th 
August  But  it  appears  that  the  continued  assurances  of  the  defend- 
ant that  the  machine  was  shortly  coming,  precluded  the  plaintiff  from 
hiring  or  borrowing  another.  I  agree  in  the  distinction  which  my 
brother  Crompton  has  drawn  between  the  liability  of  a  party  to  a 
contract  who  has  full  knowledge  of  all  the  probable  consequences  of 
a  breach  of  it,  and  of  one  who,  like  a  earner,  cannot  have  that  full 
knowledge.  Bule  discharged. 


♦The  QUEEN  v.  TABT.    Jan.  81.  [*618 

Stat  S  A  6  W.  4,  e.  76,  i.  82,  enacts,  tbat  "  eyery  bnrgess  entitled  to  rote  in  the  election  of 
erancillora  mmj  rote"  **  by  delirering  to  the  mayor  and  aesetsora  or  other  presiding  officer," 
''ftToting-paper,  eontainhig  the  Cbriatian  namea  and  inmames  of  the  persons  for  whom  he 
Totes,  with  their  respeetive  places  of  abode  »nd  descriptions,  such  paper  being  previously 
ligned  with  the  name  of  the  bnrgess  Toting,  and  with  the  name  of  the  street,  lane,  or  other 
pUee  in  which  the  property  for  which  he  appears  to  be  rated  on  the  bnrgess-roll  is  situated." 

Held  that»  in  order  to  satisfy  this  section,  the  name  of  the  burgess  voting  must  so  appear 
spoB  the  face  of  the  roting-paper  as  to  show  clearly  that  the  name  is  intended  as  a  signature ; 
sad  ftiTther,  that  the  name  must  be  connected  with  the  name  of  the  street^  Ac,  in  which  the 
property  is  situated. 

Powell,  in  this  Term,  obtained  a  rule  calling  upon  James  Tart  to 
show  cause  why  an  information  in  the  nature  of  a  Quo  warranto 
should  not  be  exhibited  against  him,  to  show  by  what  authority  he 
claimed  to  be  a  town  councillor  of  the  borough  of  Bewdley,  in  the 
county  of  Worcester. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  Bewdley 
was  one  of  the  boroughs  named  in  stat.  5  &  6  W.  4,  c.  76,  Schedule 
(A.);  that  an  election  to  supply  four  vacancies  in  the  town  council  of 
the  said  borough  took  place  on  1st  November,  1868 ;  that  the  said 
James  Tart  and  one  Mitchell  Farrington  were  candidates,  and  that 
ninety-four  burgesses  voted  for  Farrington,  and  ninety-two  for  Tart. 

From  the  affidavits  against  the  rule  it  appeared  that,  after  the  close 
of  the  election,  the  mayor  rejected  six  of  the  voting  papers  which  had 
been  tendered  and  received,  and  that  the  result  of  this  rejection  was  to 
give  Tart  a  majority  of  one  vote  over  Farrington.  In  the  voting 
papers  so  rejected,  none  of  the  writing  was  in  the  handwriting  of  the 
burgesses  who  tendered  them  at  the  election ;  and  they  were  partly 


>' 
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written  and  partly  printed.    They  were  all  identical  in  form  with  the 
following,  with  the  exception  of  the  name : — 

*6191  *'*^'  ^^^  undersigned  Eobert  Griffin,  being  a  burgess  enti- 
-'  tied  to  vote  in  the  election  of  councillors  for  the  borough  of 
Bewdley,  in  the  county  of  Worcester,  do  -hereby  vote  for  the  several 
persons,  whose  names  are  hereunder  mentioned,  to  be  councillors  of 
the  said  borough  of  Bewdley.  As  witness  my  hand,  this  1st  day  of 
November,  1868. 

"  Load  Street. 


Namet  of  Persons.                       Plaeos  of  Abode. 

Descriptions. 

Draper,  ThonnM. 
FarriogtoD,  MitcheU. 
Jones,  Evan. 
Tart,  James. 

Load  Street,  Bewdley. 
Lower  Park,  Bewdley. 
Load  Street,  Bewdley. 
Load  Street,  Bewdley. 

Batcher. 

Belteying  Ofieer. 
Cordwainar. 
Ironmongar." 

HuddlesUm  and  Scotland  now  showed  cause. — ^The  voting  papers 
were  properly  rejected,  inasmuch  as  they  w^re  not  signed  by  the 
voting  burgesses.  The  commencement  of  each  voting  paper  "I  the 
undersigned"  does  not  cure  the  defect,  and  cannot  be  treated  as  equiv- 
alent to  a  signature  by  the  voter  at  the  foot  of  the  paper,  which  was 
the  signature  contemplated  by  the  statute.  Stat.  5  &  6  W.  4,  c.  76,  & 
32,  enacts,  that  "  every  burgess  entitled  to  vote  in  the  election  of 
councillors  may  vote"  "  by  delivering  to  the  mayor  and  assessors  or 
other  presiding  officer"  "a  voting  paper,  containing  the  Christian 
names  and  surnames  of  the  persons  for  whom  he  votes,  with  their 
respective  places  of  abode  and  descriptions,  such  paper  being  preyi- 
ously  signed  with  the  name  of  the  burgess  voting,  and  with  the  name 
of  the  street,  lane,  or  other  place  in  which  the  property  for  which  he 
appears  to  be  rated  on  the  burgess  roll  is  situated."     Regina  v.  Avery, 

*6201    ^®  ^'  ^'  ^^^  ^'  ^*  ^'  ^'  ^^^'  ^^)'  ^^^^  ^^^^'i  under  this  ♦section, 
^  the  signature  by  a  burgess  of  the  initials  of  his  Christian  name 

and  of  his  surname  at  full  length,  is  sufficient.     But  in  the  present 
case  the  voting  {>apers  bore  no  signature  whatever. 

Pov^ell,  in  support  of  the  rule. — The  voting  papers  were  sufficiently 
signed  by  the  voters.  Their  names  appeared  upon  the  face  of  them 
in  a  manner  which  showed  that  the  names  were  intended  as  signatures. 
The  Act  requires  no  particular  form  of  voting  paper.  [Lord  Camp- 
bell, C.  J. — Can  it  be  said  that  "  I  the  undersigned  Robert  Griffin" 
means  *'  Signed  by  Robert  Griffin"  ?]  Signed,  so  as  to  satisfy  the  Act 
It  is  not  necessary,  moreover,  that  the  voter  himself  should  sign  the 
paper :  it  is  enough  if  his  name  is  appended  to  it  with  his  authority. 
Stat.  5  &  6  W.  4,  c.  76,  s.  82,  merely  enacts  that  the  paper  is  to  be 
signed  "  with  the  name"  of  the  voter.  [Wightman,  J. — *•  Signed 
with  the  name"  seems  to  refer  to  personal  signature.]  In  Davis  r. 
Hopkins,  Keane  &  Grant's  Registration  Cases  118,  it  was  held  that  a 
notice  of  claim  to  a  vote  for  a  county  could  not  be  objected  to,  after 
the  claim  had  been  sent  in  and  registered,  though  it  was  not  signed 
by  the  hand  of  the  claimant,  and  though  stat..6.  Vict.  c.  18,  s.  4,  re- 
quires it  to  be  **  signed  by  him."  There  are  analogous  decisions  under 
the  Statute  of  Wills,  1  Vict.  c.  26,  and  the  Statute  of  Frauds,  showing 
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that  a  name  may  be  a  signature,  though  not  appended  to  the  bottom 
of  the  instrument  in  which  it  occursi  [Hill,  J. — Your  argument 
might  have  weight  if  we  could  see  that  here  the  name  was  intended  as 
a  signature.  But  it  appears,  on  the  contrary,  that  it  was  not  so  in- 
tended. It  was  clearly  meant  that  the  name  should  be  added  at  the 
end  of  the  document.] 

*Lord  Campbell,  C.  J. —  I  am  of  opinion  that  these  voting  r^aoi 
papers  were  insufficient.  I  by  no  means  say  that  the  voter's  ^ 
signature,  in  order  to  satisfy  tne  statute,  must  be  at  the  bottom  of  the 
paper.  If  inserted  in  any  part  of  it,  with  the  intention  that  it  should 
serve  as  a  signature,  I  think  that  it  would  be  a  good  signature.  Here, 
however,  we  may  take  it  as  admitted  that  the  intention  was  that  the 
signature  should  be  added  at  the  bottom  of  each  paper.  Besides, 
there  is  nothing  in  the  papers  as  they  stand,  to  connect  the  voters' 
names  with  the  name  of  the  property  qualifying  them  to  vote,  as  is 
further  required  by  the  statute. 

WiGHTMAN,  J. — ^I  am  of  the  sarae  opinion.  Without  saying  whether 
the  signature  of  the  voting  papers  is  sufficient  within  the  Act;  it  seems 
to  me  that  they  are  clearly  bad  for  not  sufficiently  describing  "  the 
street,  lane,  or  other  place  in  which  the  property  for  which"  each 
voter  "  appears  to  be  rated  on  the  burgess  roll  is  situated."  There  is 
no  connection  in  these  papers  between  the  voters'  names  and  the 
places. 

Cbompton,  J. — ^It  is  clear  that  these  voting  papers  do  not  satisfy 
the  provisions  of  the  statute.  They  ought  to  have  been  so  signed  as 
that  the  mayor  could  at  once  see  that  they  bore  the  voters'  signatures, 
and  could  also  see  what  was  the  property  which  qualified  them  to 
vote.  These  papers  merely  contain  the  names  of  the  voters  and  of 
their  property,  but  nothing  to  connect  the  two. 

E:ll,  J.,  concurred  Bule  discharged. 
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The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  banc  m  this 
Vacation  were : — 

WiGHTMAN,  J.  CbOMPTOK,  J. 

Eble,  J.  Hill,  J. 


SMETHUEST  v.  MITCHELL.    Feb.  1. 

H.,  a  eommission  agents  known  hy  plaintiff  to  btt  snoh,  ordered  goods  of  plaintiff,  in  Atgv^ 
1857»  in  parsaanoe  (thoagh  not  to  plaintiff's  knowledge)  of  defendant's  orders.  Plaintiff  Mst 
the  goods  to  H.,  with  invoices  debiting  him  with  the  price :  and  he  was  entered  in  plaiotif 'i 
booka  as  the  parchaser.  By  the  coarse  of  dealing  the  price  became  due  in  cash,  mioai  di«- 
oonnty  on  the  last  Friday  in  October,  1857.  H.  had  been  employed  for  many  years  by  defend- 
ant (a  merchant  carrying  on  basiness  in  London  and  Canada)  to  bay  goods  for  him,  defeadaBt 
giving  H.  acceptances  from  time  to  time,  in  order  to  pnt  him  in  fnnds  to  meet  the  earrest 
account.  The  goods  were  sold  by  plaintiff  in  the  nnflnished  state ;  H.  got  them  flnished,  aad 
reinToiced  them  to  defendant  as  from  himaelf,  charging  the  cost  price  of  the  goods,  and  sIm 
the  cost  of  finishing ;  and,  separately,  a  commission  for  himself.  H.  sent  the  goods,  vhcs 
finished,  to  defendant's  ahipping  agent,  to  be  shipped  for  defendant  to  Canada  On  IStk 
October,  1857,  defendant  snspended  payment,  havitag,  between  Angnst  and  that  date,  sent  H. 
acceptances  more  than  snfficient  to  coTcr  the  price  of  the  goods  and  of  all  other  goodi  per- 
chased  by  H.  for  him,  which  billa  had  been  discoanted  by  H.  and  were  then  in  the  haadi  of 
third  persons,  having  still  to  run.  H.  did  not  pay  plaintiff,  either  on  the  last  Fridsy  is 
October,  1857,  or  at  any  time.  On  16th  October,  1857,  H.  sent  defendant  his  aeeonat  enirest, 
indadlng  the  invoice  made  out  by  him  for  the  goods,  crediting  himself  with  the  price  of  tke 
goods,  and  debiting  himself  with  the  amount  of  the  bills,  the  balance  being  in  defjandsst'i 
favour.  On  19th  November,  1857,  H.  first  informed  pluntiff  that  defendant  was  H/s  priotipsl 
in  the  purchase.  Plaintiff  took  no  proceedingi  in  the  matter  till  September,  1858,  when  be 
commenced  the  present  action.  After  19th  November,  1857,  and  before  suit,  defesdsnt 
arranged  with  the  holders  of  the  bills  discounted  by  H ,  as  above  stated,  to  give  tbcsi 
promisiory  notes  for  the  amount.  The  notes  became  doe  and  were  dishonoured ;  whcreapoa, 
and  before  suit,  defendant  arranged,  by  way  of  composition,  to  give  the  holders  fresh  sccept- 
anees,  at  12«.  td.  in  the  pound  on  the  amount  of  the  notes.  These  aceeptaneee  were  still  mo- 
ning  when  this  action  was  commenced,  II.  being  a  party  to  both  renewals.  At  the  trial 
defendant  contended  that  H.  was  the  principal  in  the  purchase  from  plaintiff,  and  that  tkeit 
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vai  a  mala  from  H.  to  dotaidaai;  but  the  jmy  foand  that  H.  parehaaod  as  agent  for 
dftfendaat. 

Held  that,  assoming  on  tbif  finding  that  plaintiff  had  a  rights  on  19th  Noyember,  1857,  to 
elect  whether  to  sue  defendant  or  H.,  he  must  either  be  taken  by  hii  conduct  to  have  elected 
to  look  only  to  fi.,  and  not  to  charge  defendant;  or  that,  if  not  to  be  taken  to  have  made  that 
eleetioay  he  bad,  by  lying  by  during  an  unnaeonable  time,  and  thereby  indnoing  defendant 
to  alter,  for  tiie  wonoi  hia  position  towards  H.,  preelnded  himself  from  recoyering  against 
defendant. 

Qa»re,  whether  plaintiff  had,  on  19th  Noyember,  1857,  a  right  of  election  between  H.  and 
debndaaty  or  whether  he  was  not  bound  to  look  to  H.  alone. 

Dsclarahok  for  goods  bargained  and  sold,  goods  sold  and  de- 
liyered,  and  on  an  account  stated. 
♦Plea.    Never  indebted.    Issue  thereon.  r*fl9^ 

At  the  trial,  before  Crompton,  J.,  at  the  London  sittings  after  '- 
last  Michaelmas  Term,  it  appeared  that  the  action  was  brought  to  re- 
cover 87{.  11^.  Sd.,  the  price  of  certain  shirtings,  alleged  by  the  plaintiff 
to  have  been  sold  by  him  te  the  defendant,  through  one  Hounsfield, 
as  the  defendant's  agent.  The  plaintiff  was  a  cotton  spinner  and  man- 
ufacturer, near  Oldham  in  Lancashire,  and  the  defendant  was  a  mem- 
ber of  the  firm  of  Boss,  Mitchell  k  Co.,  merchants  in  London  and 
Canada,  and  was  sued  alone,  as  being  the  only  partner  resident  in 
England.  Hounsfield  was  a  commission  agent  at  Manchester,  largely 
employed  as  such  by  the  defendant's  firm.  The  plaintiff,  knowing  him 
to  be  a  commission  agent,  but  not  knowing  him  to  be  then  employed 
for  the  defendant's  firm,  received  orders  from  him,  in  August,  1857, 
for  the  shirtings  in  question,  together  with  other  shirtings  with  which 
the  defendant's  firm  had  nothing  to  do.  All  of  the  shirtings  so 
ordered  were  entered  in  the  plaintifi''s  books  to  Hounsfield  as  pur- 
chaser, and  invoices  were  *8ent  to  him  by  the  plaintiff,  on  28th  ri^a^A 
August,  1867,  with  the  goods,  in  which  he  was  debited  with  '- 
the  price.  By  the  customary  course  of  dealing  the  price  would  be 
due  in  cash  (minus  a  discount  of  1|  per  cent.)  on  the  last  Friday  in 
the  month  following  that  in  which  the  goods  were  sold ;  but  if  they 
were,  as  in  the  present  case,  sold  after  the  26th  day  of  the  month,  the 
sale  was  considered  as  made  on  the  1st  day  of  the  following  month, 
and  the  price,  therefore,  as  payable  on  the  last  Friday  in  the  month 
next  after  that.  Accordingly,  the  price  for  the  goods  in  question 
became  due,  less  the  discount,  on  tne  last  Friday  in  October,  1857. 
The  course  of  dealing  between  Hounsfield  and  the  defendant's  firm 
was  for  him  to  draw  bills  upon  them,  from  time  to  time,  for  the  price 
of  goods  purchased  by  him  for  them,  in  order  to  put  him  in  funds  to 
meet  the  current  account.  The  shirtings  in  question  were  sold  by  the 
plaintiff  "  in  the  gray,"  or  unfinished :  and  Hounsfield  (as  was  his 
costom)  got  them  bleached  and  finished;  after  which  he  invoiced 
them  in  his  own  name  to  the  defendant's  firm,  including,  in  the  in- 
voice price,  the  price  he  was  charged  by  the  plaintiff,  together  with 
the  cost  of  bleaching,  finishing,  and  repacking.  He  charged,  in  tho 
invoice,  no  profit  for  himself,  but  made  a  separate  charge  of  21.  per 
cent,  for  commission.  He  forwarded  the  goods,  when  finished,  to  the 
shipping  agent  of  the  defendant's  firm  at  Liverpool,  for  shipment  to 
Canada  on  account  of  the  firm.  On  13th  October,  1857,  the  defend- 
ants firm  suspended  payment;  having,  however,  between  the  previous 
August  and  tnat  date,  sent  Hounsfield  their  acceptance,  at  f^ur  months, 
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to  an  amount  more  than  sufficient  to  cover  the  price  as  well  of  tlta 
'^6251  ^^^^^^S^  *^^  question  as  of  all  other  goods  purchased  by  him 
J  from  other  persons  on  their  account.  These  bills  HouDsfield 
had  discounted  and  negotiated,  aad  they  got,  ultimately,  into  the 
hands  of  the  City  of  Glasgow  Bank.  It  did  not  appear  bow  Hoqds- 
field  applied  the  proceeds;  he  did  not,  however,  pay  the  plaintiff  lot 
the  shirtings,  either  on  the  last  Friday  in  October  or  at  any  time. 
On  16th  and  19th  October,  1857,  Hounsfield  sent  in  to  the  defendant's 
firm  his  accounts,  which  included  the  invoices  relating  to  the  shirtings 
in  question.  In  these  accounts  he  credited  himself  with  the  price  of 
the  goods,  and  (ivl  the  belief  that  the  defendant's  firm  would  meet 
them  when  due)  debited  himself  with  the  amount  of  the  defendant's 
firm's  acceptances;  the  balance  being  largely  in  favour  of  the  defend- 
ant's firm. 

The  plaintiff,  at  the  time  bf  the  purchase  of  the  shirtings  by  Houns- 
field, and  down  to  19th  November,  1857^  knew  nothing  of  the  defend- 
ant's firm :  but  on  that  day  Hounsfield  informed  him  that  the  defend- 
ant's firm  were  the  real  principals  in  the  purchase.  The  plainti2| 
however,  took  no  steps  in  the  matter  till  14th  September,  1858,  when 
the  writ  in  the  present  action  was  issued.  After  19th  November, 
1857,  the  defendant's  firm  arranged  with  The  City  of  Glasgow  Bank 
to  take  up  (among  others)  the  bills  drawn  by  Hounsfield  upon,  and 
accepted  by,  the  firm.  This  they  did  by  giving  the  Bank  their 
promissory  notes  for  the  same  amount,  all  of  which  became  due  before 
September,  1858,  and  the  defendant's  firm,  being  then  unable  to  pay 
them  in  full,  made  an  arrangement,  to  which  the  Bank  and  most  of 
the  other  creditors  assented,  to  pay  a  composition  of  12«.  6d  in  the 
pound,  for  which  the  defendant's  firm  gave  fresh  acceptances,  which 
*^9.£%\  ^^^^  ^^^^^  running  at  the  time  that  *the  present  action  was 
-'  brought.  Both  these  renewals  took  place  with  Hounsfield's 
concurrence.  The  defendant's  counsel  contended  that  the  defendant's 
firm  were  not  liable  to  the  plaintiff  as  principals  in  the  purchase;  for 
that  Hounsfield  was  the  principal,  and  resold  to  them  afterwards :  but 
the  jury  having  found,*  in  answer  to  a  question  by  the  learned  Judge, 
that  Hounsfield  acted  in  the  purchase  as  agent  for  the  defendant's  firm, 
the  learned  Judge  directed  the  verdict  to  be  entered  for  the  defendant, 
on  the  ground  that  the  plaintiff,  by  lying  by  so  long,  had  precluded 
himself  from  suing  the  defendant,  whose  position  had  in  the  mean 
while  altered,  as  principal.  Leave  was  reserved  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him  for  the  amount  claimed,  if  the 
Court  should  be  of  opinion  that,  under  all  the  circumstances,  he  was 
entitled  to  recover  against  the  defendant. 

.  Milward,  in  last  Hilary  Term,  obtained  a  rule  to  show  cause  why  a 
verdict  for  the  plaintiff  for  87/.  11«.  M.  should  not  be  entered,  ''on  the 
ground  of  misdirection,  on  the  part  of  the  learned  Judge,  in  directiog 
the  jury  to  find  their  verdict  for  the  defendant." 

J.  P.  Wilde  now  showed  cause. — ^If,  as  the  jury  have  found,  Houns- 
field was  the  agent  of  the  defendant,  he  was  not  asent  with  authority 
to  pledge  the  defendant's  credit.  It  was  contendea  for  the  defendant, 
at  the  trial,  that  no  agency  at  all  in  Hounsfield  was  established,  bat 
that  the  facts  showed  that  the  plaintiff  sold  to  him  and  he  resold  to 
the  defendant's  firm.    At  all  events,  the  mere  fact  that  he  was  the  de- 
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fendant's  agent  is  not  enough  to  make  the  defendant  liable  to  the 
plaintiff.  •  [HlLL,  J. — Must  the  agent,  in  order  to  bind  his  principal, 
*have  authority  to  pledge  his  priDcipal's  credit  ?]  The  present  r#oo7 
case  is  distinguishable  from  Heala  v.  Kenworthy,  10  Exch.  ^ 
739,t  in  which  it  was  admitted,  upon  the  pleadings,  that  the  agent,  to 
whom  the  plaintiff  sold,  had  authority  to  pledge  the  defendant's 
credit  Here  there  is  no  such  admission  ;  and  the  facts  show  that 
Hounsfield  in  £Btct  had  no  such  authority.  He  was  agent  merely  for 
the  purpose  of  procuring  goods  for  the  defendant's  firm,  not  for  the 
purpose  of  pledging  the  defendant's  credit  for  the  price.  It  was  Houns- 
fieW,  and  not  the  vendors  of  the  goods  bought  by  him,  whom  the 
defendant's  firm  were  to  put  in  cash  by  means  of  the  bills  drawn  by 
HouDsfield  and  accepted  by  the  firm.  Hounsfield's  general  instruc- 
tions, if  any,  from  the  firm,  were  to  pay  cash  to  the  vendors  of  whom 
he  bought.  [Cbompton,  J. — The  question  seems  to  me  to  be,  whether 
the  plaintiff  elected,  in  sufficient  time,  to  bold  the  defendant  liable. 
He  knew  that  the  defendant  was  the  principal,  in  November,  1857, 
but  the  writ  was  not  issued  till  September,  1858.  I  thought  at  the 
trial  that  it  was  a  question,  not  of  pledging  the  defendant's  credit,  his 
name  not  having  been  given  at  the  time  of  the  purchase,  but  of  the 
plaintiff's  right,  in  accordance  with  the  decision  in  Thompson  v.  Da- 
venport, 9  B.  &  C.  78  (E.  C.  L.  R.  vol.  17),  s.  c.  Smith's  L.  C.  286 
(4th  ed.),  to  follow  the  goods,  if  they  got  into  the  hands  of  a  third 
party,  though  the  transaction  was  not  with  that  party ;  and  that  the 
question  whether  the  plaidtiff  had  that  right  would  depend  upon 
VFhether  or  not,  according  to  the  test  laid  down  in  the  judgment  of 
Bayley,  J.,  in  that  case,  the  defendant,  the  principal,  had  paid  the  agent, 
or  the  state  of  accounts  between  the  principal  and  the  agent,  had  been 
sach  as  to  make  it  unjust  that  *the  principal  should  be  called  r«/>Qo 
upon  to  make  the  payment.]  That  is  the  true  test :  and,  here,  ^ 
the  defendant's  position  towards  Hounsfield  was  materially  altered  be- 
fore this  action  was  brought.  Heald  r.  Kenwortty,  which  will  be 
relied  upon  by  the  other  side,  applies  only  to  cases  where  the  princi- 
pal has  given  the  agent  authority  to  pledge  the  principal's  credit ; 
and  shows  that  it  iff  only  in  such  a  case  that  the  principal,  if  sued  by 
one  who  has  sold  to  the  agent,  must  show,  not  only  that  he  has  paid 
the  agent  sufficient  to  satisfy  the  plaintiff's  claim,  but  that  he  has 
heen  induced  by  the  plaintiff'  to  do  so.  Smyth  v,  Anderson,  7  C.  B. 
21  (E.  C.  L.  B.  vol.  62),  is  also  an  authority  to  show  that  the  plain- 
tiff's right  to  resort  to  the  defendant  is  now  barred,  inasmuch  as  the 
arrangement  between  the  defendant's  firm  and  their  creditors,  by 
which  they  have  become  liable  to  pay  a  composition,  upon  the  plain- 
tiff's claim  to  The  City  of  Qlasgow  Bank,  or  to  the  holaers  of  the  ac- 
ceptances given  to  the  Bank  by  the  firm,  and  the  arrangements  of  the 
finn  with  Hounsfield,  subsequently  to  the  time  when  the  plaintiff  first 
knew  that  the  defendant  was  the  principal,  Have  rendered  it  unjust 
that  the  defendant  should  now  be  sued  successfully  by  the  plaintiff. 

Milwardf  contri. — The  distinction  relied  upon,  on  the  other  side, 
between  the  mere  purchase  of  goods  by  an  agent  for  his  principal,  and 
the  purchase  of  goods  by  an  agent  coupled  with  a  pledge  of  the  prin- 
cipal's credit,  is  unsupported  by  any  authority.  The  jury  have  found 
that  Hounsfield  was  the  defendant's  agent ;  that  must  mean,  ex  vi 


628  8METHURST  v.  MITCHELL.    H.  V.  1859. 


termini,  that  he  was  authorized  so  to  act  for  the  defendant  as  to  ren- 
der the  latter  liable  as  his  principal;  which  is  the  same  thing-as  to  find 
*A9Q1  ^^^^  ^^  ^'^^  ^authorized  to  pledge  the  defendant's  credit    The 

^  finding  of  the  jury  here  is  equivalent  to  the  admission,  in 
Heald  v.  Ken  worthy ,  of  the  authority  of  the  agent  of  the  defendant  in 
that  case  to  pledge  his  principal's  credit.  They  have  found,  in  effect, 
that  there  was  a  debt  created  from  the  defendant  to  the  plaintiC 
[Crompton,  J. — All  that  the  jury  have  found  is  that  Hounsfieid 
bought  the  goods  as  agent  for  the  defendant ;  that  is,  that  he  was 
agent  for  the  purpose  of  buying  goods ;  not  that  he  was  agent  in  the 
general  sense  which  you  suggest.]  Then,  as  to  the  objection  that  the 
plaintiff  has  lain  by  too  long:  he  cannot  be  prejudiced  by  that  ddaj, 
unless  the  position  of  the  deiendant  has  been  thereby  altered :  Thomp- 
son V.  Davenport.  He  was  not  bound  to  sue  till  the  last  Friday  in 
October,  1857,  had  arrived.  And  though  the  defendant  had,  brfore 
then,  remitted  bills  to  Hounsfieid  sufficient  to  cover  the  amount  of 
the  plaintiff's  claim,  the  plaintiff  was  no  party  to  that  transaction,  and 
is  therefore  entitled  to  succeed  according  to  Heald  v.  Kenworthy,  and 
Wyatt  V.  The  Marquis  of  Hertford,  8  East  147.  And  as  to  the  sub- 
sequent arrangements  between  the  defendant's  firm  and  their  cre- 
ditors, and  between  the  defendant's  firm  and  Hounsfieid,  before 
this  action  was  commenced,  such  arrangement  did  pot  prejudice 
the  defendant's  position,  but  bettered  it,  for  he  obtained  farther  time 
for  payment  of  his  debts.  And,  further,  the  bills  given  for  the 
amount  of  the  12^.  6d  composition  are  still  running. 

(WiOHTMAN,  J.,  and  Erlb,  J.,  were  absent.) 
*ftS01       ^HiliL,  J. — I  am  of  opinion  that  this  rule  ought  to  be  dis- 

^  charged.  [His  Lordship  stated  the  facts  as  they  are  set  oat 
above,  and  proceeded.]  I  will  assume  (without  entering  into  the 
question  of  now  far  the  alteration  of  the  defendant's  position,  after 
the  proper  day  of  payment,  might  be  held  to  preclude  the  plaintiff 
from  proceeding  against  him),  that,  in  November,  1857,  upon  learn- 
ing that  the  defendant's  firm  were  Hounsfield's  principals,  the  plain- 
tiff, as  an  unpaid  vendor,  who  had  sold  to  an  agent,  known  to  be 
such,  for  an  undisclosed  principal,  had  a  right  to  elect  to  sue  the 
principal,  then  first  discovered.  But  what  did  the  plaintiff  then  do  ? 
He  did  not  communicate  with  the  defendant's  firm ;  he  made  no  claim 
upon  them ;  he  gave  them  no  notice  of  his  election  to  look  to  them 
for  payment ;  he  took  no  step  to  enforce  payment  from  them  till  Sep- 
tember, 1858,  nine  months  after  he  had  found  out  that  they  were  the 
principals  of  Hounsfieid.  Now,  all  the  cases  establish  that  a  vendor. 
selling  to  the  agent  of  an  undisclosed  principal,  must  elect  to  sue  the 
principal  within  a  reasonable  time  after  he  discovers  him.  Nine 
months  cannot  be  conpidered  within  the  limits  of  such  reasonable 
time.  There  is  another  most  important  criterion  to  be  taken  into 
consideration,  viz.  that  the  vendor  may  not  sue  the  undisclosed  prin- 
cipal if  the  position  of  the  latter  towards  his  agent  has  been  altered 
before  the  action  is  brought.  And,  here,  the  position  of  the  defend- 
ant's firm  towards  Hounsfieid  has  been  materially  prejudiced.  Bills, 
accepted  by  the  defendant's  firm,  in  his  fieivour,  having  got  into  the 
hands  of  the  Glasgow  Bank,  and  having  been  dishonoured,  the  firm 
finally  arranged  with  the  holders,  and  with  Hounsfieid,  to  give  accept- 
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ances,  at  the  rate  of  *12«.  6d,  in  the  pound,  for  the  amounts,  r»gQi 
by  way  of  composition.  They  evidently  did  this  in  the  belief  *• 
that  the  plaintiff  had  elected  to  hold  Hounsfield  liable,  instead  of 
them ;  otherwise  they  would  have  insisted  that  it  was  Hounsfield  who 
was  bound  to  take  up  the  bills,  and  not  they.  That  being  so,  the 
rule  to  be  collected  from  all  the  authorities  is  in  favour  of  the  defend- 
ant. When  I  say  that  the  plaintiff,  by  improperly  lying  by,  and  not 
electing  within  a  reasonable  time  to  charge  the  defendant's  firm  as 
principals,  induced  the  firm  to  alter  their  position  towards  Hounsfield, 
to  their  prejudice,  I  have  said  enough  to  show  that  our  judgment 
must  be  for  the  defendants ;  and  it  is  unnecessary  to  go  through  the 
authorities,  which  all  concur  to  that  effect. 

Cbompton,  J. — I  need  not  add  much  to  what  my  brother  Hill  has 
said,  in  all  of  which  I  quite  concur.  Assuming,  with  him,  that  the 
plaintiff  had  a  right  of  election  whom  to  sue,  he  did  not  exercise  it 
within  a  reasonable  time,  or  in  such  a  manner  as  to  give  him  any 
claim  upon  the  defendant;  Had  the  defendant's  firm  known,  betimes, 
of  the  plaintiff's  election  to  sue  them,  they  could  not  have  altered,  as 
they  have,  their  position  for  the  worse.  To  use  the.  language  of 
Parke,  B.,  in  Heald  v.  Kenworthy,  10  Exch.  739,t  the  plaintiff,  here, 
by  his  conduct^  clearly  induced  the  defendant's  firm  to  alter  their 
position.  I  am  inclined  to  say  that,  inasmuch  as  the  election  to  sue  an 
undisclosed  principal  must  be  made  within  a  reasonable  time  after  he 
is  discovered,  a  vendor,  after  that  reasonable  time  has  elapsed  without 
his  having  taken  any  steps  toward  suing,  must  be  taken  to  have  elected 
to  look  *to  the  agent  only.  I  do  not  wish  to  lay  down  any-  pgoo 
thing  as  to  the  plaintiff's  having  had,  upon  the  facts  of  the  casQ,  ^ 
any  right  of  election  in  November,  1857.  Perhaps  the  rule  laid 
down  by  Bayley,  J.,  in  Thompson  v.  Davenport,  9  B.  &  C.  78  (E.  C. 
L.  B.  vol.  17),  s.  c.  2  Smith's  L.  C.  286  (4th  ed)  applies.  But  it 
would  be  quite  intolerable  if,  after  the  lapse  of  nearly  a  year,  and 
when  the  position  of  the  third  party  has  been  altered,  a  vendor  might 
follow  his  goods  into  the  hands  of  such  party,  and  claim  payment 
from  him.  In  some  cases,  the  vendor  is  entitled  to  go  to  the  principal, 
and  say,  "  the  goods  were  for  you,  and,  therefore,  you  must  pay  for 
them."  Whether  he  can  do  this  only  in  cases  where  the  agent  had 
authority  from  the  principal  to  pledge  his  credit^  I  do  not  say.  How- 
ever that  may  be,  it  is  certain  that  the  qualification  laid  down  by 
Bayley,  J.,  to  which  the  vendor's  right  to  resort  to  the  principal  is 
subject,  exists  here.  K  the  plaintiff,  supposing  him  to  have  bad  a 
right  to  elect  whom  to  sue  in  November,  1857,  is  not  to  be  taken  to 
have  then  elected  to  sue  the  a^ent,  he  at  all  events  induced  the  defend- 
ant's firm  to  suppose  that  he  h:xi  so  elected;  and,  the  principal 
having  acted  upon  thit  supposition  to  his  own  prejudice,  the  plaintiff 
can  now  look  only  to  the  agent  Rule  discharged. 
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By  a  local  Act,  2  Q.  2,  o.  z.  s.  2,  the  hamlet  of  Spitalfields  waa  eoostUated  a  diitinct  periak, 
and,  by  seet.  9,  the  rector,  charohwardeDS,  and  oTorseen  for  the  poor  of  the  aaid  parah  fw  t)M 
time  being,  were  eonatituted  the  Teitrymen  for  the  time  being  of  the  aaid  pariah.  A  aabteqacat 
local  Act,  26  G.  2,  o.  zCTiii.,  sects.  16,  17,  aathorised  the  '*  chnrchwardens  aird  oTeraeen  of  tbe 
poor  and  Testrymen  of  the  said  parish,"  to  meet  together  In  the  vestry  room  and  make  poor- 
rates.  By  sect.  24,  the  same  persons  were  to  appoint  thirty  Testrymen  as  goTemon  wcA 
directors  of  the  poor,  to  make  regulations  for  their  management  and  relief;  and  sccL  S3 
oontinned  in  force,  in  the  parish,  the  laws  relating  to  the  relief  of  the  poor,  eseept  when 
altered  by  the  Act  Stat  87  0.  8,  c  Izziz.  s.  31,  empowered  the  **  church  wardens,  oTcrsstn, 
and  Testryinen"  of  the  same  parish  to  sue  for  rates  in  the  name  of  the  collector.  The  poor- 
rates  were  made,  as  directed  by  these  Acts,  down  to  the  passing  of  The  Metropolis  LoesI 
Management  Act,  18  A  19  Vict  c.  120.  By  sect  2  of  that  Act,  new  vestries  were  to  be  eleeted 
for  certain  parishes  (inclading  Spitalfields)  in  a  certain  specified  manner;  and  the  iaconbeDi 
and  chnrchwardens  of  each  such  parish  were  to  constitute  a  part  of  the  restry,  and  to  voto 
therein,  in  addition  to  the  elected  Testrymen.  By  sect  8  it  was  enacted,  that  '*  such  Testirmca. 
with  such  other  persons  as  hereinbefore  mentioned,  shall  forthwith  be  deemed  to  eonstituie  tbo 
restry  of  such  parish,  and  shall  supersede  any  existing  vestry  therein,  and  exereise  the  powm 
and  privileges  held  by  such  existing  vestry,  save  as  in  this  Act  otherwise  provided."  SeeL  SI 
provided  for  the  transfer  to  the  district  boarda  of  worka,  in  districts  to  be  formed  out  of  partsbct 
mentioned  in  Schedule  (B.)  to  the  Act  (of  which  Spitalfields  was  one),  of  the  **  dutiea,  powcn^ 
and  authorities  in  any  wise  relating  to  the  regulation,  government,  or  concerns  of  any  nek 
parish"  ("except  such  duties,  powers,  and  authorities  as  relate  to"  ''the  manageacat  or 
relief  of  the  poor")  "  now  vested,  under  any  local  Act  of  Parliament^  in  any  eommiaaiooera, 
vestry,  or  other  body."  Stat  19  A  20  Vict  c  112  (amending  sUt  18  A  19  Viet  e.  IM) 
enacted,  in  sect  3,  that  "  save  as"  thereinbefore  "  provided,  all  the  duties,  powers,  and  priri- 
leges  (including  such  as  relate  to"  ''the  management  or  relief  of  the  poor)  which  might  hsTi 
been  performed  or  exercised  by  any  open  or  elected  or  other  vestry  or  any  such  meeting  si 
aforesaid  in  any  parish,  under  any  local  Act  or  otherwise,  at  the  time  of  the  passing  of  the  aki 
Act  of  the  last  session,  shall  be  deemed  to  have  become  tranaferred  to  and  vested  in  the  vestry 
constituted  by  such  last-mentioned  Act ;  except  so  far  as  any  such  duties,  powers,  or  privUoges 
may,  in  the  case  of  a  parish  included  in  any  district  mentioned  in  Schedule  (B.)  to  the  said 
Act,  be  vested  by  sect  90  thereof  in  the  board  of  works  of  such  district :  provided  that  all 
duties  and  powers  relating  to"  "  the  management  or  relief  of  the  poor"  "  which  at  the  time  of 
the  passing  of  the  said  Act  were  vested  in  or  might  be  exercised  by  any  guardians,  goveniM^ 
trustees,  or  commissioners,  or  any  body  other  than  any  open  or  elected  or  other  vestry,  or  any 
luch  meeting  as  hereinbefore  mentioned,  shall  continue  vested  in  and  be  exercised  by  sack 
guardians,  governors,  trustees,  or  commissioners  or  other  body  as  aforesaid." 

Under  stat  18  A  19  Vict  c.  120,  s.  2,  a  new  vestry  was  duly  elected  for  the  parish  of  Spital- 
fields, and  thenceforth  made  poor-rates  for  the  parish,  from  time  to  time,  in  making  whieh  the 
overseers,  as  such,  took  no  part 

Held,  that  such  rates  were  lawfully  made ;  that  the  new  vestry  alone  had  authority  to  asake 
them ;  and  that  the  overseers  were  not  entitled  to  vote,  as  such,  at  Uie  making  of  them. 

The  declaration  stated  that  the  plaintiff,  the  collector  of  rates  au- 
thorized in  and  by  the  statutes  for  the  relief  of  the  poor  of  the  parish  of 
Christ  Church,  in  the  county  of  Middlesex,  sued  the  defendant  for 
money  owing  by  him  to  the  plaintiff,  as  such  collector,  under  stat 
37  G*.  8,  c.  Ixxix.,  amending  stats.  26  G.  2,  c.  xcviii.,  and  18  O.  3,  c. 
Ixxiv. 
♦6841       *Plea.    Never  indebted.    Issue  thereon. 

^  On  the  trial,  before  Crompton,  J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1858,  it  appeared  that  the  action  was  brought 
to  recover  from  the  defendant  the  sum  of  4l{.  Sa.  6d.,  being  the  arrears 
of  poor's  rates  made  on  5th  October,  1857,  14th  January,  1858,  and 
15tn  April,  1858,  by  the  vestry  of  the  parish  of  Christ  Church,  Spit- 
alfleldS;  constituted  under  The  Metropolis  Local  Management  Act,  18 
k  19  Vict  0.  120.     The  parish  was  one  of  those  included  in  Schedale 
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(B.)  of  that  Act ;  the  vestry  by  whom  the  rates  were  made  was  com- 
posed of  vestrymen  duly  qualified  under  that  Act;  and  the  incum- 
bent and  churchwardens  of  the  parish  constituted  a  part  of  the  vestry, 
as  is  required  by  that  Act.  The  rates  were  made  at  the  request,  and 
by  the  authority,  of  the  churchwardens  and  overseers  of  the  parish ; 
and  (with  the  exception  of  the  first* mentioned  rate,  which  was  signed 
by  the  majority  of  the  churchwardens  and  vestrymen  present  at  the 
making  of  it,  only  one  overseer  being  then  present,  who  signed  it  as  a 
vestryman)  the  memoranduuLs  of  the  ascertaining  and  making  of  the 
rates  were  signed  b^  the  majority  of  the  overseers  present,  as  over- 
seers, at  the  respective  vestry  meetings.  The  rate  made  on  14th  Jan- 
nary,  1858,  was  not  signed  by  the  churchwardens,  none  of  whohi  were 
present  at  that  vestry ;  but  the  other  two  rates  were  both  signed  by 
them. 

By  atat  2  O.  2,  c.  x.,(a)  the  hamlet  of  Spitalfields  was  made  a  dis- 
tinct parish :  and,  by  sect.  9,  it  was  enacted  that  "  The  rector  of  the 
said  church,  and  the  '*'church wardens  and  overseers  of  the  said  r«go- 
new  intended  parish,  for  the  time  being,  and  all  other  persons  ^ 
who  have  served,  or  paid  fines  for  having  been  excused  from  serving, 
the  office  of  churchwarden  or  overseer  of  the  poor  in  and  for  the  said 
hamlet  of  Spitalfields,  or  who  from  time  to  time  hereafter  shall  serve, 
or  by  the  vestry  be  admitted  to.  pay  fines  for  being  excused  from 
serving,  the  office  of  churchwarden  or  overseer  of  the  poor  in  or  for 
the  said  new  intended  parish,  so  long  as  they  respectively  shall  con- 
tinue householders  within  the  said  new  intended  parish  and  paying  to 
the  poor-rate,  shall  be  the  vestrymen,  for  the  time  being,  of  the  said 
new  intended  parish.'' 

By  Stat.  26  Q.  2,  c.  xcviii.,(6)  s.  16,  it  was  enacted  that  ''The  church- 
wardens, overseers  of  the  poor,  and  vestrymen  of  the  said  parish,"  of 
Spitalfields  '*are  hereby  authorized  and  required  to  assemble  and 
meet  together  in  the  parish  church  or  vestry  room  of  the  said  parish,'' 
as  often  as  occasion  shall  require  and  notice  shall  be  given  ;  "  and  the 
said  churchwardens  and  overseers  of  the  poor,  and  vestrymen,  or  the 
major  part  of  them  so  assembled,  shall  ascertain  such  sum  or  sums  of 
money  to  be  raised  within  the  limits  of  the  said  parish  for  the  relief 
of  the  poor,  as  thev  in  their  discretion  shall  think  sufficient."  By 
sect.  17,  the  said  churchwardens  and  overseers  and  vestrymen  were 
to  assemble  within  twentv  days  after  the  sum  or  sums  of  money  had 
been  ascertained,  ^'  to  make  one  or  more  rate  or  rates,  assessment  or 
assessments)  for  and  towards  the  relief  of  the  poor,"  upon  all  **  persons 
who  by  law  are  chargeable  and  assessable  for  and  towards  the  relief 
of  the  poor."  By  ^sect.  83  it  was  enacted  "  that  the  several  r«goo 
laws  relating  to  the  office  of  churchwardens  and  overseers  of  ^ 
the  poor,  and  for  the  relief  and  providing  for  the  poor,  shall  still  con- 
tinue in  force  within  the  said  parish,  except  where  the  same  are  altered 
and  explained  by  this  present  Act." 
By  Stat  18  G.  3,  c.  lxxiv.,(c)  ss.  13  &  14,  the  churchwardens^  over- 

(a)  Loctl  and  perionsl,  pnblie.  "  For  mftking  the  hamlflt  of  SplUlflolcU"  -  a  duUnet  parish, 
■a4  for  proridiDg  a  maintoBaBoo  for  the  miniator  of  aiich  now  parUh." 

(&)  Looal  and  porional,  pnblio.  "  More  effeotaallj  to  enable  the  pariihionera"  of  Chrif  t- 
ehareh.''  to  parchate,  hire,  or  ereet  a  workhoase,"  **  and  for  the  more  effeotnal  snpport  and 
vaplojiaent  of  the  poor  therein." 

(c)  Local  and  peraonal,  pabllo.    «  To  amend"  itat.  36  G.  i,  e.  xotUL 

K.  *  B.y  VOL.  I. — 28 


636  VAUOHAN  r.  IMRAY.    H.  V.  1859. 

seers,  and  vestrymen,  or  the  major  part  of  tbem,  assembled  in  vestry, 
were  authorized  to  appoint  collectors.  The  plaintiff  was  dulj 
appointed  collector. 

By  Stat.  87  Gr.  8,  c.  lxxix.,(a)  s.  81,  it  was  enacted  "that  tbe" 
"  churchwardens,  overseers,  and  vestrymen  shall  and  may,  if  they 
shall  think  proper,  bring"  "any  action""  **for  all  or  any  of  the  rates'' 
'^  in  the  name  of"  "  the  collector  or  collectors  of  the  said  rates  for  the 
time  being." 

Up  to  the  time  of  the  appointment  of  the  new  vestry  under  The 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120,  the  poor- 
rates  for  the  parish  had  been  made  in  the  way  pointed  out  by  the 
Local  Acts.  Since  the  appointment  of  the  new  vestry  they  had  been 
made  in  the  same  manner  as  the  rates  the  validity  of  which  was  io 
question  in  this  case. 

The  plaintiff  obtained  a  verdict  for  the  full  amount  claimed,  leare 
being  reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him 
or  to  reduce  the  amount. 

Colliery  in  last  Hilary  Term,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  verdict  obtained  by  him  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendant  instead  thereof,  on  the 
ground  that  the  power  to  make  poor-rates  was  not  transferred  to  the 
^6371  ^^^^y  constituted  under  The  Metropolis  Local  ^Management 
J  Act,  18  &  19  Vict.  c.  120 ;  and  that,  even  if  it  was,  the  over- 
seers were  necessary  parties  to  the  making  and  signing  of  the  rates, 
and  the  concurrence  of  a  majority  of  them  to  the  imposition  of  the 
rates  was  requisite. 

Lush,  Peteradorffy  Serjt.,  and  Needham  now  showed  cause. — Assu- 
ming that,  if  the  vestry  by  whom  these  rates  were  made  had  authority 
to  make  them,  the  rates  were  regularly  made,  and  made  by  a  quorum, 
the  question  is:  first,  whether  the  vestry  constituted  undfer.tbe  local 
Act,  2  G.  2,  c.  X.,  are  still  the  proper  persons  to  make  poor-rates  in 
this  parish,  or  whether  their  functions,  quoad  hoc  (as  they  certainly 
are  for  other  purposes),  are  not  now  superseded,  and  transferred  to 
the  new  vestry  constituted  under  The  M!etropoIis  Local  Management 
Act,  18  k  19  Vict.  c.  120,  under  which  these  rates  were  made.  Stat  2  G. 
2,  c.  X.,  s.  9,  constitutes  the  persons  specified  in  that  section  *'  the  ves- 
trymen for  the  time  being"  of  the  new  parish.  Then  stat.  2  6.  2,  c 
xcviii.,  s.  16,  gives  power  to  the  vestry,  thus  constituted,  to  make 
poor-rates  for  the  parish,  in  the  manner  provided  by  sect.  17.  Then, 
by  The  Metropolis  Local  Management  Act,  18  &  19  Vict  c  120,  sects. 
1  to  6,  the  class  and  number  of  persons  who  may  become  vestrymen 
in  the  several  parishes  specified  in  the  Schedules  to  the  Act  are 
defined.  Then  sect.  8  provides  that  a  vestrv  elected  under  the  Act 
in  any  such  parish  "shall  forthwith  be  deemed  to  constitute  the  vestry 
of  such  parish,  and  shall  supersede  any  existing  vestry  therein,  and 
exercise  the  powers  and  privileges  held  by  such  existing  vestry,  save 
as  in  this  Act  otherwise  provided."  It  will  probably  be  contended, 
i^Qocn  on  the  other  side,  that  sect  90  does  otherwise  provide  for  a 
-'  *parish  like  the  present.  That  section  enacts,  with  reference 
to  parishes  included  in  Schedule  (B.),  that  "  all"  "  duties,  powers,  and 
authorities  in  anywise  relating  to  the  regulation,  government,  or  con- 

(<f)  Local  and  penonal,  pablU     "  To  amecd**  sUto.  25  0.  2,  c.  zctuL,  and  18  Q.  9^  c.  Ixzir 
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cerns  of  any  such  parish  or  part,  or  of  the  inhabitants  thereof  (except 
such  duties,  powers,  and  authorities  as  relate  to  the  afifairs  of  the 
church,  or  the  management  or  relief  of  the  poor,  or  the  administration 
of  any  money  or  other  property  applicable  to  the  relief  of  the  poor, 
so  far  as  such  duties,  powers,  and  authorities  relate  thereto),  now  vested 
under  any  local  Act  of  Parliament  in  any"  *' vestry  or  other  body," 
*' shall  cease  to  be  so  vested,  and  shall,  save  as  herein  otherwise  pro- 
vided, become  vested  in  and  be  performed  and  exercised  by  the  Board 
of  Works  for  such  district."  That  section,  however,  merely  prevents 
''duties,  powers,  and  authorities"  relating  to  "the  management  or 
relief  of  the  poor"  (which  clearly  include  the  power  of  making  poor- 
rates)  from  vesting  in  the  Board  of  Works  for  the  district,  and  leaves 
them  as  they  were  disposed  of  by  sect.  8,  which,  therefore,  transfers 
them  to  the  vestry  appointed  under  this  Act.  But,  further,  the  Legis- 
lature has  removed  any  doubt  which  might  exist  as  to  the  construc- 
tion of  sect.  90,  by  enacting,  in  the  amending  Act  of  the  next  year, 
Stat.  19  k  20  Vict.  c.  112,  s.  8,  that,  *'save  as  hereinbefore  otherwise 
provided,"  and  there  is  no  previous  provision  in  the  Act  affecting  the 
present  question,  *'all  the  duties,  powers,  and  privileges  (including 
sQch  as  relate  to  the  affairs  of  the  church,  or  the  management  or 
relief  of  the  poor,  or  the  administration  of  any  money  or  other 
property  applicable  to  the  relief  of  the  poor),  which  might  have 
been  performed  or  exercised  by  any  open  or  elected  or  other 
vestry"  "in  any  parish,  under  any  local  Act  or  otherwise,  at 
the  time  of  the  passing  of  the  said  Act  of  last  Session,  shall 
*be  deemed  to  have  become  transferred  to  and  vested  in  the  r*gQg 
vestry  constituted  by  such  last-mentioned  Act ;  except  so  far  as  ^ 
any  such  duties,  powers,  or  privileges  may,  in  the  case  of  a  parish  in- 
cluded in  any  district  mentioned  in  Schedule  (B.)  to  the  said  Act,  be 
vested  by  sect.  90  thereof  in  the  Board  of  Works  of  such  district." 
This  parish  is  one  of  those  mentioned  in  Schedule  (B.),  but  sect.  90  of 
the  amended  Act  does  not  vest  "any  such  duties,  powers,  or  privi- 
leges" as  those  here  in  question  in  the  Board  of  Works  for  the  dis- 
trict. It  follows,  therefore,  that  the  vestry  appointed  under  stat.  18 
4  19  Vict.  c.  120,  is  now  the  only  body  in  the  parish  having  autho- 
rity to  make  poor-rates  therein.  The  result  of  the  two  Acts  is  to 
transfer  to  the  new  vestry  all  parish  busings  except  that  relating  to 
church-rates^o)  [Cbompton,  J. — Is  it  quite  clear  that  the  local  vestry 
in  this  parish  is  a  "  vestry"  within  the  meaning  of  the  word  as  used 
in  the  Acts,  so  as  to  have  its  powers  transferred  to  the  new  vestry  ?] 
That  seems  clear:  and,  even  if  not,  such  vestry  must  come  within  the 
words  '*  or  other  bodv"  in  stat.  18  &  19  Vict.  c.  120,  s.  90.  It  may  be 
eaid,  on  the  other  siae,  that  the  body  empowered  by  stat.  26  6.  2,  c. 
xcviii.,  s.  16,  to  make,  poor-rates  was  not  a  vestry,  because  it  was  com- 
posed of  "  the  churchwardens  and  overseers  of  the  poor,  and  vestry- 
men;" that,  however,  merely  proves  that  the  churchwardens  and 
overseers  of  the  poor  were  to  form  part  of  the  vestry :  they  were  to 
take  part  and  vote  in  its  proceedings  as  constituent  members  of  it,  not 
to  be  a  separate  ^body  from  it,  with  conflicting  duties  and  powers. 
The  vestry  was  to  be  composed  of  them  together  with  other  fellow 
vestrymen.     Reliance  may  perhaps  be  placed,  on  the  other  side,  on 

(a)  See  Btot  19  A  20  Viot.  e.  112,  b.  1. 
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*6401  ^^  proviso,  in  sect.  8  of  stat.  19  k  20  Vict.  *c.  112,  "that  all 
^  duties  and  powers  relating  to  the  afiairs  of  the  church,  or  the 
management  or  relief  of  the  poor,  or  the  administration  of  any 
money  or  other  property  applicable  to  the  relief  of  the  poor,  which, 
at  the  time  of  the  passing  of"  stat.  18  &  19  Vict.  c.  120,  "  were  vested 
in  or  might  be  exercised  by  any  guardians,  governors,  trustees,  or 
commissioners,  or  any  body  other  than  any  open  or  elected  or  other 
vestry,  or  any  such  meeting  as  hereinbefore  mentioned,  shall  continue 
vested  in  ana  be  exercised  by  such  guardians,  governors,  trustees  or 
commissioners,  or  other  body  as  aforesaid."  But  here  the  old  local 
vestry  were  not  "  guardians,  governors,  trustees  or  commissioners,  or 
any  body  other  than,"  &c.  The  proviso  was  intended  only  to  apply  to 
the  case  of  a  given  body,  perpetuated  by  their  own  election,  appointed 
for  certain  parish  purposes.  [Hill,  J. — By  the  local  Act,  26  G.  2,  c 
xcviii.,  s.  24,  the  vestry  are  to  nominate  a  certain  number  of  the  ves- 
trymen to  be  "governors  and  directors  of  the  poor."]  The  local 
vestry  was  constituted  under  stat.  2  G.  2,  c.  x.,  alone.  The  powers  of 
the  governors  and  directors  of  the  poor,  created  under  slat.  26  G.  2, 
c.  xcviii.,  s.  24,  may,  perhaps,  be  preserved  to  such  governors  and 
directors  under  the  proviso  in  stat.  19  &  20  Vict.  c.  112,  s.  8.  [Hill, 
J. — But  those  governors  and  directors  are  to  be  elected  by  the  old 
local  vestry.]  It  is  quite  possible  that  the  old  vestry  may  continue 
.to  exist  for  that  and  other  purposes,  such  as  some  of  those  specified  in 
stat.  2  G.  2,  c.  X.,  s.  9 :  but  it  has  no  existence  for  the  purpose  of  mak- 
ing poor-rates.  It  may  not,  perhaps,  have  been  an  "  open  or  elected'' 
vestry,  within  the  meaning  of  the  enacting  part  of  stat.  19  k  20  Vict, 
c.  112,  8.  8,  but  it  is  clearly  within  the  words  "or  other  vestry"  which 
*64n  *^®^®  immediately  follow.  [Crompton,  J. — By  an  *open  ves- 
-'  try"  may  be  meant  one  where  all  the  rate-payers  vote,  and  the 
decision  of  the  majority  is  taken :  and  by  an  "  elected  vestry"  a  ves- 
try elected  by  the  ratepayers.]  Nothing  can  be  more  general  than 
the  words  "  or  other  vestry ;"  they  must  include  every  vestry  which 
is  neither  "open"  nor  "elected;"  and  therefore  the  old  vestry,  here; 
which,  although  it  consisted  of  "  the  churchwardens  and  overseers  of 
the  poor,  and  vestrymen,"  was  still  a  regular  vestry.  The  church- 
wardens and  overseers  formed  part  of  it,  not  as  a  distinct  body,  but, 
as  has  been  alreadv  said,  as  constituent  vestrymen. 

Secondly,  it  will  be  said,  on  the  other  side,  that,  even  supposing 
the  power  to  make  poor-rates  to  be  transferred  from  the  old  v^ry  to 
the  new,  the  overseers  are  still  necessary  parties  to  the  making  of  a 
rate.  That,  however,  cannot  be  contended.  Granted  that  the  old 
Vestry  is  entirely  superseded,  the  new  Acts  give  no  power  to  the 
overseers  to  interfere  at  all  in  making  the  rate ;  the  only  persons  en- 
titled to  vote  in  the  new  vestry  are,  by  stat.  18  k  19  Vict.  c.  120,  a. 
2,  the  elected  vestrymen  and  the  incumbent  and  churchwardens,  who 
are  ex  officio  vestrymen.  And,  if  there  is  no  force  in  the  objection 
that  the  rates  were  not  made  by  the  overseers,  neither  can  it  have 
been  necessary  that  they  should  have  signed  them. 

Chiller,  H.  James,  and  W.  P,  Manson,  oontril. — ^Fiwt,  assuming  that 
the  power  of  making  rates  in  this  parish  was,  before  The  Metropolis 
Local  Management  Acts,  exercised  by  "  an  open  or  elected  or  other 
vestry,"  those  Acts  do'  not  transfer  that  power  to  the  new  vestry  ore* 
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ated  by  the  first  oi  tbem.  Such  power  either  still  remains  in  the  old 
vestry,  or  is  transferred,  by  those  Acts,  to  the  *Di8trict  Board  r^oAo 
of  Works.  But,  secondly,  this  power  was  not»  before  the  pass-  ^ 
ing  of  those  Acts,  exercised  in  this  parish  by  "  an  open,  elected,  or 
other  vestry."  And,  thirdly,  both  under  the  local  Acts  and  The  Me- 
tropolis Local  Management  Acts,  the  overseers  were  necessary  parties 
to  the  making  of  these  rates.  By  The  Metropolis  Local  Management 
Act,  18  k  19  Vict.  c.  120,  the  vestry  of  a  large  parish,  such  as  are  the 
parishes  in  Schedule  (A.),  is  to  have  the  powers  in  such  parishes  which 
the  Board  of  Works  is  to  have  in  the  smaller  parishes  comprised  in 
Schedule  (B.).  And  the  word  "  vestry,"  in  stat  19  &  20  Vict.  c.  112, 
8.  3,  means  the  vestry  of  a  parish  in  Schedule  (A.).  But,  here,  the 
parish  is  in  Schedule  (B.).  That  section,  therefore,  does  not  apply  to 
this  case.  Stat.  18  &  19  Yict.  c.  120,  s.  2,  shows  that  there  is  a  dis- 
tinction between  the  vestry  of  a  parish  in  Schedule  (A.)  and  that  of  a 
parish  in  Schedule  (B.).  Sect.  31  of  the  same  statute  provides  for  the 
formation  of  districts  out  of  the  parishes  in  Schedule  (B.);  and,  by 
sect.  32,  the  vestries  of  such  parishes  are  to  elect  persons  to  be  mem- 
bers of  the  Board  of  Works  for  the  respective  districts.  By  sect.  42, 
such  Boards  of  Works  and  also  the  vestries  of  the  parishes  in  Schedule 
(A.),  are  made  bodies  corporate ;  but  there  is  no  such  provision  as  to 
the  vestries  of  parishes  in  Schedule  (B.).  Sect.  67  shows  that  where 
the  word  *' vestry"  is  used,  without  more,  in  the  Act,  it  is  to  be 
'*  construed  as  referring  only  to  the  vestry  of  a  parish  mentioned  in 
Schedule  (A.),  to  this  Act,  unless  such  construction  be  repugnant  to 
the  context."  [Eble,  J. — That  interpretation  is,  by  that  section, 
to  be  applied  only  in  construing  '*  the  provisions  hereinafter  con- 
tained:" it  therefore  applies  to  that  particular  division  of  the  Act 
alone.]  In  several  other  sections,  as,  for  instance,  in  sect.  103, 
*"  vestries  and  district  boards"  are  mentioned,  showing  plainly  ritoAo 
that  the  vestry  of  a  large  parish  has  corresponding  powers  ^ 
with  the  district  board  (not  the  vestry)  of  a  small  one.  [Erle,  J. — 
That  is  only  with  reference  to  that  part  of  the  Act  to  which  the  inter- 
pretation of  "  vestry,"  directed  in  sect.  67,  is  applicable.  Look  at 
sect.  192,  which  speaks,  not  only  of  "  every  distnct  board,"  but  also 
of  *'the  vestry  of  every  parish  mentioned  in  either  of  the  Schedules 
(A)  and  (B.)."  Crompton,  J.— Stat.  18  &  19  Vict.  c.  120,  s.  8,  in 
effect,  transfers  to  the  new  vestry,  in  parishes  under  both  Schedules, 
all  such '' powers  and  privileges  held  bv"  any  previously  "existing 
vestry"  as  sect.  90  does  not  transfer  to  the  District  Board  of  Works 
for  parishes  in  Schedule  (B.) ;  and,  as  sect.  90  does  not  transfer  the 
power  of  making  poor-rates  to  the  district  board,  I  think  that  that 
power  passes,  by  sect.  8,  even  without  the  amending  Act,(a)  to  the 
new  vestry  of  a  parish  in  Schedule  (B.).]  Sect.  8  must  be  read  in  con- 
junction with  the  subsequent  sections :  and  they  make  it  clear  that 
the  chief  object  of  the  creation  of  a  new  vestry  in  a  parish  within 
Schedule  (B.)  was,  that  there  should  be  a  body  to  elect  members  of  the 
District  Board  of  Works.  [Erlk,  J. — The  point  upon  which  the 
defendant  must  mainly  rely  is,  that  the  body  which,  in  thb  parish, 
made  poor-rates  before  the  passing  of  the  Metropolitan  Local  Manage 
ment  Acts,  was  not  a  "  vestry"  within  the  meaning  of  those  Acts.] 

(a)  Stat  19  A  20  Vict,  a  112,  i.  S. 
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That  is  the  second  point.  The  body  making  the  rates  under  the  local 
Acts  was  not  such  a  vestry.  Stat.  2  G.  2,  c.  x.,  constituted  the  hamlet 
a  parish  for  ecclesiastical  purposes  only.  Then  stat.  26  G.  2,  c.  xcviii, 
*B44.1  ®*  ^^'  would  not  have  specified  the  *"  churchwardens,  overseers 
J  of  the  poor,  and  vestrymen,"  if  it  had  merely  been  intended  to 
specify  "vestrymen."  The  language  used  shows  that  the  church- 
wardens and  overseers  are  treated,  by  that  Act,  as  a  separate  body 
from  the  vestry.  Stat.  87  G.  8,  c.  Ixxix.,  s.  31,  moreover,  providea 
that  actions  shall  be  brought  by  the  "churchwardens,  overseers^ and 
vestrymen,"  "in  the  name  of"  "the  collector."  [Crompton,  J.— la 
not  a  body  made  up  of  churchwardens,  overseers,  and  vestrymen 
meeting  together  in  the  vestry  room,  "  a  vestry,"  properly  speaking?] 
No ;  it  is  a  vestry  acting  together  with  the  parish  officers.  [Hill,  J. 
— Supposing  that  a  meeting  is  composed  of  all  three  classes.  Do  you 
say  that  the  overseers  who  are  vestrymen  would  have  distinct  votes  in 
it  as  overseers  in  addition  to  their  votes  as  vestrymen  ?]  Probably 
they  would.  They  could  prevent  the  vestry  from  making  a  rate  if 
they  disapproved  of  it.  The  enacting  part  of  stat.  19  &  20  Vict  c 
112,  8.  8,  does  not  apply  here :  for  the  word  "  vestry"  there  used  can- 
not mean  "  body  maae  up  of  vestry,  churchwardens,  and  overseers." 
The  proviso  in  that  section  does  apply.  It  is  admitted,  on  the  other 
side,  that  the  old  body,  which  made  the  poor-rates  under  the  local 
Acts,  may  still  exist  for  some  purposes :  now  the  proviso  preserves 
to  it,  as  being  a  "body  other  than  any  open  or  elected  or  other 
vestry,"  the  power  of  making  sucb  rates.  Unless  it  is  quite  clear 
that  the  Metropolis  Local  Management  Acts  have  taken  away  this 
power  from  the  old  rate-making  body,  the  Court  ought  not  to  decide 
that  it  does  not  retain  that  power.  As  was  said  by  Knight  Bruce,  L 
J.,  in  Carter  v.  Cropley,  26  L.  J.  Chanc.  246,  252,  commenting  upon 
the  transfer  of  powers  under  these  Acts,  "  Neither  of  the  statutes.  I 
*fi451  ^®P^*'  convinces  or  persuades  me,  nor  do  the  *two  together, 
J  that,  whatever  may  have  designed  or  hoped  out  of  Parliament, 
the  destruction  or  modification  of  such  a  title"  (the  right  of  presentation 
to  a  church),  "  or  of  the  manner  of  enjoying  or  using  it,  was  intended 
by  either  House  of  Parliament.  If  there  were  any  such  view,  it 
should,  and  I  must  suppose  would,  have  been  openly  expressed.  If 
room  for  considerable  doubt  has  been  left,  the  persons  who  have,  or 
would  have,  the  right,  independently  of  legislation,  must  have  the 
benefit  of  the  doubt ;  for  the  burden  of  proof,  so  far  as  that  phrase  is 
applicable,  lies,  as  I  have  said,  certainly,  in  my  opinion,  upon  their 
opponents."  Thirdly,  the  overseers  are  necessary  parties  to  the  making 
of  the  rates.  This  point  is  substantially  the  same  as  the  last.  If  the 
body  which,  before  the  Metropolis  Local  Management  Acts,  made 
these  rates  consisted  of  a  vestry  and  overseers,  it  must  still  so  consist, 
those  Acts  not  superseding  such  a  bod  v.  In  conclusion,  it  must  be 
conceded,  as  is  asked  by  the  other  siae,  that  the  necessity  that  the 
rates  should  be  signed  by  the  overseers  does  not  exist,  unless  it  be 
necessary  that  they  should  make  them. 

(WiGHTMAN,  J.,  was  absent.) 

Erle,  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged.  The 
first  question  is  whether,  at  the  time  of  the  passing  of  stat.  18  k  19 
Yict.  c.  120,  the  vestry  of  the  parish  of  Spitalfields  possessed  the 
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power  of  making  poor-rates.    I  consider  that  tbey  had  that  power. 
The  first  local  Act,  2  G.  2,  c.  x.,  s.  9,  creating  the  new  parish,  describes  , 
the  constitution  of  the  vestry.    It  is  to  consist  of  the  rector,  the 
churchwardens  and  overseers  for  the  time  being,  and  all  other  persons 
who  have  served  or  shall  serve,  or  paid  or  shall  pay,  fines  for  being 
•excused  from  serving,  the  oflftce  of  churchwarden  or  overseer,   r*aA(t 
as  long  as  they  continue  householders  within  the  parish,  and   ^ 
pay  the  poor-rate.    Then,  by  the  second  local  Act,  26  Gr.  2,  c.  xcviii., 
S3. 16  and  17,  "  the  churchwardens,  overseers  of  the  poor,  and  vestry- 
men of  the  said  parish,"  are  empowered  to  hold  a  meeting,  at  which 
**the  said  churchwardens  and  overseers  of  the  poor,  and  vestrymen, 
or  the  major  part  of  them  so  assembled,"  are  to  ascertain  the  amount 
necessary  for  the  relief  of  the  poor  of  the  parish ;   and  '*  the  said 
churchwardens  and  overseers  of  the  poor  and  vestrymen  of  the  said 
parish"  are  to  meet  afterwards  ana  make  the  rate.     The  church- 
wardens and  overseers  were,  by  the  first  of  these  two  Acts,  members 
of  the  vestry;  and  they  are  mentioned  separately  in  the  second  Act, 
not  as  a  separate  and  independent  body,  having  a  concurrent  action 
with  the  vestry,  but  merely  as  prominent  members  of  the  vestry, 
or,  perhaps,  because  the  Act  may  have  intended  to  provide  that  they 
should  ulways  be  present,  in  that  capacity,  whenever  a  poor-rate  was 
made.    Sect.  83  of  the  last-mentioned  Act,  which  provides  "  that  the 
several  laws  relating  to  the  office  of  churchwardens  and  overseers  of 
the  poor,  and  for  the  relief  and  providing  for  the  poor,  shall  still  con- 
tinue in  force  within  the  said  parish,  except  where  the  same  are  altered 
or  explained  by  this  present  Act,"  confirms  this  view,  and  seems  to 
indicate  an  intention  to  take  away  from  the  parish  officers  the  power 
of  making  poor-rates  as  an  independent  authority.     Under  the  two 
local  Acts,  therefore,  I  think  it  is  clear  that  the  parish  had  a  vestry 
in  whom  was  vested  the  power  of  making  poor-rates:   and  that, 
in  making  such  rates,  the  presence  of  the  overseers  and  churchwar- 
dens, if  necessary,  was  necessary  only  in  respect  of  their  authority  as 
vestrymen. 

That  being  so,  the  second  question  is,  has  that  power  *of  r^cg^tr 
making  the  said  poor-rates  been  transferred,  under  stats.  18  &  ^ 
19  Vict.  c.  120,  and  19  &  20  Vict.  c.  112,  to  the  vestry  created  under 
the  first  of  those  two  Acts  ?  I  am  of  opinion  that  it  has.  Sect.  8  of  stat. 
18  k  19  Vict.  c.  120,  enacts  that  such  vestry,  in  each  parish  where  it 
is  created,  '*  shall  supersede  any  existing  vestry  therein,  and  exercise 
the  powers  and  privileges  held  by  such  existing  vestry,  save  as  in  this 
Act  otherwise  providea."  The  words  "any  existing"  vestry  are  wide 
enough  to  include  all  elective,  open,  or  other  vestries,  and  the  vestry 
of  Spitalfields  among  the  rest  I  think  this  section  is  sufficient,  of 
itself,  to  transfer  the  power  of  making  poor-rates  to  the  new  vestry. 
But,  further,  sect.  90  of  the  same  Act  provides  that  "all  the  duties, 
powers,  and  authorities  for  or  in  relation  to"  the  improvement  of  any 
parish  included  in  any  district  under  Schedule  (B.)  (and  therefore  of 
this  parish),  "now  vested  in  any  Commissioners,  vestry,  or  other 
body,"  ^*  except  such  duties,  powers,  and  authorities  as  relate  to  the 
aflairs  of  the  church,  or  the  management  or  relief  of  the  poor," 
"  shall"  "  become  vested  in  and  be  performed  and  exercised  by  the 
Board  of  Works  for  such  district."     That  section,  taken  together  with 
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sect.  8,  makes  it  clear  that  the' powers  of  vestries  under  Local  Acta, 
are  transferred,  as  regards  the  making  poor-rates,  to  the  new  vestries^ 
and,  as  regards  the  general  improvement  and  regulation  of  the  parish, 
to  the  District  Board.  And,  as  if  to  remove  any  doubts  which  might 
have  arisen  as  to  the  transfer  of  the  first  of  these  two  classes  of 
powers,  sect.  3  of  stat.  19  &  20  Vict.  c.  112,  enacts  that,  '^save  as  here- 
inbefore otherwise  provided,  all  the  duties,  powers,  and  privileges 
(including  such  as  relate  to''  **  the  management  or  relief  of  the  poor^) 
"  which  might  have  been  performed  or  exercised  by  any  open  or 
elected  or  other  vestry,  or  any  such  meeting  as  aforesaid,  in  any  parish, 
♦rtAfti  ^^^^^  *^y  *local  Act  or  otherwise,  at  the  time  of  the  passing 
^^^J  of"  Stat.  18  &  19  Vict.  c.  120,  "shall  be  deemed  to  have  become 
transferred  to  and  vested  in  the  vestry  constituted  by  such  last-men- 
tioned Act,  except  so  far  as  any  such  duties,  powers,  or  privileges 
may,  in  the  case  of  a  parish  included  in  any  district  mentioned  in 
Schedule  (B.)  to  the  said  Act,  be  vested  by  sect.  90  thereof  in  the 
Board  of  Works  of  such  district."  This  is  followed  by  a  proviso 
that  "  all  duties  and  powers  relating  to,"  among  other  matters,  '*  the 
management  or  relief  of  the  poor,"  *'  which,  at  the  time  of  the  passing 
of  the  said  Act,  were  vested  in  or  might  be  exercised  by  any  guar- 
dians,  governors,  trustees,  or  commissioners,  or  any  body  other  than 
any  open  or  elected  or  other  vestry,  or  any  such  meeting,"  as  therein- 
before mentioned,  shall  continue  so  vested.  But  the  power  of  making 
poor-rates,  originally  possessed  by  the  vestry  of  Spitalfields,  does  not 
fall  within  this  proviso.  It  is  true  that  such  vestry,  under  stat  26  G. 
2,  c.  xcviii.,  s.  24,  were  bound  to  appoint  thirty  vestrymen  of  the  parish, 
to  be  called  "  governors  and  directors"  of  the  poor,  who  are  to  make 
regulations  for  their  management  and  relief:  but  they  are  nothing 
more  than  a  committee,  so  to  speak,  of  the  vestry,  and  derive  authority 
only  by  and  through  that  body.  "Trustees"  and  "commissioners,'' 
in  the  proviso  above  mentioned,  evidently  refer  to  the  case  of  parishes 
where  the  management  of  the  poor  was  expressly  given  to  particular 
persons  eo  nomine,  and  not  to  vestries  acting,  practically,  in  such 
capacities.  I  think  there  are  fair  grounds  for  concluding  that  it  was 
the  intention  of  the  Legislature  to  put  aside  all  vestries  and  other 
similar  parochial  bodies,  created  for  peculiar  purposes,  and  to  substi- 
tute one  general  administrative  organ,  with  a  higher  qualification 
*6491  ^^^^  before.  It  was  contended,  on  behalf  of  the  ^defendant. 
-'  that  there  was  a  difference  in  the  functions  of  the  vestries 
created  for  the  parishes  in  Schedule  (A.)  and  those  created  for  the 
districts  in  Schedule  (B.)  of  stat.  18  &  19  Vict.  c.  120 ;  and  that  the 
function  of  the  latter  was  merely  to  elect  members  of  the  district 
boards.  But  I  am  clearly  of  opinion  that  that  duty  is  created  under, 
and  applies  to,  only  that  particular  portion  of  the  Act  which  relat.^ 
to  the  formation  of  districts  and  district  boards  for  the  general  regu- 
lation and  improvement  of  the  parishes :  it  is  a  cumulative  duty,  and 
does  not  destroy  or  interfere  with  the  other  functions  of  the  vestry, 
with  respect  to  the  other  purposes  of  the  Act. 

I  am,  therefore,  of  opinion  that  the  rate  was  lawfully  made  by  the 
new  vestry  ;  and  that  judgment  must  be  for  the  plaintiff! 

Crompton,  J. — I  retain  the  opinion  which  I  formed  at  the  trial.   I 
then,  howo  /er,  thought  that  the  question  was  a  very  complicated  and 
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diiBcult  one :  but  now,  after  bearing  the  careful  arguments  addressed 
to  us,  my  doubts  are  entirely  removed.    The  plaintiff  has  to  make 
out  that  the  rates  in  dispute  were  properly  maae  by  the  new  vestry 
constituted  under  the  Metropolis  Local  Management  Act.    Thefirst 
question  then  is,  Was  the  old  rate-making  bodv  in   this  parish  a 
*'  vestry"  within  the  meaning  of  'stats.  18  &  19  Vict.  c.  120,  and  19  & 
20  Vict.  c.  112  ?     It  is  clear  to  me,  looking  as  well  at  the  constitution 
of  that  body  under  stat.  2  G.  2,  c  x.,  as  to  its  powers  under  stat.  26 
6.  2,  c.  xcviii.,  that  it  was  a  vestry,  including  the  churchwardens  and 
overseers  as  vestrymen.     It  is  true  that,  in  stat.  26  G.  2,  c.  xcviii.,  s. 
16,  the  "  churchwardens  and  overseers"  are  mentioned  in  addition  to 
"vestrymen:"  but  I  think  that  they  are  only  alluded  to  as  being 
some  of  the  more  prominent  members  of  the  *vestry,  just  as  r«/jcA 
the  Court  of  Queen's  Bench  is  spoken  of,  propter  dignitatem,    '- 
as  ''the  Chief  Justice  and  Justices  of  the  Court  of  Queen's  Bench." 
To  hold,  in  interpreting  that  section,  that  the  *'  churchwardens  and 
overseers"  are  there  spoken  of  as  one  body,  and  the  "  vestrymen"  as 
another,  would  be  to  put  a  most  strained  construction  upon  it.     Then, 
Slat- 18  k  19  Vict.  c.  120,  s.  8,  constitutes  a  new  vestry  in  this  parish, 
amongst  others;  and  enacts  that  such  vestry  ** shall   forthwith   be 
deem^  to  constitute  the  vestry  of  such  parisn,  and  shall  supersede 
any  existing  vestry  therein,  and  exercise  the  powers  and  privileges 
held  by  such  existing  vestry,  save  as  in  this  Act  otherwise  provided." 
It  would  be  very  strange  if  we  were  to  hold  that  "  the  powers  and 
privileges  held  by  such  existing  vestry"  mean,  either  partly  or  wholly, 
the  power  of  electing  district  boards,  so  far  as  the  vestries  of  parishes 
in  Schedule  (B.)  are  concerned.    This,  then,  being  an  "existing  vestry" 
at  the  time  that  stat.  18  &  19  Vict.  c.  120,  was  passed,  is  its  power  of 
making  poor-rates  within  the  exceptions  in  other  parts  of  the  Act 
referred  to  in  sect.  8  ?     The  only  exceptions  that  can  be  found  in  other 
parts  of  the  Act  are  those  mentionea  in  sect  90,  by  which  certain 
duties,  powers,  and  privileges  (amongst  which  the  power  of  making 
poor-rates  is  certainly  not  included)  are  transferred  to  the  District 
Boards  of  Works  in  districts  within  Schedule  (B.),  instead  of  to  the 
vestries  of  the  parishes  comprised  in  those  districts.     Sect.  90,  there- 
fore, has  no  application  here.    But  if  there  is  room  for  any  doubt 
whether,  if  it  stood  alone,  it  would  apply,  that  doubt  is  completely 
dispelled  by  stat.  19  k  20  Victc.  112,  s.  3,  which  enacts  that  ''all  the 
duties,  powers,  and  privileges  (including  such  as  relate  to"  **the 
management  or  relief  of  the  poor,  or  the  administration  of  any  money 
or  other  'property  applicable  to  the  relief  of  the  poor)  which  r*^K-i 
might  have  been  performed  or  exercised  by  any"  *'  vestry"  "  in  L 
any  parish,  under  any  local  Act  or  otherwise,  at  the  time  of  the  pass- 
ing of  the  said  Act  of  the  last  Session,  shall  be  deemed  to  have 
become  transferred  to  and  vested  in  the  vestry  constituted  by  such 
last-mentioned  Act ;  except  so  far  as  any  such  duties,  powers,  or  pri- 
vileges may  in  the  case  of  a  parish  included  in  any  district  mentioned 
in  Shedule  Ji,)  to  the  said  Act,  be  vested  by  sect.  90  thereof  in  the 
Board  of  Works  of  such  district."    This  is  a  clear  explanation  of  the 
intention  of  the  previous  legislation.     I  think  that  the  proviso  which 
follows,  and  which  saves  the  '*  duties  and  powers  relating  to,"  amongst 
other  things,  *'  the  management  or  relief  of  the  poor,"  vested,  at  the 
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time  of  the  passing  of  the  former  Act,  in  any  "  guardians,  goTemors,*' 
&c.,  applies  only  to  the  "duties  and  powers"  then  vested  in  oertaia 
peculiar  bodies,  such  as  guardians,  ko,,  with  special  designations,  con- 
stituted specially  to  manage  certain  parochial  matters.  Lastly,  I  am 
clearly  of  opinion  that  the  overseers  are  not  entitled  to  vote,  as  sucb, 
in  the  new  vestry.  It  is  a  body  with  a  new  constitution,  and  from 
which  the  parish  officers,  as  such,  are  excluded.  Upon  all  these 
grounds  our  judgment  must  be  for  the  plaintiff,  for  the  rates  are 
good. 

Erle,  J. — My  brother  Hill(a)  requested  me  to  say  that,  so  far  as  he 
could  form  an  opinion  from  what  he  had  heard  of  the  argument,  he, 
at  the  time  of  his  leaving  the  Court,  concurred  in  our  judgments. 

Bule  discharged. 

(a)  Hill,  J.,  had  left  the  Coart  daring  the  ftrgnmenl^ 
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•  PUintifffl,  oommon  oarrion,  insured  goodi  againsi  fire,  in  an  inwiranee  Company  of  wbkh 
defendant  was  treasurer.  By  a  condition  endorsed  on  the  policy  "  goods  held  in  trusty  or  ob 
oommission/'  were  "  to  be  insured  as  snob,  otherwise  the  policy"  would  **  not  extend  to  eorcr 
■neb  property."  By  the  policy,  15,000/.  was  declared  to  be  insured  "  on  goods  their''  (plaintifi') 
"  own  and  in  trust  as  carriers"  in  a  certain  warehouse ;  and  it  was  stipulated  that  the  funds  of 
the  insurance  Company  were  to  be  "liable  to  pay,  reinstate,  or  make  good"  **  to  the"  '^ assured* 
"all  damage  and  loss  which  the"  "assured"  should  "suffer  by  fire,  on  the  property"  therrbi 
"  particularised."  Another  of  the  conditions  endorsed  ran  thus  :  "  In  erery  ease  of  loss  daly 
proved,  the  Company  will  either  reinstate  the  property,  or  the  assured  shall  reeeiTe  aatlslaetkw 
to  the  amount  thereof,  without  discount  or  deduction."  Held,  in  an  action  on  the  policy,  tba^ 
to  the  named  amount,  the  whole  Talue  of  goods  in  the  warehouse,  in  plaintiffs'  possessioa  as 
carriers,  was  insured  by  it,  and  not  merely  plaintiffs'  interest  as  carriers  in  such  goods.  Tbat 
plaintiffs  were  entitled  to  recover  the  whole  value  of  such  goods  destroyed  by  fire  in  the  wars- 
bouse  ;  although,  as  the  value  of  such  goods  exceeded  lOf.,  and  the  owners  bad  not  declared 
such  value  to  plaintiffs,  plaintiffs  were  not  liable  to  the  owners  for  such  lost  by  reaaon  of  tbt 
Carriers  Act,  sUL  11  G.  4  A  1  W.  4,  c.  68,  s.  1. 

Held  farther,  that  plaintiffs  would  be  trustees  for  the  owners  of  the  goods  of  the  aaosnt 
thus  recovered,  less  plaintiffs'  charges  as  carriers  in  respect  of  the  goods. 

Action  by  plaintiffs  against  defendant,  as  treasurer  of  The  Globe 
Insurance  Company.  The  declaration  set  out  at  length  a  policy  of 
insurance  against  loss  and  damage  by.  fire,  effected  with  the  said  in^n- 
ranee  Company,  dated  11th  December,  1854,  by  which  the  sum  of 
15,000Z.  was  insured  on  goods,  plaintiff'  own  and  in  trust  as  carriers, 
in  a  certain  warehouse,  in  the  policy  named.  The  declaration  thea 
averred  that  certain  goods  of  plaintiffs,  in  trust  as  carriers,  in  the  said 
warehouse,  had  been  burnt  and  destroyed  by  fire,  whereby  plaintifis 
sustained  a  loss  on  the  said  goods  to  the  amount  of  15,000/.,  and  that 
the  said  insurance  Company  had  not  paid  or  made  good  the  said  loss. 

2d  plea.  That  plaintiffs  did  not,  by  reason  of  the  said  burning  and 
destroying  by  fire,  suffer  any  damage  or  loss  upon  the  said  goods. 
Issue  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  Surrey  Summer  Assizes,  1858, 
♦fi'sm  ^  verdict  was  entered  for  the  plaintiffs  *for  the  full  amoant 
-'  claimed,  subject  to  the  opinion  of  the  Court  upon  a  special 
case,  which  was  substantially  as  follows. 

By  the  policy  of  insurance,  upon  which  this  action  was  brought  (a 
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copy  of  which  fonned  part  of  the  case),  an  insurance  was,  on  11th  De- 
cember, 1854,  effected  by  plaintiffs  with  The  Globe  Insurance  Com- 
pany for  the  sum  of  85,000/.,  15,000/.  of  which  was  declared  to  be  "  on 
goods  their"  (plaintiffs')  "own  and  in  trust  as  carriers,"  in  a  warehouse 
(A.)  belonging  to  plaintiffs,  situate  at  the  Camden  Town  Station  of 
the  London  and  North  Western  Railway. 
The  2d  condition  endorsed  on  the  policy  was  as  follows. 
^'  Goods  held  in  trust,  or  in  commission,  are  to  be  insured  as  su  ih, 
otherwise  the  policy  will  not  extend  to  cover  such  property." 

It  was  declared  in  and  by  the  policy  that,  during  the  continuance  of 
the  policy,  "  the  capital  stock  or  fund  of  the"  "  insurance"  Company 
shall  be  subject  and  liable  to  pay,  reinstate,  or  make  good,  at  their 
option,  to  the"  "assured,"  "all  damage  and  loss  which  the"  "assured" 
"shall  suffer  by  fire  on  the  property  herein  particularized,  not  ex- 
ceeding on  each  item  the  sum  hereinbefore  declared  to  be  insured 
thereon." 
And  the  15th  condition,  endorsed  was  as  follows. 
**  In  every  case  of  loss,  duly  proved,  the  Company  will  either  rein- 
state  the  property,  or  the  assured  shall  receive  satisfaction  to  the 
amount  thereof,  without  discount  or  deduction." 

The  policy  continued  in  force  up  to  and  on  9th  of  June,  1857,  when 
the  warehouse  (A.),  and  nearly  all  the  goods  then  contained  in  it,  were 
consumed  and  *wnolly  destroyed  by  an  accidental  fire.  All  r«DC4 
claims  upon  the  policy  have  hieen  settled  and  adjusted,  except  ^ 
those  in  respect  of  the  15,000/.  insured  on  goods  their  own  and  in 
trust  as  carriers,  in  warehouse  (A.)  as  above  mentioned. 

At  the  time  of  the  happening  of  the  fire,  the  warehouse  contained  a 
large  quantity  of  goods,  which,  for  the  purpose  of  this  case,  are  to  be 
taken  to  be  goods  of  plaintiffs,  in  trust  as  carriers,  within  the  meaning 
of  the  policy.  These  goods  were  wholly  burnt  and  destroyed  by  the 
fire. 

Plainti£Es  seek  to  recover  in  this  action  the  value  of  the  last-men- 
tioned goods.  It  has  been  agreed  that  the  rights  and  liabilities  of 
plaintiffs  and  the  Globe  Insurance  Company  shall  be  raised  and  de- 
termined upon  two  selected  items  of  the  said  goods,  representing  two 
classes  into  which  the  whole  of  the  said  goods  are  divisible,  and  that 
the  claims  of  plaintiffs  against  The  Globe  Insurance  Company,  in 
respect  of  the  rest  of  the  said  goods,  shall  be  adjusted  out  of  Court, 
on  the  principles  which  may  be  applied  by  the  Court  to  the  said  two 
selectea  items  respectively  .(a) 

Plaintiffs  were,  from  a  time  prior  to  1847,  and  have  ever  since  con- 
tinued to  be,  common  carriers  of  goods  bv  railway,  and  as  such  have, 
during  all  that  time,  carried  goods  over  The  London  and  North  West- 
ern Railway  (among  other  places)  from  London  to  Edinburgh.  The 
Camden  Town  station  mentioned  above  is  the  terminal  goods  station 
of  plaintiffs  in  London. 

On  9th  June,  1867,  a  package  of  silk,  of  the  value  of  *10Z.   r^oK^ 
and  upwards,  was  received  in  London  by  Pickford  k  Co.  (as   *• 
agents  for  plaintifiEs),  to  be  carried  by  plaintiffs  from  London  to  Edin- 
burgh. 

(a)  Th«  Argament  ianied  on  one  only  of  the  two  selected  itemf,  the  clMm  u  to  the  otber 
Wag  eonceded  by  the  defenduit;  the  fscti  reUting  to  it  an  here  omitted. 
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These  silks  were  contained  in  one  package,  and  the  Value  and  na- 
ture of  such  silks  were  not,  at  the  time  of  the  delivery  thereof  to 
Pickford  k  Co.,  declared  by  the  person  sending  or  delivering  the 
same,  nor  was  any  increased  charge,  or  agreement  to  pay  the  same, 
accepted  by  the  person  receiving  such  package. 

This  parcel  was  deposited  by  Pickford  &  (S).  in  warehouse  (A.)  pre- 
paratory to  its  being  despatched  to  its  destination,  and  remained  there 
until  it  was  burnt  and  destroyed  by  the  fire. 

Pickford  &  Co.,  after  the  fire,  and  before  this  action,  with  the  au- 
thority and  on  behalf  of  plaintiffs,  paid  to  the  consignee  of  the  said 
silks  part  of  the  value  thereof,  which  was  accepted  by  the  latter  io 
discharge  of  his  claim  against  plaintiffs  in  respect  of  the  said  silks. 

The  Court  was  to  have  power  to  araw  all  inferences  of  fact. 

The  questions  for  the  opinion  of  the  Court  were: (a) 

2.  Whether,  having  regard  to  the  provisions  of  the  Carriers*  Act» 
11  G.  4  &  1  W.  4,  0.  68,  plaintiffs  were  entitled  to  recover  the  value 
of  the  silks,  or  the  amount  so  paid  in  respect  of  them  as  aforesaid. 

If  the  Court  should  be  of  opinion  that  plaintiffs  were  entitled  to  re- 
cover in  respect  of  both  or  either  of  the  selected  items(&)  the  verdict 
for  plaintiffs  was  to  stand,  subject  to  the  adjustment  of  the  amount^  u 
*8561   ^^^'^^  ^mentioned,  in  accordance  with  the  principles  laid  down 
^  by  the  Court. 

If  the  Court  should  be  of  opinion  that  plaintiffs  were  not  entitled 
to  recover  in  respect  of  either  of  the  selected  items,  the  verdict 
entered  for  plaintiff  was  to  be  vacated,  and  a  verdict  entered  for 
defendant. 

Archibald,  for  the  plaintiff. — ^The  only  question  which  the  Court  has 
now  to  decide  is,  whether  the  defendants  have  a  defence  to  the  actioa 
by  reason  of  the  provisions  of  the  Carriers'  Act,  11  G.  4  &  1  W.  4,  c 
68,  s.  1.  The  contention  on  the  other  side  will  be  that,  as  the  value 
of  the  silks  was  not  declared  to  the  plaintiff  as  required  by  that  sec- 
tion, so  that  the  plaintiffs  would  have  a  good  defence  to  any  action 
for  their  loss  brought  against  them  by  the  owners,  the  plaintiffs  have 
sustained  no  loss  by  the  destruction  of  these  goods,  and  consequently, 
not  being  damnified,  are  not  entitled  to  recover  on  the  policy.  Bat 
that  argument  is  founded  upon  a  misapprehension  of  the  nature  of  the 
contract  of  insurance,  as  between  the  parties  to  it.  Waters  v.  The 
Monarch  Insurance  Company,  5  E.  &  B.  870  (E.  C.  L.  R.  vol.  85X  is 
conclusive  in  favour  of  the  plaintiff.  It  establishes,  first,  that  wharf- 
ingers or  other  bailees,  intrusted  with  goods,  may  insure  such  goods 
as  "goods  held  by  them  in  trust  or  on  commission;"  secondly,  that, 
if  such  persons  effect  a  policy  on  such  goods,  and  the  goods  are  de- 
stroyed, the  assured  may  recover  from  the  assurers  the  full  value  of 
the  goods,  although  the  assured  be  not  liable  to  the  owners  of  the 
goods  for  their  loss :  for  the  value  thus  recovered,  less  the  charges  on 
*fl571  ^^^  goods  due  to  the  assurers  from  the  *owner8,  must,  when  re- 
J  covered  be  paid  over  by  the  assurers  to  the  owners,  for  whose 
benefit  the  policy  was  mainly  effected.  In  the  present  case  it  is  ad- 
mitted, on  the  other  side,  that  the  silks  were  *' goods  held  in  trust  or 

(a)  The  flnt  qaection,  wfaiob  turned  npon  the  seTenth  condition  of  Uio  policy,  M  to 
of  iniar&noe  with  an  j  other  Company,  was  not  raised  upon  the  armament 
(6)  See  p.  654,  note. 
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on  commission  by  the  plaintiffs  :"  it  is  therefore  unnecessary  to  repeat 
the  arguments  upon  that  point  which  were  urged  in  Waters  v.  The 
Monarch  Insurance  Company.     It  only  remains  for  the  plaintiffs  to 
satisfy  the  Court  that  the  present  was  a  bonfi  fide  assurance  in  order 
that  the  case  may  be  within  that  decision  in  all  respects ;  it  being 
there  decided  that  the  only  act  which  could  invalidate  such  an  insur- 
ance was  Stat.  14  G.  3,  c.  48,  sect.  4  of  which  exempts  from  the  opera- 
tion of  the  Act  **  insurances  bon^  fide  made  by  any  person  or  persons 
on"  *' goods  or  merchandises."     It  cannot  be  disputed  that  the  insur- 
ance here  was  as  much  a  bona  fide  insurance  as  that  in  Waters  t'.  The 
Monarch  Insurance  Company.     That  being  so,  the  question  of  the 
amount  recoverable,  in  this  action,  is  set  at  rest  by  the  words  of 
the  policy  itself,  by  which  the  funds  of  the  insurance  Company  are 
"to  pay,  reinstate,  or  make  good"  "to  the  assured"  "all  damage  and 
loss  which  the  said  assured"  "shall  suffer  by  fire  on  the  property 
herein  particularized."     This  evidently  implies  that  the  insurance 
Company  is  to  pay  and  make  good  the  full  value  of  any  portion  of 
the  property  insured  which  may  be  destroyed  by  fire,  and,  therefore, 
the  full  value  of  all  of  it,  if  it  is  all  destroyed.     The  12th  condition 
endorsed  on  the  policy  is  explicitly  to  the  same  effect.     "  In  every 
case  of  loss,  duly  proved,  the  Company  will  either  reinstate  the  pro- 
perty, or  the  assured  shall  receive  ^satisfaction  to  the  amount   r«/>cQ 
thereof,  without  discount  or  deduction."     The  plaintiffe,  if  they   '• 
recover  the  full  value  of  the  goods,  will  be  liable,  both  at  law  and  in 
equity,  to  the  true  owners  for  the  balance  of  that  value,  after  deduct- 
ing charges  due  from  the  latter  to  the  plaintifis.    Sidaways  v.  Todd. 
2  Stark.  400  (E.  C.  L.  R.  vol.  8),  shows  that  they  will  be  liable  at  law'. 
[WiGHTMAN,  J. — You  have  declared  that  you  insure  as  trustees :  you 
would  therefore  be  bound,  in  equity,  to  act  as  such,  whether  or  no  the 
persons  beneficially  interested  knew  of  and  assented  to  the  insurance 
Cbompton,  J. — The  notice  of  the  trust  given  to  the  office,  by  the 
terms  of  the  insurance,  would  be  sufficient  to  raise  the  liability  of  the 
insurers,  as  trustees,  in  equity.     But  I  think  that  they  would  not  be 
liable,  at  laW;  to  the  owners  of  the  goods,  unless  the  latter  had  some 
stronger  claim  than  the  mere  equitable  right  which  would  thus  accrue 
to  them ;  for  instance,  unless  there  had  been  a  settlement  of  the  trust 
accounts  between  them  and  the  insurers,  as  in  Boper  v.  Holland^  3  A« 
A  E.  99  (E.  C.  L.  R.  vol.  80).     It  is,  however,  in^material  to  your 
argument  whether  the  remedy  of  the  owners  w^ould  be  at  law  or  in 
equity,  if  you  make  out  that  they  have  a  remedy  against  the  present 
plaintiflb.] 

Horace  Lloyd,  for  the  defendant. — The  plaintiff  insured  only  their 
own  risk  as  carriers  by  this  policy,  and  did  not  insure,  as  trustees, 
the  interest  of  any  other  parties.  It  is  clear  that,  in  consequence  of 
the  omission  of  the  owners  of  :the  silk  to  give  notice  to  the  plaintiffs 
of  its  value  under  the  Carriers'  Act,  11  G.  4  &  1  W.  4,  c.  68,  s.  1,  the 
plaintifib  were  not  bound  to  pay  those  *owners  anything ;  so  r«^cQ 
that  the  payment  which  they  have  in  fact  made  to  them,  being  ^ 
purely  voluntary,  cannot  affect  the  question.  The  policy  binds  the 
iDsnrance  Company  to  make  good  "  to  the  assured"  *'  all  damage  and 
loss  which  the"  "assured"  "shall  suffer."  There  are  two  questions, 
therefore,  to  consider  in  determining  the  extent  of  the  defendant's 
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liability :  first,  who  are  the  assured?  Secondly,  what  damage  and  loss 
have  they  suftered  ?  The  assured  are  the  railway  Company,  the  plain- 
tifis :  and,  if  the  defendant's  contention,  that  they  insured  only  as  car- 
riers, is  well  founded,  they  have  suffered  no  loss  whatever,  not  being,  as 
carriers,  responsible  for  the  loss  of  the  goods  in  question.  [Crokp- 
TON,  J. — You  have  to  contend  agaiast  the  strong  words  "  goods  held 
in  trust,"  in  the  second  condition,  and  the  fact  that  these  goods  were 
insured,  by  the  policy,  as  such.]  That  raises  a  question  of  intention. 
It  is  not  denied  that  a  person,  who  has  a  special  interest^  may  insnre 
that  interest,  and  that  he  may  do  so  by  general  words ;  but  he  can 
recover,  under  such  words,  only  to  the  extent  of  that  interest,  if  the 
intention  was  that  no  more  than  that  interest  should  be  insured. 
Thus,  the  mortgagee  of  a  ship  may  insure  the  ship  generally,  but,  if 
he  insures  his  own  interest  only,  he  can  recover,  on  the  policy,  only 
the  mortgage-money  due  to  him :  Irving  v.  Richardson,  2  B.  &  Ad. 
193  (E.  C.  L.  R.  vol.  22).  So,  the  consignees  of  a  bill  of  lading,  who 
have  made  advances  on  the  goods,  may  insure  the  goods,  and  recover, 
on  the  policy,  on  their  own  account,  to  the  extent  of  their  advances: 
Woolflf  v,  Horncastle,  1  Bos.  &  P.  816.  And,  in  Crowley  t?.  Cohen,  3 
B.  &  Ad.  478,  it  was  held  that  a  carrier,  by  an  insurance,  in  general 
♦6601   ^^^^^  "^^  goods,"  insures  his  *interest,  as  carrier,  in  the 

^  goods.  Undoubtedly,  in  all  these  cases  the  assured  may  also 
insure  the  interest  of  the  owner  of  the  goods  :  but  the  question  in  all 
the  cases  is,  whether  He  intended  or  not,  in  effecting  the  insurance,  to 
do  so:  Carruthers  v.  Shedden,  6  Taunt.  14 (E.  C.  L.  R.  vol.  1).  The 
words  of  the  policy,  in  the  present  case,  show  that  the  plaintiff  in- 
tended to  insure  their  own  interest  only.  The  words  of  the  policy  in 
Waters  v.  The  Monarch  Insurance  Company,  5  E.  &  B.  870  (E.C.L.B. 
vol.  85),  were  different;  and  the  judgment  proceeds  on  the  construc- 
tion to  be  given  to  the  words  there  used.  [Hill,  J. — What  meaning 
do  you  give  here  to  the  words  *'  in  trust,"  which  are  used  in  compli- 
ance with  the  second  condition  endorsed  on  the  policy  ?J  They  are 
used  to  show  the  plaintiff's  intention  to  insure  as  carriers  ;  had  those 
words  been  omitted,  it  might  have  been  said  that  the  plaintiffs  conld 
recover,  on  the  policy,  only  in  case  of  the  loss  of  goods  which  were 
their  own  property.  [Cbompton,  J. — If  it  is  to  be  considered  thai 
this  insurance  does  not  cover  the  owner's  interest  in  the  goods,  the 
result  will  be  that^,  in  all  cases  like  the  present,  two  or  three  insurances 
must  be  effected  in  respect  of  the  same  goods,  in  order  to  the  protec 
tion  of  every  one  interested  in  them.] 

WiQHTMAN,  J. — The  question  in  this  case  is.  Whether  the  plaintifi 
are  entitled,  under  this  policy,  to  recover  more  than  their  own  particular 
interest  in  the  goods  which  they,  as  carriers,  had  in  the  warehouse  when 
it  was  burnt  ?  I  think  that  they  are :  and  that  they  ought  to  recover  ihe 
full  value  of  the  goods.  They  must  in  my  opinion  be  considered  as  hav- 
♦fifill  ^°8  insured  the  goods  *which  they  held  in  trust  as  carriers,  for  the 

-■  benefit  of  the  owners,  for  whom  they  will  hold  the  amount 
recovered,  as  trustees,  after  deducting  what  is  due  in  respect  of  their 
own  charges  upon  the  goods.  It  is  not  contended  that  there  is  any- 
thing illegal  in  this  policy.  The  plaintiff  are  clearly  entitled  to 
recover  something:  the  only  question  is,  how  much.  Now,  when  tbe 
terms  of  the  policy  are  looked  at,  it  appears  that  the  plaintiff  thereby 
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insure  "goods  their  own  and  in  trust  as  carriers"  in  the  warehouse. 
Thus  a  distinction  is  drawn  between  their  own  goods  and  goods  which, 
as  carriers,  they  hold  for  other  people;  and  it  appears  to  me  that  both 
classes  of  goodjs  were  meant  to  be  fully  covered  by  the  insurance,  and 
that  the  description  of  some  of  the  goods  as  '*  goods  in  trust  as  car- 
riers'' was  inserted,  in  compliance  with  the  second  condition  endorsed 
on  the  policy,  for  the  express  purpose  of  protecting  the  interest  of  the 
owners  of  such  goods,  as  well  as  the  more  limited  interest  of  the  plain- 
tiffs. It  is  true  that  this  insurance  is  in  the  nature  of  a  voluntary 
trust  undertaken  by  the  plaintiffs,  without  the  knowledge  of  the  ces- 
tais  que  trust,  the  owners  of  the  goods :  but  it  is  a  trust  clearly  bind- 
ing on  the  plaintiffs  in  equity,  who  will  hold  the  amount  which  they 
now  recover,  in  the  first  place  for  the  satisfaction  of  their  own  claims, 
and  in  the  next,  as  to  the  residue,  in  trust  for  the  owners.  If  a  dif- 
ferent construction  was  put  on  such  a  policy  as  this,  it  would  be  neces- 
sary, as  my  brother  Crompton  has. observed,  that  several  policies  should 
be  effected  on  the  same  goods,  and  thus  insurance  companies  would 
obtain  several  premiums  instead  of  one  in  respect  of  what,  to  them, 
is  the  same  risk.  The  question  is,  certainly,  one  of  intention :  but  I 
have  no  doubt  that  the  intention  was  as  I  have  stated.  The  r*z>/>o 
^circumstance  that  the  plaintiffs,  in  consequence  of  the  non-  ^ 
compliance  with  the  Carriers'  Act,  are  not  liable,  as  carriers,  to  the 
owners  for  the  loss  of  the  goods,  is  not,  as  it  seems  to  me,  very  mate- 
rial to  the  present  question.  In  Waters  r.  The  Monarch  Insurance 
Company,  5  E.  &  B.  870  (E.  C.  L.  R.  vol.  85),  the  plaintiff,  being 
warehousemen,  and  therefore  not  insurers,  were  not  liable  to  the  own- 
ers of  the  goods  which  were  burnt :  but  the  Court  held  that  that  &ct 
did  not  prevent  the  insurance  Company  from  being  liable  to  the  plain- 
titb  to  tne  amount  of  the  full  value  of  the  ffoods,  although  the  utmost 
interest  that  the  plaintiffs  themselves  had  in  the  goods  was  to  the 
extent  of  their  warehouse  charges,  for  which  they  had  a  lien  upon 
them.  That  case  is,  in  principle,  undistinguishable  from  the  present : 
and  is  conclusive  in  favour  of  the  plaintiffs. 

Erlb,  J. — I  do  not  disagree  with  the  rest  of  the  Court  as  to  the 
construction  to  be  put  upon  the  policy  in  this  particular  case.  I  should 
have  been  inclined  to  think  that  the  intention  of  the  assured  was  to 
in;jure  only  their  own  interest:  but  then,  as  a  carrier  is  responsible  to 
the  owner  for  the  full  value  of  goods  destroyed  by  fire,  his  insurance 
of  his  own  interest  is  an  insurance  of  the  full  value  of  the  goods. 
And,  in  this  particular  case,  I  do  not  think  that  it  can  be  said  that,  in 
making  this  insurance,  the  plaintiffs  made  an  implied  stipulation  with 
the  insurance  Companv  that,  although  they  insured  the  full  value  of 
all  goods  in  their  hands  as  carriers,  they  would,  if  The  Carriers'  Act, 
11  (^.  4  &  1  W.  4,  c.  68,  gave  them  a  defence  against  the  claim  of  the 
owners  of  any  such  goods,  if  lost,  avail  themselves  of  it.  And  r^aao 
here  *we  have  it  found, -as  a  fact,  that  the  plaintiffs  have  made  '- 
a  payment  to  the  owners  of  the  goods  in  question  in  respect  of  the 
loss.  In  future,  if  insurance  companies  wish,  in  granting  such  poli- 
cies as  the  present,  to  limit  their  responsibility  to  the  responsibility 
of  the  carrier,  upon  proceedings  taken  against  him  in  invitum,  they 
must  employ  precise  words  to  that  effect. 

Crompton,  J. — ^I  am  of  the  same  opinion.    The  plaintiffs  intended 
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to  insure,  first,  their  own  interest,  if  any,  in  the  goods;  and,  secondly, 
the  interest  of  their  cestuis  que  trust,  the  owners  of  the  goods.  Mr. 
Lhyd  said  that  the  questions  were,  Who  are  the  assured  ?  and  What 
is  their  loss  ?  I  answer,  first,  the  assured  are  the  plaintiffs,  both  as 
trustees  and  as  carriers ;  secondly,  the  loss  is  the  loss  of  the  property 
as  trust  property,  that  is  to  say  as  property  in  which  the  plaintiffs  are 
beneficially  interested  to  the  extent  of  their  lien,  and  as  to  the  residue 
of  which  they  are  trustees  for  the  true  owners.  I  should  come  to  no 
other  conclusion  if  the  question  was  res  integra :  but  it  is  not,  having 
already  been  decided  in  Waters  t^.  The  Monarch  Insurance  Company. 
That  case  established  that  persons  who,  like  the  plaintiffs  here,  are  the 
bailees  of  goods,  have  an  insurable  interest  in  them,  as  against  the 
assurers,  to  their  full  value,  although  the  assured  may  be  trustees  for 
third  persons  of  part  of  the  amount  recovered  on  the  policy.  Then 
we  have  to  consider  whether  the  plaintiff  here  have  sufficiently  com- 

Elied  with  the  second  condition  on  the  policy,  which  says  that  '^  goods 
eld  in  trust  or  on  commission  are  to  be  insured  as  such."    I  read 
*6641   ^^^  ^  meaning  "  If  you  intend  to  *insure  as  trustees,  and  not 

-'  as  absolute  owners,  you  must  give  us  notice  of  that  fact."  The 
condition  proceeds :  '*  otherwise  the  policy  will  not  extend  to  cover 
such  property."  Mr.  Lhyd  says  that  that  means  '^  will  not  extend  to 
cover  your  particular  interest  in  such  property."  But  I  think  that  it 
means  "the  value  of  such  property  shall  not  be  recoverable  unless 
you  specify  it  as  trust  property :  but,  if  you  do,  its  entire  value  shall 
be  recoverable."  I  think,  too,  that,  notwithstanding  this  condition, 
an  insurance  simply  upon  "  goods"  would  have  covered  the  plaintif&^ 
interest  as  carriers  in  the  goods.  Then  the  policy  itself  is  expressed 
to  be  made  upon  '*  goods  their"  (the  plaintiffs^)  ^*  own,  and  in  trust  as 
carriers ;"  so  that  the  condition  is  complied  with.  There  can  he  no 
objection  to  the  plaintifis  recovering  the  full  value  of  the  goods:  for 
an  equity  will  arise,  in  favour  of  the  owners,  from  the  mere  circum- 
stance thatrthe  plaintiffs  will  have  received  more  than  enough  to  cover 
their  own  interest:  as  to  the  excess  above  the  sum  which  will  cover 
that  interest,  the  plaintiffs  will  be  compellable,  in  equity,  to  pay  it 
over  to  the  owners.  The  fact  that  the  plaintifis,  in  consequence  of 
non-compliance  with  the  provisions,  as  to  notice,  of  The  Carriers'  Act, 
were  not  liable  to  the  owners  for  the  loss  of  the  goods,  does  not,  in 
my  judgment,  at  all  affect  the  case.  The  owners  may  fairly  have 
ohosen,.icnowing  that  an  insurance  had  been  effected  by  the  plaintiff 
to  look  to  the  insurance  office  for  compensation  instead  of  to  the  plain- 
tiffs. I  do  not  see  that  there  is  any  obligcUion,  under  that  Act,  upon 
the  owners  of  goods  above  the  value  of  lOL,  to  declare  their  value  to 
the  carrier :  if  they  are  willing  to  run  the  risk  of  the  loss  of  the 
goods,  without  having  any  redress  against  the  carrier,  they  may  do 
*fiB51   ^'     ^^^  there  is  no  hardship  *in  holding  the  insurance  office 

-'  liable  to  the  full  value  of  the  goods,  for  they  have  received 
the  premium  upon  the  full  value. 

Hill,  J. — I  am  of  the  same  opinion.  The  question  is  one  of  con* 
struction  of  the  policy.  Does  it  protect  the  interest  and  legal  responsi- 
bility of  the  plaintiffs,  as  carriers  only,  or  does  it  also  protefst  the 
interest  of  the  owners  in  the  case  of  goods  in  their  possession  as  car- 
riers?    The  latter  appears  to  me  to  be  the  proper  construction.    The 


1  ELLIS  &  ELLIJ.    Q.  6.  665 

policy  contains  plain  words,  describing  the  property  insured,  "Goods 
their  own  and  in  trust  as  carriers."  If  it  bad  been  intended  that  only 
the  plaintiflfe'  own  goods  should  be  insured,  why  should  the  further 
words  have  been  added  ?  Mr.  Lhyd  relied  on  the  second  condition 
as  making  it  necessary  for  the  plaintiffs  to  add  thase  words  in  order 
to  insure  merely  their  interest  as  carriers.  But  that  condition  is. 
"  Goods  held  in  trust  or  on  commission  are  to  be  insured  as  such, 
otherwise  the  policy  will  not  extend  to  cover  such  property."  I  agree 
with  my  brother  Crompton  that  this  condition  would  not  have  pre 
vented  the  plaintiffs  from  recovering  on  the  policy  to  the  extent  of 
their  interest  as  carriers,  had  they  intended  to  insure  only  that  inte- 
rest, and,  with  that  intention,  had  made  the  insurance  simply  upon 
"goods,"  without  adding  the  words  "in  trust."  The  effect  to  be  given 
to  these  words,  which  have  been  added,  is,  that  the  owners'  interest 
was  insured;  as  well  as  that  of  the  plaintiff.  My  brother  Erie  has 
most  truly  said  that  insurance  Companies  must  insert  in  policies 
express  words  to  that  effect,  if  they  wish  to  limit  their  liability  in  the 
manner  here  contended  for.  To  hold  that  they  have  done  so  would 
be  to  put  a  most  strained  construction  on  *the  language  which  r^aaa 
has  been  used.  Moreover,  I  consider  that  Waters  v.  The  ^ 
Monarch  Insurance  Company,  6  £.  &  B.  870  (E.  C.  L.  B.  vol.  85), 
really  governs  the  present  case.    The  ratio  decidendi  was  the  same. 

Judgment  for  the  plaintiffs. 
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[Beported  E.  B.  &  E.  942  (E.  C.  L.  B.  vol  96).] 


IN  THE  EXCHEQUER  CHAMBER. 

BIDDULPH  V.  LEES.    Feb.  4. 
pteported  E.  B.  &  E.  808  (E.  C.  L.  B.  vol.  96).] 


IN  THE  EXCHEQUER  CHAMBER. 

WAITE  V,  The  NORTH  EASTERN  Bailway  Company,    FA.  4. 
[Beported  E.  B.  &  E.  728  (E.  C.  L.  B.  vol,  96).] 
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*667]      ♦LEONARD  v.  SHEARD  and  Another.    Feb.  8. 

To  a  deolartUoii  ooDtmining  the  ordinarj  monej  eoQBta,  defeadMiU  pleadad  thai  ^duj,  bciaf 
traderfy  sabjeot  to  the  bankrupt  lawa,  entered,  after  the  aeemal  of  the  caaeee  of  aetieD,  into  a 
eompoaition-deed,  which  was  signed  by  aix-ieventha  in  number  and  Talne  of  their  creditors  (or 
10/.  and  opwards,  within  the  meaning  of  The  Bankrupt  Law  Consolidation  Aet,  1S49, 12  k  \% 
Viet  e.  106.  That  plaintiff,  being  a  creditor  of  defendants,  bad  notiee  of  the  said  deed,  wbich 
was  a  deed  of  arrangement  within  the  meaning  of  the  said  Aot,  but  plaintiff  refused  te  ligi  tbe 
deed  at  defendants'  request  That  defendants  afterwards  obtained  a  eertillcate  from  the  Coot 
of  Bankruptoj  that  tbe  said  deed  had  been  duly  signed,  Ac,  by  such  siz-seTonths  of  dtfeiidtBtt' 
creditors.  That  all  things  h&d  happened  to  entitle  defendants  to  th«  benefit  of  the  ssiddcd 
and  of  the  said  certificate;  that  the  same  remained  in  force,  and  that  defendants  were, by 
reason  of  tbe  matters  pleaded,  discharged  from  plaintiff's  claim.  Tbe  plea  set  out  th«  d«ei 
which  purported  to  be  made  between  defendants  of  tbe  first  part,  eertain  trustees  of  the  K«««d 
part,  and  **  the  several  persons  whose  hands  and  seals  were  thereto  subscribed  and  set,"  "bciB; 
severally  creditors,"  **  or"  "  agents"  **  of  creditors  of  defendants,"  of  the  third  part.  By  it 
defendants  assigned  all  their  joint  and  separate  estate,  both  real  and  personal,  to  the  toBitca, 
upon  trust  for  sale,  and  after  paying  expenses,  Ae.,  "  to  pay  and  divide  all  the  remaiader  cf 
the"  "  tru8t*moneys"  <'unto  and  amongst  themselves  and  all  other  the  creditors  of  tbe" 
defendants,  ''  rateably  and  in  proportion  to  the  amount  of  their  several  debts,  withoat  117 
preference  whatsoever,  until  the  whole  of  such  debts"  were  "fully  paid  and  satisfied:"  *'sb4 
upon  farther  trust  to  pay 'the  Ultimate  surplus  of  such  moneys,  if  any,  and  also  the  dividcadi 
of  such  of  their  creditors  as"  should  "  not  come  in  and  execute"  the  deed,  to  defendaati.  Oi 
demumer  to  the  plea,  held  (the  case  being  treated,  by  consent,  as  if  plaintiff  had  replied  ibal 
'there  asere  separate  creditors  of  defendants  for  10/.  and  upwards,  and  as  if  dcfendaau  bid 
travoMod  aad  demurred  to  such  replication),  that  the  deed  set  out  in  the  plea  was  nralid 
under  The  Bankrupt  Law  Consolidation  Act,  1849,  12  A  13  Viet  c.  lOfi,  sects.  234  to  221  oo 
the  gf—da,  first,  that  it  was  made  between  defendants  and  their  joint  creditors  only,  aid 
directed  the  distribution  of  defendants'  joint  and  separate  assets  amongst  such  creditora  eolT; 
and  secondly,  because  it  directed  the  distribution  of  the  entire  assets  amongst  such  credittn 
of  defendants  only  as  should  sign  the  deed,  instead  of  amongst  the  whole  ofi  their  creditors. 

DsiCLABATiON  for  goods  sold  and  delivered,  for  interest  upon,  and 
for  the  forbearance,  at  interest  by  plaintiff  to  defendants,  at  their 
request,  of  money  due  and  owing  by  defendants  to  plaintifiT,  and  for 
money  found  to  be  due  from  defendants  to  plaintiff  on  accounts  stated 
between  them. 

Plea :  That  for  six  calendar  months  and  upwards  next  imraediatelj 
before  their  suspension  of  payment  as  thereinafter  mentioned,  and  at 
and  before  the  time  of  the  making  of  the  deed  thereinafter  mentioned, 
defendants  were  traders  liable  to  the  bankrupt  laws,  within  the  true 
intent  and  meaning  of  the  statutes  in  force  concerning  bankrupts; 
♦6681  *^^'  *^®^  contracting  of  the  *debts  and  accruing  of  the 

-I  causes  of  action  in  the  declaration  mentioned,  and  before  and 
at  the  time  of  making  the  said  deed,  defendants  were  indebted  to 
plaintiff,  and  to  divers  other  persons  crtsditors  of  defendants,  in  divers 
sums  of  money,  which  sums  and  debts  defendants  were  then  unable 
to  pay  in  ftiU ;  that,  after  the  passing  and  coming  into  operation  iA 
The  Bankrupt  Law  Consolidation  Act,  1849,  defendants  suspended  pay- 
ment, and  aftei  wards  a  deed  was  made  and  entered  into  by  and  between 
defendants  of  the  first  part,  one  George  William  Harrison  and  Wil- 
liam Nelstrop  of  the  second  part,  and  the  several  other  persons  whose 
hands  and  seals  were  thereto  subscribed  and  set  in  the  schedule  there- 
under written,  being  severally  creditors  in  their  own  right  or  in 
copartnership,  or  being  agents  or  attorneys  of  creditors  of  defendants, 
of  the  third  part.  The  plea  then  set  out  the  deed,  which  recited  that 
defendants  were  indebted  to  the  several  persons,  parties  of  the  second 
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and  third  parts,  in  the  several  sums  of  money  set  opposite  to  their 
respective  names,  and  that,  being  unable  to  pay  in  full,  defendants 
bad  agreed  to  convey  and  assign  all  their  real  ana  personal  estate  and 
effects  to  the  said  parties  of  the  second  part,  upon  the  trusts  and  in 
manner  thereinafter  mentioned.  The  deed  then  witnessed  that,  in 
consideration  of  10«.  &c.,  and  in  consideration  of  the  release  therein- 
after contained,  defendants  and  each  of  them  thereby  granted  and 
conveyed  to  the  said  parties  of  the  second  part,  their  heirs  and  assigns, 
all  and  singular  the  lands,  tenements,  and  hereditaments,  and  parts 
and  shares  thereof,  whatsoever  and  wheresoever,  in  which  defendants 
and  each  of  them  had  any  estate  or  interest  whatsoever,  with  the  ap- 
purtenances; and  all  reversions  and  remainders,  rents,  issues,  and  profits 
thereof,  and  all  *the  estate,  right,  title,  interest,  inheritance,  r:^ggg 
use,  trust,  property,  benefit,  equity  of  redemption,  claim,  and  ^ 
demand  whatsoever,  of  defendants  and  each  of  them  therein  and 
thereto ;  to  have  and  to  hold  the  same  unto  and  to  the  use  of  the  said 
parties  of  the  second  part,  their  heirs,  &c.  (subject  to  any  existing 
encumbrances),  upon  the  tnists  thereinafter  declared.  The  deed  then 
witnessed  the  conveyance  by  defendants  and  each  of  them  to  the 
parties  of  the  second  part,  their  executors,  &c.,  of  all  the  household 
goods  and  furniture,  beds  and  bedding,  plate,  linen,  china,  book  debts 
and  other  debts,  ready  money,  securities  for  mpney,  stock  in  trade, 
tttensils  of  trade,  and  all  other  the  goods,  chattels,  and  personal  estate 
of  defendants  and  each  of  them,  or  within  or  whereto  they,  or  <any 
person  or  persons  in  trust  for  them  or  either  of  them,  were  interested 
or  entitled^  with  all  books  of  account,  vouchers,  papers,  and  writings 
in  anywise  relating  to  or  concerning  the  same,  and  all  the  right,  title, 
property,  benefit,  claim,  and  demand  whatsoever  of  defendants  and 
each  of* them  therein  or  thereto,  together  with  all  powers,  remedies, 
and  means  whatsoever  for  recovering  or  enforcing  delivery  or  pay- 
ment of  the  same :  to  have,  hold,  ask,  demand,  sue  for,  recover,  levy, 
receive,  and  take  all  the  said  personal  estate  and  effects  and  premises 
thereby  assigned  unto  the  said  parties  of  the  second  part,  tneir  exe- 
cutors, &c.,  in  as  full,  ample,  and  beneficial  a  manner  to  all  intents 
whatsoever  as  defendants  or  either  of  them  might  or  could  have  held 
and  enjoyed  the  same  if  the  deed  had  not  been  made,  upon  trust  to 
collect  and  receive  all  debts  due  to  defendants,  to  sell  all  the  said  real 
and  personal  estate,  and,  out  of  the  money  to  arise  from  such  sale, 
to  pay  off  all  mortgages  and  encumbrances  affecting  *the  estate,  pg'TQ 
to  pay  the  expenses  of  preparing,  executing,  and  carrying  into  ^ 
effect  the  deea  of  arrangement,  and  all  other  incidental  expenses,  and 
''to  pay  and  divide  all  the  remainder  of  the  said. trust-moneys,  so  to 
arise  as  aforesaid,  unto  and  amongst  themselves  and  all  other  the 
creditors  of  the"  defendants,  "rateably  and  in  proportion  to  the 
amount  of  their  several  debts,  without  any  preference  whatsoever, 
until  the  whole  of  such  debts"  were  "  fully  paid  and  satisfied,  or  so 
much  thereof  as  the  residue  of  the  moneys  which  should"  "  arise"  would 
"extend  to  pay ;  and  upon  further  trust  to  pay  the  ultimate  surplus 
of  such  moneys,  if  any,  and  also  the  dividenas  of  such  of  their  credi- 
tors as"  should  "  not  come  in  and  execute"  those  *•  presents,  unto" 
defendants,  "  their  executors,"  ko.  The  deed  then  contained  a  power 
of  attorney  from  defendants  to  the  parties  of  the  second  part  to  get 
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in  debts,  moneys,  and  other  personal  estate  owing  or  belonging  to  de* 
fendants ;  and  covenants  by  each  of  defendants  that  they,  or  one  of 
them,  had  good  right  to  assign  the  real  and  personal  estate ;  and  for 
further  assurance.  The  parties  of  the  second  and  third  parts  then, 
for  themselves  and  for  their  partners  or  principals,  and  his,  her,  ud 
their  heirs,  executors,  and  administrators,  covenanted  "not  to  sue,  arrest, 
or  molest  either  of  defendants,  or  their  goods,  lands,  or  teneroenu, 
except  those  thereby  assigned,  for  any  moneys  then  owing ;  and  they 
also  released  to  defendants  and  each  of  them  *'  all  and  every  the 
several  and  respective  debts,  sum  and  sums  of  money,  bills,  bonds, 
notes,  accounts,  reckonings,  judgments,  executions,  actions,  suits, 
costs,  claims,  and  demands  whatsoever,  which  they  the  said  parties 
thereto  of  the  second  and  third  parts  respectively,  or  any  of  them,'' 
*B711  ^^^^  ^^^'  ^^  thereafter  might  have,  against  ^defendants  or 
^  either  of  them,  or  their  lands,  goods,  and  chattels  "in 
respect  of  any  debt,  transaction,  matter,  or  thing  up  to  the  date"^ 
thereof. 

The  plea  then  set  out  a  schedule  annexed  to  the  deed,  and  contain- 
ing the  names  of  a  number  of  creditors  who  had  signed  the  deed, 
with  the  sums  respectively  due  to  them  set  opposite  to  their  respective 
names:  but  plaintiff  was  not  one  of  them ;  nor  did  he  ever  sign  the 
deed. 

The  plea  then  averred  that  the  deed  was  duly  signed  and  executed 
by  and  on  behalf  of  six-sevenths  in  number  and  value  of  those  credi- 
tors of  defendants,  within  the  meaning  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  whose  debts  then  amounted,  within  the  meaning  of 
the  said  statute,  to  the  sum  of  10/.  and  upwards,  accounting  every 
creditor  a  creditor  in  value  in  respect  of  such  amount  only  as, 
upon  an  account  fairly  stated,  after  allowing  the  value  of  mort- 
gaged property  and  other  such  available  securities  or  liens  from  de- 
fendants, appeared  to  be  the  balance  due  to  defendants.  That  the  said 
creditors,  by  whom  and  on  behalf  of  whom  the  said  deed  was  so 
signed  and  executed,  thereby  assented  to  the  said  deed,  and  to  be 
bound  thereby,  and  at  the  time  of  making  and  entering  into  the  said 
deed  plaintiff  was  a  creditor  of  defendants  in  respect  of  the  said  debts, 
claims,  and  causes  of  action  in  the  declaration  mentioned,  and  was 
such  creditor  within  the  provisions  of  the  said  statute  with  respect  to 
arrangements  by  deed.  And  that  the  said  deed  was  a  deed  of  arrange- 
ment within  the  meaning  of  the  said  provisions ;  and,  before  the  pre- 
sentation of  the  petition  thereinafter  mentioned,  plaintiff  had  notice 
from  defendants  of  their  said  suspension  of  payment  as  aforesaid,  and 
of  the  said  deed,  and  was  requested  by  defendants  to  sign  and  execute 
"^6721  ^^^  same,  and  plaintiff  then  ^could  and  might,  if  he  would, 
^  have  signed  and  executed  the  same  as  a  creditor  of  defendants ; 
and  for  six  calendar  months  next  immediately  preceding  defendants* 
said  suspension  of  payment  as  aforesaid,  defendants  carried  on  business 
as  such  traders  as  aforesaid  within  the  district  of  the  Court  of  Bank- 
ruptcy at  Leeds,  in  the  county  of  York,  and  after  they  had  suspended 
payment  as  aforesaid,  and  after  the  making,  signing,  and  subscribing 
of  the  names,  and  affixing  of  the  seals  to  the  said  deed,  and  execating 
the  same  as  aforesaid,  they,  in  pursuance  of  the  said  statute,  presented 
their  petition  to  the  said  Court  of  Bankruptcy  at  Leeds  aforesaid,  pnj* 
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ing  the  said  CoiJi;  to  grant  to  defendants  an  order  or  certificate,  certify- 
ing that  the  said  de^  of  arrangement  had  been  duly  signed  for  and 
OD  behalf  of  six-sevenths  in  number  and  value  of  the  creditors  of  de- 
fendants whose  debts  amounted  to  10/.  and  upwards,  accounting  every 
creditor  as  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon 
an  account  fairly  stated,  after  allowing  the  value  of  mortgaged  pro- 
perty, and  other  such  available  securities  or  liens  from  de^ndanta, 
appeared  to  be  the  balance  due  to  defendants:  and  afterwards  appli- 
cation was  made  by  defendants  to  the  said  Court  for  an  order  or  certi- 
ficate in  pursuance  of  the  said  prayer  of  the  said  petition,  and  plaintiff, 
more  than  fourteen  days  before  the  making  of  the  said  application, 
had  notice  from  defendants  that  the  said  petition  had  been  presented, 
and  of  the  said  intended  application,  and  of  the  time  when  the  same 
would  be  and  was  made ;  and  thereupon,  on  and  after  the  said  appli- 
cation to  the  said  Court,  and  within  three  calendar  months  from  the 
time  at  which  plaintiff  had  notice  from  defendants  of  their  said  suspen- 
sion of  payment,  and  of  such  deed  of  arrangement,  the  said  Court,  in 
pursuance  of  the  said  ^petition  and  of  the  said  statute,  and  then  r^c/iyo 
having  jurisdiction  in  and  over  the  matters  of  the  said  applica-  ^ 
tion,  did  duly  make  and*give  to  defendants  a  certificate,  whereby  the 
said  Court  did  certify  that  the  said  deed  of  arrangement  had  been  duly 
signed  and  executed  by  and  on  behalf  of  eix-seveoths  in  number  and 
value  of  the  creditors  of  defendants,  whose  debts  amounted,  within  the 
meaning  of  the  said  provisions,  to  10/.  and  upwards,  accounting  every 
creditor  as  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon 
an  account  fairly  stated,  after  allowing  the  value  of  mortgaged  property 
and  all  other  such  available  securities  or  liens  from  defendants,  ap- 
peared to  be  the  balance  due  to  them.  The  plea  then  concluded  as 
follows:  *'  And  the  defendants  say  that  they  have  been  ready  and  will- 
ing to  perform,  and  have  observed  and  performed,  all  things  on  their 
part  in  the  said  deed  contained  to  be  observed  and  performed,  and  all 
things  have  happened  and  exist  to  entitle  them  to  the  benefit  of  the 
said  certificate  as  given  by  the  said  statute,  and  the  said  parties  to  the 
said  deed  of  the  second  part,  and  at  all  times  after  the  making  of  the 
said  deed,  assented  to  the  same,  and  acted  as  such  trustees  as  aforesaid, 
and  thereby  and  thereupon  the  said  deed  became  and  was  effectual 
and  obligatory  upon  the  plaintiff,  as  if  he  had  duly  signed  the  same, 
and  the  said  de^,  and  the  said  certificate,  remain  in  full  force ;  and, 
by  reason  of  the  matters  aforesaid,  the  said  defendants,  before  the  com- 
mencement of  this  action,  became  and  were  released  and  discharged 
from  the  said  debts,  claims,  and  causes  of  action  in  the  declaration 
mentioned,  and  from  the  plaintifTs  right  to  sue  for  the  same." 

Demurrer.    Joinder  in  .demurrer. 

*Unthank,  for  the  plaintiff. — The  plea  is  bad.  The  deed  set  r^g^A 
out  in  it  is  not  binding  upon  non-signing  creditors.  First,  it  ^ 
provides  only  for  the  payment  of  debts  due  from  the  defendants  to 
joint  creditors,  leaving  their  separate  creditors'  claims  unsatisfied. 
That  joint  creditors'  claims  only  are  dealt  with  by  the  deed  is  plain 
from  the  wording  of  the  trust  to  divide  the  proceeds  of  the  estate, 
when  sold,  among  the  creditors  of  both  defendants,  and  to  pay  over 
the  surplus,  if  any,  to  the  defendants.  Moreover,  the  parties  to  the 
deed  of  the  third  part  are  described  as  joint  creditors,  and  the  deed 
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purports  merely  to  provide  for  satisfaction  of  the  debts  due  to  tlioee 
parties.  Assaming,  however,  that  the  deed  does  provide  for  the  (Jia- 
charge  of  the  claims  of  the  separate,  as  well  as  of  those  of  the  joint, 
creditors,  it  is  still  not  binding  on  non-signing  creditors,  because  it 
contains  no  provision  for  the  discharge  of  the  separate  debts,  out  of 
the  separate  estate,  before  the  joint  debts ;  so  that  the  estate  woald 
not  be  distributed  under  the  deed  in  the  same  manner  as  it  woald 
have  been  under  The  Bankrupt  Law  Consolidation  Act,  1849, 12  k  U 
Vict.  c.  106 :  s.  228  of  which  enacts,  with  reference  to  the  rights  of 
creditors  under  a  statutory  deed  of  arrangement,  ''  that  the  creditors 
of  every''  ^*  trader  shall  have  the  same  rights  respectively  as  to  set-oS) 
mutual  credit,  lien  and  priority,  and  joint  and  separate  assets  shall  be 
distributed  in  like  manner  as  in  bankruptcy."  [Cbomptox,  J.— It 
does  not  appear,  either  from  the  deed  or  upon  the  pleadings^ 
that  there  are  any  separate  creditors.  Hill,  J. — In  Macnaught 
V.  Bussell,  1  H.  &  N.  611,t  there  were  allegations,  both  in  the  deed 
*B751  ^"^  ^^  ^^^  pleadings,  that  the  deed  was  a  deed  under  *the  arrange- 
-■  ment  clauses  of  the  statute.  Is  not  the  onus  upon  yoa  of 
showing  that  the  deed  is  within  the  statute  ?]  It  is  for  the  defend- 
ants, not  the  plaintiff,  to  show  that  there  are  no  separate  creditors,  if 
the  fact  is  so ;  that  being  a  fact  within  the  knowledge  of  the  defend- 
ants rather  than  the  plaintiff.  It  cannot  be  incumbent  upon  the 
plaintiff  to  aver  that  there  are  such  creditors.  Thirdly,  the  deed 
cannot  bind  non-signing  creditors,  because  the  trusts  are  expressly 
for  the  benefit  of  signing  creditors  only.  It  is  true  that  there  is  a 
trust  for  the  distribution  of  the  defendants'  property  by  the  trustees 
"  amongst  themselves  and  all  other  the  creditors  of  the"  defendants 
^'rateably  and  in  proportion  to  the  amount  of  their  several  debts f 
but  this  clause  must  be  read  and  explained  in  connection  with  that 
which  immediately  follows  it,  and  which  directs  the  trustees  to  pay 
to  the  defendants,  in  addition  to  *'the  ultimate  surplus,"  ^' if  any.'* 
''  the  dividends  of  such  cS  their  creditors  as"  shall  "  not  come  in  and 
execute"  the  deed.  This  shows  that  no  creditors  who  did  not  come  in 
and  execute  were  to  reap  any  benefit  whatever  from  the  deed.  The 
deed  therefore  fails  to  provide  for  the  distribution  of  the  defendants' 
property  amongst  all  their  creditors,  since  it  makes  signature  a  condi- 
tion to  the  right  to  participate  in  the  distribution.  It  leaves  non- 
signing  creditors  without  any  remedy,  either  at  law  or  in  equity, 
against  the  trustees,  if  the  latter  refuse  to  pay  such  creditors  a  divi- 
dend. Moreover,  the  release  contained  in  the  deed  purports  to  be  a 
release  by  the  parties  of  the  third  part,  who  are  describe  in  the  state- 
ment of  parties  to  the  deed  to  be  *'  persons  whose  hands  and  seals" 
♦fl7fi1  *^®  subscribed  thereto :  the  deed,  therefore,  can  be  no  bar  to  *aD 
-'  action  by  a  creditor  who  has  not  both  signed  and  sealed  it. 
Tabor  i^.  Edwards,  4  C.  B.  N.  S.  1  (E.  C.  L.  R.  vol.  93),  decides  that  a 
deed  may  be  valid  under  the  arrangement  clauses  of  The  Bankrupt 
Law  Consolidation  Act,  18-19,  and  yet  be  no  bar  to  an  action  by  a 
creditor  against  the  person  whose  property  is  assigned  under  it.  The 
plaiutiff  here  has  not  released  the  debt,  and  is  therefore  entitled  to  sue 
for  it. 

Hdnnen,  for  the  defendants. — [He  was  proceeding  to  argue  that  it 
must  be  presumed,  if  necessary,  in  favour  of  the  deed,  that  there  were 
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no  separate  creditors  of  the  defendants,  and  that  it  was  not  necessary 
to  have  averred  in  the  plea  that  there  were  none  such,  when  it  was 
agreed,  at  the  suggestion  of  Erie,  J.,  that  it  should  be  taken  that  the 
plaintiff  had  replied  that  there  were  separate  creditors  for  10/.  and 
upwards,  and  that  the  defendants  had  traversed  and  demurred  to  that 
replication.]     The  plea  is  good.     First,  the  deed  does  not  violate  the 
provisions  of  sect.  228  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106.    The  trust  for  distribution  of  the  property  is 
sufficiently  general  to  empower  the  trustees  to  distribute  the  separate 
estate  among  the  separate  creditors  in  the  first  instance.     And  it 
should  be  so  construed,  in  &vour  of  the  intention  that  the  distribu- 
tion should  be  in  accordance  with  the  bankrupt  law,  an  intention  indi- 
cated by  the  assignment  to  the  trustees  of  the  defendants'  separate 
estate,  and  the  release  to  the  defendants  of*  their  separate  debts,  both 
which  are  clearly  contained  in  the  deed.    The  trust  for  distribution 
is  "to  pay  and  divide"  the  property  "amongst"  the  trustees,  "and  all 
*other  the  creditors  of  the"  defendants,  ^^rateably  and  in  pro-   r^gyir 
portion  to  the  amount  of  their  several  debts,  without  any  pre-   *- 
ference  whatsoever."    The  word  *'rateably"  should  have  due  weight 
given  to  it,  and  the  words  ''without  any  preference''  must  be  taken  to 
mean  ** without  any  improper  preference."     And  "creditors,"  here,  as 
in  sect  228  of  the  statute,  must  mean  "joint  and  separate  creditors." 
[IIiLL,  J. — The  parties  to  the  deed  of  the  third  part  are  expressly 
described  as  joint  creditors,  and  the  assignment  is  stated  to  be  made 
for  the  purpose  of  paving  them.]     Secondly,  the  deed  does  not  limit 
to  signing  creditors  tlie  right  to  participate  in  the  distribution  of  the 
defendants'  estate.     Assuming  that  the  direction  to  the  trustees  to  pay 
over  to  the  defendants  **  the  dividends  of  such  of  their  creditors  as  do 
not  come  in  and  execute"  the  deed,  would,  if  it  stood  alone,  introduce 
SQch  a  limitation,  it  must  be  rejected  as  being  repugnant  to  the  gen- 
eral words  of  the  trust  for  distribution  "amongst"  "all"  *'the"  "cred- 
itors."   Lastly,  the  deed  being  in  conformity  with  the  provisions  of 
Tbe  Bankrupt  Law  Consolidation  Act,  1849,  the  plea  avers  that  the 
defendauts  have  obtained  a  certificate  from  the  Court  of  Bankruptcy 
that  the  deed  has  "  been  duly  signed  and  executed  by  and  on  behalf 
of  six-sevenths  in  number  and  value  of  the  creditors  of  the  defend- 
ants," &c.    The  deed  is  therefore,  by  virtue  of  sect.  224  of  the  statute, 
now  binding  upon  non-signing  creditors,  and  so  upon  the  plaintiff 

UfUhank,  in  reply. — It  is  not  sufficient  that  the  plea  refers  to  the 
statute,  for  the  deed  contains  no  reference  to  it;  and  if  it  appears  from 
the  deed  itself  that  it  does  not  comply  with  the  requirements  of  the 
Act,  no  averment  in  the  plea  that  it  is  in  conformity  with  the  Act 
*can  cure  that  inherent  defect.  [Hill,  J. — In  Macnaught  v.  r^^^o 
Russell,  1  H.  &  N.  611,t  the  deed  did  in  terms  refer  to  the  L  ^'^ 
statute.]  Then,  as  to  the  certificate  of  the  Court  of  Bankruptcy,  it  is 
manifestly  a  certificate  only  that  six-sevenths  of  the  defendants'  jairU 
creditors  have  signed  the  deed :  that  is  not  a  sufficient  signature  to 
satisfy  the  statute,  which  requires  the  signature  of  six-sevenths  of  the 
whole  body  of  creditors,  separate  as  well  as  joint :  Ex  parte  Calvert, 
27  L.  J.  Bankruptcy  42. 

(WiOHTMAX,  J.,  was  absent.) 

£bl£,  J. — I  am  of  opinion  that  this  deed  is  not  valid.    The  defend- 
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ants  rely  upon  it  as  valid  under  sect.  224  and  the  following  sections 
of  The  Bankrupt  Law  Consolidation  Act,  1849,  12  k  13  Vict.  c.  106. 
But  it  cannot  be  supported,  under  those  sections,  unless  it  makes  the 
assets  of  the  defendants  distributable  in  the  same  manner  as  if  there 
had  been  a  bankruptcy.  And  it  fails  to  do  this,  in  two  respects. 
First,  looking  at  the  recital  and  the  operative  part  of  the  deed 
together,  it  is  clear  to  me  that  it  is  made  between  the  defendants  and 
their  joint  creditors  only ;  and  that,  although  it  assigns  both  the  joint 
and  the  separate  assets  to  the  trustees,  it  does  so  upon  trust  to 
distribute  them  among  the  joint  creditors  only.  The  Aeed  therefore 
does  not  satisfy  the  requirements  of  sect.  228  of  the  statute^  viz.  that 
the  assets  be  made  distributable  as  in  case  of  bankruptcy,  i.  e.  the  sep- 
arate assets,  in  the  first  instance,  amongst  the  separate  creditors,  and 
the  joint  assets  amongst  the  joint.  Mr.  Ifannen  contends  that  the 
word  "  creditors,"  in  the  trust  part  of  the  deed,  must  be  construed  as 
*B7Q1  ^^^^"S  ''joint  and  separate  creditors,"  ^because  sect.  228  of 
^  the  statute  merely  mentions  ''  creditors"  in  the  same  way.  I 
was  at  first  struck  with  this  argument ;  but  a  complete  answer  to  it 
has  been  given  by  Mr.  UntharSc,  which  is  that  the  aeed  does  not  con- 
tain any  reference  to  the  Act  at  all.  We  cannot  presume  that  the 
parties  intended  to  refer  to  the  Act,  and,  upon  that  presumption,  alter 
the  general  meaning  of  the  words  which  they  have  used.  Secondly, 
I  think  that  the  deed  fails  to  satisfy  the  statute,  because  it  makes  the 
dividends  distributable  only  among  such  creditors  as  come  in  and 
execute  it.  But,  under  the  bankrupt  law,  these  dividends  would  be 
distributable,  not  only  among  the  six-sevenths  in  number  and  value 
of  creditors  who  come  in  and  execute  the  deed,  but  also  among  the 
other  seventh  who  do  not  so  come  in  and  execute.  That  law  allows 
no  such  condition,  as  this  deed  seeks  to  impose,  to  be  attached  to  the 
absolute  right  of  the  remaining  seventh  of  the  creditors  to  share 
equally  with  the  others.  Upon  these  two  grounds  I  hold  that  the 
deed  is  void.  I  would  add,  that  my  judgment  proceeds  only  upon  the 
defects  in  this  particular  deed. 

Crompton,  J. — I  entirely  concur  with  my  brother  Erie,  whose 
judgment  renders  it  unnecessary  for  me  to  recapitulate  the  defects  in 
the  deed  now  before  us.  I  regret  that  fair  and  honest  deeds  of  this 
description  so  frequently  prove  nugatory,  and  wish  that  the  L^isla- 
ture  would  provide  and  sanction  the  use  of  a  fixed  form  of  deed,  that 
would  be  safely  available  in  similar  cases. 

Hill,  J. — I  also  agree  with  my  brother  Erie,  both  in  the  reasons 
which  he  has  given  for  his  judgment,  which  are  quite  satisfactory  to 
«f\8ni  ^y  niind,  and  in  the  conclusion  *at  which  he  has  arrived.  The 
-'  deed  not  only  does  not  refer  to  the  Act  of  Parliament^  it  con- 
travenes it  It  is  made  with  the  joint  creditors  only  of  the  defend- 
ants; it  contains  an  assignment  of  the  joint  and  separate  assets;  it 
creates  a  trust  for  the  distribution  of  those  assets,  indiscriminately, 
among  the  joint  creditors  only.  Thus  it  is  directly  opposed  to  the 
requirements  of  sect.  228  of  the  statute :  whence  it  quite  sufficiently 
appears  that  this  deed  can  be  no  answer  to  the  action. 

Judgment  for  the  plaintiff. 
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GRIFFITHS  V.  PERRY.    FA.  4u 

On  30th  Octolwry  1857,  plftlntiff  tgreed  with  defendant  to  bay  of  him  100  pareels  of  iron  of  m 
limed  qoalltj,  and  SOO  parcels  of  iron  of  another  named  qnality,  to  be  dblirered  immediatelj, 
and  paid  for  bj  a  bill  of  exchange  at  four  months'  date,  doim.  No  fpecific  iron  was  appro- 
pnated  for  the  pnrposes  of  the  contract.  Plaintiff  gare  the  bill,  which,  on  Slst  October,  1857, 
defendant  endorsed  to  his  bankers,  The  W.  A  8.  S.  Banking  Company,  who  continued  the 
holder/till  the  bill  fell  due.  Defendant  duly  delivered  the  100  parcels  of  iron,  and  gave  plain- 
tif  a  delivery  order  for  the  300  parcels;  which  plaintiff,  on  19th  November,  1857,  endorsed  to 
his  bankers,  H.  k  Co.,  and  a  few  days  afterwards  gave  defendant  notice  of  the  endorsement. 
H.  A  Co.  presented  the  order  at  the  works  where  the  iron  was  lying,  on  19th  November,  1857, 
when  delivery  of  it  was  refused.  On  17th  Noveml>er,  1857,  defendant  suspended  payment : 
sad,  on  10th  Febmary,  1858,  plaintiff  was  abjudicated  a  bankrupt  On  4th  March,  1858,  the 
bill  given  by  plaintiff  fell  due,  and  was  dishonoured.  The  W.  A  8.  S.  Banking  Company,  though 
they  claimed  to  be  creditors  of  plaintiff  for  the  amount  of  the  bill,  did  not  prove  against  his 
estate,  mof  had  plaintiff  paid  any  part  of  the  amount  Defendant,  however,  had  paid  them  a 
eooposition  of  8«.  in  the  pound  upon  the  amount  of  the  bill;  which  composition  amounted  to 
577/.  10*.  Held,  in  an  action  for  the  non-delivery  of  the  300  parcels  of  iron,  that  plaintiff  wai 
eotitled  to  recover  only  nominal  damages,  and  that  the  fact  that  H.  A  Co.  were  the  real  plain* 
tiffs,  luittg  in  plaintiff's  name,  could  not  be  taken  into  consideration  as  affecting  the  damages : 
iaasmneh  as  H.  A  Co.  could  have  no  greater  right  to  recover  than  the  plaintiff  himself  had. 

This  cause  came  on  to  be  tried  at  the  Gloucester  Summer  Assizes, 
wben  the  jury  found  a  verdict  on  the  first  count  of  the  declaration  for 
the  plaintiff,  which  verdict  was,  by  consent,  entered  for  the  amount 
of  damages  claimed  in  the  declaration,  but  subject,  so  far  *as  r«goi 
regarded  the  amount  of  damages,  to  a  special  case,  which  was  ^ 
substantially  as  follows. 

The  first  count  in  the  declaration  alleged,  in  substance,  that  on 
30th  October,  1857,  plaintiff  bargained  and  agreed  with  defendant  to 
buy  of  him,  and  defendant  sold  to  plaintiff,  100  parcels  of  a  certain 
quality  of  pig  iron,  called  or  known  by  the  name  of  Stirchley  Grey 
Forge  Mine  pig  iron,  at  the  price  of  4?.  2«.  6rf.  per  parcel,  and  300 
parcels  of  a  certain  quality  of  pig  iron,  called  or  known  by  the  name 
of  "B.  Gibbons,  Junr.,  Hallfield  melting  pig  iron,  Nos.  1  and  2,"  at 
3/.  85.  9(/.  per  parcel ;  the  said  last-mentioned  parcels  to  be  delivered 
by  the  defendant  to  the  plaintiff,  at  any  usual  South  Staffordshire  dis- 
trict delivery,  immediately,  the  said  prices  to  be  paid  by  a  bill  of 
exchange  at  four  months  after  date,  down;  and  plaintiff  accepted  and 
gave  the  bill  of  exchange,  and  was  ready  to  accept  the  800  parcels, 
but  defendant  neglected  and  refused  to  deliver  the  same. 

The  plaintiff'  claimed  as  damages  1050/. 

The  defendant  pleaded  certain  pleas  in  denial  of  the  contract  and 
the  breach,  not  material  to  the  present  question ;  the  issues  on  which 
were  all  found  against  him. 

Plaintiff  was  an  iron  merchant  and  bill-broker  at  Wolverhampton, 
and  defendant  was  an  ironmaster  in  that  neighbourhood ;  and,  for  some 
time  before  the  transaction  giving  rise  to  this  case,  they  had  many 
deahngs  together,  involving  large  amounts  of  money.  On  30th 
October  last,  defendant  sold  and  agreed  to  deliver  to  plaintiff  400  tons 
long  weight  (which  in  the  declaration  are  called  parcels)  of  pig  iron. 
The  terms  of  the  contract  were  reduced  into  writing  in  the  form  of  a 
bought  note  signed  by  plaintiff,  and  were  as  follows. 
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^nr^n-^  *"  Staffordshire  Iron  Whart 

oo^J   a  jf (,  2312.  "  Wolverhampton,  30th  October,  1857. 

"  Contract  for  400  tons  of  pig  iron  from  F.  Charles  Perry  to  S, 
GriflRths  &  Co. 

"  Dear  Sir.    We  have  this  day  bought  of  you  as  under. 

**  One  hundred  parcels  (each  containing  2400  pounds  weight)  of 
Stirchley  Grey  Forge  Mine  pig  iron,  at  4/.  2s,  6(i.  per  parcel,  and  three 
hundred  parcels  (each  containing  2400  pounds  weight)  of  B.  Gibbons 
Junr.  Halliield  melting  pig  iron,  Nos.  1  and  2,  at  3/.  8^9. 9 J.  perparoeL 
The  Stirchly  pigs  now  delivered  at  the  basin  of  The  Great  Western 
and  Shrewsbury  Railway  Company,  Wolverhampton,  and  the  Hall- 
field  melting  pigs  to  be  delivered  at  any  usual  South  Stafibrdshire 
district  delivery,  immediately.  Terms  of  payment,  bill  at  4  montW 
date  down."  (Signed)  ''  Saml.  Gbiffitbs  k  Co. 

'*  F.  Charles  Perry,  Wolverhampton." 

The  price  of  the  first  100  parcels,  at  4Z.  2s.  6d.  each, 
amounted  to £412  10  0 

And  the  price  of  the  300  parcels,  at  3Z.  Ss.  9d.  each, 

amounted  to 1031    5  0 


Making  together    £1443  15  0 
For  this  amount  of  14432L 155.  plaintiff  then  gave  his  acceptance 

to  a  bill  drawn  by  defendant  upon  him,  and  payable  to  defendant  or 

order,  four  months  aft«r  date. 

The  100  parcels  of  Stirchley  iron  were  duly  delivered  by  defendant, 

and  no  question  in  this  case  arises  respecting  them«    At  the  time  the 

above  bill  was  accepted,  defendant  gave  plaintiff  an  order  for  the  SW 

tons,  in  the  words  ibllowing : 

♦fift^l   *"  ^'  Gibbons,  Junr.,  Esq. 

^     J       "  Please  deliver  to  the  order  of  Messrs.  S.  Griffiths  k  Ox 
300  tons  of  Nos.  1  and  2  Hallfield  melting  pigs.'' 

(Signed)  "  F.  Charles  Perry. 

"  October  30th.  1857." 
*     "  19th  November,  1857.    Deliver  these  pigs  to  the  order  of  Sir  F. 
L.  H.  Goodricke  and  George  Holyoake. 

"S.  Griffiths  d;  Cb.» 

Defendant  had,  on  27th  October,  1857,  purchased  from  the  said 
Mr.  B.  Gibbons,  Junr.,  300  tons  of  Hallfiela  melting  pigs,  for  which 
he  had  given  his  acceptance  to  Mr.  Gibbons,  dated  2d  November,  and 
payable  six  months  after  date. 

On  17th  November,  1857,  defendant  suspended  payment,  and  on 
18th  November,  1857,  he  informed  plaintiff  that  he  thought  it  proba- 
ble that  Mr.  Gibbons  would  not  deliver  the  300  tons  of  iron. 

Neither  of  the  said  quantities  of  300  tons  contracted  for  were 
specific  iron,  and  no  particular  iron  was  ever  set  apart  or  appropriated 
to  answer  such  contracts. 

Plaintiff,  on  19th  November,  endorsed  and  delivered  defendant's 
order  for  the  300  tons  of  iron,  to  his  own  bankers,  Holyoake  4  Co^ 
of  Wolverhampton,  by  way  of  security  for  advances  of  moneys  which 
he  owed  to  them,  and  this  action  was  brought  by  the  said  Messrs. 
Holyoake  &  Co.,  in  the  name  of  the  plaintiff,  but  for  their  own  benefit 

(o)  These  words  printed  in  italics  were  written  across  the  oidcr.* 
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A  few  days  after  the  endorsement  to  Holyoake  &  Go.  plaintiff  in 
formed  defendant  of  it.   On  the  order  being  presented  at  the  Hallfield 
works,  on  the  said  19th  November,  it  was  dishonoured. 

Defendant,  on  81st  October,  1857,  being  the  day  after  *he  c^qqa 
obtained  plaintiff's  acceptance  for  1443/.  155.,  endorsed  and  paid   ^ 
it  to  his  bankers,  The  W  olverhampton  and  South  Staffordshire  Bank- 
ing Company,  to  the  credit  of  his  account. 

Plaintiff  was  adjudicated  a  bankrupt  on  10th  February,  1868. 

The  acceptance  for  14432. 159.  became  due  on  4th  March,  1858,  and 
was  dishonoured,  and  defendant's  account  was  debited  with  it  by  his 
bankers.  It  then  was  and  still  is  in  the  hands  of  The  Wolverhampton 
and  South  Staffordshire  Bank.  The  bank  has  not  proved  against 
plaintiffs  estate,  in  respect  of  his  acceptance,  but  claim  to  be  creditors 
of  plaintiff  in  respect  thereof.  Defendant,  under  the  arrangement 
with  his  creditors,  has  paid  or  secured  for  The  Wolverhampton  and 
South  Staffordshire  Bank  a  composition  of  8^.  in  the  pound,  on  the 
acceptance  for  1443/.  15«.,  amounting  to  5772.  IO5. 

The  amount  claimed  to  be  due  to  plaintiff,  for  the  non-delivery  of 
the  300  tons  of  iron,  is  1031/.  6s. 

Plaintiff's  estate  has  not  yet  paid  any  dividend. 

At  the  time  when  defendant's  draft  for  1443 Z.  15^.  became  due, 
plaintiff  was  indebted  to  defendant  on  the  direct  account  between 
them;  but  plaintiff,  as* a  bill-broker,  had  received  from  other  parties, 
and  had  endorsed,  bills  bearing  the  name  of  defendant,  which  ex- 
ceeded in  amount  the  amount  of  the  balance  due  to  defendant  on  the 
direct  account,  and  the  amount  of  the  said  acceptance,  and  in  that 
manner  the  liabilities  of  defendant  to  plaintiff  exceeded  those  cf 
plaintiff  to  defendant. 

The  writ  in  this  action  was  issued  on  Slst  May,  1858. 

The  Court  was  to  amend  the  pleadings,  if  necessary,  and  be  at  lib- 
erty to  draw  such  inferences  as  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  was,  for  *what  r«gQ5 
amount  of  damages  the  judgment  in  favor  of  plaintiff  was  to  ^ 
be  entered  up. 

Oray,  for  the  plaintiff. — The  plaintiff  is  entitled  to  recover,  as 
damages,  the  full  value  of  the  iron  not  delivered.  By  the  terms  of 
the  contract,  the  iron  was  deliverable  immediately ;  and  the  only  con- 
dition precedent  to  the  plaintiff's  right  to  its  delivery  was  that  he 
should  give  a  bill  of  exchange  for  the  price;  not  that  such  bill  should 
be  paid  if  it  fell  due  before  the  iron  was  actually  delivered.  The  re- 
fusal, on  19th  November,  to  deliver,  was  a  breach  of  the  contract, 
for  which  an  action  could  have  been  brought  immediately ;  and  the 
damages  in  that  action  would  have  been  the  full  value  of  the  iron. 
It  is  said,  however,  on  the  other  side,  that  as,  in  fact,  no  action  was 
brought  until  after  the  bill  became  due  and  was  dishonoured,  the 
damages  ought  now  to  be  merely  nominal.  That  contention  might 
prevail,  if  the  defendant  had  not  parted  with  the  bill,  and  was  still 
the  holder  of  it.  He  has,  however,  endorsed  it,  for  value,  to  his 
bankers,  who  now  have  a  claim  against  the  plaintiff's  estate  upon  it. 
The  plaintiff  is  therefore  entitled  to  recover,  in  the  present  action,  so 
much  of  the  amount  of  the  bill  as  represents  the  value  of  the  iron 
not  delivered  to  him.  [CRaMPTON,  J. — Suppose  that  goods  are  ship- 
ped to  the  order  of  a  vendee,  who  gives  acceptances  for  them :  that 
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these  acceptances  are  negotiated,  and  that  the  acceptor  becomes  insol- 
vent while  the  goods  are  on  the  voyage :  may  not  the  vendor  stop  in 
transitu?]  He  conld  not  stop  the  goods  iu  transitu,  and  yet  leave  the 
vendee  liable  on  the  bills.  But,  to  continue  that  analogy,  the  goods 
could  not  be  stopped  in  transitu  if  the  vendee  had.  before  then,  en- 
♦6861  ^^™®^  ^^^  ^^^^  ^^  lading  for  value  *to  a  third  person.  So, 
J  here,  the  delivery  order  has  been  endorsed  for  value  by  the 
plaintiff  to  third  persons ;  and  therefore  the  defendant  cannot  refuse 
to  deliver  the  iron  to  the  plaintiff  That  order,  in  terms,  requires 
Gibbons  to  deliver  the  iron  "to  the  order"  of  the  plaintiff  The  de- 
fendant^ therefore,  contemplated  the  assignment  of  the  order  by  the 
plaintiff.  Holyoake  &  C!o.,  the  equitable  assignees  of  the  order,  are  pre- 
vented from  being  the  plaintiff},  in  the  present  case,  only  by  the 
technical  legal  rule  against  the  assignment  of  a  chose  in  action.  Tbej, 
however,  are  the  real  plaintiffs,  and,  unless  substantial  damages  are 
recoverable,  they  will  reap  no  benefit  from  the  plaintiflTs  assignment 
to  them  of  the  order.  [Hill,  J. — Can  the  rights  of  persons  not  od 
the  record  be  taken  into  consideration  in  estimating  the  damages? 
Gibson  v.  Winter,  6  B.  &  Ad.  96  (E.  C.  L.  E.  voL  27),  is  opposed  to 
such  a  doctrine.] 

Phipson,  for  the  defendant. — ^The  Court  is  in  the  position  of  a  jury, 
and  is  to  say  to  what  damages  the  plaintiff  is  entitled.  And,  sitting 
as  a  jury,  it  ought  to  say  that  nominal  damages  only  are  recoverable. 
It  is  admitted,  on  the  part  of  the  defendant,  that,  when  a  vendee 
gives  a  vendor  a  bill  for  the  price  of  specific  goods,  the  vendor's  lien 
upon  the  gcxxls  is  gone,  and  he  must  deliver  those  very  goods.  If, 
however,  before  he  actually  delivers  those  goods,  the  bill  falls  due 
and  is  dishonoured,  his  lien  revives,  and  he  becomes  entitled  to  with- 
hold the  goods  until  he  is  paid  for  them :  Dixon  v,  Yates,  5  B.  &  Ad. 
813.  And  the  law  is  the  same,  even  though,  as  here,  the  vendor  has 
endorsed  over  for  value  the  bill  given  for  the  goods  by  the  vendee; 
«Aft7i  pi*ovided  that  the  bill  is  ^dishonoured  before  the  goods  are 
^^'J  delivered:  Miles  v.  Gorton,  2  Cr.  &  M.  504.t  Possibly,  in 
such  a  case,  the  vendee,  if  he  has  had  to  pay  the  holder  of  the  bill, 
may  sue  the  vendor  for  endorsing  over  what  was  practically  an  ac- 
commodation bill  before  the  delivery  of  the  goods.  If  so,  the  ven- 
dee's claim  against  the  vendor  would  be,  not  for  the  goods  themselves, 
but  for  an  indemnification.  Here,  moreover,  the  goods  were  not  specific 
goods.  At  all  events,  the  vendee  can  make  no  claim  whatever, 
whether  for  indemnification  or  for  the  goods,  till  he  has  paid  the  bill 
Miles  0.  Gorton  shows  that  he  could  not  till  then  maintain  trover  for 
the  goods.  But,  unless  he  could  maintain  trover  for  the  goods»  and 
recover,  in  that  action,  their  full  value,  the  argument  on  the  other 
side  comes  to  nothing.  And  the  equitable  assignee  of  the  goods  can 
have  no  greater  right  than  the  plaintiff  on  the  record.  Valpy  r. 
Oakeley,  16  Q.  B.  941  (E.  C.  L.  R.  vol.  71),  is  a  conclusive  authority 
in  favour  of  the  defendant.  The  bill  here,  as  in  that  case,  having  been 
dishonoured  by  the  vendee,  the  defendant,  the  vendor,  is  only  liable 
to  pay  nominal  damages,  for  he  is  in  the  same  position  as  if  no  bill 
haa  ever  been  given ;  and,  although  it  is  true  that  the  defendant  com- 
mitted a  brexch  of  the  contract  before  the  bill  was  dishonoured,  the 
tsuoi  that   it  was  dishonoured,  before  actual  delivery  of  the  goods 
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justified  him  in  oontinuing  to  refuse  to  deliver  without  payment.  It 
must  also  be  borue  in  mind  that  the  plaintifi'^s  bankers  have  no 
remedy  against  the  defendant  upon  the  delivery  order:  the  only 
person  liable  to  them  is  the  plaintiff,  who  endorsed  it  to  them. 

Oray^  in  reply. — Miles  v,  Gorton  does  not  apply  *to  the  r*/>Qo 
present  case:  the  contract  there  was  for  the  sale  of  specific  ^ 
goods.     Valpy  v.  Oakeley  is  distinguishable,  on  the  ground  that  here 
Holyoake  &  Co.  have  acquired  a  right  to  the  goods,  which  is  to  be 
taken  into  consideration  in  assessing  the  damages. 
(WiGHTMAN,  J.,  and  Erle,  J.,  were  absent.) 

CnoMPTON,  J. — We  must  assess  the  damages  according  to  the  rules 
of  law  and  the  circumstances  of  the  case.     In  doing  so,  I  think  that 
we  shall  find  Valpy  v.  Oakeley  a  useful  guide.    In  my  opinion,  the 
defendant  would  nave  had  a  right,  if  there  had  been  no  previous 
breach  of  the  contract  by  him,  to  stop  the  delivery  of  the  iron,  upon 
the  dishonour  of  the  bill  and  the  insolvency  of  the  plaintiff.     As  Mr. 
Phipson  says,  a  vendor's  lien  on  specific  goods  sold  is  gone  when  a 
bill  is  given  for  the  price,  but  revives  if  that  bill  is  dishonoured  before 
be  has   parted  with   possession  of  the  goods;  or,  rather,  he   then 
acquires,  not  a  lien,  strictly  speaking,  but  a  right  of  withholding 
delivery,  analogous   to  the  right  of  an  unpaid  vendor  to  stop  in 
transitu ;  Miles  v.  Gorton,  2  Gr.  &  M.  604,t  and  many  other  cases, 
show  that  a  part  delivery  of  the  goods  does  not  do  away  with  the 
right  to  withhold  delivery  of  the  rest,  unless  such  part  delivery 
is   intended    as  a  delivery   of   the  whole.    Then,   does    it    make 
any  difierence,   here,   that  the  goods  were  not  specific  goods?    I 
think  that  Valpy  v.  Oakeley  is  conclusive  to  show  that  it  does  not ; 
and  I  consider  that  case  to  have  been  rightly  decided.    But  the 
difficulty  here  is  that  the  dishonour  of  the  bill,  and  the  insolvency 
*o{  the  plaintiff,  did  not  happen  until  after  there  had  been  a   r^/iog 
breach  of  the  contract  by  the  defendant,  and,  therefore,  not   '- 
until  after  the  plaintiff  had  acquired  a  cause  of  action.  Valpy  v.  Oake- 
ley, however,  is  decisive  to  show  that,  though  matters  occurring  ex 
post  facto  cannot  do  away  with  a  vested  cause  of  action,  they  may  be 
taken  into  consideration  as  reducing  the  damages  recoverable.     What 
is  the  position  of  the  parties,  upon  the  bill  becoming  dishonoured,  and- 
the  vendee  insolvent?    According  to  Lord  Abinger's  view  of  the  law, 
in  Miles  v.  Gorton,  the  contract  to  deliver  is  thereby  put  an  end  to  alto- 
gether.   I  am  not  inclined  to  go  so  far  as  to  say  that;  but  I  think  that, 
at  all  events,  the  vendor  has  a  right,  in  such  a  state  of  things,  to  say 
to  the  vendee,  '*I  will  not  deliver  the  gcKxls  until  I  see  that  I  shall 
get  my  price  paid."    6o,  in  the  present  case,  the  plaintiff,  or  his 
assignees  in  bankruptcy,  could  not,  I  think,  call  upon  the  defendant 
to  deliver  the  rest  of  the  iron,  without  paying  him  for  it.     Mr.  Ghray 
wishes  us  to  put  Messrs.  Holyoake  k  Co.,  the  equitable  assignees  of 
the  contract  from  the  plaintiff,  in  a  better  position  than  the  plaintiff 
himself  or  his  assignees  in  bankruptcy.    It  is  laid  down  in  Lickbar- 
row  v.  Mason,  1  Smith's  L.  C.  595  (4th  ed.),  that  the  endorsee  for  value 
of  a  bill  of  lading  has  a  better  title  to  the  goods  which  it  represents  than 
the  endorser ;  and  that  the  vendor  cannot,  therefore,  after  such  endorse- 
ment, stop  the  goods  while  in  transitu  to  the  vendee,  the  endorser. 
We  are  asked  by  Mr.  Oray  to  extend  this  doctrine,  by  analogy,  to 
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the  case  of  the  endorsement  of  a  delivery  order.  But  I  think  that  the 
endorsee  of  such  an  order  acquires,  by  the  endorsement,  no  better  title, 
♦6901  ^^^^  °^  higher  right,  *than  the  endorser  had  before.  Then, 
-*  looking  to  the  facts  as  a  juryman,  I  find  that  the  plaintiff  has 
received  from  the  defendant  part  of  the  goods,  of  the  value  of  upwards 
of  400Z. ;  and  that  the  defenaant  has  had  to  pay  upwards^  of  5002.  on 
the  plaintiff's  dishonoured  acceptance,  and  is  therefore  a  loser  to  the 
extent  of  more  than  900^.;  whereas  the  plaintiff  has  not  paid  a  iarthiD<:[ 
of  the  price  of  any  of  the  goods,  and  there  is  no  evidence  to  show 
that  his  estate  will  ever  pay  a  farthing  of  it.  I  consider,  in  accord- 
ance with  Valpy  r.  Oakeley,  that  these  facts,  though  they  do  not  go 
to  the  plaintift'*s  right  of  action,  are  most  material,  as  affecting  the 
damages ;  and  that,  in  such  a  state  of  facts,  the  damages  should  be  a 
shilling,  and  no  more. 

Hill,  J. — ^The  Court  being,  in  this  case,  in  the  position  of  a  jutt, 
and  having  to  say  for  what  amount  of  damages  the  judgment  for  the 
plaintiff  should  be  entered  up,  what  are  the  facts  upon  which  we  are 
called  upon  to  decide  this  question?  The  plaintiff*,  the  vendee,  sues 
the  defendant,  the  vendor,  for  the  breach  of  a  contract  to  deliver  some 
of  the  iron,  the  subject  of  the  purchase.  The  whole  of  the  iron  was, 
by  the  contract,  deliverable  immediately,  aud  a  part,  to  the  value  of 
more  than  400Z.,  was  so  delivered;  The  plaintiff  was  to  give,  and 
gave,  his  acceptance  at  four  months,  immediately  for  the  whole.  In 
October,  the  defendant  gave  the  plaintiff  a  delivery  order  for  the  resi- 
due of  the  iron,  which  the  plaintiff,  on  19th  November,  endorsed  over 
to  his  bankers;  giving  notice  to  the  defendant  of  the  endorsement. 
There  was  a  complete  breach,  by  the  defendant,  of  the  contract 
*69n  *^^  deliver  on  19th  November.  The  defendant  suspended  par- 
^  ment  on  17th  November,  and  the  plaintiff  became  bankrupt  on 
10th  February  following.  On  4th  March,  the  bill  was  dishonoured. 
Not  one  farthing  of  the  amount  of  it  has  ever  been,  or,  for  all  that 
appears,  ever  will  be,  paid  by  the  plaintiff.  The  defendant,  however, 
having  endorsed  away  the  bill,  has  had  to  pay  a  composition  upon  it ; 
and,  when  it  is  taken  into  consideration  that  he  has  delivered  great 
part  of  the  iron  to  the  plaintiff,  and  is  out  of  pocket,  alto^ther,  to  the 
iamount  of  990^.,  can  it  be  that  the  law  will  allow  the  plaintiff's  claim, 
notwithstanding,  to  recover  the  fiiU  value  of  the  iron  not  delivered? 
As  a  juryman,  I  should  require  to  be  told  so  in  very  plain  language, 
by  the  Judge,  before  I  came  to  such  a  conclusion.  But  the  law  is  not 
so.  Valpy  V.  Oakeley,  a  decision  in  which  I  entirely  concur,  is  a 
direct  authority  to  the  contrary.  As  to  the  argument  founded  upon 
the  plaintiff's  endorsement  of  the  delivery  order  to  Messrs.  Holyoakc 
&  Co.,  Mr.  Gray  admits  that  it  passed  no  property  in  the  goods,  but 
merely  gave  the  endorsees  an  equitable  right  to  sue  in  the  name  of 
the  endorser.  But  he  says,  further,  that  they  may  do  this  without 
paying  the  defendant  for  his  goods.     They  have  no  such  right.    The 

Elaintiff  could  not  do  so;  and  what  better  claim  to  do  so  can  they 
ave,  who  have  no  further  privilege  than  that  of  suing  in  his  name? 
Sitting  here  as  a  juryman,  and  not  being  constrained  by  any  rule  of 
law  to  find  a  verdict  for  more  than  nominal  damages.  I  give  my  ver- 
dict, upon  the  facts,  that  the  plaintiff  is  not  entitled  to  damages 
beyond  one  shilling.  Damages  accordiogly. 
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•IN  THE  EXCHEQUFR  CHAMBER.         [*692 

(Error  from  the  Queen's  Bench.) 
RICHARD  WHITE  v.  WILLIAM  CORBETT.    Feb.  16. 

I)«fendaDt  executed  a  bond,  on  the  feee  of  which  It  wu  stated  that  he  was  raretj  for  J.  F.  C.» 
hat  by  which  he  and  J.  F.  C.  Jointly  and  leverally  bound  themeeWee  absolutely  to  plainti^ 
sobject  to  a  defeasance  making  the  bond  roid  on  payment  of  an  anBuity,  which  it  wos  recited 
that  J.  F.  G.  had  agreed  to  grant  to  plaintiff.  .Defendant  and  J.  F.  G.  also  jointly  and  severally 
eovenaated  with  plaintiff  to  pay  the  annuity. 

Defendant  baring  become  bankrupt  and  obtained  his  eertiflcate: 

Held,  in  the  Exchequer  Ghamber,  on  a  bill  of  exceptions,  afllrming  the  Judgment  of  the 
Qaeen's  Bench  in  Amott  e.  Holden,  18  Q.  B.  6i>3,  that  defendant  was  a  surety  only ;  that  plain- 
tiff could  not  haye  proved  against  his  estate  as  an  annuity  creditor;  and  that  consequently  the 
bankruptcy  and  certificate  were  no  bar  to  an  action  for  instalments  of  the  annuity  becoming  due 
nbsequently. 

Error  on  a  bill  of  exceptions. 

Declaration  on  a  bond  of  defendant,  as  surety  for  John  Fletcher 
Corbett,  to  plaintiff,  in  the  penal  sum  of  10002.,  sabject  to  a  condition 
thereunder  written,  whereby,  after  reciting  that  John  Fletcher  Cor- 
bett  had  agreed  to  grant  to  plaintiff  an  annuity  of  62Z.  per  annum  for 
life,  in  consideration  of  plaintiff's  assigning  certain  collieries^  and  that 
defendant  had  agreed  to  join  with  John  Fletcher  Gorbett  in  the  bond 
as  surety  for  John  Fletcher  Gorbett,  the  condition  was  declared  to  be 
that  if  John  Fletcher  Gorbett  and  defendant,  or  either  of  them,  or 
their  heirs,  executors,  or  administrators,  should  pay  the  annuity  of 
WlI  quarterly  during  the  life  of  plaintiff,  the  bond  should  be  void, 
otherwise  in  full  force.  And  defendant  also  covenanted  that  John 
Fletcher  Gorbett  and  defendant,  or  one  of  them,  would  pay  the 
annuity.    Breach,  the  non-payment  of  six  quarterly  instalments. 

Plea.  Bankruptcy  of  defendant,  and  that  the  alleged  claim  accrued 
to  plaintiff  before  defendant  became  bankrupt.    Issue  thereon. 

*The  bill  of  exceptions  stated  that,  on  the  trial  before  r^kctcko 
Bramwell,  B.,  at  the  Gloucester  Summer  Assizes  for  1857,  the  '- 
defendants  proved  the  bond,  which  was  set  forth  in  the  bill  of  excep- 
tions. By  it  John  Fletcher  Gorbett  and  William  Gorbett  (the  defend- 
ant) "as  surety  for  the  said  John  Fletcher  Gorbett,"  were  jointly  and 
severally  bound  to  the  plaintiff  in  10002.  It  then  contained  a  condi- 
tion commencing  with  a  recital  '*  whereas  the  above  bounden  John 
Fletcher  Gorbett  hath  contracted  and  agreed  with  the  above-named 
Richard  White  to  grant  to  him"  an  annuity  for  life  of  522.  a  year,  in 
consideration  of  an  assignment,  at  the  request  of  John  Fletcher  Gor- 
bett, of  certain  collieries  to  William  Gorbett.  ^'And  whereas  the 
above-named  William  Gorbett  hath  agreed  to  join  with  the  said  John 
Fletcher  Gorbett  in  the  above- written  bond  or  obligation  as  the  surety 
of  the  said  John  Fletcher  Gorbett,  for  the  due  and  punctual  payment 
of  the  said  annuity :  and  whereas  it  hath  been  further  agreed  that  the 
said  annuity  of  522.  shall  be  further  secured  by  the  covenant  of  the 
said  John  Fletcher  Gorbstt  and  William  Gorbett,  in  addition  to  the 
above-written  bond."  Then  followed  a  condition  making  the  bond 
void  in  case  the  Gorbetts.  or  either  of  them,  should,  during  plaintiff's 
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life,  pay  the  annuity  quarterly,  and  a  joint  and  several  covenant  by 
both  Oorbetts  that  they  or  one  of  them  should  pay  the  annuity ;  and 
a  further  joint  and  several  covenant  for  further  security  upon  the  col- 
lieries. Evidence  was  given  that  default  was  made  in  the  payment 
of  the  first  and  several  other  instalments  which  became  due,  but  that 
these  were  all  afterwards  paid  and  satisfied  before  defendant's  bank- 
ruptcy. That  defendant  became  a  bankrupt  in  January,  1856,  at  which 
time  there  was  an  instalment  due,  which  was  not  paid  till  June  fol- 
^BQ41  ^^^^^S*  *^h^^  ^h®  defendant  obtained  hid  certificate  in  February, 
^  ^  1857,  that  the  annuity  was  in  consideration  of  the  assignment 
of  the  collieries,  and  that  defendant  had  the  benefit  of  them.  The 
learned  Judge  ruled  that  this  was  not  sufficient  to  prove  the  plea :  to 
which  ruling  the  defendant  excepted.  The  verdict  passed  for  the 
plaintiff. 

The  bill  was  argued  in  Hilary  Vacation,  1858.(o) 

Phipson,  for  the  appellant. — The  bill  of  exceptions  was  tendered  for 
the  purpose  of  reviewing  the  decision  of  the  majority  of  the  Queen's 
Bench  in  Amott  v.  Holden,  18  Q.  B.  593  (E.  C.  L.  R.  vol.  83).  The 
question  depends  on  the  construction  of  sect.  175  of  stat  12  &  13  Vict. 
c.  106,  which  is  a  re-enactment  of  stat  6  G.  4,  c.  16,  s.  54.  The  whole 
depends  upon  what  is  an  ^'  annuity  creditor''  within  the  meaning  of 
the  section.  The  defendant  has  here  covenanted  absolutely  to  pay  an 
annuity  to  the  plaintiff.  The  motive  may  have  been  to  benefit  the 
covenantor,  but  the  defendant  has  made  himself  an  absolute  debtor: 
CaVlwell  V,  Becke,  2  Exch.  818.t  The  defendant  here  was  not  merely 
a  collateral  surety  for  J.  F.  Corbett.  He  had  bound  himself  to  pay 
the  annuity,  as  a  principal,  to  the  plaintiff,  whatever  might  be  the  case 
between  him  and  J.  F.  Corbett;  and,  in  case  the  latter  had  become 
bankrupt,  the  now  defendant  could  not  have  availed  himself  against 
the  plaintiff  of  the  provisions  of  stat.  12  &  13  Vict.  c.  106,  s.  176. 
Baxter  v.  Nichols,  4  Taunt.  90,  which  proceeded  on  an  analogous 
enactment  (49  G.  3,  c.  121,  s.  17),  has  always  been  understood  to  have 
*6951  *^^^  decided  on  the  ground  that,  though  the  defendant  granted 
^  the  annuity  as  a  surety,  yet  as  between  him  and  the  plaintiff 
the  latter  was  grantee.  It  is  so  explained  by  Bayley,  J.,  va  Browne 
V.  Lee,  6  B.  &  C.  689,  700  (E.  C.  L.  R.  vol.  13).  [Willks,  J.— It 
does  not  appear  by  the  report  in  Baxter  v.  Nichols,  4  Taunt.  90,  whe- 
ther the  suretyship  was  disclosed  on  the  face  of  the  deed.]  It  does 
not.  Thompson  v.  Thompson,  2  New  Ca.  168  (E.  C.  L.  R.  vol.  29),  is 
distinguishable  from  the  present  case.  There  the  covenant  was  to 
pay  in  ease  the  principal  did  not;  here  it  is  an  absolute  covenant.  In 
Ex  parte  Heals,  8  Mont.  &  Ayr.  521,  the  decision  was  grounded  on  a 
proviso. 

Dowdestvell,  contrfL — The  defendant,  no  doubt,  might  be  sued  at  law 
directly,  which  is  all  that  Caldwell  v.  Becke,  2  Exch.  S18,t  decides. 
But,  looking  at  the  deed,  it  appears  on  the  face  of  it  that  he  entered 
into  it  as  surety  for  J.  F.  Corbett.  The  defendant  acknowledges  him- 
self  to  be  bound  to  pay,  but  it  is  stated  that  he  does  so  as  surety.  If 
time  had  been  giten  to  the  principal  there  would  have  been  a 
good  defence  perhaps  at  law,  certainly  in  equity :  Pooley  v.  Harradin^ 

(a)  On  Taefdaj,  February  2d,  1858.    Before  Cocklmm,  C.  J.,  Willluu  J.,  Crowder,  J^  u4 
WiUes,  J.,  BramweU,  B.,  WaUon,  B.,  and  Chunell,  B. 
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7  E.  &  B.  431  (E.  C.  L.  R.  vol.  90),  Davies  v.  Stainbach,  6  De  G.  M. 
&  G.  679 ;  and  in  matters  of  bankruptcy,  equitable  considerations  are 
to  be  looked  to.  It  is  not  necessary  to  say  what  would  be  the  case  if 
the  grant  was,  on  the  face  of  it,  made  by  the  defendant  as  principal ; 
there  was  not  only  a  suretyship  in  fact,  out  notice  of  it  on  the  face  of 
the  deed. 
Phipmm  was  heard  in  reply.  Our.  adv.  vuU.       r*Ma 

♦Mabtin,  B.,  now  delivered  the  judgment  of  the  Court.  *• 

This  case  was  brought  before  this  Court  in  order  to  have  the  deci* 
sion  of  Amott  v.  Holden,  18  Q.  B.  593  (E.  C.  L.  R.  vol.  88),  reconsid- 
ered  and  overruled.  In  that  case  (which  does  not  appear  to  differ  in 
any  essential  respect  from  the  present)  it  was  held  by  Lord  Campbell, 
C.  J.,  and  Erie,  J.,  Wightman,  J.,  dissentiente,  that  the  defendant's 
liability  ou  a  bond  framed  in  the  same  way,  substantially,  as  that  on 
which  this  action  is  founded,  was  that  of  a  surety  only ;  and  that  the 
other  joint  and  several  obligor  was  the  principal  and  the  grantor  of 
the  annuity ;  and  that  the  plaintiff,  the  obligee  of  the  bond,  had  not  a 
debt  provable  under  the  defendant's  bankruptcy :  consequently  that 
his  certificate  was  no  bar  to  the  action. 

The  question  was,  as  it  is  in  the  case  before  us,  whether,  having  due 
regard  to  the  language  of  the  instrument,  the  defendant  ought  to  be 
considered  a^  a  principal  or  as  a  surety.  We  agree  with  the  majority 
of  the  Court  of  Queen's  Bench  in  thinking  that  he  ought  to  be  con- 
sidered as  a  surety  only.  Even  if  in  a  Court  of  law  he  might  be 
treated  as  a  principal,  yet  in  a  Court  of  equity  he  would  be  certainly 
regarded  as  a  surety :  and  we  think  that  the  bankrupt  law  is  to  be 
administered  with  reference  to  the  equitable  as  well  as  the  legal  posi- 
tion of  the  parties. 

On  these  grounds  we  were  prepared  to  give  judgment  for  the  plain- 
tiff below.  But  the  case  of  Warburg  v.  Tucker,  E.  B.  &  E.  914  (E. 
C.  L.  R.  vol.  96),  occurred,  and  the  argument  of  that  case  in  this  Court 
suggested  a  question  whether  the  bond  now  declared  on  might  not 
have  been  proved  as  a  contingent  liability  under  stat.  12  k  13  Vict.  c. 
106,  8. 178.  This  point  did  not  arise  in  Amott  v.  Holden,  as  the 
•bankruptcy  there  was  under  stat.  6  G.  4,  c.  16,  which  did  not  r^ann 
contain  the  provision  which  is  to  be  found  in  stat.  12  &  13  Vict.  •- 
c.  106,  s.  178.  On  this  consideration,  this  Court  desired  that  the  present 
case  might  be  reargued.  But  these  doubts  have  been  resolved  by 
the  case  of  Boyd  v.  Eobins,  5  C.  B.  N.  S.  597  (E.  C.  L.  R.  vol.  94), 
decided  in  this  Court  last  Term.  That  case  is  an  authority  against 
the  defendant.  There  is  therefore  no  need  for  a  further  argument,  and 
oar  judgment  must  be  for  the  plaintiff. 

Judgment  of  Queen's  Bench  affirmed. 

See   American    note    to   Boyd  v.    former  Bankmpt  Law  of  the  United 
Robins,  4  G.  B.,  N.  8.,  758,  for  a  ooU    Stales. 
kotioB  of  tbe  anthoritiea  under  the 
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BISHOP,  an  Infant,  by  her  Next  Friend,  v.  The  Trustees  rf  the 

BEDFORD  Charity.    Feb.  25. 

I>«flBBdftntf,  ownan  of  a  hoaia  and  premiief ,  demised  tbem  to  M.  for  thirty  jcsn,  fr»a 
GhrtftoiM,  1851,  at  a  rent  payable  qoarterly,  the  lease  eontatning  a  ooTenant  by  M.  to  repair, 
and  a  proviso  for  re-entry  in  case  of  non-observance  oC  covenants  by  M.,  or  of  the  rent  being  ia 
anrear  at  any  time  for  more  than  6fteen  days.  Mm  down  to  March,  185A,  oenipied  tbe  first  iosr 
of  tbe  boose  himself,  and  let  out  the  rest  of  it  to  separate  weekly  lodgers.  In  front  of  the  htnm 
was  an  area  covered  with  an  iron  grating,  and  in  tbe  area  was  a  tank  of  water,  all  formiag  part 
of  the  premises  let  with  the  honse  to  M.  M.  did  not  let  the  area  to  any  of  tbe  weekly  lodgvn, 
bat  they  each  bad  an  easement  over  it  for  the  purpose  of  drawing  water  from  the  tank.  Is 
March,  1856,  M.  let  the  first  floor  to  T.,  as  a  weekly  lodger,  with  tbe  same  easement  over  tbe 
area  as  the  other  lodgers  had.  M.  then  ceased  to  reside  on  the  premises,  and,  in  Jnly,  ISM, 
became  insolvent,  and  took  the  benefit  of  the  Insolvent  Act,  1  A  2  Viet.  c.  1 10 ;  two  qnaitcn' 
rent  (for  Lady  Day  and  Midsummer,  1856)  being  then,  and  down  to  the  time  this  actioa  *at 
broaght,  in  arrear  and  nnpaid  by  him  to  defendants.  M.  was  discharged  by  the  Insolvent  Coort 
on  30th  July,  1856,  having  given  up  the  lease  to  tbe  offlcial  assignee.  Defendants  opposed  kii 
dsobarge.  On  12th  July,  1856,  defendants  gave  notice  to  the  weekly  lodgers  to  pay  rcat  in 
future  to  defendants  instead  of  to  M.  Two  of  the  lodgers  paid  rent  to  defendants  aeeotdiagij 
before  4tb  August,  1856.  On  that  day  plaintiff'  sustained  an  injury  by  falling  throngk  tbe 
grating  into  tho  area.  On  7th  August,  1856,  T.  received  a  notice  from  the  inspector  of  aaiaaBces 
for  the  district  to  repair  the  grating.  T.  banded  the  notice  to  defendants,  who  Immediately 
repaired  the  grating  at  their  own  sole  expense.  In  November,  1856,  defendants  obtained  sa 
order  from  the  Insolvent  Court  for  delivery  to  tbem  of  the  lease,  the  official  atsigBee  haviag 
repudiated  it;  and  it  was  accordingly  delivered  to  them.  It  was  admitted  that  plaintiff  had 
sustained  severe  injury  from  the  accident,  and  that  it  was  caused  by  tbe  negligence  of  some  «Be 
in  not  keeping  the  grating  in  repair.  Held,  by  Lord  Campbell,  C.  J.,  and  Hill,  J.,  that  opoa 
these  facts  there  was  evidence  to  go  to  tbe  jury  that  defendants  were  responsible  to  the  plaintiff 
for  this  negligence.  Held,  by  Wightman,  J.,  and  Brie,  J.,  that  there  was  no  rack  evidence  to 
go  to  the  jury. 

Judgment  of  Wightman,  J.,  and  Erie,  J.,  affirmed  in  the  Exchequer  Chamber;  where  keM, 
further,  that  a  lease  made  to  a  person  who  afterwards  seeks  the  benefit  of  the  Insolvent  Aet,  I 
A  2  Viet  e.  110,  remains  vested  in  him  till  either  it  is  taken  to  by  the  assignees,  or  given  ap  ts 
the  landlord. 

The  declaration  alleged  that,  before  and  at  the  time  of  the  injurj 
^MRl  to  plaintiff  thereinafter  mentioned,  ^defendants  were  possessed 
-1  of  a  certain  messuage,  area,  cellar,  and  premises,  with  the  ap- 
purtenances, situate  at  No.  23,  Bedford  Street,  which  said  messuage  was 
near  to  a  certain  common  and  public  footway  there,  and  the  said  area 
or  cellar  of  the  said  messuage  was  near  to  and  under  the  said  public 
footway  and  was  covered  and  protected  with  and  by  an  iron  grating, 
which  it  was  the  duty  of  defendants  at  all  times  to  keep  in  good  and 
sufficient  order  and  repair,  so  that  persons  passing  along  the  said 
footway  might  not  be  in  danger  of  falling  into  the  said  area;  yet  de- 
fendants., well  knowing  the  premises,  and  whilst  they  were  so  m  pos- 
session of  the  said  messuage,  area,  cellar,  and  premises,  with  tbe  ap- 
purtenances, to  wit  on  4th  August,  1856,  wrongfully  permitted 
the  said  grating  to  be  and  continue  in  such  bad  repair  that  plaintif, 
who  was  then  lawfully  passing  along  the  said  footway,  then  fell  into 
the  area  or  cellar,  and  thereby  sustained  severe  injury. 

Pleas.  1.  Not  guilty.  Issue  thereon.  2.  That  defendants  were 
not,  at  the  time,  &e.,  possessed  of  the  messuage,  area,  cellar,  and  prem- 
ises mentioned  in  the  declaration.    Issue  thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  in  London 
after  Trinity  Term,  1858,  the  defendants  did  not  dispute  that  the 
plaintiff,  a  child  between  five  and  six  years  old,  had  sustained  seyere 
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injary  from  falling  through  the  grating  into  the  area  upon  the  day  in 
question,  and  that  the  accident  was  caused  by  the  neglect  of  some  one 
in  not  keeping  the  grating  in  repair ;  but  it  was  coiTtended  that  there 
was  no  evidence  to  go  to  the  *jury  to  show  that  the  defend-  r*z>QQ 
aots  were  responsible  for  this  neglect,  for  that  the  facts  showed  ■- 
that  they  were  neither  in  possession  of  the  grating,  nor  bound  to  keep 
it  in  repair  at  the  time  of  the  accident.  The  facts  appeared  to  be  as 
follows.  The  defendants  were  the  owners  of  the  house,  area,  cellar, 
and  premises.  No.  28,  Bedford  Street,  of  which  the  grating  and  area 
formed  part.  On  1st  April,  1852,  they  granted  a  lease  of  this  house 
and  premises  to  one  Murton,  for  a  term  of  thirty  years  from  Christmas 
Day,  1851,  at  the  rent  of  fifty  guineas  a  year,  payable  quarterly ;  the 
lease  containing  a  covenant  by  Murton  to  repair  during  the  term, 
and  a  proviso  for  re-entry  by  the  defendants  for  non-observance  of 
covenants  by  Murton,  or  if  the  rent  should  at  any  time  during  the 
term  be  in  arrear  for  fifteen  days  after  it  became  payable.  Murton, 
the  lessee,  down  to  March,  1856,  occupied  the  first  floor  of  the  house 
bimself,  and  sublet  the  rest  of  it  to  separate  weekly  lodgers,  giving 
each  of  them  liberty  to  take  water  from  a  tank  in  the  area,  and  to 
make  use  of  the  area  in  order  to  do  so ;  but  not  giving  them,  or  any 
of  them,  exclusive  possession  of  the  area  or  of  any  part  of  it.  In 
March,  1856,  Murton  let  the  first  floor  likewise  to  a  weekly  lodger 
named  Travers,  and  went  himself  to  reside  elsewhere,  Travers  having 
tbe  same  right  as  the  other  lodgers  to  the  use  of  the  area  for  drawing 
water  from  the  tank.  In  July,  1856,  Murton,  who  had  not  paid  the 
defendants  either  the  quarter's  rent  due  at  Lady  Day  1856,  or  that 
due  at  the  following  Midsummer,  both  of  which  were  still  unpaid  at 
the  time  this  action  was  brought,  took  the  benefit  of  the  Insolvent 
Act^  1  k  2  Vict  c.  110.  He  was  discharged,  on  the  80th  of  that 
month,  by  order  of  the  Insolvent  Court,  having  previously  given  up 
the  ^lease  of  the  house  in  question  to  the  official  assignee.  r«7AA 
The  defendants  were  the  only  creditors  who  opposed  his  dis-  •- 
charge.  About  12th  July,  1856,  the  defendants,  by  their  agent,  gave 
notice  to  the  weekly  lodgers  occupying  the  house  under  Murton  to 
pay  rent  in  future  to  the  defendants  instead  of  to  Murton.  Two  of 
these  lodgers  complied  with  this  notice,  and  had  paid  rent  to  the  de- 
fendants' collectors  before  4th  August,  1856,  the  day  on  which  the 
accident  happened.  Travers  was  one  of  them.  On  7th  August,  1856, 
after  the  accident  had  happened,  he  was  served  with  a  notice  from  the 
inspector  of  nuisances  for  the  Holbom  district,  of  which  the  following 
is  a  copy. 

"Board  of  Works  for  the  Holbom  District, 

''  1st  August,  1856. 
"  To  Mr.  Travers,  of  28,  Bedford  Street,  Bedford  Row,  or  whom 
elee  it  may  concern.  Pursuant  to  the  directions  of  the  Act  of  Par- 
liament passed  in  the  59th  year  of  the  reign  of  King  Qeorge  Ae 
Third,  intituled  *  An  Act  for  the  better  paving,  improving,  and  regulat- 
ing the  streets  of  the  Metropolis,  and  preventing  nuisances  and  ob- 
Btractions  therein,'  and  of  the  Act  of  rarliament  passed  in  the  18th 
and  19tb  years  of  the  reign  of  Queen  Victoria,  intituled  ^  An  Act  for 
the  better  Icxjal  management  of  the  Metropolis,'  I  do  hereby  require 
jua  immediately  to  cause  the  stone  curb  belonging  to  the  area  grat- 
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ing  at  the  front  of  jour  house  to  be  repaired,  and  not  to  suffer  anj 
more  danger  to  the  public  there  in  future ;  and,  if  you  neglect  or  re- 
fuse so  to  do,  it  will  be  my  duty  to  proceed  against  you  for  the 
offence  as  the  above  Acts  direct,  without  further  notice.'* 

Signed  "  L.  D.  Prince, 
"Inspector  of  Nuisances  for  the  above  district." 
*7011  ^Travers  immediately  handed  this  notice  to  the  defendants* 
-I  agent,  and  the  grating  was  then  immediately  repaired  by  the 
defendants  at  their  own  sole  expense.  On  11th  November,  1856,  the 
defendants  obtained  from  the  Insolvent  Ck)urt  an  order  for  the  de- 
livery up  to  them  of  the  lease  which  they  had  granted  to  Munon,  the 
official  assignee  having  repudiated  it ;  and,  on  14th  November,  it  was 
delivered  up  to  them. 

The  jury  found  a  verdict  for  the  plaintiff,  with  175t  damages,  the 
learned  judge  giving  leave  to  the  defendants  to  move  that  that  verdict 
should  be  set  aside,  and  a  verdict  entered  for  the  defendants,  or  that  a 
nonsuit  should  be  entered  instead  thereof. 

Knowlea,  in  last  Michaelmas  Term,  obtained  a  rule  calling  upon 
the  plaintiff  to  *'show  cause  why  the  verdict  obtained  in  this  cause 
should  not  be  set  aside  and  a  verdict  entered  for  the  defendants,  or 
why  a  nonsuit  should  not  be  entered  instead  thereof,  on  the  grounds 
that  the  evidence  did  not  show  the  defendants  to  be  occupiers  of  the 
premises  in  which  the  plaintiff  received  injury;  and  that  the  fact  of 
their  being  owners  and  landlords  did  not  make  them  liable ;  and  that 
in  the  mean  time  proceedings  be  stayed." 

Digby  Seymour,  in  the  same  Term,(o)  showed  cause. — ^First;  there 
was  evidence  to  go  to  the  jury  that  the  defendants,  at  the  time  that 
the  accident  happened  to  the  plaintiff,  were  in  the  possession  and  oc- 
cupation of  the  area  and  grating,  and  therefore  bound  to  keep  the 
grating  in  proper  repair.  The  notice  of  12th  July,  1856,  which,  be- 
♦7021  ^^^®  ^^®  accident  happened,  they  had  given  to  *the  weekly 
^  lodgers  occupying  the  house  under  Murton,  requiring  them 
in  future  to  pay  rent  to  the  defendants  instead  of  to  Marton,  was  evi- 
dence of  an  exercise  by  the  defendants  of  the  power  of  re-entry  reserved 
to  them  in  the  lease.  Murton  was  then  two  quarters^  rent  in  arrear,  and 
was  hopelessly  insolvent:  the  defendants,  therefore,  had  every  reason  for 
putting  an  end  to  the  term  by  re-entry ;  and  their  intention  must  be  taken 
mto  account.  [Wightman,  J. — The  power  of  re-entry  could  notba 
well  exercised  without  a  formal  demand  of  rent  and  the  other  usual 
formalities.  Lord  Campbell,  0.  J. — Even  if  the  power  was  not  well 
exercised,  the  defendants,  if  in  fact  in  possession  of  the  area  and 
grating,  may  be  liable;  though  I  do  not  say  that  they  are  so.]  From 
Jones  V.  Carter,  15  M.  &  W.  718,t  it  may  be  collected  that  any  act 
by  a  lessor,  unequivocally  indicating  his  intention  to  avoid  a  lease 
which  he  has  the  option  to  make  void  (and  here  the  giving  of  the 
ndlice  of  12th  July  to  the  lodgers  was  such  an  act),  operates  as  a  final 
election  by  him  to  determine  the  term,  which  is  thenceforth  at  an  end. 
In  Jones  v.  Carter,  the  lessor,  it  is  true,  had  brought  ejectment  against 
the  leasee :  but  the  judgment  of  the  Court  favours  the  contention  that 
any  other  unequivocal  act  by  a  lessor,  amounting  to  a  re-entry,  is  suffi* 

(a)  Mondaj,  NoT«aib«r  15th.    Before  Lord  Caoipbell,  C.  J.,  WigbtnAB,  J.,  Irli^  3n  ^^ 

am,  J. 


1  ELLIS  &  ELLIS.    Q.  B.  702 


oient.  At  all  events,  the  defendants'  notioe,  acted  upon  by  the  lodgers, 
coupled  with  the  fact  that  no  subsequent  rent  was  ever  received  from 
Murton  by  the  defendants,  constituted  evidence  of  a  surrender  to  the 
defendants  by  operation  of  law,  according  to  the  doctrine  recognised 
in  Nickells  v.  Atherstone,  10  Q.  B.  944  (E.  C.  L.  R.  vol.  59).  But, 
secondly,  even  if  the  term  was  not  put  an  end  to  before  the  accident, 
the  defendants  were  still  liable,  as  owners  and  ^landlords,  for  r^^ng 
the  continuance  of  a  nuisance,  such  as  this  dangerous  grating,  ^ 
on  their  premises:  Thompson  v.  Gibson,  7  M.  &  W.  466.t  More, 
over,  their  act  in  repairing  the  grating  after  the  accident,  in  compli 
ance  with  the'notice  served  by  the  inspector  of  nuisances  on  Travers, 
is  evidence  that,  before  the  accident,  the  duty  of  repairing  it  lay  upon 
them.  If  so,  they  are  responsible  for  its  defective  condition,  even 
though  it  be  held  that  they  were  not  in  possession  or  occupation  of 
the  premises:  Leslie  v.  Pounds,  4  Taunt  649.  K  the  owner  of  a 
bouse  is  bound  to  repair  it,  he,  and  not  the  occupier,  is  liable  to  an 
action  for  an  injury  sustained  by  a  stranger  from  the  want  of  repair : 
Payne  v.  Rogers,  2  H.  Bl.  849.  [Hill,  J. — Surely  the  more  reason- 
able doctrine  would  be,  that  the  occupier  should  be  responsible  under 
such  circumstances  as  the  present.] 

Keaixe,  contr4. — ^There  was  no  evidence  to  go  to  the  jury  that  the 
defendants  were  responsible.  First,  the  lease  to  Murton  was  a  good 
and  valid  subsisting  lease  down  to  the  time  when  it  was  delivered  to 
the  defendants  out  of  the  Insolvent  Court,  namely,  down  to  the  No* 
vember  after  the  accident.  The  defendants  had  done  no  act  equiva- 
lent to  a  re-entry.  Their  notice  to  the  lodgers  to  pay  rent  to  them  in 
future  was  given  merely  for  their  own  protection  as  landlords ;  but 
Murton  also  remained  liable  to  them  for  the  rent  subsequently  accru- 
ing. As  to  Jones  v.  Carter,  the  act  of  the  lessors  here  falls  very  short 
of  the  unequivocal  act  of  the  lessor  in  that  case,  who  was  rightly  held 
to  have  put  an  end  to  the  relation  of  landlord  and  tenant  by  bringing 
an  ejectment  for  a  forfeiture  against  the  lessee.  *Here  the  les-  r^ncvA 
fiors  had,  down  to  the  time  of  the  accident,  done  nothing  to  put  ^ 
an  end  to  that  relation  between  them  and  Murton.  On  the  contrary, 
by  applying  to  the  Insolvent  Court,  in  November,  and  there  putting 
the  official  assignee  to  his  election  to  take  or  decline  the  lease,  they 
gave  a  strong  proof  of  their  intention  to  treat  the  lease  as  then  still 
existing.  [Lord  Campbell,  C.  J. — Who  was  in  the  occupation  of 
the  grating  on  4th  August,  1856  ?  Can  it  be  said  that  each  of  the 
weekly  lodgers  had  more  than  an  easement,  qujl  the  grating?]  There 
was  a  joint  occupation  of  the  grating  by  the  weekly  lodgers;  and,  if 
any  one  is  liable  to  the  plaintiflf,  they  are.  Thompson  v.  Gibson  is 
not  in  point.  There  the  defendants  had  themselves  caused  the 
nuisance  for  the  continuance  of  which  it  was  held  that  they  were 
responsible ;  here  was  no  evidence  whatever  that  the  grating  was  in 
a  dangerous  or  defective  condition  when  the  defendants  let  the  pretft* 
isesto  Murton.  As  to  Nickells  v.  Atherstone,  the  first  lessee,  there 
was  a  consenting  party  to  the  substitution  of  another  person  by  the 
landlord  as  tenant.  But,  here,  the  notice  to  the  lodgers  to  pay  rent 
to  the  defendants,  instead  of  to  Murton,  was,  as  far  as  Murton  was 
concerned,  a  proceeding  in  invitum.  Secondly,  where  the  owner  of 
property  has  parted  with  the  possession  of  it,  it  is  just  and  reasonable 
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that  the  occupier,  not  the  ownw,  should  be  held  responsible,  in  such 
a  case  as  the  present.  Russell  v.  Shenton,  3  Q.  B.  449  (E.  C.  L.R.T0I. 
43),  Chauntler  v.  Robinson,  4  Exch.  163,t  Rich  v.  Basterfield,  4  C.  B. 
783  (E.  G.  L.  R.  vol.  56),  conclusively  establish  that  an  owner  of  pro- 
perty who  is  not  in  possession  of  it  is  not,  merely  as  owner,  bound  to 
^TO"!  ^^P  ^^  ^^  repair,  or  ^answerable  to  persons  injured  through  its 
^J  being  out  of  repair.  Our.  ado,  vulL 

There  being  a  diflTerence  of  opinion  in  the  Court, 

WiGHTMAN,  J.,  now  delivereo  the  judgment  of  himself  and  of  Erlk, 
J.,  as  follows. 

The  question  in  this  case  is,  whether  there  was  evidence  that  the 
defendants,  at  the  time  the  misfortune  happened,  were  in  the  posses- 
sion or  occupation  of  an  area,  in  which  the  grating  that  caused  it  was 
situate,  so  as  to  make  them  chargeable  with  the  consequences  of  the 
grating  being  suffered  to  be  in  a  dangerous  state  for  want  of  proper 
repairs.  The  area  was  part  of  a  messuage  of  which  the  defendants 
were  the  owners,  but  of  which  they  had,  long  before  the  accideot, 
granted  a  lease  for  thirty  years  to  one  Murton,  and  which  lease  was 
unexpired  at  the  time  of  this  accident.  The  lease  contained  a  proviso 
for  re-entry  in  case  of  non-payment  of  the  rent  in  fifteen  days  after 
it  became  due  and  payable.  The  lessee,  Murton,  had  sublet  oifferent 
parts  of  the  house  to  lodgers  or  undertenants,  who  had  each  the  lib- 
erty of  taking  water  from  a  tank  in  the  area,  and  of  passing  backwards 
and  forwards  along  the  area  for  that  purpose ;  but  no  one  of  them  had 
the  exclusive  possession,  or  right  to  the  exclusive  possession,  of  any 
part  of  it,  and  it  still  remained  in  the  possession  of  Murton,  the  lessee. 
For  some  time  after  the  lease  was  granted,  Murton  himself  occapied  a 
part  of  the  house ;  but,  before  the  accident,  and  before  his  becoming 
insolvent,  he  had  underlet  the  part  occupied  by  him,  and  had  gone  to 
live  elsewhere,  the  under-lessee  of  the  part  he  occupied  having  the 
*70fi1  *^™®  privilege  of  the  use  of  the  water  tank  and  the  passage  to 
^  it  over  the  area  that  the  other  occupants  of  apartments  in  the 
house  had.  In  July,  before  the  accident,  two  quarters'  rent  being 
then  in  arrear,  Murton  became  insolvent,  and  took  the  benefit  of  stat 
1  &  2  Vict.  c.  110;  and  on  the  26th  of  July  he  gave  up  the  lease  to 
the  official  assignee,  and  was  discharged  upon  the  80th  of  July.  Upon 
the  insolvency  of  Murton,  and  in  that  same  month  of  July,  the  defend- 
ants gave  notice  to  the  undertenants  or  lodgers  in  the  house  to  pay 
their  rents  to  them,  and  two  of  them  did  so ;  but  there  was  no  evidenos 
that  any  of  the  others  did.  The  accident  happened  on  the  4th  of  Au- 
gust, and  on  the  7th  of  August  the  agent  of  the  trustees  received  a 
notice,  dated  the  1st  of  August,  from  the  inspector  of  nuisances  for 
the  Holborn  district,  to  repair  the  grating,  and  it  was  immediate!/ 
afterwards  repaired  by  the  trustees.  In  the  following  November  the 
defendants  called  upon  the  assignees  of  the  insolvent,  in  the  usual 
manner  under  the  Act,  to  elect  whether  they  would  accept  the  lease 
or  deliver  it  up  to  the  defendants,  and  the  assignees  elected  to  deliver 
up  the  lease  and  possession  of  the  premises  to  the  defendants^  and  did 
so. 

By  the  60th  section  of  the  Act,  if  the  assignees  of  the  insolvent  ac- 
cept the  lease,  the  insolvent  is  discharged  from  payment  of  the  rent 
and  performance  of  the  covenants  for  the  future;   but  there  is  00 
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provision  in  the  Act  for  determining  the  term,  or  relieving  the  in- 
solvent from  liability  to -pay  the  future  rent  and  to  perform  the  cove- 
nants, in  case  the  assignees  do  not  accept  the  lease,  and  the  lessor  does 
not  apply  to  have  it  delivered  up  unless  they  do  so.     The  lease,  there- 
fore, was,  we  apprehend,  a  valid  subsisting  lease  down  to  the  month 
of  ^November  after  the  accident,  unless  the  defendants  had    i-^^ait 
previously  put  an  end  to  it  by  re  entry  under  the  proviso.     It    '- 
seems  to  us  that  what  they  did  was  quite  insufficient  to  amount  to  a 
re-entry :  and  indeed  they  appear  to  have  been  of  that  opinion  them- 
selves ;  for,  by  calling  upon  the  assignees  to  elect  whether  they  would 
accept  the  lease  or  not,  they  admitted  that  it  was  still  subsisting.     It 
is  said,  however,  for  the  plaintiff,  that,  however  this  may  be,  the  de- 
fendants, by  giving  notice  to  the  undertenants  of  their  lessee  to  pay 
their  rents  to  them,  and  which  some  of  the  undertenants  did,  became, 
either  rightfully  or  wtongfuUy,  in  the  actual  occupation  and  posses- 
sion of  the  whole  of  the  demised  premises  ;  not  only  of  the  part  occu- 
pied by  those  tenants  who  complied  with  the  notice,  but  of  the  rest 
of  the  premises,  including  the  area  and  grating,  of  which  none  of 
them  had  the  exclusive,  or  indeed  any,  possession.     The  notice  given 
by  the  defendants  to  the  undertenants  or  lodgers  does  not  require 
them  to  deliver  possession,  but  to  pay  their  rents  to  the  defendants ; 
and  their  compliance  with  that  request  would  not  change  the  actual 
possession  or  occupation,  which  would  remain  as  before,  with  the 
aifference  only  of  the  undertenants  of  Murton  becoming  by  attorn- 
ment tenants  of  the  defendants  of  such  parts  of  the  premises  as  they 
were  in  the  occupation  of.     The  defendants  are  sued  in  this  action  as 
being  in  the  possession  and  occupation  of  the  premises  and  grating 
where  the  accident  happened,  and  for  its  being  their  duty  to  keep  the 
grating  in  a  proper  state.    It  appears  to  us,  however,  that  they  have 
done  nothing  to  estop  them  from  denying  that  they  had,  before  and  at 
the  time  of  the  accident,  avoided  the  lease,  and  re-entered  upon  the 
actual  possession  and  occupation  of  the  premises,  *and  that   ri^nQo 
they  had  not  done  so  either  in  fact  or  in  law ;  and  we  therefore   ^  ' 
think  that  there  was  not  sufficient  evidence  ^o  warrant  the  verdict,  and 
that  the  rule  should  be  made  absolute. 
The  learned  Judge  then  read  the  following  judgment  of 
Lord  Campbell,  C.  J. — In  this  case  it  was  proved,  and  it  is  not 
dtspiuted,  that  the  plaintiff^  a  child  between  five  and  six  years  old,  had, 
on  the  4th  of  August  1856,  suffered  severe  injury  from  falling  through 
a  grating  in  an  area  belonging  to  the  house  No.  23,  Bedford  Street, 
this  area  being  part  of  the  premises  let  with  the  house,  and  there  being 
a  tank  of  water  in  this  area  for  the  use  of  the  persons  living  in  this 
house.    It  was  likewise  proved,  and  it  is  not  disputed,  that  the  plain- 
tiff had  thus  suffered  from  the  negligence  of  some  person  or  persons 
ia  not  keeping  the  grating  in  repair,  and  that  an  action  is  maintain- 
able at  the  suit  of  the  plaintiff'  against  the  person  or  persons  charge- 
able for  such  negligence.     The  verdict  passed  by  consent  for  the 
plaintiff,  with  175/.  damages,  subject  to  the  opinion  of  the  Court 
whether  there  was  any  evidence  to  go  to  the  jury  to»show  that  the 
defendants  were  so  chargeable,  the   Court  having  power  to  draw 
inferences  of  fact  from  the  evidence.     Evidence  was  given  that  the 
house  and  premises  were  the  property  of  the  defendants,  the  Trustees 
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of  the  Bedford  Charity ;  that  the  defendants,  on  the  first  of  April 
1858,  demised  the  house  and  premises  to  one  Murton  for  thirty  years, 
at  the  rent  of  fifty  guineas  a  year,  payable  quarterly  at  the  usual 
quarter  days,  with  a  right  of  re-entry  if  the  rent  should  at  any  time  be 
inarrear  more  than  fifteen  days^*  that  Murton  for  some  time  occopied 

*70d1  *^^^  ^^^^  ^^^^  himself  and  let  out  the  rest  of  the  house,  cod- 
-'  sisting  of  a  shop  and  a  number  of  separate  apartments,  to 
separate  weekly  lodgers,  each  having  a  right  to  draw  water  from  the  taoic 
and  to  make  use  of  the  area  for  this  purpose ;  that  in  March.  1856, 
Murton  let  the  first  fioor  likewise  to  a  weekly  lodger,  and  ceased  to 
reside  on  the  premises ;  that  he  did  not  pay  the  quarter's  rent  dne 
at  Lady  Day  1856,  nor  the  quarter's  rent  due  at  Midsummer  follow- 
ing, both  of  which  are  still  in  arrear ;  that,  getting  into  pecuniary  dif- 
ficulties, he  was  obliged  to  take  the  benefit  of  the  Insolvent  Act; 
that  about  the  25th  of  July,  1856,  he  gave  up  'the  lease  to  the  officii! 
assignee  in  whom  it  had  vested ;  that  he  was  opposed  by  the  Trustees 
of  the  Bedford  Charity,  they  being  the  only  parties  who  opposed  him ; 
that  he  was  asked  by  the  judge  of  the  Insolvent  Court  whether  he 
should  like  to  resign  the  lease  to  the  assignee  of  the  Courts  and  he 
said  he  should  like  to  do  so ;  that  he  was  discharged  on  the  30th  of 
July,  1856 ;  that,  being  examined  as  a  witness  on  this  trial,  he  said 
he  had  not  since  had  anything  to  do  with  the  house  or  premises;  that 
three  or  four  weeks  before  the  4th  of  August,  a  person  employed  to 
manage  the  propertv  under  the  authority  of  the  defendants  called  od 
one  of  the  weeklv  fodders  and  said  he  would  receive  the  rents  in 
future,  and  that  the  lodger  was  not  to  pay  rent  longer  to  Murton;  that 
this  lodger  afterwards  paid  the  rent  to  the  collector  of  the  Bedford 
Charity  Estates,  on  account  of  the  Trustees  of  the  Bedford  Charity; 
that  this  lodger  paid  him  rent  in  this  way  before  the  4th  of  August, 
1856,  and  has  continued  to  do  so  down  to  the  present  time ;  that  about 
two  weeks  before  the  accident  an  agent  to  the  defendants  called  on 
^yiA-i  another  of  the  weekly  tenants  and  *told  her  not  to  pay  more 
^  rent  to  Murton,  and  that  after  that  she  paid  her  rent  to  the  col- 
lector of  the  defendants  till  the  end  of  the  year  ;  that  on  or  about  the 
7th  of  August,  immediately  aft;er  the  accident,  Mr.  Travers,  the 
weekly  lodger  who  had  the  first  floor  under  Murton,  and  who  was 
then  in  the  occupation  of  it,  and  who,  at  the  request  of  the  collector 
of  the  rents  for  the  Trustees  of  the  Bedford  Charity,  had  paid  rent  to 
them,  was  served  with  a  notice  from  the  Inspector  of  Pavements,  of 
which  the  following  is  a  copy.  [His  lordship  read  the  notice.]  That 
Travers  immediately  handed  over  this  notice  to  the  person  who 
managed  the  property  for  the  Trustees  of  the  Bedford  Charity.  That 
immediately  afterwards  the  grating  was  repaired  under  the  authority 
and  at  the  expense  of  the  Bedford  Trustees;  that  the  Trustees  took 
proceedings  in  the  Insolvent  Court  to  obtain  the  indenture  of  lease; 
that  on  the  11th  of  November,  1856,  an  order  was  made  under  the 
seal  of  the  Insolvent  Court  for  the  lease  to  be  delivered  up  to  the 
Trustees ;  and  that  on  the  14th  of  November  the  lease  was  received 
by  them.       , 

I  am  of  opinion  that  there  was  evidence  to  go  to  the  jury  to  show 
that  the  defendants  were  answerable  for  the  negligenoe  by  which  the 
child  suffered ;  thia  being  the  only  question  reserved.     They  clearly 
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are  not  answerable  merely  as  owners ;  but  I  think  that  they  must  be 
considered  as  in  possession  of  the  grating  before  and  at  the  time  when 
the  accident  happened.     Had  the  accident  happened  immediately  be- 
fore Murton  petitioned  under  the  Insolvent  Act,  I  consider  that  he 
would  have  been  liable  although  he  had  then  let  the  first  floor.     The 
area,  tank,  and  grating  had  been  demised  to  him,  and  he  never  had 
demised  them  to  any  other  person.     Each  *of  his  subtenants  r^^-i -i 
had  the  easement  of  obtaining  water  from  the  tank,  and  cross-   ^ 
ing  the  area  and  the  grating  for  that  purpose,  without  any  possession 
of  the  area  or  the  grating;  and  it  was  his  duty  to  keep  the  grating  in 
good  repair.     But  after  he  had  taken  the  benefit  of  the  Insolvent  Act, 
and  had  delivered  up  the  lease  to  the  official  assignee,  he  ceased  to 
have  any  interest  in  the  lease ;  and  whether  it  was  to  be  sold  for  the 
benefit  of  his  creditors,  or  repudiated  by  the  official  assignee  and  de- 
livered up  to  the  lessors,  was  a  matter  of  no  importance  to  Murton, 
the  lessee.     It  has  been  asked  whether  the  Trustees,  by  requiring  the 
lodgers  to  pay  their  rent  to  them,  intended  to  commit  a  trespass  and 
to  oust  the  lessee.   I  believe  that  they  had  no  such  intention.   But,  under 
the  power  reserved  to  us  to  draw  inferences  from  the  evidence,  I 
draw  the  inference  that  the  Trustees  believed  they  had  a  right  to  re- 
enter for  non-payment  of  rent,  and  that  it  was  unoer  this  power  they 
entered,  so  that  the  rent  should  thereafter  be  paid  to  them,  and  not  to 
the  lessee.    They  did  not  demand  (as  was  at  one  time  aupposed  dur- 
ing the  argument)  the  rent  which  was  due  to  them  from  the  lessee, 
but  the  rent  which  the  lodgers  had  agreed  to  pay  to  him.     Whether 
or  not,  in  strictness  of  law,  they  had  a  right  to  re-enter  for  non-pay- 
ment of  rent,  I  think,  upon  the  evidence,  that  they  entered  as  land- 
lords under  a  claim  of  right  to  exercise  the  powers  belonging  to  them 
as  landlords  as  if  the  lease  had  determined.     They  still  took  steps  in 
the  Insolvent  Court  to  get  possession  of  the  indenture  of  lease ;  but 
that  was  to  complete  their  title,  and  to  get  rid  of  any  claim  that 
might  afterwards  be  set  up  by  the  official  assignee.    Receiving  the 
notice  from  the  Inspector  of  Pavements,  requiring  the  occupier  to 
repair  the  grating,  they  immediately  repaired  it  at  their  own   r^d^i  n 
•expense,  nothing  more  having  happened  between  the  time  of  •- 
the  accident  and  the  repair  of  the  grating  to  render  them  liable. 
Having  pla^ced  themselves  in  all  respects,  as  far  as  they  could,  in  the 
position  of  Murton  before  his  insolvency,  I  do  not  think  it  lies  upon 
them  to  say  that  their  title  was  incomplete ;  that  they  were  wrongdoers, 
and  that  they  received  rent  from  the  lodgers  to  which  the  law  gave 
them  no  claim.     If  this  was  their  position  when  the  accident  hap- 
pened, they  could  not  get  rid  of  their  liability  by  the  steps  which 
they  afterwards  took  in  the  Insolvent  Court. 

It  was  contended  at  the  bar,  that,  before  Murton's  Insolvency,  the 
ohiigation  of  keeping  the  grating  in  repair  rested  on  the  lodgers ;  and 
that,  even  if  the  lease  had  been  determined,  and  the  defendants  had 
heen  in  the  receipt  of  rent  from  all  the  lodgers,  the  defendants  would 
not  be  liable,  and  the  only  remedy  would  be  against  the  lodgers 
jointly  or  separately.  It  is  certainly  well  settled  that  where  houses 
or  lands  are  let  and  in  the  possession  of  the  lessee,  the  lessor  is  not 
liable  for  the  negligent  management  of  the  property  in  the  exclusive 
possession  of  the  lessee.    But  I  have  before  observed  that  no  lodger 
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in  this  house  was  lessee  of  the  area,  tank,  or  grating,  and  that  the 
possession  of  so  much  of  the  demised  premises  must  have  beea 
deemed  to  have  been  in  Murton  before  his  insolvency,  and  was  after- 
wards in  the  defendants.  ItWM  not  suggested  that  the  plaintiff  could 
have  any  remedy  against  Murton  or  the  official  assignee.  It  certainij 
does  not  necessarily  follow  that  the  defendants  are  liable  because  do 
one  else  is  liable ;  but,  when  they  so  far  had  resumed  the  possession, 
and  were  in  receipt  of  the  weekly  payments  of  the  lodgers,  and  hsd 
*71S1  P^^^^  themselves  in  the  situation  of  Murton,  who,  as  lessee, 
-'  *would  have  been  liable,  and  where  they  appear  to  have 
acknowledged  their  liability  by  repairing  the  grating,  I  do  not  think 
I  am  bound  to  resort  to  any  astuteness  for  the  purpose  of  exempting 
them  from  liability.  The  cases  cited  in  argument  need  not  be  com- 
mented upon,  as  they  merely  show  what  I  have  stated  to  be  clear  law, 
that  the  owner,  qu4  owner,  is  not  liable  for  the  negligence  of  tbe 
tenant  in  respect  of  the  demised  premises  in  the  tenant's  occupation. 
But,  for  the  reasons  I  have  offered,  I  think  that,  at  the  time  when  the 
accident  happened,  the  defendants  may  be  considered  as  occupiers  of 
the  grating ;  that  there  was  evidence  to  go  to  the  jury  to  prove  that 
they  are  chargeable  with  negligence  in  not  keeping  it  in  repair;  and  that 
the  rule  obtained  by  them  to  enter  a  nonsuit  ought  to  be  discharged. 
My  brother  Hill,  after  a  very  attentive  consideration  of  the  case, 
agreeing  with  me,  the  Court  is  equally  divided,  and  in  strictness  the 
rule  would  drop ;  but  we  think  the  better  course  will  be  for  the 
junior  Judge  to  withdraw,  so  that  judgment  may  pass  for  the  defend- 
ants, and  an  opportunity  may  be  given  to  the  plaintiff  to  appeal  to 
the  Court  of  Exchequer  Chamber.  Judgment  for  defendants. 


♦714]  *m  THE  EXECHEQUR  CHAMBER. 

(Error  from  the  Court  of  Queen's  Bench.) 

BISHOP,  an  Infant,  by  her  Next  Friend,  Appellant,  v.  The  Trustees 
of  the  BEDFORD  Charity,  Respondents.    Nov.  30. 

For  hmid-Dote,  we  antd,  p.  €98. 

From  the  above  decision  the  plaintiff  appealed. 

The  case  was  argued  in  last  Trinity  yacation.(a) 

Digby  Seymour  argued  for  the  appellant :  and,  in  addition  to  hia 
argument  in  the  Court  below,  contended  that  the  insolvency  of  Mar- 
ton,  in  July,  1856,  then  ipso  facto  vested  the  lease  granted  to  him  in 
the  respondents  the  official  assignee  not  having  elected  to  take  t ; 
Doe  dem.  Palmer  v,  Andrews,  4  Bing.  848  (E.  C.  L.  R.  vol.  13);  and 
that,  consequently,  the  respondents  were  liable  for  the  injury  sus- 
tained by  the  appellant  in  the  following  August,  even  though  tbe 
Court  should  be  of  opinion  that  the  respondents  had  done  no  act 
equivalent  to  a  re-entry,  under  the  proviso  for  re-entry. 

(a)  Satarday,  Jane  18th ;  before  Cookbarn,  C.  J.,  Williami,  J.,  Willea,  J.,  Marda,  B.,  Bna- 
well,  B.,  WaUoD,  B.,  aod  Channell,  B. 
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Keane,  control,  contended  that  the  lease  remained  vested  in  Murton, 
notwithstanding  and  after  his  insolvency,  until  the  respondents  had 
done  some  act  to  manifest  their  acceptance  of  it ;  for  that  the  law,  in 
this  respect,  was  the  same  with  regard  to  insolveat,  as  it  wbm  r^^i  5 
*wiifa  regard  to  bankrupt,  lessees.  He  relied  upon  Copeland  *■ 
V.  Stephens,  1  B.  &  Aid.  593,  in  support  of  his  argument ;  and  re- 
peated, in  substance,  the  reasons  urged  by  him  in  the  Court  below,  as 
establishing  that  the  respondents  had  done  no  act,  before  the  accident, 
to  avoid  the  lease  to  Murtop,  and  were  not,  as  mere  owners  of  the 
premises  at  that  time,  responsible  for  the  defective  repair  of  ^he  grating. 

Our.  adv.  vuU. 
Williams,  J.,  now  delivered  the  following  judgment  of  the  Court. 
At  the  close  of  the  argument  in  this  case,  it  was  suggested  that 
there  was  good  reason  to  hope  it  might  be  settled  amicably ;  and  for 
that  reason  this  Court  abstained  from  giving  judgment.  We  have 
just  been  informed  that  this  hope  has  been  disappointed,  and  we 
therefore,  without  further  delay,  proceed  to  express  the  decision  to 
which  we  have  come.  For  the  reasons  given  in  the  judgment  of  Jus- 
tices Wightman  and  Erie,  we  agree  with  them  in  thinking  that,  look- 
ing at  the  facts  of  the  case,  there  is  no  evidence  to  show  that  the 
defendants,  either  in  law  or  in  fact,  had,  before  or  at  the  time  of  the 
accident  in  question,  avoided  the  lease  and  re-entered  upon  the  pos- 
session or  occupation  of  the  premises ;  and,  further,  that  they  do  not 
appear  to  have  done  anything  to  estop  them  from  denying  that  they 
had.  We  are  therefore  of  opinion  that  there  was  not  sufficient  evi- 
dence to  sustain  the  verdict,  and,  consequently,  the  judgment  must  be 
affirmed. 

With  reference  to  the  interest  of  Murton  in  the  lease,  *it  mav  rmnya 
be  observed  that,  upon  the  true  construction  of  the  present  Insol-  *■ 
vent  Act,  1  k  2  Vict.  c.  110,  a  lease made  to  a  person  who  afterwards 
seeks  the  benefit  of  the  Act,  remains  vested  in  him  until  either  it  is  taken 
to  by  the  assi^ees,  or  given  up  to  the  landlord.  The  opinions  for- 
merly enteftamed  to  the  contrary  (see  Doe  dem.  Palmer  v.  Andrews, 
4  Bing.  348  (E.  C.  L.  R.  vol.  13)),  were  founded  upon  the  fact  of  the 
a&signment  being  by  the  deed  of  the  insolvent  himself,  and  they  have 
no  longer  any  application  since  the  vesting  order  has  been  made  the 
act  of  the  Court.  In  this  respect  there  is  not  now  any  essential  dif- 
ference  between  the  case  of  a  bankrupt  and  that  of  an  insolvent. 

Judgment  affirmed. 


The  QUEEN,  on  the  prosecution  of  the  Overseers  of  HAMPTON, 
V.  The  Company  of  Proprietors  of  the  WEST  MIDDLESEX 
Waterworks.    Feb.  25. 

k  Wsterworkf  Companj  was  empowered,  by  their  Aoti,  to  oooitmct  works  and  lay  mains  and 
^pM  throujb  and  nnder  certain  highways,  mads,  Ae.,  and  to  supply  certain  psrishes  with  water. 
Tbe  Company  erected,  in  the  parish  of  H.,  not  being  one  of  those  parishes,  engine-houses  and 
other  works,  and  lidd  down  a  main  thence,  part  of  which  ran  through  H.,  conveying  the  whole 
«f  the  water  to  retenroirs  in  another  parish,  from  which  resenroirs  the  water  was  distributed, 
throogh  other  mains  and  pipes,  to  the  eustomers  of  the  Company  in  the  scTeral  parishes  named 
in  their  Acts.  The  Company  derived  no  direct  profit  in  H.,  and  had  no  freehold  or  leasehold 
*it«rest  in  the  soil  of  the  highway. 
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Held  that,  the  Company  being  in  posseasion  of  the  maina  boned  in  the  aotU  and  thereforv.  ^ 
facto,  in  beneficial  occapatlon  of  the  part  of  the  toil  occupied  bj  the  maina,  the  CompaDj  vcn 
rateable  to  the  poor-rate  in  respect  of  them. 

Held  farther  that,  aa  regarded  the  prinoiple  of  aaaeasment,  the  Company  were  to  bo  falc4.  ia 
H.,  in  reapeot  of  the  plant,  engine-houses,  buildings,  wharfs,  mains,  lands,  and  premises,  ws  iat 
mere  land  and  buildings,  with  fixtures  and  machinery  attached,  and  deriving  some  additiocal 
Talue  from  their  capacity  of  being  applied  to  such  purposes  as  that  of  a  water  compaay :  sae^ 
additional  value  being  derived  from  an  increase  of  demand  beyond  supply,  aoeording  ta  tbt 
principle  regulating  exchangeable  value,  and  not  by  reference  to  receipts  earned  ia  aoedMr 
parish,  beyond  assuming  that  they  were  suAcient  to  pay  for  all  outgoings,  ineladiag  prvili  a 
capital. 

By  a  poor-rate,  made  on  19th  November,  1856,  upon  the  parish  of 
Hampton,  in  the  county  of  Middlesex,  the  appellants  were  assessed  u 
follows : 


Name  of 
Oeeupiar. 

Name  of 
Owner. 

Description  of 
rated  property. 

Gross 

estimated 

Talue. 

Rateable 
value. 

Rate  at 

l«.6(^iB 

thapooal 

West  Middlesex 

Waterworks 

Company. 

West  Middlesex 

Waterworks 

Company. 

Plant,  engine- 
house,  cottages, 
buildings,  wharfs, 
mains,  land,  and 
premises. 

£2650 

£2300 

£172 :  161. 

On  appeal  against  the  above  rate,  the  parties  agreed  to  state  a  case, 
which  was  substantially  as  follows : 

The  West  Middlesex  Waterworks  Company  were  incorporated  in 
1806,  by  Stat.  46  G.  3,  c.  cxix.(a)  The  objects  of  the  undertaking 
were,  by  constructing  waterworks,  making  reservoirs,  laying  pipes, 
&c.,  to  raise  water  from  the  Thames,  and  to  supply  certain  places  men- 
tioned in  the  Act,  and  other  places.  The  parish  of  Hampton  is  not 
named  in  the  Act.  By  this  Act  the  Company  were  empowered  to 
construct  works  and  lay  down  mains  and  pipes  through  and  under  the 
several  highways,  roads,  passages,  streets,  &c.  By  another  Act,  50  G.8, 
c.  xxxii.,(6)  the  Company  were  empowered  to  supply  other  parishes 
and  places  in  London,  as  therein  enumerated ;  and  the  powers  con- 
ferred on  the  Company  bv  the  previous  Act,  of  supplying  other  places 
than  are  therein  specifiea,  or  any  places  adjacent  to  the  places  speci- 
fied, was  repealed.  Thus  the  Company  is,  by  *express  enact- 
ment, prohibited  from  supplying  "the  parish  of  Hampton"  with 
water.  The  Company,  at  first,  drew  their  supply  of  water  from  the 
Thames  a  little  above  the  present  Hammersmith  Bridge,  by  means  of 
a  main  laid  into  the  river  opposite  the  engine-house.  The  engine- 
house  and  works  were  at  Hammersmith ;  and  from  thence  the  water 
was  supplied  through  mains  and  service  pipes  to  the  district  which 
they  served.  For  the  purpose  of  facilitating  this  supply  the  Company 
constructed  two  reservoirs,  one  at  Kensington  and  the  other  at  Barrow 
Hill,  adjoining  to  Primrose  Hill.  The  Company  supplied  every  parish 

(a)  Local  and  personal,  publie.     **  For  supplying  with  water  the  iohabitaats  of  Keariagtea, 
Hammersmith,  Brentford,  Battersea,  Putney,  Riehmond,  and  seTeral  other  paTtohea,*  Ae. 

{h)  Loeal  and  personal,  publie.    **  To  enable"  the  Company  "  to  raise  a  ftirther  sam  of  i 
and  to  alter,  vary,  amend,  and  enlarge  the  powers  of"  staL  40  tt.  S,  o.  oujk 
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through  which  their  mains  and  pipes  wer^  laid,  with  water,  these 
parishes  being  mentioned  in  one  or  other  of  the  said  Acts,  and  thus 
derived  profit  from  each  parish  in  which  their  mains  and  pipes  were 
laid.     With  a  view  to  improve  the  quality  of  the  water  supplied  by 
the  Company,  they  several  years  since  (about  1827)  purchased  a  large 
tract  of  land  on  the  Surrey  side  of  the  Thames,  on  part  of  which  they 
constructed  two  large  reservoirs,  and  they  then  drew  their  source  of 
supply  higher  up  the  Thames,  near  Barnes  Terrace,  being  at  the 
westernmost  end  of  the  western  reservoir.     In  the  year  1852  the 
general  question  of  water  supply  to  the  metropolis  was  raised ;  and  it 
was  then  enacted  by  stat.  15  &  16  Vict.  c.  84,  that  none  of  the  water 
companies  supplying  the  metropolis  with  water  should,  after  a  period 
therein  specified,  take  their  supply  of  water  from  the  Thames  within 
the  tidal  influence.   This  naturally  led  to  a  reconstruction  of  the  worics 
of  The  West  Middlesex  Waterworks  Company.     The  Company  th'in 
determined  to  take  their  supply  of  water  from  the  Thames  at  Han\p- 
ton  (above  the  town),  and  to  construct  at  Hampton  an  engine-house 
and  other  works  necessary  *to  draw  the  water  from  that  source,   r*^  -i  a 
and  send  the  water  through  a  main  along  the  high  road  to  their   '- 
reservoirs  at  Barnes.     To  enable  the  Company  to  construct  their  n?.w 
works  they  obtained  an  Act  of  Parliament,  15  &  16  Vict.  c.  clix.(a)  l)n 
the  last-mentioned  act  being  passed,  the  Company  purchased  some  Innd 
at  Hampton,  on  which  they  have  erected  engine  and  boiler  houses,  in 
which  are  two  steam-engines,  boilers  and  other  apparatus  necessary 
for  drawing  a  supply  of  water  from  the  Thames ;  and  the  Company 
has  also  laid  down  a  main  under  the  highway,  extending  from  their 
works  at  Hampton  to  the  reservoirs  at  Barnes.     This  is  the  conduit 
main,  thirty-six  inches  in  diameter„and  the  length  of  it  from  the  works 
to  the  boundary  of  the  parish  is  one  mile,  five  furlongs,  and  fifty -six 
yards.   The  whole  of  the  water  supplied  by  the  Company  is  conveyed 
through  this  main  into  the  Company's  reservoirs  at  Barnes:  it  is  then, 
accordinK  to  the  provisions  of  stat.  15  &  16  Vict.  c.  84,  filtered  in  filter- 
beds,  which  have  been  constructed  for  that  purpose,  adjoining  the 
easternmost  of  the  two  reservoirs ;  and  the  water  so  filtered  is  then 
drawn  into  the  Company's  mains  at  Hammersmith,  and  thence  sup- 
plied to  the  customers. 

The  Company  derive  no  direct  profit  whatever  in  the  parish  of 
Hampton,  nor  have  they  any  freehold  or  leasehold  interest  in  the  soil 
of  the  highway  through  which  their  main  is  laid ;  but  they  could  not 
supply  the  water  so  raised  to  their  customers  without  using  the  main 
in  question  for  its  conveyance. 

The  Company  contena  that  they  are  not  rateable  at  all  in  respect 
of  this  main,  and  that  the  Company's  *  works  in  Hampton  are  r«i70A 
to  be  rated  as  ordinary  buildings,  without  reference  to  the  ^ 
profit  earned  by  the  Company ;  and,  if  the  Court  should  be  of  opinion 
that  the  Company  are  liaole  to  be  rated  in  respect  of  their  main,  the 
Company  then  contend  that  they  are  onl^  liable  to  be  rated  in  respect 
of  the  land  actually  occupied  by  the  main,  and  not  in  respect  of  the 
profits  derivable  from  the  other  parishes  which  they  supply. 
The  parish  contend  that  the  whole  works  and  main  are  rateable, 

(a)  Loeftl  and  penonal,  puhlic.    "  For  enabling"  the  Company  "  to  obtain  bj  agreement  m 
npplj  of  wator  from  the  Tbaraei  above  the  reaeh  of  the  tide,"  ko. 
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and  that  the  Company  are  to  be  rated  in  reference  to  the  profit  derived 
in  the  parishes  to  which  the  water  is  conveyed  by  their  agency. 

The  questions  for  the  opinion  of  the  Court  were,  first :  Whether 
the  Company  were  rateable  for  the  main ;  and,  secondly,  on  what 
principle  the  Company  were  to  be  rated,  the  amount  to  be  settled  bj 
arbitration. 

The  case  was  argued  in  last  Michaelmas  Terra,(a)  by  Lush,  for  the 
respondents,  and  BoutU,  for  the  appellants.  The  argument,  and  the 
cases  cited,  appear  sufficiently  from  the  judgment.      Our.  adv.  wlL 

WiGHTMAN,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  first  question  is,  whether  the  Company  are  rateable 
for  their  mains  which  are  laid  under  the  surface  of  the  highway, 
without  any  freehold  or  leasehold  interest  in  the  soil  thereof  being 
vested  in  the  Company.    We  think  they  are. 

These  mains  are  fixed  capital,  vested  in  land.  The  Company  is  in 
*72n  possession  of  the  mains  buried  in  the  *8oil,  and  so  is,  de  fectA 
-'  m  possession  of  that  space  in  the  soil  which  the  mains  fill,  for 
a  purpose  beneficial  to  itself.  The  decisions  are  uniform  in  holding 
gas  companies  to  be  rateable  in  respect  of  their  mains,  although  the 
occupation  of  such  mains  may  be  de  facto  merely,  and  without  anv 
legal  or  equitable  estate  in  the  land  where  the  mains  lie,  by  force  of 
some  statute. 

To  the  second  question,  requiring  the  principle  to  be  stated  on 
which  the  Company  is  to  be  rated  in  respect  of  their  plant,  engine- 
houses,  cottages,  buildings,  wharfs,  mains,  land  and  premises,  we 
answer,  in  the  words  of  The  Mile  End  Old  Town  Case,  10  Q.  B.  210 
(E.  C.  L.  B.  vol.  59),  that  it  is  to  be  rated  as  for  mere  land  and  buildings, 
with  fixtures  and  machinery  attached,  and  deriving  some  additional 
value  from  their  capacity  of  being  applied  to  such  purposes  as  that 
of  a  water  Company ;  and,  we  add,  such  additional  value  is  derived 
from  an  increase  of  demand  beyond  supply,  according  to  the  principle 
regulating  exchangeable  value,  and  not  by  reference  to  receipts  earned 
in  another  parish,  beyond  assuming  that  they  are  sufficient  to  par  for 
all  outgoings,  including  profits  on  capital.  If  an  apparatus  oocopied 
by  one  occupier,  consisting  of  several  parts,  lies  in  one  parish,  the 
rate  is  on  the  whole,  and  is  received  by  that  parish.  If  such  an 
apparatus  lies  in  several  parishes,  the  occupier  is  liable  for  the  same 
amount  of  rateable  value,  and  no  more ;  out  that  amount  is  to  be 
apportioned  among  the  parishes  in  which  it  lies ;  and  the  question 
then  arises,  as  in  the  case,  what  is  the  principle  which  regulates  snch 
apportionment  ?  It  is  clear  that  each  parish  must  rate  the  part  that 
lies  within  it:  such  part  becomes  a  separate  rateable  subject  in  that 
^7921  *P^^^^^'  ^^^  must  be  rated,  according  to  the  Parochial  Assess* 
-'  ment  Act,  upon  an  estimate  of  the  rent  which  that  part  woaM 
yield  after  proper  deductions.  In  practice,  a  tenant  of  the  parochial 
portion  of  a  canal,  railway,  gasworks,  waterworks,  or  the  like,  has 
rarely,  if  ever,  been  known.  But  an  hypothetical  tenant  must  be 
assumed ;  and  the  terms  of  such  a  tenancy  are  not  difficult  to  be  cod- 
ceived.  If,  in  the  hypothesis,  some  necessary  incidents  are  also 
assumed  to  be  involved,  such  as,  first,  that  each  part  of  the  apparatus 

(a)  Saturday,  November  6tb.    Before  Lord  CampbeU,  C.  J.,  Wightmaa,  J.,  Erie,  Jn  u' 
UUl,  J. 
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is  to  continue  in  joint  co-operation,  no  one  tenant  of  an  essential  part 
being  able  to  stop  his  part;  secondly,  that  the  title  to  the  required 
land  is  permanent,  so  tnat  there  is  no  risk  of  being  compelled  to  move 
fixed  capital;  thirdly,  that  there  is  land  in  the  required  quantity,  and 
capital  to  be  invested  therein,  and  occupants  ready  to  take  and  work 
parts  yielding  profit,  as  tenants  at  rack-rent,  and  parts  not  yielding 
profit,  as  contractors  for  remuneration,  provided  any  greater  profit 
can  be  obtained  than  is  ordinary  in  such  relations.  If  a  tenancy  of 
each  parochial  part  be  assumed  according  to  this  hypothesis,  then, 
although  each  parish  rates  separately  upon  its  own  estimate  of  the 
value  of  the  part  lying  within  it,  and  the  law  gives  no  power  of 
making  all  the  parishes  co-operate  in  rating  the  several  parts  lying  in 
each,  nevertheless  this  Court  is  bound  to  protect  the  occupier  of  such 
an  apparatus  from  being  rated  beyond  the  rateable  value  of  the  whole 
taken  together:  and  it  is  in  reference  to  this  protection  that  the  Court 
must  take  into  its  consideration  at  once  all  the  separate  rates,  as  so 
many  claims  upon  one  given  fund,  and  must  apportion  that  fund, 
bearing  in  mind  that  every  addition  to  the  rateable  value  assigned  to 
one  parish  must  be  a  subtraction  from  the  rateable  value  *  which  r^^oo 
might  be  given  to  some  other  parish.  Supposing,  then,  the  '- 
apparatus  to  be  apportioned  to  several  tenants  according  to  the  parts 
in  several  parishes,  the  tenants  of  the  parts  directly  earning  net  profits 
in  a  parish  would  be  rated  by  that  parish  for  all  the  profits  earned 
therein;  this  being  the  parochial  principle  of  apportionment  which 
has  been  unanimously  upheld  hitherto  in  respect  of  all  canals,  rail- 
ways, water  companies,  gas  companies,  and  bridges.  But  the  tenants 
of  the  parts  directly  earning  no  profit  would  not  be  liable  to  be  rated 
in  respect  of  any  rent  in  the  ordinary  sense,  which  is,  profit  remain- 
ing after  all  deductions  have  been  taken  from  the  receipts.  But,  as 
these  parts  of  the  apparatus,  directly  earning  nothing,  but  indirectly 
conducing  to  such  earnings  elsewhere,  are  assumed  to  continue  in 
operation,  the  Company,  to  whose  interest  such  continued  operation  is 
essential,  must  be  assumed  to  pay  adequate  remuneration  to  a  con- 
tractor for  land  and  fixed  capital  vested  therein,  together  with  the 
labour  and  skill  requisite  for  the  efiective  continuance  of  such  opera- 
tion; and  this  contractor  with  the  Company  would  stand  in  the  rela- 
tion of  occupying  tenant  to  the  parish,  and  the  part  within  the  parish 
would  be  the  rateable  subject,  and  the  local  rateable  value  would  be 
such  sum  as  would  pay  the  rent  of  the  land  and  the  profit  on  fixed 
capital  therein. 

It  is  said,  in  the  Mile  End  Case,  10  Q.  B.  210  (E.  C.  L.  B.  vol.  59), 
that  the  parts  indirectly  conducing  to  produce  profit  are  to  be  rated 
as  mere  land,  &c.,  with  some  additional  value  from  their  capacity  of 
being  applied  to  such  purposes  as  those  of  a  water  company.  The 
meaning  of  these  words  would  be  exemplified  in  this  case,  if  it  be 
snppos^  that  the  bank  *of  the  Thames,  and  the  underground  r^noA 
of  the  highways  in  Hampton,  were  heretofore  of  no  rateable  ^ 
value;  but  that,  when  a  wharf  on  the  bank  was  required  to  raise 
water  from  the  Thames,  and  when  the  underground  of  the  highways 
was  required  for  the  laying  mains  giving  transit  to  such  water,  the 
owners  of  the  soil  of  tne  bank  and  of  the  highway  could  get  some 
payment  for  allowing  the  use  of  their  soil.     Thus  land  which  before 
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produced  nothing  would  produce  Bomething,  and  so  have  some  rate- 
able value;  v^hich  would  be  an  addition  arising  solely  from  its  capa- 
city for  being  used  for  a  water  company.  Value  is  derived  entirely 
from  the  relation  of  demand  to  supply;  and,  if  a  water  company 
comes  into  competition  with  a  mere  agriculturist  for  land  for  water 
works,  an  addition  is  made  to  the  value  of  such  land  by  the  addi- 
tional competition.  This  principle  might  raise  land  worth  nothing 
into  being  worth  something,  as  above  supposed,  and  land  worth 
something  into  higher  value  in  the  case  of  a  site  for  a  steam-engine, 
with  yard  and  shed,  and  cottages  attached,  or  of  a  site  for  a  reservoir 
or  filtering  bed  and  the  like.  Upon  the  common  principles  regulating 
value  it  is  enhanced  in  proportion  to  the  scarcity  of  the  thing  in 
demand;  so  that,  if  a  few  levels  only  were  suitable  for  the  required 
transit,  or  a  few  sources  of  water  alone  were  accessible,  the  price 
would  be  higher.  In  this  sense  the  words  cited  above  fi'om  the  Mile 
End  Case  are  applied  to  the  mains  in  Hampton  in  their  ordinary 
meaning,  and  in  the  meaning  in  which  they  are  applied  to  stations, 
warehouses,  yards,  workshops,  and  the  other  premises  appertaining  to 
^^7251   ^^^^^^y^  ^^^  canals,  rated  on  the  principle  of  indirectly  *con- 

^  ducing  to  the  direct  earnings  of  railways  and  canals.  On  this 
principle  the  Company  contended  that  the  rateable  value  of  the  part 
of  the  apparatus  in  the  parish  of  Hampton  is  to  be  ascertained;  and 
we  are  of  opinion  that  tne  Company  is  right. 

The  parish  contended  for  a  higher  rateable  value;  and  it  remains 
to  consider  on  what  ground.  Mr.  Lush  argued  that  every  part  of  the 
apparatus  was  equally  essential  for  the  delivery  of  water  from  Hamp- 
ton to  the  Qonsumers  in  other  parishes ;  and  that  therefore  the  rate 
should  be  on  the  quantity  of  apparatus  in  Hampton.  The  answer  is 
twofold.  In  the  first  place,  all  the  apparatus  is  not  equally  essential 
The  subject  of  purchase  by  the  consumer  is  water  delivered  at  the 
required  place :  it  matters  not  to  him  whether  the  water  has  passed 
from  the  east  or  the  west,  or  been  raised  on  the  spot  from  a  well.  Tran* 
sit  of  water  is  not  the  subject  of  demand,  as  in  the  case  of  goods  or  passen 
gers  to  be  conveyed  by  railways  and  canals ;  but  the  water  itself 
brought  to  the  service  pipe  of  the  consumer,  the  junction  of  such 
pipe  with  main  bein^  the  source  of  profit.  Such  delivery  is  the  one 
indispensable  requisite  for  purchase ;  whereas  the  course  of  transit 
might  be  varied  in  manifold  directions,  according  to  convenience, 
without  affecting  the  value  of  the  water  to  the  purchaser.  In  the 
next  place,  no  definite  meaning  was,  or,  as  it  appeared  to  us,  ooold 
be,  given  to  **  quantity  of  apparatus'*  for  apportionment  of  rateable 
value.  Quantity  must  be  ascertained  by  some  measure,  lineal,  super- 
ficial, or  solid  :  and,  if  any  of  these  measures  were  applied  to  steam- 
engines,  reservoirs,  filtering  beds,  cottages,  mains,  and  the  like,  and 
*7261   ^^^  ^^^^  upon  the  sum  total  of  earnings  ^appropriated  acoord- 

^  ingly,  the  sum  total  would  be  disposed  of  upon  a  principle  not 
more  rational  than  a  lottery. 

The  cases  relating  to  apportioning  the  rateable  value  on  water  com- 
panies are  worth  consideration.  In  Rex  v.  The  New  River  Company, 
1  M.  &  S.  503  (E.  C.  L.  R.  vol.  28),  the  question  was,  whether  Amwell 
should  rate  Chadwell  Mead  at  oL  or  at  SOOL  The  case  stated  that  no 
profits  arose  in  Amwell :  that  the  land  alone,  without  the  spring,  was 
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of  the  value  of  61. ;  "  but,  if  the  advantage  which  the  Companj  de- 
rived from  the  use  of  the  spring  may  bj  law  be  included  in  the  rate 
upon  the  land,  the  land  and  the  spring  together  are  of  the  annual 
value  of  S002."  The  judgment  is  for  the  rate  on  800/.  This  case  has 
been  supposed  to  sanction  the  notion  that  the  parish  of  Amwell  was 
entitled  to  rate  land  in  Amwell  by  reference  to  profits  made  in 
Islington  or  elsewhere.  Probably  the  parish  officers  and  sessions 
may  have  included  a  reference  to  those  profits  in  the  amount :  but 
the  Court  entirely  ignores  any  such  reference,  and  takes  the  question 
to  be  whether  the  rate  is  to  be  on  two  acres  of  mere  land,  according 
to  the  value  of  land  of  that  kind  in  Amwell,  or  with  reference  to  its 
value  in  the  occupation  of  the  Company,  with  the  power  of  using  it 
for  their  purposes,  and  with  capital  laid  out  on.  it  making  it  fit  for 
those  purposes.  Lord  Ellenborough  confines  his  judgment  expressly 
to  the  local  value  in  Amwell ;  for  he  says,  "  The  water  has  a  certain 
ascertained  value  at  the  fountain  head ;  and  that,  if  it  has,  it  is  rate- 
able for  that  value,  irrespective  of  profits,  which  may  or  may  not  be 
derived  elsewhere  from*  distribution  through  pipes." 

In  Rex  v.  The  Mayor,  &c.,  of  Bath,  14  East  609,  the  question  of 
^apportionment  was  again  approached,  but  left  undecided,  r^no^r 
There  the  Corporation  had  collected  springs  in  the  parish  of  ^ 
Lyucomb  and  Widcomb  into  reservoirs,  and  distributed  the  water 
there  and  in  Bath ;  Uiuking  50/.  profit  by  the  sale  of  water  in  that 
parish,  and  650/.  in  Bath.  The  parish  rated  for  600/.,  claiming  the 
whole  profit,  because  all  the  water  was  derived  from  the  fountain 
head.  But  the  rate  was  quashed  because  a  large  portion  of  the  ap- 
paratus and  the  soil  in  which  the  pipes  were  laid,  producing  eleven- 
twelfths  of  the  water-rent,  was  situate  in  Bath ;  therefore  Lyncomb 
and  Widcomb  were  wrong  in  rating  for  the  whole  water-rent.  The 
source  of  the  water  not  being  rateable  for  all  the  profits  of  the  sup- 
ply, the  Court  decided  that  the  profit  from  the  water  ought  to  be 
apportioned,  but  gives  no  rule  for  apportioning. 

In  Begina  r.  Mile  End  Old  Town,  10  Q.B.  210  (E.  C.  L.  R.  vol. 
69),  the  principle  of  apportionment  above  mentioneid  was  adopted. 
It  has  been  said  to  be  inaccurate,  in  laying  the  rate  for  the  direct 
source  of  profit  on  the  service  pipes,  which  belong  to  the  consumers ; 
and  that  tne  rate  must  be  on  real  property  in  the  occupation  of  the 
party  rated.  The  principle  of  the  judgment  is,  that  the  direct  source 
of  profit  from  water  or  gas  is  the  delivery  of  the  article  to  the  con- 
sumer; and  that  the  instrument  of  delivery  should  be  rated  for  the 
net  profits ;  and,  if  the  service  pipe  belongs  to  the  consumer,  the 
junction  of  the  service  pipe  with  the  main  is  in  the  occupation  of  the 
Company,  and  is  rateable.  Our  judgment  here  is  founded  on  that 
case.  And  we  have  thus  endeavoured  to  apply  the  principle  there 
laid  down  to  the  rating  of  the  premises  here  in  question. 

Judgment  for  the  appellants. 

•WlOHTMAW,  J.,  then  added. — I  may  here  observe,  speaking  p^^oq 
for  myself  alone,  that  from  this  judgment,  in  which  Lora  Camp-   ^ 
bell  and  my  brothers  Erie  and  Hill  concur,  I  do  not  dissent,  as  it  is 
founded  upon  the  principle  laid  down  in  the  case  of  Reeina  v.  Mile 
End  Old  Town,  which  is  the  leading,  as  well  as  one  of  the  latest, 
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oases  upon  the  question  before  us ;  and  it  is  most  desirable  to  pre- 
serve uniformity  of  decision  if  possible.  There  appears  to  me,  how- 
ever,  so  much  difficulty  in  satisfactorily  applying  the  parochial  princi- 
ple of  rating  by  estimating  the  rent  which  a  tenant  would  giye  for  the 
subject-matter  in  such  a  case  as  the  present,  as  practically  to  amoant 
nearly  if  not  entirely,  to  an  impossibility  of  doing  so  satisfactorily. 
I  may  also  add  that  1  am  quite  satisfied  that  the  distinction  which  has 
been  taken  between  direct  and  indirect  sources  of  profit,  as  applied  to 
the  mains  and  pipes  of  a  water  Company  running  through  different 
parishes,  is  well  founded,  and  more  especially  m  cases  where  the 
mains  only  belong  to  the  Company,  and  not  the  service  pipes.  In- 
deed the  whole  subject-matter  appears  to  me  to  be  involved  in  so 
much  difficulty  and  uncertainty,  that  I  cannot  but  hope  that  the 
Legislature  may  interfere,  and  make  some  provision  adapted  to  the 
rating  of  the  property  of  such  Companies  as  that  in  question,  and 
which  may  declare  the  principle  upon  which  such  Companies  are  to 
be  rated,  and  which  may  establish  some  uniform  and  practicable  mode 
of  carrying  that  principle  into  eftect. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  were: 

Lord  Campbell,  C.  J.  Hill,  J. 

Cbohpton,  J.  Eble,  J. 


The  QUEEN  v.  FOX,    April  20. 

The  IfmUlpAl  CorpoTAtioiit  Aeft,  6  A  6  W.  4,  o.  76,  •.  102,  after  empowtring  the  JntUoet  of 
Wroaghi  to  appoint  a  fit  ponon  to  bo  their  elork,  and  declaring  oertain  ipeeified  penons  (not 
inaloding  the  elerk  of  the  peace  for  the  eoon^  in  which  the  borough  it  titnate)  to  be  ineligible 
for  the  appointment,  prorides  "  that  it  shall  not  be  lawful  for  the  i aid  clerk  to  the  Jastioea,  by 
himetf  or  hie  partner,  to  be  directly  or  indirectly  intereeted  or  employed  in  the  proaecation  of 
■ay  offender  oommitted  for  trial  by  the  Jntticee  of  whom  he  shall  be  sach  clerk  as  aforesaid,  or 
say  ef  them,  at  any  Court  of  gaol  delirery  or  General  or  Quarter  Sessions."  It  then  prohibits, 
voder  a  penalty  of  lOOi.,  any  of  the  persons  before  declared  ineligible  from  acting  as  clerk  to 
the  justices,  or  otherwise  offending  in  the  premises.  Defendans,  who  was  eligible,  was  appointed, 
under  the  statute,  elerk  to  the  Justices  of  the  borough  of  N.  He  was  then,  and  since  continued, 
ia  partnership  with  P.,  the  elerk  of  the  peace  for  the  oounty  in  which  N.  was  situate :  and  who, 
■s  such,  was  entitled  to  oertain  fees  upon  the  arraignment  and  trial  of  all  prisoners  tried  at  the 
county  Quarter  Sessions.  Alter  defendant's  appointment,  certain  offenders  were  committed  for 
trial  by  the  Jnstlees  of  N.  at  the  county  Quarter  Sessions.  Upon  their  arraignment  and  trial 
(which  took  place  since  the  passing  of  stat.  18  A  19  Vict  c.  126,  by  sect.  18  of  which  P.  became 
entitled  to  compensation,  firom  the  Commissioners  of  the  Treasury,  in  respect  of  a  diminution 
which  happened  in  the  annual  amount  of  his  fees  upon  prosecations),  P.  was  paid  his  usual  fees. 
Under  their  partnership  arrangement,  defendant  and  P.  shared  equally  between  them  all  fees 
received  by  P.  upon  prosecutions,  including  those  last  mentioned.  Defendant  baring  been 
indictod  and  eouTicted  for  a  breach  of  the  statutory  proviso  above  sei  out: 

Held,  by  Lord  Campbell,  C.  J.,  and  Brie,  J.  (Crompton,  J.,  dlssentiente),  that  the  oonvietioa 
right 

Judgment  afllrmed  In  the  Bxoheqver  Chamber;  where  held,  Airther,  that  defendant  was 
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|>roper1y  proceeded  agaioft  by  indictment,  and  wm  not  liable  to  tbe  penal^  impoeed  Vj  Mci 
102  of  etet  6  A  6  W.  4,  0.  76. 

At  the  Spring  Assizes  for  the  county  of  Monmouth,  in  1858,  an 
indictment,  substantially  as  follows,  was  preferred  against  the  de- 
fendant. 

♦7301  *Monmouthshire  (to  wit).  The  jurors  for  our  Lady  the 
J  Queen,  upon  their  oath  present.  That  the  borough  of  New- 
port, in  the  county  of  Monmouth,  is  one  of  the  boroughs  named  in 
the  Schedule  (A)  to  the  Municipal  Corporations  Act,  6  &  6  W.  4,  c.  76. 
And  that  heretofore,  to  wit  on  17th  February,  1836,  a  separate  com- 
mission of  the  peace  was  granted  to  the  said  borough  pursuant  to  the 
said  Act :  and  that  no  separate  Court  of  Quarter  Sessions  has  at  any 
time  been  granted  to  the  said  borough  pursuant  to  the  said  Act.  That 
heretofore,  to  wit,  on  SOth  June,  1845,  and  thenceforth  continually 
until  the  time  of  exhibiting  this  indictment,  Charles  Burton  Fox  was 
and  still  is  the  clerk  to  the  justices  of  the  said  borough  of  Newport, 
he  the  said  Charles  Burton  Fox  having  been  theretofore  appointed 
such  clerk  by  the  justices  of  the  said  borough  for  the  time  being  par- 
suant  to  the  said  Act:  that  during  all  the  time  aforesaid  the  said 
Charles  Burton  Fox  was  and  still  is  an  attorney  at  law  and  a  so- 
licitor, and  during  all  the  time  aforesaid  was  and  still  is  the  partner 
of  one  Charles  Prothero,  in  the  business  and  profession  of  attorneys 
and  solicitors ;  and  that  during  all  the  time  aforesaid  he  the  said 
Charles  Prothero  was  and  still  is  the  clerk  of  the  peace  of  the  ooanty 
of  Monmouth,  and,  by  reason  thereof,  during  all  the  time  aforesaid, 
was  and  still  is  interested  and  employed  in  the  prosecution  of  divers 
*7mi  ^^^Q^^^^i  ^^o,  during  the  time  aforesaid,  were  ^committed  by  the 
-'  justices  of  the  said  borough  of  Newport  for  trial  at  the  Court  of 
General  Quarter  Sessions  of  the  peace  for  the  said  county  of  Monmouth, 
and  who  during  the  time  aforesaid  were  tried  at  the  said  Court  (that  is  to 
say),  by  receiving  as  such  clerk  of  the  peace  divers  fees  on  the  arraign- 
ment and  trial  of  the  said  offenders  at  the  said  Court.  That  during 
the  time  aforesaid,  to  wit,  on  1st  July,  1856,  and  on  divers  other  days 
and  times  between  that  day  and  the  time  of  exhibiting  this  indictment, 
certain  offenders  were  committed  by  the  said  justices  of  the  said 
borough  for  trial  at  the  said  Court  of  Quarter  Sessions  of  the  peace, 
and  were  tried  at  the  said  Court,  to  wit  (here  followed  the  names  of 
six  persons) :  that  the  said  Charles  Prothero,  as  such  clerk  of  the 
peace  as  aforesaid,  did  receive  and  take  certain  fees  on  the  arraign- 
ment and  trial  of  the  said  several  last-mentioned  offenders  respec- 
tively :  that  the  said  Charles  Burton  Fox,  as  such  partner  of  the  said 
Charles  Prothero  as  aforesaid,  unlawfully  was,  while  he  was  such  clerk 
of  the  said  justices  as  aforesaid,  interested  by  his  said  partner,  the 
said  Charles  Prothero,  in  the  prosecution  of  the  said  several  last- 
mentioned  offenders  (that  is  to  say),  by  then  being,  as  such  partner  of 
the  said  Charles  Prothero,  entitled  to  share  and  sharing  in  the  said 
fees  so  received  and  taken  by  him  the  said  Charles  Prothero  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  &c. 

This  indictment  was  afterwards,  at  the  instance  of  the  defendant, 
moved  by  writ  of  certiorari  into  this  Court,  and  was  tried,  before 
Hill,  J.,  and  a  special  jury,  at  the  Monmouthshire  Summer  Assises^ 
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1858,  when,  by  consent,  *a  verdict  was  entered  for  the  Crown,  r^^oo 
subject  to  the  opinion  of  this  Court  upon  the  following  case.      ^ 

The  case  commenced  by  setting  out  The  Municipal  Corporations 
Act,  5  &  6  W.  4,  c.  76,  s.  102 ;  which  is  set  out  in  the  argument.  The 
case  proceeded  as  follows. 

The  borough  of  Newport,  in  the  county  of  Monmouth,  is  a  corpo- 
rate borough,  having  a  separate  commission  of  the  peace  granted  to  it 
under  the  provisions  of  The  Municipal  Corporations  Act,  5  &  6  W.  4, 
c  76,  but  having  no  grant  of  a  separate  Court  of  Quarter  ^ssions. 

Parties  charged  with  offences  before  the  borough  justices  are  com- 
mitted for  trial  at  the  assizes  held  at  Monmouth,  or  general  Quarter 
Sessions  held  in  and  for  the  said  county  at  Usk. 

The  defendant,  Mr.  Fox,  is  an  attorney  and  solicitor,  and  has  since 
the  year  1845  carried  on  that  profession  at  Newport,  in  partnership 
with  Mr.  Charles  Prothero. 

In  June,  1845,  Mr.  Fox  was  appointed  clerk  to  the  justices  of  the 
said  borough  of  Newport,  and  has  held  and  performed  the  duties  of 
that  office  from  that  time  to  the  present. 

In  March,  1848,  Mr.  Prothero  was  appointed  clerk  of  the  peace  for 
the  county  of  Monmouth,  and  he  has  held  and  performed  the  duties 
of  that  office  from  that  time  to  the  present. 

From  the  year  1851,  Messrs.  Prothero  and  Fox  have  shared  between 
them  the  profits  of  the  partnership  business,  and  the  emoluments  of 
the  offices  of  clerk  of  the  peace  for  the  county  of  Monmouth,  and  clerk 
to  the  justices  of  the  borough  of  Newport,  Mr.  Prothero,  in  the  first 
instance,  receiving  the  fees  incident  to  the  former,  and  *Mr.  r^i^oo 
Fox,  in  the  first  instance,  receiving  the  fees  incident  to  the  '- 
latter  office. 

The  fees  payable  to  Mr.  Prothero,  as  clerk  of  the  peace  for  the 
county,  are  fixed  by  the  justices  under  the  provisions  of  stat.  57  G.  3, 
c  91,  and  include,  amongst  others,  a  fee  upon  the  arraignment,  and 
another  fee  upon  the  trial,  of  each  prisoner  tried  at  the  Quarter 
Sessions  of  the  peace  for  the  said  county.  ^ 

On  14th  August,  1855,  stat.  18  &  19  Yict.  c.  126  passed,  and  is 
entitled  "An  Act  for  diminishing  expense  and  delay  in  the  adminis- 
tration of  criminal  justice  in  certain  cases."  The  first  section  of  this 
Act  empowers  justices  at  petty  sessions  to  punish!  ^ammarily  persons 
charged  with  certain  offences,  and  the  thira  section  authorizes  such 
justices  to  sentence  forthwith  persons  charged  at  such  petty  sessions 
with  certain  offences,  and  pleaaing  guilty  to  such  charge.  [The  case 
here  set  out  sect.  18  of  the  Act,  which  is  set  out  in  the  argument.] 

The  fees  and  emoluments  of  the  said  Charles  Prothero,  as  clerk  of 
the  peace  for  the  said  county  of  Monmouth,  were  seriously  diminished 
by  the  operation  and  effect  of  the  last-mentioned  Act,  immediately 
after  the  passing  thereof,  and  have  not,  since  that  time,  amounted 
during  any  year,  to  the  annual  amount  thereof  computed  upon  an 
average  of  five  vears  immediately  preceding  the  passing  of  that  Act. 
In  May  1857,  Mr.  Prothero,  as  clerk  of  the  peace  for  the  county  of 
Monmouth,  made,  under  the  provisions  of  the  said  Act,  and  upon  the 
requisitions  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury, 
a  return  to  the  said  Commissioners  (verified  on  oath)  of  the  fees  and 
emoluments  in  criminal  prosecutions  received  by  him  as  such  clerk  of 
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the  peace  for  each  of  the  five  years  immediately  preceding  the  nid 
*7341  ^^^^  August,  1856,  the  day  *of  the  passing  of  the  said  last- 
-■  mentioned  Act ;  and  the  annual  amount  of  such  fees,  computed 
upon  an  average  of  the  said  five  years,  was  6402.  1«.  lid,  At  the 
same  time,  Mr.  Prothero,  under  the  provisions  of  the  said  Act,  and  at 
the  requisition  of  the  said  Lords  Commissioners,  made  a  return  (sim- 
ilarly verified)  of  the  fees  and  emoluments  in  criminal  proeecutiona 
received  by  him  as  such  clerk  of  the  peace  as  aforesaid  during  the 
year  ending  14th  August  1856,  and  these  amounted  to  8572.  15i.  2d 
In  June,  1867,  the  Commissioners  of  the  Treasury  paid  to  Mr.  Protbero 
the  sum  of  182^.  6$.  9d,  the  difterence  between  the  357/.  lai.  2d  and 
the  said  annual  average  amount  received  by  him  during  the  five  years 
next  before  the  passing  of  the  said  last-mentioned  Act.  In  November 
1857,  Mr.  Prothero  made  a  return  in  the  same  manner  of  tl^  fees  and 
emoluments  in  criminal  prosecutions  received  by  him  as  such  clerk  of 
the  peace  as  aforesaid  for  the  vear  ending  14th  August,  1857,  which 
amounted  to  446/.  15a.  2d.,  and  in  January,  1858,  the  Commissioners 
of  the  Treasury  paid  to  Mr.  Prothero  93/.  60. 9d  the  difference  between 
446/.  los.  2d.  ana  the  said  annual  average  amount  received  by  him 
during  the  five  years  next  before  the  passing  of  the  said  Act  of  Par- 
liament. 

At  the  trial  of  the  above  indictment,  it  was  proved  that  between 
Michaelmas  1856  and  the  Epiphany  Sessions  held  at  Usk,  for  the 
county  of  Monmouth,  in  January,  1857,  persons  (five  in  number), 
respectively  charged  with  larceny,  were  committed  by  the  borough 
justices  of  Newport  for  trial  at  the  last-mentioned  Sessions  upon  four 
separate  and  distinct  charges,  and  that,  upon  the  arraignment  and  trial 
of  each  of  those  persons  at  the  said  Sessions,  certain  fees  were  payable 
'^7351  ^^^  were  paid  to  the  *said  Charles  Prothero  as  clerk  of  the 
^  peace  of  tne  county  of  Monmouth.  The  fees  were  the  ordi- 
nary fees  payable  to  the  clerk  of  the  peace,  according  to  the  table  of 
fees  fixed  by  the  justices  as  before  mentioned  in  this  case,  and 
amounted  in  all  thg  cases  to  the  sum  of  7/.  la.  Sd, 

It  was  further  proved  that,  between  January  and-  March,  1867,  a 
certain  other  person,  charged  with  larceny,  was  committed  by  the 
borough  justices  of  Newport  for  trial  at  the  Easter  Sessions  of  the 
peace  held  at  Usk  aforesaid ;  and  that,  on  the  arraignment  and  trial 
of  such  last-mentioned  person  at  those  Sessions,  similar  fees  were 
payable  and  paid  to  the  said  Charles  Prothero  as  clerk  of  the  peace 
for  the  said  county,  amounting  to  the  sura  of  1/.  19«.  8d,  The  whole 
of  the  above  fees  were  included  in  the  return  made  by  the  said 
Charles  Prothero  to  the  Commissioners  of  the  Treasury  in  Novem- 
ber, 1857,  as  above  mentioned.  It  did  not  appear  that  the  said 
Charles  Prothero,  or  the  said  defendant  Charles  Burton  Fox,  was  ever 
concerned  or  employed  directly  or  indirectly  as  an  attorney  in  con- 
ducting any  prosecution  at  any  of  the  Quarter  Sessions  held  for  the 
county  of  Monmouth. 

The  question  for  the  opinion  of  the  Court  was,  whether,  in  sub- 
stance, the  facts  above  stated  showed  any  offence  under  the  102d 
section  of  stat.  6  &  6  W.  4,  c.  76.  If  the  Court  was  of  opinion  that 
they  did  show  such  an  offence,  the  verdict  already  entered  was  to 


1  ELLIS  &  ELLIS.    Q.  B.  785 

stand ;  if  the  Court  waa  of  a  contrary  opinion,  a  verdict  of  not  guilty 
was  to  be  entered. 

Wehby  {Sctitland  with  him),  for  the  Crown. — ^First,  the  fleets  stated 
in  the  case  show  that  the  defendant  has  been  guilty  of  the  offence 
constituted  by  the  second  ^proviso  in  sect.  102  of  The  ri^noct 
Municipal  Corporations  Act,  5  &  6  W.  4,  c  76.  Tha#  section,  ^ 
after  providing  for  the  appointment  by  borough  justices  of  a  fit  per- 
son to  be  their  clerk,  provides  as  follows : — "  That  it  shall  not  be  ' 
lawful  for  the  said  justices  to  appoint  or  continue  as  such  clerk  to  the 
justices  any  alderman  or  councillor  of  such  borough,  or  clerk  of  the 
peace  of  such  borough,  or  the  partner  of  such  clerk  of  the  peace,  or 
any  clerk  or  person  in  the  employ  of  such  clerk  of  the  peace :  pro- 
vided also,  that  it  shall  not  be  lawful  for  the  said  clerk  to  the  justices, 
by  himself  or  his  partner,  to  be  directly  or  indirectly  interested  or 
employed  in  the  prosecution  of  any  offender  committed  for  trial  by 
the  justices  of  whom  he  shall  be  such  clerk  as  aforesaid  or  any  of  them, 
at  any  Court  of  gaol  delivery,  or  General  or  Quarter  Sessions ;  and 
any  person  being  an  alderman,  or  councillor,  or  clerk  of  the  peace  of 
any  borough,  or  the  partner  or  clerk,  or  in  the  employ  of  such  clerk 
of  the  peace,  who  shall  act  as  clerk  to  the  justices  of  such  borough, 
or  shall  otherwise  offend  in  the  premises,  shall,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  100/.,  one  moiety  thereof  to  the  treasurer 
of  such  borough,  to  be  paid  over  to  the  credit  and  account  of  the 
borough  fund  of  such  oorough,  and  the  other  moiety  thereof,  with 
full  costs  of  suit,  to  any  person  who  will  sue  for  the  same  in  any 
of  His  Majesty's  Courts  of  record  at  Westminster."  And  here  the 
defendant  has,  "  by  himself  or  his  partner"  Prothero,  been  directly 
or  indirectly  interested  or  employed  in  the  prosecution  of  the 
offenders  committed  for  tried,  at  the  Quarter  Sessions  at  Usk,  by  the 
Newport  borough  justices.  Prothero,  as  clerk  of  the  peace  for  the 
county,  was  entitled  to  fees  upon  the  arraignment  and  upon  the  trial 
of  each  prisoner  trial^t  the  county  Quarter  Sessions.  He,  therefore, 
was  *" directly  or  inairectly  interested,"  if  not  "employed,"  r«7Q7 
in  the  prosecution  of  all  prisoners  sent  for  trial  from  Newport  '- 
to  Usk.  And  how  can  it  be  said  that  Fox,  the  defendant,  Prothero's 
partner,  who,  as  between  himself  and  Prothero,  was  entitled  to  receive, 
and  actually  .received,  half  of  Prothero's  fees,  was  not  equally 
interested  in  these  prosecutions  ?  He  was  thus  '*  interested,"  because 
he  must  have  had  a  strong  inducement  in  his  mind  to  advise  the 
borough  justices  to  commit  offenders  for  trial  at  the  Quarter  Ses- 
sions ;  and  that  is  sufficient  to  bring  him  within  the  terms  of  the  Act 
of  Parliament,  although  it  is  true  that,  having  nothing  to  do  with  con- 
ducting, he  was  not  '^  employed  in"  the  prosecution&  And,  if  he  has 
violated  the  Act,  he  was  properly  proceeded  against  by  indictment ; 
inasmuch  as  he  is  not  within  the  description  of  the  persons  whom  the 
section  in  question  subjects  to  a  pecuniary  penalty,  Coe  v.  Lawrence, 
1  E.  &  B.  616  (E.  C.  L.  R.  vol.  72).  And  the  Court  has  already  held, 
that  an  information  in  the  nature  of  quo  warranto  will  not  lie  for  his 
office:  The  Queen  v.  Fox,  8  E.  &  B.  939  (E.  C.  L.  B.  vol.  92). 
Secondly,  stat.  18  &  19  Vict.  c.  126,  s.  18,  is  relied  upon  by  the.  de- 
fendant as  exempting  him  from  liability  to  this  indictment.  That 
section,  however,  has  no  such  effect.    It  enacts  that  "  Whereas,  the 
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fees  and  emoluments  of  clerks  of  the  peace  for  eounties  and  boroogha, 
and  of  other  officers  of  the  Courts  of  Quarter  Sessions,  in  criminal 
proceedings,  may  be  seriously  diminished  by  the  operation  and  effect 
of  this  Act,  and  it  is  just  and  reasonable  that  full  compensation  for 
any  such  loss  should  be  made  in  respect  thereof  to  such  clerks  of  the 
peace  and  other  officers  appointed  before  the  passing  of  this  Act;  be 
*7S81    ^^  enacted,  *that  immediately  after  the  passing  of  this  Act,  the 

■•  Commissioners  of  Her  Majesty's  Treasury  shall,  upon  the 
application  of  any  such  clerk  of  the  peace  or  other  officer,  by  such 
means  and  in  such  manner  as  they  may  think  proper,  inquire  into 
and  ascertain  the  annual  amount,  to  be  computed  upon  an  ayerage 
of  five  years  immediately  preceding  the  passing  of  this  Act,  or  of 
such  shorter  period  as  such  clerk  of  the  peace  or  other  officer  shall 
have  been  in  office,  of  the  fees  and  emoluments  in  criminal  prosecu- 
tions received  by  such  clerk  of  the  peace  or  other  officer ;  and  the 
said  Commissioners  shall,  upon  the  like  application,  also  ascertain,  in 
such  manner  as  they  may  think  proper,  the  total  amount  of  fees  and 
emoluments  in  criminal  prosecutions  received  by  such  clerk  of  the 
peace  or  other  officer  during  any  year  after  the  passing  of  this  Act ; 
and  the  said  Commissioners  are  hereby  authorized  and  empowereiL 
by  warrant  under  their  hands,  to  award  to  such  clerk  of  the  peace  or 
other  officer  the  deficiency,  when  and  so  often  as  the  same  shall  occur, 
between  the  last-mentioned  amount,  and  the  annual  average  amount 
so  ascertained  as  aforesaid,  and  the  sum  so  awarded  shall  be  paid  out 
of  any  moneys  which  may  be  provided  by  Parliament  for  that  pur- 
pose." It  will  be  said,  on  the  other  side,  that  as,  by  virtue  of  this 
enactment,  any  deficiency  upon  the  previous  five  years'  annual 
average  of  fees  was  to  be  made  up  to  Prothero  as  clerk  of  the  peace 
for  the  county,  and  as  there  actually  was  such  a  deficiency,  which 
was  made  up  to  him,  the  defendant  could  not  be  *' interested"  in  the 
receipt  by  Prothero  of  the  fees,  as  fees.  But  the  answer  to  this  is, 
that  the  defendant  still  had  an  interest  in  all  fe^  actually  received  by 
Prothero,  irrespective  of  their  annual  amount:  for  a  fee  became 
*7391    *P^y^^'^  ^^^  ^^  P^id  ^  Prothero  at  once,  upon  each  arraign- 

^  ment  and  trial,  and  eo  instanti  the  defendant's  right  to  one-half 
of  it  attached.  The  fact  that  Prothero  might  or  might  not,  at  the 
end  of  the  year,  be  entitled  to  some  compensation  in  respect  of  the 
aggregate  amount  of  these  fees,  did  not  alter  or  take  away  the  direct 
interest  which  the  defendant  had  in  each  separate  fee  as  it  was  paid. 

Phipson,  for  the  defendant. — First,  the  principal  question  for  the 
Courts  is  the  construction  to  be  put  upon  sect  102  of  the  Municipal 
Corporations  Act,  5  &  6  W.  4,  c.  76,  or  rather  upon  one  expression 
in  that  section,  viz. :  the  words  *'  interested  in  the  prosecution."  The 
argument  for  the  Crown  makes  these  words  equivalent  to  "interested  in 
the  fact  of  there  being  a  prosecution."  But  their  natural  and  ordinary 
meaning  is  "  interested  in  the  carrying  on  and  conducting  a  prosecn- 
tion."  Moreover,  a  penal  enactment  like  the  present  shoula  receive 
the  construction  most  favourable  to  the  defendant.  The  object  was, 
simply,  to  prevent  a  clerk  to  borough  justices  from  being  interested 
in  tne  conduct  and  management  of  the  prosecutions  of  offenders  com- 
mitted by  the  justices  for  trial.  To  effect  that  object,  it  is  provided 
that  such  clerk  shall  not  be  "directly  or  indirectly"  "employed"  in 
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sucb  prosecutions,  that  is,  in  the  conduct  of  them ;  and,  further,  that 
he  shall  not^  be  "  interested"  in  such  prosecutions :  not  "  interested," 
that  is,  in  that  in  which  he  is  not  to  be  "  employed."  The  word  "  em- 
ployed" shows  the  sense  in  which  "prosecution"  is  to  be  taken. 
[Cbompton,  J. — It  may  be  that  the  enactment  was  intended  to  put  a 
stop  to  the  practice,  which  had  prevailed,  of  the  clerk  to  the  justices 
being  also  the  attorney  for  the  prosecution.]  *That  was  the  r^rrAQ 
intention.  And  the  provision  as  to  the  partner  of  such  clerk  *• 
was  intended  merely  to  prohibit  also  the  employment  of  the  partner, 
as  such  attorney.  Many  cases  may  be  conceived  in  which  the  clerk 
might  be  interested  in  the  fact  of  there  being  a  prosecution :  but  the 
Legislature  cannot  have  meant  to  prohibit  that.  Then,  again,  at  what 
time  is  the  offence,  if  it  be  one,  committed  ?  Suppose,  for  instance, 
that  the  clerk  of  the  justices  is  not,  at  the  time  that  the  justices  com- 
mit a  prisoner  for  trial,  in  partnership  with  the  clerk  of  the  peace  for 
the  county,  but  enters  into  that  partnership  between  the  time  of  the 
commitment  and  that  of  the  trial.  [Lord  Campbell,  C.  J. — I  should 
say  that  the  time  contemplated  as  that  at  which  the  clerk  to  the  jus- 
tices may  offend  against  the  statute,  is  that  of  the  arraignment  and 
trial  of  the  prisoner.]  The  indictment  appears  to  contemplate  that 
the  offence  was  a  continuing  one  '^  during  all  the  time"  that  the  de- 
fendant was  both  clerk  to  the  justices  and  in  partnership  with  Prothero: 
but  it  describes  the  defendant's  interest  in  the  prosecutions,  that  is  to 
say,  his  offence,  as  consisting  in  the  receipt  by  Prothero  of  fees  "  on 
the  arraignment  and  trial  of"  offenders.  It  ''prosecution"  means 
''conducting  proceedings  against  a  prisoner"  the  statute  is  intelligible: 
but  not  otherwise.  Surely  it  cannot  refer  to  the  act  of  the  clerk  of  the 
justices  in  advising  them  to  commit  a  prisoner  for  trial  at  the  Quarter 
Sessions :  for  the  prisoner  may  die  before  arraignment,  or  the  bill  may 
be  thrown  out  by  the  grand  jury,  and  thus  no  fees  ever  become  pay- 
able to  Prothero.  [Cbompton,  J. — The  charge  must  be  that  the  de- 
fendant at  some  definite  and  particular  time  became  interested  in  the 
prosecution.]  Then,  too,  if  the  section  is  looked  at,  it  will  be  seen 
that  there  is  nothing  in  it  to  ♦prevent'  the  clerk  of  the  peace  r^y^i 
for  the  county  being  appointed  as  clerk  to  the  borough  justices :  ^ 
so  that  Prothero  himself  might  have  been  appointed  to  the  office. 
But  if  the  construction  contended  for  on  the  part  of  the  Crown  is 
right,  he  could  not  have  acted  in  the  office  without  a  constant  risk  of 
becoming  amenable  to  the  statute.  Secondly,  stat.  18  &  19  Vict.  c. 
126,  s.  18,  protects  the  defendant,  assuming  that,  but  for  it,  he  would 
be  liable  to  these  proceedings.  The  allegation  in  the  indictment  is 
that  Prothero  was  "  interested"  *'  in  the  prosecution  of  divers  offenders" 
"by  receiving  as  such  clerk  of  the  peace  divers  fees  on  the  arraign- 
ment and  trial  of  the  said  offenders."  But  since  this  statute  passed, 
Prothero  had  no  interest  in  the  receipt  of  these  fees,  he  being,  under  the 
statute,  entitled  to  the  average  amount  which  he  had  annually  received  in 
respect  of  them  for  the  previous  five  years,  even  in  the  extreme  case  of 
his  receiving  no  fees  at  all  in  future.  [Lord  Campbell,  C.  J. — If  the 
fees  receivea  by  Prothero  in  any  one  year,  since  the  statute  passed, 
exceeded  that  average  amount,  the  defendant  would  be  interested,  at 
all  events,  in  one-half  of  the  excess.]    In  that  improbable  case,  the 
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excess  would  be  so  small  that  the  maxim  "  de  minimis  non  curat  lex* 
would  apply. 

Welsby,  in  reply. — ^As  to  the  first  point.  It  is  sufficient  to  bring  the 
defendant  within  the  scope  of  the  statute  that  he  has  a  direct  pecuni- 
ary interest  in  the  arraignment  and  trial  of  the  prisoners  sent  for  tria] 
to  the  Quarter  Sessions.  The  word  "  interestea/'  in  sect.  102,  cannot 
be  explained  by  the  word  "  employed ;"  the  clerk  of  the  justices  com- 
mits the  offence  prohibited,  if  he  is  *'  interested  or  employed"  in  the 
*7421  pr^^^^^^io^^  I^  ifi  ^^^  disputed,  '*'on  behalf  of  the  Crown, 
-I  that  the  defendant,  here,  was  not  thus  ''  employed.'^  Had  he 
been  so,  even  gratuitously,  he  would  have  been  equally  amenable  to 
this  indictment;  but  his  pecuniary  interest  in  the  fees  makes  him 
amenable,  though  unemployed.  Neither  is  it  disputed,  that  there  is 
nothing  in  his  office  to  disqualify  the  defendant  from  being  in  part- 
nership with  the  clerk  of  the  peace  for  the  county :  only,  he  must  take 
care,-in  future,  that  he  does  not,  under  the  terms  of  that  partnership, 
derive  a  profit  from  the  Quarter  Sessions  prosecutions  which  come 
from  Newport.  The  second  point  made,  for  the  defence,  has  already 
been  sufficiently  answered. 

Lord  Campbell,  C.  J. — The  moral  guilt  incurred  by  Mr.  Fox  is 
infinitesimally  small.  I  dare  say  that  he  was  not  aware  that  he  was 
doing  wrong ;  but  I  think  that  the  facts  stated  in  the  case  sustain  the 
charge  in  the  indictment.  The  Legislature  has  provided  that  justices 
of  the  peace  shall  have  the  disinterested  advice  of  a  professional  man 
as  their  clerk ;  and  it  is  by  virtue  of  this  advice  that  our  unpaid  magis- 
tracy are  enabled  satisfactorily  to  administer  justice.  That  advice,  how- 
ever, to  be  trustworthv,  must  be  impartial.  And,  in  order  that  it  may 
be  so  it  wisely  provided  that  the  clerk  shall  have  no  bias  in  his  mind 
to  advise  the  justices  one  way  or  the  other ;  for  he  is  to  derive  no  advan- 
tage, directly  or  indirectly,  from  those  cases  in  which  he  has  to  give  ad- 
vice. Hence  the  prohibition  in  the  Municipal  Corporations  Act,  6k6 
W.  4,  c.  76,  s.  102,  against  either  an  alderman  or  councillor  of  the 
borough,  or  the  clerk  of  the  peace  of  the  borough,  or  his  partner,  or 
any  person  in  his  employ,  being  appointed  clerk  to  the  justices.  Then 
follows  this  very  large  proviso :  "it  shall  not  be  lawful  for  the  said  clerk 
i^fTAo-]  *^  ^li®  justices,  by  himself  or  his  partner,  to  be  directly  or 
-'  indirectly  interested  or  employed  in  the  prosecution  of  any 
offender  committed  for  trial  by  the  justices  of  whom  he  shall  be  such 
clerk  as  aforesaid,  or  any  of  them,  at  any  Court  of  gaol  delivery,  or  Gen- 
eral or  Quarter  Sessions."  Now,  here,  I  cannot  but  see  that  Mr.  Fox  had 
an  interest  in  the  prosecution  of  offenders  commited  for  trial  at  the 
Quarter  Sessions  for  the  county,  by  the  Newport  justices:  for  his 
partner,  Mr.  Prothero,  was  entitled,  upon  the  arraignment  and  trial 
of  all  such  offenders,  to  certain  fees,  one-half  of  which  were,  by 
arrangement  between  the  partners,  .to  go  into  Mr.  Fox's  pocket.  Al- 
though this  indictment  might  not  be  sustainable,  simply  on  the  ground 
of  the  existence  of  that  arrangement,  it  seems  to  me  that  when  we 
find,  aa.a  fact,  that  Mr.  Prothero  actually  received  such  fees,  we  must 
hold  that  the  statutory  offence  by  the  defendant  was  then  consum- 
mated, for  he  then  immediately  acquired  an  interest  in  the  money  su 
received.  A  narrower  construction  of  this  enactment  would,  in  my 
opinion,  defeat  the  intention  of  the  Legislature:  and  although  the 
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statate  be  a  penal  one,  we  are  bound  to  give  full  force  to  that  inten- 
tion. Upon  the  second  point  relied  upon  for  the  defendanc,  which 
arises  upon  the  effect  of  stat.  18  k  19  Yict.  c.  126,  s.  18,  I  have  no 
doubt  whatever.  At  the  moment  that  his  partner  received  a  fee  upon 
a  prosecution  coming  from  Newport,  the  defendant  became  interested 
in  that  prosecution.  The  fact  that  Mr.  Prothero  might  ultimately  be 
entitled  to  compensation  in  respect  of  a  falling  off  in  the  aggregate 
amount  of  his  fees,  does  not  alter  the  defendant's  position.  It  might 
be  that  Mr.  Prothero's  aggregate  fees  might  exceed,  in  some  one  year 
since  the  passing  of  the  statute,  his  '''average  annual  receipt  r^nAA 
upon  the  nve  years  next  preceding:  in  which  case  the  defend-  '- 
ant  would  have  been  entitled  to  one-half  of  the  surplus. 

Erlr,  J. — ^I  am  of  the  same  opinion.  The  question  turns  upon  the 
construction  of  the  provisions  in  stat.  5  &  6  W.  4,  c.  76,  s.  102,  that 
the  clerk  to  borough  justices  shall  not  be  directly  or  indirectly  inter- 
ested by  himself  or  his  partner,  in  the  prosecution  of  offenders  com- 
mitted for  trial  by  those  justices  to  the  county  Quarter  Sessions. 
Then,  was  the  defendant  thus  interested  ?  It  turns  out  that  his  partner, 
Mr.  Prothero,  is  entitled  to  fees  upon  the  arraignment  and  trial  of  all 
prisoners  arraigned  and  tried  at  the  Quarter  Sessions;  that,  in  some 
instances,  he  has  received  fees  upon  the  arraignment  and  trial,  there, 
of  prisoners  committed  for  trial  by  the  justices  to  whom  the  defend- 
ant is  clerk;  and  that  the  defendant  was, by  the  terms  of  the  partner- 
ship, entitled  to  one-half  of  all  the  fees  so  received.  Whence  it 
seems  to  me  to  be  clear  that  the  defendant  had,  continuously,  a  pecu- 
niary interest  in  the  prosecutions  sent  from  time  to  time  from  New- 
port to  the  Quarter  Sessions.  The  statute  constituted  a  new  tribunal, 
the  justices,  for  the  administration  of  criminal  justice.  And  the 
Legislature,  supposing  that  they  would  naturally  look  for  advice  to 
their  clerk,  very  advisedly  provided  that  the  clerk's  advice  should  be 
impartial.  With  this  object  in  view,  certain  persons,  chiefly  borough 
officials,  are  declared  by  the  statute  not  to  be  eligible  for  the  appoint- 
ment; and,  although  the  clerk  of  the  peace  of  the  county  is  not  spe- 
cified as  one  of  those  persons,  the  general  proviso  is  worded  in  terms 
quite  sufficient  to  pronibit  the  clerk  to  the  borough  justices  from 
having  any  pecuniary  interest,  as  a  ^partner,  in  the  fees  re-  rt^Ac 
ceived  by  such  clerk  of  the  peace  upon  prosecutions  coming  '- 
from  the  borough.  I  also  think  that  there  is  nothing  in  st^t.  18  &  19 
Yict.  c.  126,  s.  18,  to  prevent  this  prosecution  firom  being  sustained. 
I  follow  the  remarks  of  the  Lord  Chief  Justice  as  to  the  character  of 
the  offence  committed  by  the  defendant.  Although  he  must  be  con- 
victed, he  has  not  done  anything  which  ought  to  lower  him  in  the 
estimation  of  any  one  who  may  hear  of  this  indictment. 

Cromfton,  J. — ^I  quite  agree  with  the  rest  of  the  Court  that  if  the 
defendant's  interest  in  the  receipt  of  the  fees  by  Prothero,  was  such 
as  to  make  him  amenable  to  this  indictment,  stat.  18  &  19  Vict.  c.  126, 
B.  18,  did  not  relieve  bim  from  that  liability:  but,  on  the  other  point, 
I  am  not  prepared  to  agree  with  the  Lord  Chief  Justice  and  my 
brother  Erie.  "Interested,"  in  stat.  6  &  6  W.  4,  c.  76,  s.  102,  is  a 
very  large  word,  but  it  does  not  strike  me  as  bearing  the  meaning 
which  they  put  upon  it.  The  first  proviso  enumerates  certain  per- 
sons who  are  declared  ineligible  to  tne  office  of  clerk  to  the  borough 
justices,  but  the  list  does  not  include  the  clerk  of  the  peace  for  the 
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county.  Then  oomes  quite  a  different  matter,  in  the  second  proyiso; 
the  object  of  which,  I  think,  was  to  prevent  the  clerk  to  the  justices, 
or  his  partner,  from  being  employed  in  the  conduct  of  prosecutions. 
The  words  are,  *^  it  shall  not  be  lawful  for  the  said  clerk  to  the  justices^ 
by  himself  or  his  partner,  to  be  directly  or  indirectly  interested  or 
employed  in  the  prosecution  of  any  offender  committed  for  trial  by 
the  justices  of  whom  he  shall  be  such  clerk  as  aforesaid."  Had  the 
words  been  ''shall  not  be  interested  or  employed  in  having  the  proK- 


* 
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cfUion  carried  ofif'^  the  construction  *might  be  different,  but  as 


the  clause  stands,  that  which  is  prohibited  to  the  clerk  is  the 
being  "interested  or  employed  in  the  prosecution."  When  can  the 
present  defendant  be  said  to  have  become  thus  interested?  It  is  said 
that  he  was  so  when  a  fee  was  received  by  Mr.  Prothero  upon  the 
arraignment  and  trial  of  a  prisoner.  But  the  words  of  the  Act  have, 
in  my  judgment,  much  more  reference  to  the  taking  an  active  part  in 
a  prosecution,  than  to  the  being  interested  in  the  petty  fees  payable 
to  the  clerk  of  the  peace  upon  a  prosecution.  I  take  the  words  '^in- 
terested  or  employed"  together,  and  put  the  same  construction  upoa 
them  that  Mr.  Phipaan  does:  that  the  clerk  is  not  to  be  either  em- 
ployed in,  or  interested  in,  the  conduct  of  prosecutions.  And  here^ 
the  defendant  has  been  neither  the  one  nor  the  other.    . 

(UiLL,  J.,  was  absent.)  Judgment  for  the  Crown. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
The  QUEEN  v.  FOX. 

Errob  was  brought  in  this  case  by  the  defendant,  to  reverse  the 
above  judgment  of  the  Court  of  Queen's  Bench. 
♦7471  -P^ffottj  Serjt.,  for  the  plaintiff  in  error  the  defendant  *be- 
-'  low,(a)  relied  upon  the  same  grounds,  substantially,  as  those 
urged  by  Phipson  in  the  Court  below.  He  also  took  a  further  objec- 
tion, that  no  indictment  lay  under  the  Municipal  Corporations  Act,  5 
&  6  W.  4,  c.  76,  s.  102,  &s  the  Legislature  had  provided  by  that  sec- 
tion that  »  penalty  might  be  recovered  for  its  infringement  He  con- 
tended that  Coe  v.  Lawrence,  1  E.  &  6.  616  (E.  C.  L.  R.  vol  72),  was 
decided  without  due  regard  tb  the  meaning  of  the  words  in  the  section 
"or  shall  otherwise  offend  in  the  premises." 

Webby,  for  the  Crown,  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  affirmed.  I  have  no  doubt 
that  the  Legislature  intended  that  the  clerk  to  the  justices  should  not 
merely  not  be  employed  in  prosecutions,  but  that  he  should  have  no 
interest  in  them,  and  derive  no  advantage  from  multiplying  them.  It 
is  said  that  we  ought  not,  lookuig  at  the  object  of  the  statute,  to  adopt 
a  strained  construction.  But  our  object  should  be  to  arrive  at  the 
true  meaning.     The  objection,  that  an  indictment  is  not  the  proper 

(a)  Saturday,  26fch  NoTember.    Coram  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Chana*!!^ 
B.,  and  Crowder,  J.,  and  Wiiloa,  J. 
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fonn  of  proceeding,  is  untenable.  The  rule  has  always  been  that 
where,  as  in  the  present  enactanent,  it  is  declared  that  a  certain  act 
''shall  not  be  lawful,'^  the  doer  of  the  act  is  liable  to  an  indictment: 
although,  where  the  Legislature  creates  an  ofienoe  and  imposes  only  a 
penalty  upon  its  commission,  no  indictment  lies,  but  only  the  penalty 
can  be  recovered  from  the  offender.  Here,  however,  the  defendant 
has  incurred  no  penalty  by  what  he  has  done. 

♦Martin,  B. — I  am  of  opinion  that  the  case  is  directly  r^^^o 
within  the  words  of  the  statute.  It  seems  to  me  that  the  '- 
defendant  has  done  just  what  the  Legislature  intended  to  prevent. 
And  the  answer  to  the  fresh  objection  now  made  is,  that  the  defend- 
ant is  not  within  the  list  of  persons  whom  the  section  subjects  to  a 
penalty. 

Gbowdkb,  J. — ^I  am  of  the  same  opinion.  The  case  appears  to  me 
to  be  within  the  mischief  which  the  statute  was  intended  to  prevent. 
It  is  said  that  the  defendant  was  not  interested  in  any  particular  pros- 
ecution. But  he  had  a  pecuniary  interest  in  increasing  the  number 
of  prosecutions,  in  order  that  his  partner,  the  clerk  of  the  peace  for 
the  county,  might  obtain  more  fees  to  divide  with  the  defendant.  This 
pecuniary  interest  brings  the  defendant  within  the  very  large  words 
of  the  proviso.  As  to  the  other  point,  now  made,  I  agree  with  the 
rest  of  the  Court,  and  for  the  reasons  already  given. 

WiLLES  J.,  Watson,  B.,  and  Channjsll,  B.,  concurred. 

Judgment  afiOlrmed. 


•The  QUEEN  v.  The  Inhabitants  of  HELLINGLEY.  April  20.  [*749 

Ab  order  iiiftd«  hj  two  joftioof,  deforibed  therein  ms  "  acting  in  and  for  the  eoanty  of  S.,"  for 
&•  retaoral  of  a  pauper  from  B.,  in  that  county,  to  H.,  a!»o  in  that  county,  was,  on  the  same 
iaj,  taspeoded  by  them,  in  eonsequence  of  the  illness  of  the  pauper.  On  his  death  a  second 
order  waa  made,  by  endoreeraeat  on  the  first,  by  two  other  Justices,  for  the  payment,  by  the 
ptrith  offlcers  of  H.,  of  the  expenses  incurred  by  the  suspension  of  the  first  order.  In  this  order 
the  jttittces  described  themselves  as  acting  "  for  the  borough  of  B."  This  order  contained  no 
•tateaieat,  in  the  margin  or  the  body,  of  the  particular  locality  in  which  the  Justices  were 
ttttieg. 

The  laft-mentioaed  order  baring  been  brought  up  by  certiorari,  the  Court  amended  it,  without 
eetiP,  under  stot  12  A  18  Viet.  o.  46,  s.  7,  by  altering  the  words  "  for  the  borough  of  B/'  to  **  in 
sad  for  the  borough  of  B. ;"  holding  that  there  were  necessarily  sufficient  grounds  in  proof 
before  the  Justices,  sitting  in  their  judicial  capacity,  of  the  locality  in  which  they  were  sitting, 
te  have  allowed  of  their  drawing  up  the  order  as  amended. 

A  GEBTIOBARI  had  been  obtained  in  last  Hilary  Term  to  bring  up, 
for  the  purpose  of  quashing  it,  an  order,  '^  under  the  hands  and  seals 
of  Arthur  Bigge  and  John  AUfree,  two  of  the  keepers  of  the  peace 
and  justices  in  and  for  the  borough  of  Brighton,"  made  on  11th  Sep- 
tember, 1858,  ordering  the  churchwardens  and  overseers  of  Helling- 
ley,  in  the  county  of  Sussex,  to  pay  to  the  directors  and  guardians, 
or  the  assistant  overseer  of  the  poor  of  the  parish  of  Brighton,  1572. 
7«.  lOd,  the  expenses  incurred  by  the  suspension  of  an  order  of  re- 
moval of  J.  F.,  a  pauper,  from  the  parish  of  Brighton  to  the  parish 
of  Hellingley. 

It  appeared  from  the  return  to  the  certiorari  that,  on  12th  February, 
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1888,  an  order,  commencing  "  Sussex  to  wit,"  was  made  by  two  jus- 
tices therein  described  as  ''  acting  in  and  for  the  county  of  Sussex,' 
for  the  removal  of  the  pauper  from  Brighton  to  Hellingiey.  On  the 
same  day  an  order  was  rnaae  by  the  same  justices,  by  endorsement  on 
the  original  order,  beginning,  "  Whereas  it  doth  appear  niitous^'  **the 
justices  within  named,  that"  *'  the  pauper  within  ordered  to  be  re- 
moved is  at  present  unable  to  travel  by  reason  of  sickness  and  in- 
♦7501  ^""^^y »"  *attd  directing  that  the  order  of  removal  should  be 
-'  suspended  till  it  could  be  safely  executed.  The  order  now  in 
question  was,  on  11th  September,  1858,  made  by  endorsement  upon 
the  same  original  order,  as  follows.  "  Whereas  it  is  now  made  ap- 
pear unto  us,  Arthur  Bigge  and  John  Allfree,  Esquires,  two  of  her 
Majesty ^s  justices  of  the  peace  for  the  borough  of  Brighton,  in  the 
countv  of  Sussex,  that  the  above-named  J.  F.  is  dead :  and  whereas  it 
is  duly  proved  to  us  upon  oath  that  the  sum  of  1572.  7s.  lOd,  bath 
been  incurred  by  the  suspension  of  the  within  order  of  removal :  we 
do  therefore  order  and  direct  that  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Hellingiey,  to  which  said  parish  the  said 
J.  F.  was  ordered  to  be  removed,  do  pay  the  sum  of  157/.  7«.  lOi  to 
the  said  directors  and  guardians  or  assistant  overseer  of  the  poor  of 
the  said  parish  of  Brighthelmstone,  or  to  some  or  one  of  them,  or  to 
the  deputy  assistant  overseer  of  the  poor  of  the  said  parish  of  Bright- 
helmstone, upon  demand.  Given  unaer  our  hands  and  seals,  this  lUh 
day  of  September,  a.  d.  1868.  "  Arthur  Bigob,"  (l.  a) 

"  John  Allfrsb."    (l.  &) 

J".  J.  Johnson^  in  support  of  the  order. — ^The  order  for  payment  is 
no  doubt  defective,  inasmuch  as  it  does  not  show,  either  by  venue  in 
the  margin  or  by  the  body  of  the  order  itself  that  it  was  made  in 
Brighton.  Regina  v.  Crowan,  14  Q.  B.  221  (E.  0.  L.  R.  vol  68), 
is  an  authority  to  that  effect.  But  the  Court  has  power  to 
amend  the  order  under  stat  12  &  13  Vict.  c.  45,  s.  7 ;  which  pro- 
vides that  ^4f  upon  the  return  to  any  writ  of  certiorari  any  ob- 
jection shall  be  made  on  account  of  any  omission  or  mistake  in 
♦7611  ^^®  drawing  up  of  such  *order  or  judgment,  and  it  shall 
^  be  shown  to  the  satisfaction  of  the  Court  that  sufficient 
grounds  were  in  proof  before  the  justice  or  justices  making  such 
order  or  giving  such  judgment,  to  have  authorized  the  drawing  up 
thereof  free  from  the  said  omission  or  mistake,  it  shall  be  lawful  for 
the  Court,  upon  such  terms  as  to  payment  of  costs  as  it  shall  think 
fit,  to  amend  such  order  or  judgment,  and  to  adjudicate  thereon  as  if 
no  such  omission  or  mistake  had  existed."  The  Court,  therefore, 
ought  to  make  the  only  amendment  which  is  necessary  in  the  present 
case,  namely,  describing  the  justices  as  acting  "in  and  for'*  the 
borough  of  Brighton.  The  Court  cannot  but  be  satisfied  that  suffi- 
cient grounds  were  in  proof  before  the  justices  that  they  were  so  act- 
ing to  allow  of  their  having  drawn  up  the  order  in  that  form.  [The 
Court  then  called  on  the  other  side.] 

Pashley^  contr^ — ^There  is  no  case  in  which  an  order  has  been 
amenped  for  the  purpose  of  inserting  a  statement  of  the  locality  in 
which  such  order  was  made.  The  Court  cannot  here  be  satisfied  that 
sufficient  grounds  of  proof  were  before  the  justices  as  to  the  locality 
in  which  they  were  sitting.    That  can  only  appear,  in  such  a  case  as 
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this,  from  the  order  itself:  and  the  order  does  not  show  that  there 
were  anj  such  grounds  in  proof. 

Ix>rd  Campbbll,  G.  J. — ^I  have  no  doubt  that  we  have  power  to 
make  the  amendment  suggested ;  and  that  we  ought  to  make  it.  The 
only  condition  to  our  having  the  power  to  amend,  under  stat.  12  ft  18 
Vict  c.  45,  s.  7,  is  that  we  should  be  satisfied  that  there  were  sufficient 
grounds  in  proof  before  the  justices  to  have  authorized  them  in  draw- 
ing up  the  order  ftee  from  the  omission  of  the  words  now  sought  to 
be  introduced.  It  cannot  be  *doubted  that  there  was  such  r^^ro 
proof:  for  the  justices  had  the  evidence  of  their  own  senses  ^  ^  ^ 
that  they  were  sitting  within  the  borough.  The  only  question  is  as 
to  costs.  I£  there  had  been  anything  meritorious  in  the  objection  we 
might  have  granted  costs :  but  we  will  not  do  anything  to  encourage 
frivolous  objections  on  a  point  merely  of  form,  such  as  this.  The 
order  will  therefore  be  amended,  without  costs. 

Erlk,  J. — ^I  am  of  the  same  opinion,  and  think  that  the  amendment 
can  and  ought  to  be  made.  There  has  frequently  been  a  failure  of 
justice  in  consequence  of  omissions  and  mistakes  of  this  kind ;  and 
sect.  7  of  Stat  12  ft  13  Vict.  c.  45,  was  intended  to  enable  the  superior 
Courts  to  prevent  such  fiEiilure.  The  order  here  would  have  been  good 
if  the  justices  making  it  had  been  described  in  it  as  acting  "in  and 
for,"  instead  of  merely  "for,"  "the  borough  of  Brighton:"  and  the 
section  in  question  was  framed  more  particularly  with  a  view  to  omis- 
sion and  irregularities  of  this  class.  There  were  sufficient  grounds  in 
proof  before  the  justices  to  have  enabled  them  to  draw  up  the  order 
free  from  this  omission :  for,  sitting  as  justices,  they  had  a  right  to 
take  judicial  cognisance  of  the  fact  that  they  were  sitting  in  the 
borough.  I  quite  agree  that  the  amendment  ought  to  be  made  with- 
out costs. 

Cboii PTON,  J. — ^I  am  of  the  same  opinion.  It  would  be  most  per- 
nicious  to  encourage  frivolous  objections  of  this  character,  upon  points 
of  form,  by  granting  costs  upon  amendment  to  the  party  taking  the 
objection. 

(HiLLy  J.,  was  absent.)  Order  amended  and  confirmed. 


•WILLIAM  HENBY  FBIBND,  Clerk,  Appellant,  v.  The  .^,^f^o 
Churchwardens  and  Overseers  of  the  Parish  of  TOLLES-  •■  '^ 
HUNT  EJNIGHTS,  Bespondents.    April  20. 

Th«  TMlor  9f  T.  granted  to  the  iBcnmbeBt  (and  his  raeoenorf )  of  n  dUtriet,  fonned,  nnder 
itnta.  •AT  Viet.  e.  S7,  7  A  8  Viet  e.  94,  and  19  A  30  Viet  e.  104»  ont  of  eeveral  pariihea,  of 
whieh  T.  waa  one,  "one  elear  yearly  rent-eharge  or  lam  of  160/.,  to  be  payable  half-yearly," 
"itening  and  payable  ont  of  and  charged  upon,  or  being  part  of,  all  that  the  rectory  or  pareonage 
ef  T.,  and  the  glebe  landi,  titbee,  or  titbee  eommntation  rent-charge,  bereditamenta,  and  all 
etber  emolnmenta  to  the  aaid  rectory  or  parsonage  belonging."  The  deed  gave  power  to  the 
grantee.  In  eaae  the  said  snm  should  be  in  arrear,  to  enter  npon  "  the  said  rectory  and  parson- 
age, gleba  lands,  hereditaments,  or  any  part  thereof,"  and  to  distrain,  or  **  to  reeeive  and  take' 
"the  aald  tithes  rent-eharge  in  lien  of  tithes"  nntil  satisfaction  of  snob  arrears.  This  power  had 
never  been  exercised,  the  money  having  been  regularly  paid.    The  grantee  did  not  reside  in  T. 

Held,  that  he  was  not  rateable  to  the  poor-rate  in  respect  of  the  annual  sum  granted  by  the 
4eed. 
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The  appellant  having  appealed  against  a  poor-rate  for  the  parish 
of  ToUeshunt  Knights,  in  the  countj  of  Essex,  whereby  he  was  rated 
and  assessed  as  the  owner  or  occupier  of  a  portion  of  rent-charge 
through  the  said  parish,  a  case  was  stated  bj  consent  of  the  parties^ 
under  stat.  11  &  12  Vict.  c.  45,  s.  11,  which  was  substantially  as 
follows. 

By  an  indenture,  dated  10th  June,  1858,  and  made  between  the  Sey. 
Charles  Lawrence,  rector  of  the  rectory  and  parish  church  of  ToUes- 
hunt Knights,  in  the  county  of  Essex,  and  diocese  of  Rochester,  of  the 
first  part,  Her  Most  Gracious  Majesty  Queen  Victoria,  patron  of  the  said 
rectory,  and  the  Kight  Honourable  Frederick  Baron  Chelmsford,  Lord 
High  Chancellor  of  Great  Britain,  of  the  second  part,  the  Right  Rev- 
erend George  Bishop  of  Rochester  (within  whose  diocese  the  said 
parish  and  rectory  was  situate)  of  the  third  part,  and  the  Ecclesiastical 
Commissioners  for  England  of  the  fourth  part :  after  reciting,  among 
other  things,  that  the  said  Charles  Lawrence,  in  right  of  his  said  rec- 
*7^41   ^^y*  ^^  seised  of  or  ^entitled  to  the  glebe  lands,  tithe  com- 

-*  mutatiim  rents-charge  and  hereditaments  described  in  a  sum- 
mary form  in  the  schedule  thereunder  written :  And  that  the  said 
Ecclesiastical  Commissioners  proposed  shortly  to  prepare  a  scheme 
for  constituting  portions  of  certain  parishes,  including  ToUeshunt 
Knights,  a  district  or  new  parish  for  spiritual  purposes,  under  the 
name  of  "'  The  district  of  Tiptree  Heath  -^  And  that  a  church  had 
been  erected  within  the  boundaries  of  the  said  intended  new  district 
or  parish,  and  had  been  consecrated,  and  that  the  appellant  had  been 
duly  licensed  by  the  Bishop  of  Rochester  as  the  minister  or  perpetual 
curate  of  the  said  church :  The  said  Charles  Lawrence,  WMth  the  con- 
sent of  Her  said  Majesty,  and  the  said  Bishop  of  Rochester,  granted  and 
confirmed  "  unto  the  incumbent  for  the  time  being  of  the  church  of 
the  said  district  and  new  parish  of  Tiptree  Heath  (when  and  so  soon  as 
the  same  shall  be  constituted),  and  his  successors,  incumbents  thereof 
for  the  time  being,  one  clear  yearly  rent-charge  or  sum  of  150/^  to  be 
payable  half-yearly  on  the  Ist  day  of  November  and  the  1st  day  of 
May  in  every  year,  a  proportionate  part  of  the  first  of  such  yearly 
payments  to  be  made  on  the  first  day  of  November  next,  free  and 
clear  of  all  deductions,  taxes,  charges,  rates,  assessments,  and  imposi- 
tions whatsoever  (except  an  amount  of  the  tax  on  income  or  property, 
if  any),  to  be  for  ever  issuing  and  payable  out  of  and  charged  upon,  or 
being  part  of,  all  that  the  rectory  or  patronage  of  ToUeshunt  Knights 
and  the  glebe  lands,  tithes  or  tithes  commutation  rent-charge,  heredi- 
taments and  all  other  emoluments  to  the  said  rectory  or  parsonage 
belonging  or  in  anywise  appertaining,  or  accepted,  reputed,  deemed, 
taken,  known,  held,  used,  occupie<j,  or  enjoyed  as  part,  parcel,  or 
^1^;.;.^   member  of  the  *same,  and  which  said  glebe  lands,  tithes,  or 

-'  tithes  commutation  rent-charge  in  lieu  thereof,  are  in  a  summary 
form  particularized  in  the  schedule  hereunder  written:  To  hold  the  said 
yearly  rent-charge  or  sum  of  loOi,  free  from  all  deductions  whatsoever 
(except  as  aforesaid),  unto  and  to  the  use  of  the  incumbent  of  the  said 
church  of  the  said  intended  district  or  new  parish  (when  and  so  soon  as 
the  same  shall  be  constituted),  and  his  successors,  incumbents  thereof, 
for  the  time  being  for  ever.  And  the  said  Charles  Lawrence"  "Doth 
grant  and  agree,  to  and  with  the  incumbent  of  the  said  church  of  the 
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said  intended  new  district  or  new  parish,  and  his  successors,  that  from 
time  to  time,  when  and  as  often  as  it  shall  happen  that  the  said  annual 
rent-charge  or  sum  of  160?.,  or  any  half-yearly  payment  of  the  same, 
shall  be  in  arrear  or  unpaid,  in  tne  whole  or  in  part,  by  the  space  of 
foarteen  days  next  over  or  after  any  one  of  the  days  or  times  whereon 
the  same  is  hereinbefore  appointed  to  be  paid  as  aforesaid,  then  and 
so  often,  and  from  time  to  time,  it  shall  and  may  be  lawful  to  and  for 
the  said  incumbent  for  the  time  being,  and  his  successors,  into  and 
upon  the  said  rectory  and  parsonage,  glebe  lands  and  hereditaments, 
or  any  part  thereof,  to  enter  and  distrain  for  the  same  annual  sum  or 
rent-charge,  and  all  arrears  thereof,  and  the  distress  and  distresses 
then  and  there  found  to  detain,  manage,  sell,  and  dispose  of,  in  the 
same  manner  in  all  respects,  and  upon  the  same  terms,  as  dis- 
tresses for  rents  reserved  upon  leases  for  years  may  be  and  are  or 
ought  to  be  managed,  sold,  and  disposed  of,  and  as  if  the  said  yearly 
rent-charge  of  1502.  was  a  rent  reserved  upon  a  lease  for  years,  to  the 
intent  that  the  said  incumbent,  or  his  successors,  shall  thereby,  there- 
with, or  otherwise  be  fully  paid  ♦and  satisfied  the  same  yearly  r*Ycfl 
rent-charge  and  all  arrears  thereof,  and  all  costs,  charges,  and  ^ 
expenses  to  be  occasioned  by  the  non-payment  thereof,  on  the  days  or 
times  hereinbefore  appointed  for  payment  of  the  same.  And  further, 
that  from  time  to  time,  when  and  as  often  as  it  shall  happen  that 
the  said  annual  rent-charge  of  1502.,  or  any  part  thereof,  shall  be  in 
arrear  or  unpaid  by  the  space  of  twenty -one  days  next  over  or  after 
any  of  the  said  days  whereon  the  same  is  hereinbefore  appointed  to  be 
paid  as  aforesaid,  then  and  so  often,  and  from  time  to  time,  either 
upon  or  at  any  time  after  the  expiration  of  the  said  twenty -one  days, 
it  shall  and  may  be  lawful  to  and  for  the  said  incumbent  u)r  the  time 
being  and  his  successors  (although  no  formal  or  legal  demand  shall 
have  been  made  of  the  said  annual  sum  or  rent-charge)  into  and  upon 
the  said  rectory  or  parsonage,  glebe  lands  and  her^itaments,  or  any 
part  of  the  same  respectively,  in  the  name  of  the  whole,  ta  enter,  and 
the  said  tithes  rent-cnarge  in  lieu  of  tithes  to  receive  and  take,  and 
the  same  respectively  to  have,  hold,  and  enjoy,  and  to  let  from  year  to* 
year,  and  the  tithes  rent-charge  and  other  rents  and  profits  thereof,, 
and  of  every  part  thereof,  to  receive  and  take,  to  and  for  his  own  use 
and  benefit,  until  he  shall  thereby,  or  therewith,  or  otherwise,  be  fully 
satisfied  and  paid  the  said  annual  rent-charge  of  150/.,  and  all  arrears 
thereof,  and  so  much  of  the  same  annual  sum  or  yearly  rent-charge, 
as  from  time  to  time  shall  accrue  or  grow  due,  during  such  time  as 
the  said  incumbent  for  the  time  being  shall  continue  in  possession  of 
the  premises  after  every  such  entry  as  aforesaid,  and  also  such  costs, 
losses,  damages,  and  expenses  as  shall  be  occasioned  by  non-payment 
of  the  said  yearly  rent-charge  or  any  part  thereof,  at  the  aays  and 
times  ^aforesaid,  in  or  about  the  management  or  improvement  r^^rrc-rr 
of  the  said  premises  after  any  such  entry  as  aforesaid,  and  dur-  ^^  * 
ing  the  continuance  of  such  possession,  and  such  possession,  when 
taken,  to  be  without  impeachment  of  waste.''  The  power  of  entry  had ' 
not  been  exercised.  The  appellant  does  not  resioe  in  the  parish  of 
ToUeshunt  Knights,  but  in  that  of  Wigborough,  another  of  the 
parishes  comprised  in  the  said  district. 

The  appellant  contended  that  he  was  not  liable  to  be  rated  or 
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assessed  to  the  relief  of  the  poor  in  respect  of  the  said  rent-charge  or 
annual  sum  of  1502.,  or  other  his  annual  income  or  endowment  under 
the  above-mentioned  indenture,  and  that  the  same  was  not  propertr 
in  respect  whereof  he  was  liable  to  be  rated  or  assessed  to  the  relief 
of  the  poor.  The  respondents  contended  that  the  said  appellant  was 
liable  to  be  so  rated  and  assessed. 

Aspland,  for  the  respondents. — The  appellant  is  rateable  in  respect 
of  the  rent-charge  secured  to  him  by  the  indenture.  He  conteods 
that  he  is  not  within  the  words  of  stat.  43  Eliz.  c.  2,  s.  1,  which  directs 
the  poor-rates  to  be  raised  f'  bj  taxation  of  every  inhabitant^  parsoo, 
vicar,  and  other,  and  of  every  occupier  of  lands,  houses,  tithes  impro- 
priate, propriations  of  tithes,"  &c.  But  he  must  come  within  one  of 
the  three  descriptions  of  parson,  vicar,  or  occupier  of  tithes.  By  sect. 
33  of  Stat.  19  k  20  Vict.  c.  104,  one  of  the  Acts  under  which  this 
endowment  was  created,  it  is  declared  that  *'  the  word  '  tithes'  shall 
mean  and  include  all  commuted  and  uncommuted  rent-charges  in  lieu 
of  tithes,  portions,  and  parcels  of  tithe,  and  all  moduses,  compositions, 
prescriptive  and  customary  paymeuts."  This  deed  operates  as  an 
*7581  <^^^S°™^^^  o^  ^  portion  of  the  tithe.  The  party  ^assigning  it 
^  is  not  liable  to  be  rated  in  respect  of  it,  inasmuch  as  he  is  not 
in  the  beneficial  occupation  of  it:  Hackney  and  Lamberhurst  Tithe 
Commutation  Kent  Charges,  E.  B.  &  E.  1  (E.  C.  L.  E.  vol.  96).  If 
the  appellant  is  not  rateable  within  the  meaning  of  stat.  43  Eliz.  c.  2, 
8.  1,  no  one  is.  The  appellant's  district  is  included  in  the  respondent 
parish,  which  has  therefore  a  locus  standi,  as  being  affectea  by  the 
4>eneficial  occupation  of  the  appellant  [Lord  Campbell,  C.  J. — What 
is  granted  is  a  certain  amount  of  the  rent-charge.]  The  deed  describes 
it  as  ''  issuing  and  payable  out  of  and  charged  upon,  or  being  part  oC*^ 
''  the  rectory  gr  parsonage,"  '^  and  the  glebe  lands,  tithes,  or  tithe  com- 
mutation rents-cnarge,  hereditaments,  and  all  other  emoluments  to  the 
said  rectory  or  parsonage  belonging."  That  would,  reddendo  singula 
singulis,  create  an  immediate  charge  on  the  glebe,  and  a  grant  of  part 
of  the  rent-charge. 

Fieldf  for  the  appellant. — The  deed  does  not  grant  tithes  impropri- 
ate, or  a  propriation  of  tithes ;  and  does  not  therefore  fall  within  stat 
43  Eliz.  c.  2,  s.  1,  which,  as  was  observed  by  the  Court  in  Bex  v. 
Lacy,  5  B.  &  C.  702  (E.  C.  L.  R.  vol.  11),  limits  the  rateability  of  tithes 
not  in  the  hands  of  the  incumbent  to  those  two  particular  descriptions. 
And,  even  assuming  that  tithes  generally,  even  when  not  impropriate 
or  propriate,  are  rateable,  the  appellant  is  not  the  occupier  of  tithes  in 
any  way  at  all.  If  a  specific  portion  of  the  rent-charge,  arising  out 
of  land  within  the  parish,  had  oeen  assigned,  he  might  have  been  rate- 
able. But  no  specific  portion  is  granted:  the  appellant  is  merely 
attorney  of  the  grantor  for  the  purpose  of  receiving  the  sum  granted. 
*7o91  ^^  ^^  ^^^  entered  under  the  power  of  *entry  and  distress,  in 
-'  which  case  he  might  perhaps  be  held  to  have  become  an  occu- 
pier. He  is  no  more  rateable  than  an  annuitant  secured  by  a  charge 
on  the  land,  or  a  mortgagee  not  in  possession. 

Aaplandf  in  reply. — A  rent  cannot  be  granted  out  of  a  rent:  if  the 
deed  is  to  have  any  operation  at  all,  it  operates  as  an  assignment  of  a 
portion  of  the  rent-charge.  Rex  v.  Lacy  is  in  favour  of  the  respond- 
ents ;  for  the  Court  there  stated  that  the  object  of  stat.  43  Elix.  c  2, 
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was  to  render,  under  some  part  or  other  of  sect.  1,  all  descriptions  of 
tithes  rateable. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  appellant  is  not 
assessable  to  the  parish  of  Tolleshunt  Knights  for  the  relief  of  the 
poor  in  respect  of  the  annual  sum  granted  to  him  by  this  deed.  He 
IS  not  an  inhabitant  of  the  parish :  and  he  is  not  the  parson.  It  was 
contended  that  the  deed  operated  as  an  assignment  of  a  portion  of  the 
tithe.  But  that  is  not  so.  The  grant  is  in  the  nature  of  an  annuity-, 
chargeable  upon  the  tithe  commutation  rent-charge  of  the  parish. 
There  is  no  assi^ment  of  any  specific  portion :  and  under  these  cir- 
cumstances I  think  that  the  appellant  is  not  rateable.  If  he  had  taken 
possession,  under  the  power  of  distress,  he  would  have  been  rateable, 
but  not  till  then. 

Erlk,  J. — ^I  am  of  the  same  opinion.  It  is  quite  clear  that,  before 
the  liability  to  rates  can  attach,  the  person  to  be  rated  must  be  an  occu- 
pier, within  the  parish,  of  property  which  is  the  subject  of  a  poor-rate. 
The  appellant  is  not  an  inhabitant:  he  is  neither  parson  nor  r^d^^A 
*vicar  of  the  parish,  nor  is  he  the  occupier  of  any  tithe,  impro-  *■ 
priate  or  propriate,  within  the  meaning  of  stat.  48  Eliz.  c.  2,  s.  1.  This 
is  not  a  ^rant  of  tithe  at  all :  if  all  parties  do  their  duty,  the  appellant 
receives  his  75 1  half-yearly  as  an  annuity.  If  it  be  not  paid,  he  has 
the  right  to  enter  upon  the  land,  and  come  upon  either  the  land  or  the 
rent-charge  in  satisfaction  of  the  arrears.  But  that  right  is  quite  dif- 
ferent from  the  right  to  the  rent-charge  itself,  in  respect  of  which  the 
rate  is  claimed.  If  he  had  so  entered  he  might  be  rateable :  and  he 
would  be  rateable  if  the  deed  had  assigned  to  him  a  specific  portion  of 
the  rent-charge,  arising  out  of  land  within  the  respondent  parish.  But 
he  is  clearly  not  rateable  in  the  present  case. 

Cbomptok,  J. — If  the  appellant  were  the  assignee  of  the  rent-charge, 
he  would  be  rateable :  but  he  is  the  assignee  of  only  part  of  the  whole 
rent-charge,  and  not  of  any  specific  portion  of  it  issuing  out  of  any 
specific  land  in  the  respondent  parisn.  He  is  not,  therefore,  rateable 
to  that  parish. 

(Hill,  J.,  was  absent.)  Judgment  for  the  appellant. 


♦NORTON  V.  NICHOLLS  and  Others.    April  21.       [*761 

A  Btw  eombiniitioii  of  MTenl  old  and  known  dof ignt  may  eonvtitate  a  new  **  deiign/'  ca|»ablo 
•f  being  protocted  under  stat  SAO  Viet.  o.  100.  Bat  inoh  eombination  must,  to  be  eo  protected, 
eoaititnte  one  deeign,  and  not  a  mnltipHeity  of  designs. 

The  article  of  manafiwtare  to  wbieh  the  new  design  if  applied  (whether  sneh  design  be  single 
OT  the  resnli  of  a  new  combination  of  old  and  known  designs)  is  not,  itself,  a  "  design"  within 
the  Bseaaing  of  the  statute :  and  cannot  be  protected  by  registration. 

It  is  not  a  snfllcient  registration  of  a  design  applied  to  the  mannfaetore  of  an  article  comprised 
in  dass  8  of  secL  3  of  the  Act,  to  leave  with  the  registrar  the  article  so  mannfactured,  with  an 
Intimation  that  it  is  to  be  applied  to  class  8. 

Semble,  that,  as  to  some  of  the  other  classes  in  section  8  (as,  for  Instance,  class  6),  sneh  % 
proceeding  might  be  a  sufficient  registration  of  the  design. 

The  statement,  in  a  notice  under  sect  7,  that  if  the  parties  to  whom  the  notice  is  given  either 
apply  the  design  to  an  article  of  manufacture,  or  sell  or  expose  to  sale  an  article  of  manufacture 
with  the  design  applied  to  it,  the  proprietor  will  sue  them,  is  not  a  sufficient  statement  that  he 
has  not  given  his  consent  to  the  application  of  his  design  to  the  manufactured  article. 
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Action  for  infringement  by  the  defendants  of  the  plaintifirs 
registered  design. 

The  declaration  stated  that  the  plaintiff  was  the  proprietor  of  a 
new  and  original  design, within  the  meaning  of  stat.  5  &  6  Vict.  c.  100, 
applicable  to  the  manufacture  of  shawls,  comprised  in  class  8  in  the 
said  Act,  and  was  duly  registered  as  the  proprietor  of  such  design  ; 
and  that  every  shawl  published  by  the  plaintiff  had  attached  thereto 
a  label,  as  required  by  the  said  Act.  Breach  :  that  the  defendants, 
within  the  period  of  three  years  next  after  the  said  design  was  so 
registered,  wrongfully,  and  without  the  plaintiff's  consent,  sold  divers 
shawls,  to  some  of  which  the  said  design  was  so  applied,  and  to 
others  a  fraudulent  imitation  of  the  said  design,  well  knowing  that 
the  proprietor  of  the  said  design  had  not  given  his  consent  to  such 
application. 

Pleas.  1.  Not  guilty.  2.  That  the  design  was  not  new  and 
original.  3.  That  the  plaintiff  was  not  the  proprietor  of  the  said 
design.  4.  That  the  design  was  not  duly  restored.  5.  That  the 
plaintiff's  name  was  not  duly  registered  as  proprietor.  6.  That  every 
*7B21  shawl  to  which  *the  said  design  was  applied,  published  by  the 
-'  plaintiff,  had  not  thereon  such  marks  as  were  required  by  the 
said  Act. 

Issue  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Middlesex  Sittings 
after  last  Michaelmas  Term,  the  jury  found  that  each  of  the  five 
points  of  the  plaintiff's  shawl  was  old,  but  that  the  combination  of 
them  was  new,  and  that  the  shawl  sold  by  the  defendants  was  tbe 
same  as  the  plaintiff's,  excepting  as  to  colour,  the  plaintiff's  being  the 
Victoria  Tartan,  and  the  defendants'  the  Ettrick  Shepherd's  Plaid. 
It  was  proved  that  the  plaintiff*  for  the  purpose  of  registration,  had 
left  one  of  his  shawls,  with  the  requisite  marks,  with  the  r^strar, 
pursuant  to  sect.  4  of  the  Act.  The  defendants,  who  were  retail 
dealers,  had  purchased  the  shawls  sold  by  them  from  the  mana- 
facturers. 

It  was  also  proved  that  the  following  notice  had  been  given  to  the 
defendants. 

''As  the  solicitor  and  agent,  and  for  and  on  behalf  of  Mr.  Joseph 
Norton,  of  Clayton  West,  near  this  place,  manufacturer,  I  hereby  give 
you  notice  that  in  pursuance  of  an  Act  of  Parliament^  madle  and 
passed  in  the  session  held  in  the  6  &  6  Victoria,  c.  100,  intituled  'An 
Act  to  consolidate  and  amend  the  laws  relating  to  the  copyright  of 
designs  for  ornamenting  articles  of  manufacture,'  the  said  Joseph 
Norton  did,  on  the  12th  of  February,  1857,  register  in  the  Designs 
Office,  London,  a  design  (No.  109,018),  in  respect  of  the  application 
of  such  design  to  ornamenting  articles  comprised  in  class  8,  and,  upon 
the  redstration  of  such  design,  a  copvright  of  three  years  w;is 
granted  to  the  said  Joseph  Norton ;  which  design  so  registered  is  a 
mnuQ-]  shawl,  commonly  called  the  *' Mantilla  Shawl.'  And  1 
-I  hereby  further  give  you  notice  that,  in  case  you  apply  such 
design,  or  any  fraudulent  imitation  thereof,  for  any  purpose  whatso- 
ever, or  publish,  sell,  or  expose  for  sale  any  article  of  manufacture, 
or  any  substance  to  which  such  design,  or  any  fraudulent  imitation 
thereof,  shall  have  been  so  applied|  contrary  to  the  true  intent  and 
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meaning  of  tbe  said  Act  of  Parliament,  the  said  Joseph  Norton  will 
institute  such  proceedings  as  he  may  be  advised  for  the  recovery  of 
the  penalties  which  you  may  thereby  incur,  and  also  for  the  recovery 
of  the  damages  which  he  may  thereby  sustain,  and  likewise  to 
restrain  you  from  any  further  violation  of  the  said  Act  of  Parliament." 

A  verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to 
move  to  enter  a  verdict  for  the  defendants,  or  for  a  nonsuit,  on  the 
following  grounds:  1.  That  the  design  had  not  been  registered 
according  to  the  statute.  2.  That  no  design  had  been  registered.  S. 
That  the  design,  if  any,  was  not  a  new  and  original  design  within  the 
meaning  of  the  Act  4.  That  the  defendants  had  no  notice  that  the 
proprietor  had  not  consented  to  the  application  of  the  alleged  design. 
5.  That  no  sufficient  notice  had  been  given  according  Co  the  Act. 

Sir  Fitzroy  Kelly,  Attorney-General,  in  last  Michaelmas  Term, 
obtained  a  rule  nisi  accordingly. 

Know'ea,  ifaniaty,  and  Bretver  showed  caused  against  the  rule.fa)  Sir 
FiSzroy  Kelly,  Attorney-General,  and  Webster  were  heard  in  support. 

The  nature  of  the  argument  appears  sufficiently  from  the  judgment 
of  the  Court. 

*Lord  Cakpbell,  C.  J.,  now  delivered  the  judgment  of  the  r«7/*j^ 
Court  L  ^«* 

At  the  trial  of  this  cause,  the  plaintiff  contended  that  there  were 
five  points  in  respect  of  which  his  shawl  was  new,  and  entitled  to  the 
protection  of  stat.  5  &  6  Vict  c  100,  so  that,  if  the  defendants  had' 
imitated  any  one  of  them,  he  was  entitled  to  recover.  These  were : 
1,  a  reversible  cloth,  with  the  two  sides  of  different  texture  and 
colours :  2,  a  scollop  pattern  on  parts  of  the  shawl :  S,  a  particular 
border  round  the  shawl :  4,  a  particular  configuration  of  the  corners 
of  the  shawl :  5,  a  newly  invented  fringe  to  surround  the  shawl.  Its 
great  merit  was  said  to  be,  that,  by  varying  the  mode  of  folding  and 
wearing  it,  it  might  be  converted  in  appearance  into  eight  several 
shawls,  all  seeming  to  be  different  from  each  other.' 

The  evidence  clearly  showed  that  all  these  five  points  or  ''  designs'' 
had  been  in  public  use,  and  had  been  applied  to  shawls  before  the  regis- 
tration of  the  plaintiff's  shawl,  but  that  the  combination  of  them  in  the 
plaintiff'^s  shawl  was  new.  It  was  admitted  that  a  shawl  which  the 
defendants  had  purchased  from  a  manufacturer  of  shawls,  and  sold  by 
retail,  was  the  same  as  the  plaintiff''s;  only  that  the  colours  were  dif- 
ferent, the  plaintiff's  being  Victoria  Tartan,  and  the  defendants'  the 
Ettrick  Shepherd's  Plaid.  Thus  the  question  arises,  whether,  in 
respect  of  such  imitation  of  the  plaintiff's  shawl,  this  action  is  main- 
tainable.    We  are  of  opinion  that  it  is  not. 

In  the  first  place  we  are  strongly  inclined  to  think  that  such  a  com- 
bination is  not  a  *' design"  within  the  meaning  of  the  Act  of  Parlia- 
ment The  five  points  relied  upon  being  all  old,  no  distinction  is  to 
be  made  *between  them  and  any  other  in  the  texture,  configu-  r^fja^ 
ration,  or  ornaments  of  the  shawl.  Therefore  the  combination  ^ 
supposed  to  constitute  the  design  which  the  plaintiff  now  seeks  to 
protect  comprehends  all  that  is  to  be  discoverea  on  both  sides  by  the 
shawl,  colour  as  well  as  shape.     We  do  not  doubt  that  a  combination 

(a)  SAtarday  and  Monday,  April  lOlh  and  18th.    Before  Lord  Campbell,  0.  J.,  Brie,  J., 
Crvfflpton,  J.,  and  UiU,  J. 
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may  be  a  "design"  within  the  meaning  of  the  statute ;  and  we  adhere  to 
the  decision  of  this  Court  in  Begina  v.  Finnin,  cited  in  Harrison  v.  Taj- 
lor,  3  H.  &  N.  801,  301,t  that  a  new  and  original  combination,  to  be 
protected  as  a  "design,"  may  be  the  result  of  simultaneously  applying 
two  old  and  known  designs  to  the  ornamenting  of  a  button.  But, 
having  regard  to  the  language  of  the  Act  of  Parliament,  and  to  the 
object  of  the  Legislature,  we  think  that  the  result  of  the  combination, 
to  be  protected  as  a  "  design,"  must  be  one  design,  and  not  a  multiplicity 
of  designs.  The  statute  does  not  mention  any  article  of  manu&ctare 
being  a  design,  but  considers  the  design  to  be  protected  as  "  applicable'to 
the  ornamenting  of  any  article  of  manufacture."  The  "  design"  is  always 
considered  different  from  the  "  article  of  manufacture  or  the  substance 
to  which  it  is  to^'be  applied."  This  is  particularly  to  be  observed  in  sect 
3,  in  which  the  articles  of  manufacture  are  enumerated  to  which  the  de- 
sign is  to  be  applied.  Among  these  (7  and  8)  are  "  shawls."  The  "  shawl" 
is  not  the  "  design,"  but  "  the  article  of  manufacture"  "  to  which"  the 
design  "  is  to  be  applied."  An  ornament  for  a  lady^s  gown  may  well 
be  a  "  design"  to  be  protected,  although  the  ornament  be  the  result  of 
a  new  combination  of  lace  and  ribands :  but  the  whole  gown  itself 
*7661  ^^^^^  hardly  be  such  a  *"  design,"  although  it  be  granted 
-■  that  the  component  parts  and  ornaments,  before  well  known 
separately,  are  arranged  according  to  a  fashion  entirely  new.  Sach 
an  extension  of  the  statute  is  quite  unnecessary  for  the  object  which 
the  Legislature  seems  to  have  had  in  view ;  and  we  need  not  point 
out  the  great  public  inconvenience  which  would  arise  if  we  were  to 
put  such  a  construction  upon  it. 

At  all  events,  if  the  combination  in  this  case  were  a  "design*^ 
which  might  be  protected  by  the  statute,  we  are  clearly  of  opinion 
that  the  registration  is  defective.  This  registration  consisted  in 
merely  leaving  with  the  registrar  an  entire  shawl  manufactured  accord- 
ing to  the  combination  relied  upon  ;  with  an  intimation  that  it  was  to 
be  applied  to  class  8.  We  by  no  means  say  that  there  may  not  be  a 
TOOd  registration  by  simply  leaving  with  the  registrar  a  copy  of  the 
design  to  be  registered.  Take  the  example  of  paper  hangings,  class  5: 
a  section  of  the  paper,  having  the  design  impressed  upon  it,  would 
clearly  disclose  the  claim  of  the  inventor,  and  would  fully  put  the 
registrar  in  possession  of  all  the  information  he  ought  to  have  to  en- 
able  him  to  perform  the  duties  imposed  upon  him.  But  the  plainti£ 
by  leaving  one  of  his  shawls  with  the  registrar,  gives  no  information 
of  the  nature  of  his  claim,  and  cannot,  we  think,  be  said  to  have  regis* 
tered  his  "design."  He  intended,  by  this  act,  to  claim  each  of  the 
five  points  or  separate  designs,  and  he  was  equally  at  liberty  to  claim 
anv  other  parts  of  the  shawl  allowed  to  be  old.  The  colours  on  both 
sides  were  essentially  as  much  parts  of  the  shawl  or  of  the  combination, 
as  any  of  the  five  points  which  he  claimed  at  the  trial.  What  shall 
•7A71  ^^  considered  an  infringement  of  the  supposed  ^combination? 
-I  Is  the  defendant's  shawl  an  infringement,  although  it  varies  the 
colours  on  both  sides  7  Would  it  be  an  infringement  if  it  included 
only  four  of  the  five  points ;  and  would  it  be  so  if  it  included  only  one 
of  them  7  With  respect  to  copyright  of  designs,  no  specification  is 
required  as  in  the  case  of  patents  for  inventions ;  but  sect.  17  of  stat 
6  &  6  Vict  c.  100,  after  empowering  all  the  world  to  inspect  the  regis 
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tered  designs  when  the  copyright  has  expired,  gives  a  right,  under 
certain  circumstances^  before  the  copyright  has  expired,  to  an  inspec* 
tion  of  the  registration,  and  requires  the  registrar,  on  the  application 
of  certain  persons,  to  give  to  such  persons  '^a  certificate  stating 
whether"  "there  be  any  copyright  existing"  of  particular  designs, 
''  and,  if  there  be,  in  respect  of  what  particular  article  of  manufacture 
or  substance  such  copyright  exists."  If  an  application  were  made  to 
the  registrar  by  a  shawl  manufacturer  respecting  the  five  points  of  the 
plaintifTs  shawl,  separately  or  in  combination,  or  the  use  of  the  colours 
of  the  Victoria  Tartan,  what  answer  could  he  make  7  Sect.  4  enacts  **  that 
no  person  shall  be  entitled  to  the  benefit  of  this  Act  with  regard  to  any 
design  in  respect  of  the  application  thereof  to  ornamenting  any  article  of 
manufacture  or  any  such  substance,  unless  such  design  have,  before  pub- 
lication thereof,  been  registered  according  to  this  Act."  The  "  design" 
here  is  now  said  to  be  the  combination  of  the  five  points ;  but  there 
is  no  proof  whatever  of  such  a  design  being  registered.  In  truth,  on 
proof  that  there  was  nothing  new  registered  to  be  applied  to  the  ar- 
ticle of  manufacture,  the  registration  turns  out  to  be  a  registration  of 
the  "article  of  manufacture,"  and  not  a  design  applicable  to  it.  Being 
of  opinion  that  the  supposed  ^registration  of  the  design  claimed  r«i^go 
by  the  plainiiflf  is  insufficient,  we  are  not  bound  to  say,  and  we  ^ 
ought  not  to  say,  what  would  have  been  a  sufficient  registration ;  and, 
if  we  are  right  on  the  first  question  which  we  considered,  there  was 
no  '*  design"  which  could  have  been  registered  under  the  Act  of  Par- 
liament 

Lastly,  we  are  of  opinion  that  there  was  no  sufficient  notice  under 
the  7th  section  of  the  Act.  The  defendants  are  sued  for  having  ex- 
posed to  sale  and  sold  an  article  of  manufacture  to  which  the  plain- 
tiffs design  was  applied ;  but  they  were  not  liable  to  be  so  sued  till 
they  had  received' notice  that  the  plaintifi''s  consent  had  not  been 
given  to  such  application.  The  notice  relied  upon  is  addressed  to  the 
defendants,  both  as  manufacturers  who  had  applied  the  design  to 
articles  of  manu&cture,  and  as  retail  dealers  who  had  sold,  or  exposed 
to  sale,  articles  of  manufacture  to  which  the  design  had  been  applied 
by  others ;  and  the  notice  is  entirely  silent  as  to  whether  the  plain- 
tiffs consent  had  or  had  not  been  given  to  such  application.  The 
notice  does  say  that  if  the  defendants  either  apply  the  design  to  an 
article  of  manufacture,  or  sell  or  expose  to  sale,  an  article  of  man- 
ufacture with  the  design  applied  to  it,  he  will  sue  them ;  but  we  can- 
not think  that  this  is  tantamount  to  a  notice  that  he  had  not  given 
his  consent  to  the  application  of  his  design  to  the  manufactured  article. 
Such  notice  is  perfectly  consistent  with  the  fact  of  his  having  actually 
given  his  consent,  and  cannot,  we  think,  be  considered  the  performance 
of  a  consideration  introduced  to  save  retail  dealers  from  very  serious 
liability.  It  is  likewise  worthy  of  observation  that  the  notice  gives 
no  indication  of  the  plaintiffs  real  claim,  and  that  this  remained  a 
mystery  till  the  trial  began. 

*We  have  been  favoured  with  the  short-hand  writer's  notes  r^noq 
of  what  fell  from  that  most  learned  Judge,  Vice  Chancellor  •• 
Page  Wood,  in  giving  judgment  respecting  an  injunction  in  Norton 
V.  Nichols  and  Norton  v.  Ford.    These  were  cases  on  the  same  claim 
of  copyright :  and,  if  the  facts  before  his  Honour  had  been  the  same 
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as  those  which  were  proved  at  the  trial,  and  upon  which  we  have  to 
adjudicate,  we  should  have  considered  ourselves  bound  bv  his  decisioa 
But  before  him  the  five  points  seem  to  have  been  treated  as  all  new, 
each  being  considered  a  "design"  which  might  be  applied  to  the 
shawl,  the  shawl  being  an  article  of  manufacture.  On  this  supposition, 
there  might  possibly  be  a  design  within  the  Act  of  Parliament:  the 
deposit  of  the  shawl  with  the  registrar  might  possiblv  be  a  due  regi^ 
tration:  but,  when  it  appears  that  all  the  supposed  designs  to  be  ap- 
plied to  the  article  of  manu&cture  were  old,  and  that  the  only  design 
contended  for  is  a  combination  of  all  the  parts  of  a  manifold,  compli- 
cated, and  highly  ornamented  garment,  contrived  to  assume  many  dif* 
ferent  shapes,  we  feel  bound,  on  all  the  questions  submitted  to  us,  to 
give  judgment  for  the  defendants.        Judgment  for  the  defendanta. 


^^^7rt^    ♦The  Town  Council  of  the  Borough  of  KIDDERMINSTER, 
''"J       AppeUantB,  v.  RICHARD  VAISEY  COURT,  Respondent. 
April,  21. 

A  local  Act,  53  O.  8,  o.  IzziiL,  for  pATing  the  bonragh  of  K.,  proTidod  that  all  orders  and 
prooeedingi  of  the  Commiieioneri  for  ezecating  the  Act  ihoald  be  at  a  pablie  meeting,  of  whick 
notice  in  writing  should  be  given  **  by  affixing  the  Mme  upon  the  door  of  the  parinh  chnrck  ef 
K.,  on  the  Sunday,  and  upon  the  town  hall  two  days,  preceding  such  intended  meeting.* 

Under  the  Municipal  Corporations  Act,  SAO  Vict  c  70,  s.  75,  the  powers  of  the  CommimiesMn 
were  duly  transferred  to^  and  were  thenceforward  exercised  by,  the  town  council  of  the  bwongb. 
Section  09  of  that  Act  provfdes  that  **  all  acts  whatsoever  authorised  or  required  by  Ttxtue  of 
this  Act  to  be  done  by  the  council  of  such  borough"  may  be  done  by  the  msjority  of  meoibm 
present  at  any  meeting  '*held  in  pursuance  of  this  Act;  provided  always  that,  prcTions  ts  say 
meeting  of  the  council  held  by  virtue  of  this  Act,  a  notice  of  the  time  and  place  of  such  iatouded 
meeting  shall  be  given  three  clear  days  at  least  before  such  meeting,  by  izing  the  said  nelaes  ea 
or  near  the  door  of  the  town  hall  of  the  borough." 

Held,  that  notice  of  a  meeting  of  the  town  council  for  the  purpose  of  appointing  overseers  te 
make  a  rate  for  the  purposes  of  the  local  Act  was  properly  given  by  affixing  the  same  on  or  aesr 
the  door  of  the  town  hsll,  in  accordance  with  sect.  09  of  the  Municipal  Corporations  Act' 

Case  stated  by  justices  under  stat.  20  &  21  Vict  c.  43. 

The  respondent  was  summoned  before  the  justices  of  the  borough 
of  Kidderminster  for  refusing  to  pay  the  sum  of  l\s.  Sd.,  the  amount 
of  a  certain  rate  or  assessment  levied  upon  him  under  stat  53  G.  8,  c. 
Ixxiii.,  "for  paving,  cleansing,  lighting,  watching,  and  otherwise  im- 
proving the  streets  and  other  public  passages  and  places  in  Kidder- 
minster, in  the  county  of  Worcester,"  by  which  certain  Commissioners 
are  appointed  for  carrying  the  Act  into  execution.  It  is  provided,  by 
sect.  4,  that,  ^'all  orders  and  proceedings  of  the  said  Commissioners  in 
the  execution  of  this  Act  shall  be  at  a  public  meeting  held  in  pursu- 
ance of  this  Act,  and  not  otherwise,  except  as  hereinafter  excepted." 
It  is  also  provided,  by  sect.  6,  "  That  previous  to  any  meeting  of  the 
said  Commissioners  in  pursuance  of  this  Act,  subsequent  to  the  first 
•meeting,  notice  in  writing,  signed  by  the  clerk  or  by 'seven  or  more 
Commissioners,  of  the  time  and  place  of  every  such  intended  meeting, 
*77n  ^^^'^  from. time  to  time  be  *given  by  affixing  the  same  upon 
J  the  door  of  the  parish  church  of  Kidderminster  on  the  Sun- 
lay,  and  upon  the  townhall  two  days,  preceding  such  intended  meet- 
ing." 
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By  The  Municipal  Corporations  Act,  5  &  6  W.  4,  c.  76,  s.  76,  after 
reciting  that  "it  may  be  expedient  that  the  powers  now  vested  in  the 
trustees  appointed  under  sundry  Acts  of  Parliament  for  paving,  light- 
ing, cleansing,  watching,  regulating,  supplj^ing  with  water,  and  im- 
proving certain  boroughs"  (of  which  Kidderminster  is  one)  "or 
certain  parts  thereof,  should  be  transferred  to  and  vested  in  the  coun- 
cils of  such  boroughs  respectively,"  it  is  enacted  "  That  the  trustees  ap- 
pointed by  virtue  of  any  such  Act  of  Parliament  as  last  aforesaid, 
wherein  the  trustees,  or  the  persons  whose  trustees  they  may  be,  are 
not  beneficially  interested,  may,  if  it  shall  seem  to  them  expedient,  at 
a  meeting  to  be  called  for  that  purpose,  transfer  in  writing  under  their 
hands  and  seals  all  the  powers  vested  in  them  as  such  trustees  by  any 
such  Act  or  Acts  of  Parliament  as  aforesaid  to  the  said  body  corpo- 
rate of  such  borough,  aind  the  said  body  corporate  of  such  borough 
shall  thenceforth  be  trustee  for  executing  by  the  council  of  such 
borough  the  several  powers  and  provisions  of  any  such  Act  or  Acts 
of  Parliament,  and  the  members  of  the  council  shall  have  the  same 
powers  and  be  subjected  to  the  same  duties  as  if  their  names  had  been 
originally  inserted  in  such  Act  or  Acts,  or  as  if  they  had  been  elected 
under  the  provisions  of  any  such  Act  or  Acts  as  such  trustees  respec- 
tively." 

On  8th  October,  1856,  the  powers  of  the  Commissioners  under  the 
above-mentioned  Kidderminster  Paving  Act  were  duly  transferred  to 
the  town  council  of  the  said  borough,  and  since  that  period  all  powers 
under  the  said  Paving  Act  have  been  exercised  by  the  saia  town 
council. 

*By  the  69th  section  of  The  Municipal  Corporations  Act  it  r^nfro 
is  enacted,  **  That  all  acts  whatsoever  authorized  or  required  by  '• 
virtue  of  this  Act  to  be  done  by  the  council  of  such  borough,  and  all 
questions  of  adjournment  or  others  that  may  come  before  such  coun- 
cil, may  be  done  and  decided  by  the  majority  of  the  members  of  the 
council  who  shall  be  present  at  any  meeting  held  in  pursuance  of  this 
Act:"  *•  Provided  always,  that  previous  to  any  meeting  of  the  council 
held  by  virtue  of  this  Act  a  notice  of  the  time  and  place  of  such  in- 
tended meeting  shall  be  given  three  clear  davs  at  least  before  such 
meeting  by  fixing  the  said  notice  on  or  near  tne  door  of  the  town  hall 
of  the  borough,  and  such  notice  shall  be  signed  by  the  mayor,  who 
shall  have  power  to  call  a  meeting  of  the  council  as  often  as  he  shall 
think  proper." 

By  the  Kidderminster  Paving  Act,  the  Commissioners  have  power 
to  appoint  assessors  of  the  money  to  be  raised  by  taxation  of  the 
inhabitants  and  occupiers  for  the  purposes  of  the  Act ;  and  all  rates 
and  assessments  which  shall  be  made  in  pursuance  of  the  Act  are  to 
be  allowed  or  signed  by  the  Commissioners  or  any  seven  or  more  of 
them. 

On  20th  April,  1857,  a  meeting  of  the  town  council  of  the  borough 
was  held  for  the  purpose  of  appointing  assessors,  a  notice  of  which 
meeting  was  duly  given  under  the  Municipal  Corporations  Act,  sect. 
69;  but  no  notice  of  such  meeting  was  affixed  upon  the  door  of  the 
parish  church  of  Kidderminster,  as  required  by  the  local  Act.  Sub 
sequently  to  such  meeting,  a  precept  as  required  by  the  said  Paving 
Act  was  issued  to  assessors  appointed  at  the  said  meeting,  who  there- 
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upon  made  a  rate  and  assessment,  which  was  duly  allowed  by  tbe 
*7731  *^^^^  council,  at  a  meeting  duly  convened  by  notice  under 
-I  The  Municipal  Corporations  Act ;  but  of  which  meeting  do 
notice  was  affixed  on  the  door  of  the  paijsh  church  as  required  by  the 
local  Act. 

On  the  hearing  of  the  summons  before  the  justices,  it  was  ooa- 
tended  for  the  respondent,  that  the  rate  was  bad,  inasmuch  as  tbe 
effect  of  the  transfer  of  the  powers  of  the  Commissioners,  under  tbe 
Paving  Act,  to  the  corporation,  by  virtue  of  the  enactments  of  Tbe 
Municipal  Corporations  Act,  was  to  make  the  corporation  a  trustee  to 
execute  the  Paving  Act  in  place  of  the  Commissioners;  and  that» 
therefore,  notice  of  the  meetings  at  which  the  said  assessors  were 
appointed  and  the  rate  made  and  allowed  ought  to  have  been  affixed 
upon  the  door  of  the  parish  church  of  Kidderminster  on  the  Sunday 
preceding,  as  required  by  the  local  Act.  It  was  contended  for  the 
appellants  that,  the  powers  of  the  Commissioners  under  the  local  Act 
having  been  transferred  to  the  corporate  body,  under  the  75th  section 
of  the  Municipal  Corporations  Act,  and  being  exercised  on  behalf  of 
the  corporate  body  by  the  town  council,  the  town  council,  in  the  exer- 
cise of  the  powers  of  the  local  Act,  acted,  not  as  Commissioners,  bat 
as  a  town  council  exercising  powers  transferred  to  them  by  virtue  of 
The  Municipal  Corporations  Act,  and  consequently  that  it  was  suffi- 
cient that  notice  oi  their  meetings  had  been  given  as  required  by  the 
Municipal  Corporations  Act. 

The  magistrates  were  of  opinion  that  the  notices  should  have  been 
affixed  on  the  door  of  the  parish  church  of  Kidderminster,  as  required 
by  the  local  Act,  and  refused  to  make  an  order  against  the  respon- 
dent; but  they  consented  to  grant  a  case  for  the  opinion  of  the  Court 
of  Queen's  Bench  on  the  point. 

*7741  **'•  *'*  Powell,  for  the  appellants. — The  powers  of  the  Com- 
^  missioners  under  the  local  Act  are  transferred,  by  sect  75  of 
The  Municipal  Corporations  Act,  to  tl\e  town  council;  and  sect.  69 
prescribes  the  mode  of  giving  notice  of  meeting  for  the  purpose  of  all 
acts  authorized  or  required  to  be  done  by  the  town  council;  namelr, 
by  affixing  a  notice  on  or  near  the  door  of  the  town  hall.  Notice  of 
the  meeting  in  question  was  clearly  a  notice  of  a  meeting  within  sect 
69:  and  was  therefore  rightly  given  in  the  mode  there  prescribed. 
The  rate  is  therefore  good. 

Scotland^  for  the  respondent. — Sect.  69  provides  merely  for  the  mode 
of  giving  notice  of  meetings  held  by  the  town  council  strictly  in  their 
capacity  as  such  town  council.  The  meeting  in  question  was  held  by 
them  in  the  capacity  of  Commissioners  for  executing  the  local  Act, 
and  notice  of  such  meeting  should  therefore  have  been  given  in  the 
mode  prescribed  by  such  local  Act.    The  rate  is  therefpre  bad. 

Lord  Campbell,  C.  J. — I  have  no  doubt  that  the  meaniug  and 
intention  of  the  Legislature  was  to  transfer  to  the  town  council,  a$  the 
town  council,  the  powers  of  the  trustees  under  local  Acts;  and  that 
the  town  council,  in  carrying  out  the  provisions  of  those  Acts,  should 
follow  the  mode  prescribed  by  The  Municipal  Corporations  Act  for 
their  proceedings  in  their  character  as  town  counciL  The  notice, 
therefore,  was  properly  given,  and  the  rate  is  good. 

Eble,  J. — ^It  is  very  clear  to  me  that  the  body  corporate  of  the 
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borough  is  substituted  for  the  trustees  under  the  local  Acts,  and  that 
the  town  council  is  to  carry  oat,  as  *8uch,  the  provisions  of  r«775 
the  local  Acts.  The  powers  so  transferred  to  the  town  council  ^ 
are  quite  distinct  from  the  #ode  of  carrying  them  out,  which  is  to 
be  the  same  as  that  prescribed  by  the  Municipal  Corporations  Act 
for  the  carrying  out  by  the  town  council  of  all  proceedings  under  that 
Act. 

Cbomptox,  J. — ^I  am  of  the  same  opinion.  What  was  formerly  to 
be  done  by  the  trustees  under  the  local  Acts  is  now  to  be  done  by  the 
town  council  of  the  borough :  but  the  mode  of  doing  it  is  to  be  the 
mode  prescribed,  generally,  by  sect.  69  of  The  Municipal  Corporations 
Act,  for  all  proceedings  by  the  town  counciL 

(Hill,  J.,  was  absent.)  Judgment  for  the  appellants. 


The  QUEEN  v.  The  Overseers  of  the  Township  of  HUNSLET. 

April  21. 

The  town  ooaneil  of  the  borough  of  L.  leviod  a  borongh-rate  ander  st*t.  5  A  6  W.  4,  o.  70>  s. 
92:  the  ont-townsbip  of  H.  boing  one  of  the  towosbipi  SMeued  for  such  rate.  The  rate  waa 
do]7  levied  and  paid.  The  OTeneen  of  the  parish  of  L.  having  appealed  to  the  borough  Quarter 
Seaiioot  against  the  rate,  the  Sessions  made  an  order  to  amend  the  rate  by  increasing  tho 
anoant  at  wbieh  the  townahip  of  H.  waa  aaaeaaed.  No  notioe  of  the  appeal  waa  given  to  the 
out  tawnahipa. 

The  overaeera  of  H.  having  refnaed  to  pay  the  additional  amount  aaaeaaed :  Held,  that  the 
rameJy  of  the  town  oonncil  of  L.,  if  any,  for  enforcing  the  payment  of  auch  additional  rate  waa 
by  a  warrant  of  diatreaa  iaaued  by  the  mayor  or  two  juatioea  for  the  borough,  under  atat.  7  W.  4 
1 1  Met  0.  81,  a.  1 :  and  not  by  a  mandamua  to  the  overaeera  of  H.  to  enforce  auch  payment 

Maulb,  in  last  Term,  obtained  a  rule  calling  on  the  overseers  of  the 
township  of  Hunslet,  in  the  borough  of  Leeds,  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  pay  an  increased 
rate  of  69Z.  6s.  Sd,  to  the  treasurer  of  the  borough  of  Leeds. 

It  appeared,  from  the  affidavits  in  support  of  the  rule,  that  on  80th 
March,  1857,  the  town  council  of  tne  *borough  of  Leeds,  r«iT»Tfl 
having  passed  a  resolution  to  the  effect  that  the  borough  fund  ^ 
was  insufficient  for  defraying  the  expenses  to  be  incurred  in  carrjring 
into  effect  the  provisions  of  the  Municipal  Corporations  Act,  5  &  6 
W.  4,  c.  76,  levied  a  rate  of  Sd.  in  the  pound  for  that  purpose ;  and 
the  township  of  Hunslet,  one  of  the  eleven  out-townships  of  the 
horough,  was  accordingly  assessed  at  448Z.  4«.  The  amounts  assessed 
upon  each  township  were  duly  levied  and  paid  to  the  treasurer  of  the 
horough.  The  overseers  of  the  parish  of  Leeds  having  appealed 
against  the  rate,  the  Quarter  Sessions  of  the  borough,  on  31st  Decem- 
ber, 1857,  ordered  the  rate  to  be  amended,  by  increasing  the  rateable 
value  of  the  property  in  the  township  of  Hunslet,  so  as  to  make  the 
amount  assessable  upon  that  township  5122.  10^.  8d.  A  warrant  was 
issued  to  the  chief  constable,  who  issued  his  precept  for  691.  6a.  8d., 
the  additional  amount  assessed,  which  the  overseers  of  Hunslet 
refused  to  pay.  No  notice  of  the  appeal  had  been  given  to  the  out- 
townships. 

West  now  showed  cause. — A  mandamus  is  not  the  proper  remedy 
in  this  case.  The  town  council  appear  to  have  proceeded  under  sect. 
92  of  The  Municipal  Corporations  Act,  5  &  6  W.  4,  c.  76.    But  the 
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?rovisions  of  that  section  are  extended  and  amended  by  sect.  1  of  stat, 
W.  4  &  1  Vict.  c.  81,(a)  which  enables  the  mayor  or  any  two  justices 
for  the  borough  to  issue  a  warrant  of  distress  for  the  rate,  upon  refusal 
of  the  parish  officers  to  pay  it.  The  nat§re  of  the  powers  given  by 
that  section  in  conjunction  with  stat.  5  &  6  W.  4,  c.  76,  appears  fullj 
*7771  ^^^^  ^h^  arguments  and  judgments  in  *Fernley  v.  Worthing- 
' ' '  J  ton.  1  M.  &  G.  491  (E.  C.  L.  K  vol.  89),  Cobb  r.  Allan,  10  Q. 
B.  688  (E.  0.  L.  R.  vol.  59),  and  Jones  v.  Johnson,  7  Exch.  4o2.t 
[The  Court  then  called  on  the  other  side.] 

Maule,  control. — The  town  council  can  enforce  payment  of  this  rate 
only  by  obtaining  a  mandamus.  It  is  true  that  sect.  92  of  stat.  5  &  6 
W.  4,  c.  76,  gives  to  the  town  council  the  powers  given,  under  stat  55 
G.  8,  c.  51,  to  '*  any  justices  of  the  peace  assembled  at  their  General 
or  Quarter  Sessions."  But  those  powers  would  not  enable  them  to 
issue  a  warrant  of  distress  where  the  overseers  refused  to  pay  a  rate. 
That  step  must,  under  stat.  55  G.  8,  c.  51,  s.  12,  have  been  taken  by 
a  justice  of  the  county,  out  of  Sessions.  Nor  does  stat.  7  W.  4  41 
Vict.  c.  81,  s.  1,  enable  the  mayor  or  two  justices  of  the  borough  to 
issue  a  warrant  of  distress  where,  as  here,  an  appeal  has  intervened. 
[Crompton,  J. — I  do  not  see  why  sect.  1  of  stat.  7  W.  4  &  1  VicL 
c.  81,  does  not  apply.  If  the  rate  is  not  a  valid  one,  we  cannot  grant 
a  mandamus  to  enforce  it :  if  it  be  valid,  it  may  be  enforced  by  a  war- 
rant of  distress  under  that  Act.  Lord  Campbsll,  G.  J. — Your 
remedy,  if  any,  is  by  distress.] 

Per  CUBIAM.(6)  Rule  discharged. 

(a)  **  To  provide  for  the  le?jiBg  of  ratM  in  boronghf  and  towsf  luiTiDf  mnoiolpnl 
in  England  and  Walei." 
(6)  Lord  Campbell,  0.  J.,  Brie,  J.,  Crompton,  J.,  and  HiU,  J. 


*778]  *MARTIN,  Appellant, ». PRIDGEON,  Respondent.    ApratL 

The  appellant  waa  rammoned  before  Jnstioee,  under  etat  10  A  11  Viet  e.  89,  a.  29,  on  a  ekargt 
of  drunken nefi  and  riotons  behaviour.  The  Justicee  held  the  riotous  behaviour  not  proved:  but 
eonvioted  him  of  drunkenneM,  and  fined  him,  under  etat  21  Jae.  1,  c.  7,  •.  8. 

Held,  that  the  oonvlctiou  was  bad;  and  that  the  defect  waa  not  one  which  ccMild  be  ennd 
under  sUt  11  A  12  Viet  c  43,  a.  1. 

Cask  stated  by  justices,  under  stat.  20  &  21  Vict,  c  48. 

At  a  Petty  Sessions  held  at  Torquay,  in  the  county  of  Devon,  on 
17th  January,  1859,  the  appellant  appeared  to  answer  to  a  summons 
obtained  by  the  respondent,  for  that  *'  he,  the  said  Jobn  Martin,  on 
12th  January  instant,  in  the  public  street  at  Torquay,  within  the  dis- 
trict of  Tormoham,  was  drunk  and  guilty  of  riotous  behaviour,  con- 
trary to  the  statute,''  an  offence  punishable  under  stat.  10  k  11  Yict 
c.  89,  as  applied  to  the  district  or  Tormoham,  by  a  fine  of  not  exceed- 
ing^409.,  or  by  imprisonment  of  not  exceeding  seven  days. 

The  charge  of  drunkenness  only  was  proved  to  the  satisfaction  of 
the  justices;  that  of  riotous  behaviour  not  being  sustained.  They 
thereupon  convicted  the  appellant  of  the  offence  of  drunkenness  only, 
under  stat.  21  Jao.  1,  c.  7,  which  enacts  (sect.  8)  that  "every  person 
who  shall  be  drunk,  and  thereof  shall  be  convicted  before  one  justice 
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in  any  coantj,  and  any  justice  or  other  local  oflScer  in  any  city  or  town 
corporate,  on  view,  confession,  or  oath  of  one  witness,  shall  forfeit  for 
every  such  offence  65.,"  &c. :  and  they  imposed  a  fine  of  5s.,  to  include 
costs,  which  was  forthwith  paid. 

But  the  appellant,  being  dissatisfied  with  the  decision  of  the  justices, 
as  being  erroneous  in  point  of  law,  on  the  ground  that  the  wording  of 
the  summons  showed  that  *the  charge  was  intended  to  be  laid  r^^^A 
under  the  first-named  statute,  and  consequently  that  it  was  not  ^ 
competent  to  the  justices  to  convict  under  the  last,  applied  to  the  jus- 
tices to  state  a  case. 

Cokridgej  for  the  respondent. — The  conviction  is  good.  Stat.  11  & 
12  Vict.  c.  43,  8,  1,  provides  "  that  no  objection  shall  be  taken  or 
allowed  to  any  information,  complaint,  or  summons,  for  any  alleged 
defect  therein  in  substance  or  in  form,  or  for  any  variance  between 
such  information,  complaint,  or  summons,  and  the  evidence  adduced 
on  the  part  of  the  informant  or  complainant  at  the  hearing  of  such 
information  or  complaint  as  hereinafter  mentioned ;  but  if  any  such 
variance  shall  appear  to  the  justice  or  justices  present  and  acting  at 
such  hearing  to  be  such  that  the  party  so  summoned  and  appearing 
has  been  thereby  deceived  or  mislecl,  it  shall  be  lawful  for  such  justice 
or  justices,  upon  such  terms  as  he  or  they  shall  think  fit,  to  adjourn 
the  hearing  of  the  case  to  some  future  day."  Here  was  no  ground  for 
an  adjournment  of  the  case,  for  the  appellant  could  not  have  been 
deceived  or  misled  by  the  summons,  which  included  the  offence  of 
drunkenness,  of  which  he  was  convicted.  [Orompton,  J. — Sect.  1  of 
Stat.  11  &  12  Vict.  c.  43,  was  framed  to  meet  the  case  of  a  variance 
between  the  summons  and  the  evidence  adduced  in  support  of  it.  But 
the  appellant  has  been  summpned  for  an  offence  under  one  Act,  and 
convicted  of  another  and  different  offence  under  another  Act.  The 
section  in  question  does  not  permit  that.]  The  summons  included  the 
charge  of  drunkenness.  [Lord  Campbell,  C.  J. — But  he  was  con- 
victed under  an  Act  which  imposes  for  this  offence  a  different  punish- 
ment from  that  imposed  by  the  Act  *under  which  he  was  sum-  rn^oA 
moned.     He  was  convicted  of  a  distinct  statutory  offence.]         ^ 

Satuyer,  for  the  appellant,  was  not  called  upon. 

Per  CuBLAJl.(a)  Conviction  quashed. 

(a)  Lord'Campb«U,  C.  J.,  Brl*,  J.,  and  CromptoD,  J. 


GEO.  PURKIS,  Appellant,  v.  HUXTABLE,  Respondent.    April  27. 

App6n»iit  WHS  eooTieted  before  jaaticee  of  knowingly  permitting  persona  of  bad  character  to 
•Nembte  in  bia  poblio-hooae.  At  the  hoariftg,  it  woa  objected  on  hia  behalf  thut  the  peraona 
UHoibled  were  there  only  for  the  parpoaea  of  refreahment.  The  Juatteea,  being  of  opinion  thai 
there  woa  no  evidence  to  that  effect,  convicted  the  appellant  A  caae  waa  atated  for  the  opinion 
of  the  Court  whether,  npon  the  facta  there  atated,  the  conviction  waa  right  or  wrong. 

On  appeal,  it  waa  contended  that  there  waa  no  evidence,  on  the  facta  atated,  that  the  appellant 
biommgif  permitted  the  aaid  peraona  to  aaaemble.  Held,  that  this  objection,  not  having  been 
niaed  before  the  jaaticea,  conld  not  be  raiaed  upon  appeal.    Conviction  afBrmed. 

Ca8£  Stated  by  magistrates,  under  stat.  20  k  21  Vict.  c.  43.    The 
material  part  was  as  follows. 
The  appellant  was  summoned  upon  an  information  and  complaint 
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by  the  respondent,  John  Huxtable,  the  saperintendent  of  police  of 
the  borough  of  Newport,  under  sect  20  of  stat.  9  Geo.  4,  c.  61,  for 
that  he,  the  appellant,  did,  on  18th  February,  1859,  at  the  borongh 
of  Newport,  then  and  there  knowingly  permit  persona  of  notorioodj 
bad  character  to  assemble  and  meet  together  in  his  licensed  inn, 
against  the  tenor  of  his  license. 

At  the  hearing,  it  was  contended,  on  behalf  of  the  appellant,  on 
the  authority  of  Greig  v.  Bendeno,  E.  B.  k  E.  138  (E.  C.  L.  R  vol.96\ 
*7811  ^^^  *^^^  prostitutes  proved  to  be  in  the  appellant's  bar  were 
^  there  only  for  the  purpose  of  taking  refreshment,  and  that  con- 
sequently the  appellant  could  not  be  convicted. 

The  Bench  stated  that,  there  being  no  evidence  before  them  that 
the  prostitutes  and  convicted  thieves  deposed  to  by  the  officer  as  being 
in  the  appellant's  inn  were  there  for  the  purpose  of  taking  refreshment 
only,  they  convicted  the  appellant  in  the  penalty  of  twenty  shillings 
and  costs.  There  was  no  disorderly  conduct  proved  to  have  taken 
place  in  the  appellant's  house  ;(a)  and  the  question  for  the  opinion  of 
the  C!ourt  was  whether,  upon  the  facts  stated,  the  conviction  was  right 
or  wrong. 

Smythies,  for  the  appellant. — ^The  conviction  is  bad.  There  was 
nothing  in  the  evidence  to  show  that  the  appellant  kpowingfy  pennit- 
ted  persons  of  bad  character  to  assemble  in  his  house.  [Cromptok,  J. 
— That  point  was  not  raised  at  the  hearing  of  the  summons.]  The 
question  for  the  Court  is,  generally,  whether,  upon  the  facts  stated, 
the  conviction  was  right  or  wrong.  [Crompton,  J, — With  reference, 
that  is,  to  the  objection  raised  at  the  hearing.  Lord  Oampbsll,  G.  J. 
— You  cannot  raise  this  fresh  point  upon  appeal.] 

Phipson,  for  the  respondent,  was  not  callea  upon. 

Per  0UBIAM.(6)  Conviction  affirmed. 


(a)  Tbe  argument  opon  Uiis  point  ii  omitted.    The  Coart  bold  that  tbere  was 
•Tideneo  for  tbe  jastiees  to  eonriet ;  and  that  actaal  diaorderij  oondaot  noed  not  bo  prored. 
{h)  Lord  Campbell,  C.  J.,  Brle^  J.,  and  Crompton,  J. 


*782]    *The  QUEEN  v.  The  Inhabitants  of  HEATON.    Apnl  27. 

Where  an  order  of  adjudioation  and  maintenaneo  of  a  paoper  lanatio,  under  etat.  II  k  IT 
Viot  e.  97,  •.  97^  if  obtained  bj  tbe  gnardiane  of  a  anion  on  behalf  of  tbe  orereeen  of  a  ton- 
■hip,  within  that  anion,  for  tbe  payment  to  tbe  gnardiane  of  tbe  expeneee  ineaired  bj  tbcM  « 
behalf  of  tbe  township,  the  overseen  are  tbe  proper  parties  to  sign  tbe  statement  of  the  gron4i 
of  a4judieation,  nnder  seet  107. 

On  appeal  at  the  West  Riding  Sessions,  held  at  Bradford,  on  29tk 
June,  1868,  against  an  order  of  adjudication  of  settlement  and  order 
for  the  maintenance  of  John  Whitby,  a  pauper  lunatic,  dated  28th 
December,  1857,  and  made  by  two  justices  of  the  peace  under  gtat 
16  &  17  Vict.  c.  97,  s.  97,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  upon  a  case,  which  was 
substantially  as  follows. 

By  the  order  of  the  justices  it  appeared  that  the  same  was  made 
upon  the  complaint  of  the  "guardians  of  the  poor  of  the''  "Bradford 
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Poor  Law  Union,  for  and  on  belialf  of  the"  "  township  of  Manning- 
ham,  in  the  said  Bradford  Poor  Law  Union." 

By  the  statement  in  writing,  setting  forth  the  grounds  of  adjudica* 
tion,  including  the  particulars  of  settlement  of  the  lunatic,  in  support 
thereoi,  it  appeared  that  the  overseers  of  the  poor  of  the  township  of 
Manningham  were  the  parties  who  sigiied  the  statement  and  particu- 
lars of  settlement  of  the  lunatic,  and  not  the  guardians  of  the  poor  of 
the  Bradford  Poor  Law  Union. 

One  of  the  appellant's  grounds  of  appeal  was :  ''  That  the  statement 
of  the  grounds  in  support  of  the  said  order,  and  which  statement  bears 
even  date  with  such  order,  and  sets  forth  and  includes  the  particulars 
of  the  settlement  of  the  said  lunatic,  is  informal,  bad,  defective,  and  in- 
sufficient in  law  on  the  face  thereof,  in  this,  amongst  *other  things,  r^i^oo 
that  the  said  statement  and  particulars  are  not  signed  in  manner  ^ 
and  form  and  by  the  parties  lawfully  authorized  in  that  behalf."  It  was 
contended,  on  behalf  of  the  appellants,  that  the  statement  and  particu- 
lars of  settlement  should  have  been  signed  by- three  of  the  guardians 
of  the  Bradford  Poor  Law  Union,  upon  whose  complaint  (as  it  ap- 
peared from  the  said  order)  the  order  had  been  made,  and  not  by  the 
overseers  of  the  poor  of  the  township  of  Manningham :  and  it  was 
also  contended  that  the  statement  and  particulars  of  settlement  were 
bad,  informal,  and  defective,  inasmuch  as  the  same  were  not  in  accord- 
ance with  the  provisions  of  the  statute  made  in  that  behalf. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  over- 
seers of  the  poor  of  the  township  of  Manningham  were  the  proper 
parties  to  sign  and  send  the  statement  and  particulars  of  settlement  of 
the  lunatic,  and  that  the  statement  and  particulars  of  settlement  were 
not  bad,  informal,  and  defective  for  the  reasons  above  relied  on,  then 
the  order  of  the  justices  and  of  the  Quarter  Sessions  was  to  be  con- 
firmed :  but  if  the  Court  should  be  of  opinion  that  the  objection  to 
the  signing  of  the  statement  and  particulars  of  settlement  taken  by  the 
appellants  was  well  grounded,  then  the  order  of  the  justices  and  of 
the  Court  of  Quarter  Sessions  Vas  to  be  quashed. 

The  order  in  question  was  directed  *'  To  the  overseers  of  this  poor  of 
the  township  of  Manningham,  in  the  Bradford  Poor  Law  Union,  in  the 
West  Riding  of  the  county  of  York;  to  the  board  of  guardians  of  the 
poor  of  the  said  Union ;  and  to  the  overseers  of  the  poor  of  the  parish, 
township,  or  place  of  Heaton,  in  the  North  Bierley  ♦Poor  Law  rttnoA 
Union,  m  the  said  Biding;  and  to  the  guardians  of  the  poor  of  l- 
the  said  North  Bierley  Union."  It  recited  that  an  order  had  been 
made  hj  a  justice  of  the  peace  for  the  receptioii  of  the  said  pauper 
lunatic  into  the  West  Riding  Lunatic  Asylum;  that  it  had  been 
proved  before  the  undersigned  justices  that,  at  the  time  of  making 
such  last-mentioned  order,  the  said  pauper  lunatic  was  chargeable  to 
the  said  township  of  Manningham,  in  the  said  Bradford  Poor  Law 
Union;  that  the  said  lunatic  was,  under  the  last-mentioned  order, 
received  into  the  said  asylum,  and  was  still  confined  there  at  the 
expense  of  the  said  township:  and  that  "complaint  is  now  made  to 
ns,  the  undersigned  justices,  by  the  said  guardians  of  the  poor  of  the 
said  Bradford  Poor  Law  Union,  for  and  on  behalf  of  the  said  town- 
ship of  Manningham,  in  the  said  Bradford  Poor  Law  Union,  that  the 
said  lunatic  is  not  settled  in  the  said  township  of  Manningham,  but 
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that  the  parish,  township,  or  place  of  Heaton,  in  the  said  North 
Bierley  Poor  Law  Union,  is  the  place  of  his  last  legal  settlement'^ 
The  order  then  adjudged  "that  the  place  of  the  last  legal  settlement 
of  the  said  lunatic  was,  at  the  time  of  the  making  of  the  said  first- 
mentioned  order,  and  still  is,  in  the  said  parish,  township,  or  place  of 
Heaton,  in  the  said  North  Bierley  Poor  Law  Union."  The  order 
then,  after  reciting  that  "  the  said  guardians  of  the  poor  of  the  said 
Bradford  Poor  Law  Union  further  complain  to  us  the  said  under- 
signed justices  that  they,  on  the  part  and  behalf  of  the  said  township 
of  Manningham,  have  incurred  great  expense  in  and  about  the  exami- 
nation of  the  said  lunatic,  and  in  bringing  him  before  the  justice 
aforesaid,  and  in  and  about  conveying  him  to  the  said  asylum,  and 
*7851    h&ve  also  paid  divers  sums  of  money  to  the  ^superiotendent  of 

^  the  said  asylum  for  the  lodging,  maintenance,  medicine,  cloth- 
ing, and  care  of  the  said  lunatic  in  the  said  asylum,"  *'  and  the  said 
guardians  now  pray  that  we  the  said  undersigned  justices  will  make 
an  order  upon  the  guardians  of  the  poor  of  the  said  North  Bierley 
Poor  Law  Union  ordering  them  to  pay,  on  behalf  of  the  churchwar- 
dens and  overseers  of  the  popr  of  the  parish,  township,  or  place  of 
Heaton,  in  the  said  Union,  unto  the  guardians  of  the  poor  of  the  said 
Bradford  Poor  Law  Union,  the  amount  of  the  sums  so  expended  and 
paid  by  them  as  aforesaid,"  adjudged  the  said  amount,  and  a  further 
weekly  sum  for  the  maintenance  of  the  lunatic  in  the  asylum,  to  be 
paid  by  the  guardians  of  the  said  North  Bierley  Poor  Law  Union. 

Maulef  in  support  of  the  order  of  Sessions. — The  overseers  of  the 
township  were  the  proper  parties  to  sign  the  statement  of  the  grounds 
of  adjuctication.  The  appellants  contend  that  the  order  shows  on  its 
face  that  the  complaint  was  made,  and  the  order  obtained,  by  the 
guardians  of  the  Union,  though  on  behalf  of  the  township.  But, 
first,  no  complaint  is  necessary  to  give  justices  jurisdiction,  under 
sect.  68  of  Stat.  16  &  17  Vict.  c.  97,  to  send  to  an  asylum  any  lunatic 
who  may  be  found  wandering  about.  [Lord  Campbell,  C.  J. — If  the 
lunatic  were  sent  under  those  circumstances,  and  not  upon  complaint, 
that  would  appear  upon  the  face  of  the  order.]  Secondly,  the  mere 
recital  that  the  complaint  had  been  made  by  the  guardians  does  not 
show  that  they  were  the  parties  who  feally  obtained  the  order,  and 
who  therefore  ought  to  sign  the  statement  of  the  grounds  of  adjudica- 
tion. Sect.  107  enacts  that  *Hhe  overseers  of  any  parish,  and  the 
'^7861   ^gu^i'^^^1^3  of  any  union  or  parish,  and  the  clerk  of  the  peace 

^  of  any  county,  obtaining  any  order"  ''adjudging  the  settlement 
of  any  lunatic  to  be  in  any  parish  shall,  within  a  reasonable  time 
after  such  order  has  been  made,  send  or  deliver,  by  post  or  otherwise, 
to  the  overseers  or  guardians  of  the  parish  in  which  such  lunatic  is 
adjudged  to  be  settled,  a  copy  or  duplicate  of  such  order,  and  also  a 
statement  in  writing,  under  their  or  his  hands  or  hand,  or  where 
they  are  the  guardians  of  a  parish,  under  the  hands  of  any  three  or 
more  of  such  guardians,  stating  the  description  and  address  of  the 
overseers,  guardians,  or  clerk  of  the  peace  obtaining  such  order,  and 
the  place  of  confinement  of  the  lunatic,  and  setting  forth  the  grounds 
of  such  adjudication,  including  the  particulars  of  any  settlement  or 
settlements  relied  upon  in  support  thereof."  The  section  shows  that 
it  was  intended  that  the  parties  really  benefited  by  the  order,  and 
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therefore,  practically,  the  parties  obtaining  it  (even  though  the  appli- 
cation for  it  might  have  oeen  made  through  others),  should  sign  the 
statement.  [Lord  Campbell,  C.  J. — The  guardians  here  are  the  par- 
ties who  have  expended  the  money.]  It  was  expended  on  behalf  of 
the  overseers,  and  was  therefore,  practically,  their  money.  [Cbomp- 
TON,  J. — Would  the  parties  upon  whom  the  order  is  made  obey  it  by 
paying  over  the  money  to  the  overseers?]  No.  But  the  money 
would  be  paid  to  the  guardians  for  the  benefit  of  the  overseers :  it  is 
earmarked,  so  to  speak,  as  theirs,  inasmuch  as  it  will,  eventually,  sat- 
isfy the  debt  due  from  them  to  the  guardians.  [Crompton,  J. — When 
would  the  guardians  be  the  parties  to  sign,  under  sect.  97  ?]  When 
the  place  of  settlement  is  unknown,  so  that  there  are  no  particular 
overseers  who  are  benefited  by  the  order. 

*P%ckenngf  contr^ — The  parties  actually  obtaining  the  order  r+j^o^ 
are  the  parties  to  sign  the  statement  Sect.  110  of  stat.  16  &  ^ 
17  Vict.  c.  97,  provides  for  notice  of  appeal  being  sent  "  to  the  party 
on  whose  application  the  order  was  obtained."  So,  again,  under  sect. 
117,  "  the  party  who  has  obtained  such  order"  is  the  party  who  has 
the  right  to  abandon  it.  The  guardians  here  could  have  abandoned 
the  order.  [Lord  Campbell,  C.  J. — Not  without  being  guilty  of  mis- 
conduct.] It  was  intended  by  the  Legislature  that  the  guardians 
of  unions  should  act  as  trustees  for  the  parish  or  township  when  it 
was  in  a  union.  In  Begina  v.  Smith,  7  Q.  B.  543  (E.  C.  L.  B.  vol. 
53),  it  was  held  that  the  guardians  were  in  that  position  as  regarded 
applications  for  orders  of  affiliation  under  stat.  2  &  8  Yict.  c.  85. 
Kegina  v.  Justices  of  Wiltshire,  12  A.  &  E.  798  (E.  C.  L.  B.  vol.  40), 
ii  a  case  to  the  same  effect.  The  language  of  Littledale,  J.,  in  giving 
jadgment,  applies  to  the  present  case.  "  It  is  said  that  the  overseers 
are  the  parties  interested,  and  not  the  guardians.  Perhaps  this  may 
be  so  in  the  result ;  but  the  guardians  are,  at  all  events,  immediately 
iaterested,  and  here  the  order  itself  shows  that  the  funds  of  the  Union 
had,  in  the  first  instance,  been  charged."  No  doubt  the  overseers 
might  have  obtained  the  order,  but  they  did  not ;  and  the  guardians, 
who  did  obtain  it,  are  the  parties  who  ought  to  sign  the  statement. 

Lord  Campbell,  C.  J. — This  is  a  most  frivolous  objection ;  and  I 
should  be  most  sorry  if  we  were  bound  to  give  effect  to  it.  It  is  clear 
that  the  statement  was  sufficiently  and  properly  signed  for  all  useful 
purposes,  whoever  were  the  parties  signing  it.  Still,  if  the  objection, 
*that  it  was  not  a  statement  signed  as  the  Act  required,  had  r»i^oQ 
heen  sound,  we  should  have  been  compelled  to  allow  it.  But  ^ 
it  appears  that  the  order,  though  actuallv  obtained  by  the  guardians 
of  the  Union,  was  obtained  by  them  on  behalf  and  for  the  benefit  of 
the  township  of  Manningham,  for  the  payment  of  expenses  incurred 
on  their  behalf  bv  the  guardians,  and  which  the  township  would, 
bat  for  the  order,  having  had  to  repay.  The  overseers  of  the  town- 
ship may  therefore  well  be  considered  as  the  parties  obtaining  the 
order,  and  therefore  the  proper  parties  to  sign  the  statement. 

Eble,  J. — The  tenor  of  the  decisions  is  to  make  the  parties  who 
are  really  interested  in  obtaining  the  order,  and  for  whose  benefit  the 
order  really  is,  the  domini  litis.  The  words  "  obtaining  such  order" 
in  sect.  107,  must  b^  construed  according  to  that  principle.  The 
overseers  of  Manningham  were  the  parties  who  were  really  in 
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terested  in  obtaining  this  order,  and  whose  funds  were,  altimalely  at 
stake.  They  must  therefore  be  considered  as  the  domini  litis,  and  as 
the  parties  obtaining  the  order,  though  it  was  obtained  on  their  behalf 
by  the  guardians.  The  overseers  were,  therefore,  the  proper  parties 
to  sign  the  statement. 

Crompton,  J. — ^I  should  have  had  some  doubts  as  to  the  meaning 
of  sect.  97  but  for  the  language  of  sect.  107.  But,  taking  the  tvo 
sections  together,  it  is  clear  that  the  statement  is  to  be  signed  by  that 
one  of  the  three  parties  enumerated  in  sect.  107,  the  overseers 
of  the  parish,  the  guardians  of  the  nnion,  or  the  clerk  of  the  peace 
for  the  county,  by  whom  the  order  is  obtained;  that  is,  according  to 
*78Q1  ^^®  recognised  construction,  the  party  for  whose  *benefit  and 
-'  on  whose  behalf  the  order  is  really  made.  Here  the  overseers 
of  Manningham  were  the  parties  who,  practically,  obtained  the  order. 
although  the  actual  application  was  by  the  guardians ;  and  I  think  we 
should  be  straining  the  words  of  the  statute,  and  also  giving  weight 
to  a  most  frivolous  objection,  if  we  held  that  the  statement  most  be 
signed  by  the  guardians,  and  could  not  be  signed  by  the  overseers. 

Hill,  J.,  was  absent.  Order  of  Sessions  confirmed. 


BUENLEY,  Appellant,  v.  The  Overseers  of  the  Poor  of  the  Parish 

of  METHLEY,  Respondents,    April  27. 

Stat.  17  G.  S,  0.  3, «.  1,  enacts  that  the  oharehwardens  and  oTeneen  of  the  poor  'ihaU  p!9% 
or  caose  to  be  giren,  pablio  notice  in  the  eharoh  of  oreiy  rate  for  the  relief  of  the  poor,  aflovei 
hj  the  Joiticet  of  the  peace,  the  next  Sunday  after  the  same  shall  have  been  so  allowed." 

Stat  7  W.  i  A  1  Vict  c.  45,  s.  2,  enacts  that  all  proclamations  or  notices  which,  bj  law  «r 
statute,  custom  or  otherwise,  hare  been  heretofore  made  or  giren  in  churches  or  ehapels  dorias 
or  after  Dirine  Serrice,  shall  be  reduced  into  writing,  and  copies  thereof  either  in  writing  or  ia 
psint,  or  partlj  in  either,  **  shall,  prerionsl j  to  the  oommencement  of  Dirioe  Service  on  the 
several  days  on  which  such  proclamations  or  notices  have  been  heretofore  made  or  given  ia  the 
church  or  chapel  of  any  parish  or  place,  or  at  the  door  of  anj  church  or  chapel,  be  aSzed  eo  or 
near  to  the  doors  of  all  the  churches  and  chapels  within  such  parish  or  place." 

Notice  of  the  allowance  of  a  rate  was  affixed,  the  next  Sunday  after  allowance,  to  the  door  of 
the  only  church  of  M.  previously  to  the  commencement  of  the  usual  altemoon  8ervioe»  aad  after 
the  conclusion  of  the  usual  morning  Service.    Held,  a  sufficient  publieatioB. 

The  notice  was  signed  only  by  one  overseer  and  by  the  assistant  overseer.  HeMt  ttal  no 
signature  was  necessary. 

This  was  a  case  stated  by  justices  under  stat.  20  k  21  Yict  a  4S : 
and  was  substantially  as  follows. 

The  appellant  was  summoned  before  the  Petty  Sessions  for  the 
West  Eiding  of  Yorkshire,  held  at  Wakefield,  for  not  paying  a  poor- 
rate,  made  for  the  parish  of  Methley,  of  which  he  was  an  inhabitant ; 
and  the  justices  oraered  him  to  pay  the  rate. 

♦7Q01  ^^^  respondents  proved,  on  the  said  hearing,  that  a  •poor- 
^  rate  for  the  said  parish  of  Methley,  dated  1st  November,  1858, 
was,  on  that  day,  duly  allowed  by  two  justices  of  the  peace  of  the 
said  Biding,  and  that  the  sum  at  which  the  appellant  was  rated 
therein  had  been  duly  demanded  of  him,  but  that  payment  thereof 
had  been  refused  by  him.  That  on  Sunday,  7th  November,  1858 
(the  next  Sunday  after  allowance  of  the  rate),  at  6  o'clock  in  the 
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evening,  a  notice  of  the  rate  was  affixed  on  tbe  principal  door  of  the 
only  church  of  the  said  parish  of  Methley.  That  the  evening  Divine 
Service  on  that  day  (being  the  only  and  usual  afternoon  Divine  Ser- 
vice), coramenced  after  the  said  notice  was  so  affixed  on  the  door  of 
the  said  church,  and  that  the  same  notice  remained  thereon  through- 
out the  said  evening  Service  and  for  two  Sundays  following.  The 
respondents  gave  no  other  proof  of  publication  of  the  said  rate. 

The  said  rate  was  produced,  and  was  shown  to  be  signed  by  the 
two  churchwardens  and  the  two  overseers  of  the  poor  of  the  said 
parish,  and  also  by  the  assistant  overseer  of  the  poor  of  the  said 
parish. 

The  appellant  proved  that  there  was  Divine  Service/at  the  said 
church  on  the  Sunday  in  Question,  commencing  at  half  past  10 
o'clock  in  the  forenoon,  as  well  as  the  evening  Service  before  referred 
to.  That  no  notice  of  the  said  rate  was  affixed  on  or  near  to  either 
of  the  doors  of  the  said  church  previously  to  the  commencement  of 
the  morning  Divine  Service  on  that  day,  nor  until  after  that  Service 
had  ended.  That  the  said  notice  proved  to  have  been  affixed  prior 
to  the  evening  Service  as  aforesaid  was  signed  by  only  two  persons, 
one  of  them  being  one  of  the  overseers  of  the  poor,  and  the  other  the 
assistant  overseer  of  the  poor  of  the  said  parish. 

*It  was  contended,  by  the  appellant,  that  the  said  rate  was  r^^oi 
not  duly  published  as  required  by  law,  and  was,  therefore,  ^ 
invalid  ana  insufficient :  first,  because  public  notice  thereof  was  not 
affixed  on  or  near  to  either  of  the  doors  of  the  said  church  previously 
to  the  commencement  of  the  usual  Divine  Service  in  the  morning  of 
the  Sunday  next  aft;er  allowance  of  the  same  by  the  justices :  and, 
secondly,  because  the  said  notice  affixed  prior  to  the  evening  Service 
on  the  said  day  was  signed  by  or  in  the  name  of  only  one  overseer  of 
the  poor,  with  the  assistant  overseer. 

The  question  for  the  opinion  of  the  Court  was  whether  or  not  the 
said  rate  was  duly  published. 

Jfauk,  for  the  respondents. — ^First,  there  was  sufficient  publication 

of  the  notice.    Stat.  17  Q.  2,  c.  8,  s.  1,  enacts  that ''  the  churchwardens 

and  overseers,  or  other  persons  authorized  to  take  care  of  the  poor  in 

every  parish,  township,  or  place,  shall  give,  or  cause  to  be  given,  public 

notice  in  the  church  of  every  rate  for  the  relief  of  the  poor,  allowed 

by  the  justices  of  peace,  the  next  Sunday  aft;er  the  same  shall  have 

been  so  allowed."    Stat  7  W.  4  &  1  Vict.  c.  45,  s.  2,  enacts  that  '•  all 

proclamations  or  notices,  which  under  or  by  virtue  of  any  law  or 

statute,  or  by  custom  or  otherwise,  have  been  heretofore  made  or  eiven 

in  churches  or  chapels,  during  or  after  Divine  Service,  shall  be  reduced 

into  writing,  and  copies  thereof,  either  in  writing  or  in  print,  or  partly 

in  writing  and  partly  in  print,  shall  previously  to  the  commencement 

of  Divine  Service  on  the  several  days  on  which  such  proclamations  or 

notices  have  heretofore  been  made  or  given  in  the  church  or  chapel 

of  any  parish  or  place,  or  at  the  door  of  any  church  or  •chapel,  r^^Ao 

he  affixed  on  or  near  to  the  doors  of  all  the  churches  and  cha-  '- 

pels  within  such  parish  or  place,"     Here  the  notice  was  affixed  to  the 

door  of  the  church  previously  to  the  commencement  of  the  regular 

Divine  Service  in  the  afternoon;  and  that  is  su^cient.    It  is  not 

necessary  that  the  notice  should  be  affixed  previously  to  the  com* 
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mencement  of  the  first  Service  on  the  particular  Sunday.  [Lard 
Campbell,  C.  J. — Under  stat.  17  G.  2,  c.  3,  would  the  notice  have 
been  sufficient  if  the  clerk  had  read  it  at  the  afternoon  Service,  and 
not  at  the  morning  7]  It  would :  and  that  is  a  useful  test  in  the  inter- 
pretation of  stat.  7  W.  4  &  1  Vict.  c.  45,  s.  2.  It  was  never  intended 
that  the  notice  should  of  necessity  either  be  read  at  each  service  on 
the  particular  Sunday,  or  affixed  to  the  door  before  the  first  Service. 

Secondly,  the  notice  was  sufficiently  signed.  The  appellant  con- 
tends that  it  should  have  been  signed  by  all  the  churchwardens  and 
all  the  overseers.  But  stat.  17  Q.  2,  c.  8,  s.  1,  enacts  that  they  shall 
give  or  cause  to  be  given  '*  the  notice."  No  signature  therefoTe  ia 
necessary :  it  is  enough  if  the  notice  be  given  by  the  authority  of  the 
churchwardens  and  overseers. 

A.  Wills,  for  the  appellant. — As  to  the  signing  of  the  notice^  there 
is  nothing  to  show  that  the  other  churchwardens  and  overseers  con- 
curred in  the  notice  being  given.  [Lord  Campbell,  C.  J. — This 
authority  may  be  presumed.]  Everything  ought  to  be  presumed  in 
favour  of  the  rate-payer.  [Lord  Campbell,  C.  J. — We  tnink  the  sig- 
nature, even  if  necessary  at  all,  was  sufficient.]  Then,  as  to  the  publi- 
cation. The  most  important  Service  of  the  day,  that  is,  the  morning, 
was  neglected,  and  the  notice  was  not  affixed  till  shortly  brfore  after- 
♦7981  °^^°^  Service.  *[Lord  Campbell,  C.  J. — Suppose  there  had 
^  been  an  early  morning  Service  at  8 ;  would  it  be  necessary  to 
affix  the  notice  before  that  hour  ?]  That  might  depend  upon  whether 
such  Service  was,  practically,  the  most  important.  [Cbomptok,  J. — 
In  many  country  cnurches  the  afternoon  Service  is  the  most  important 
of  all.]  The  Act  would  be  most  strictly  followed  out  by  affixing  the 
notice  previously  to  any  Divine  Service  on  the  particular  Sanday. 
But,  in  the  present  case,  at  all  events,  the  publication  was  not 
sufficient. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  publication  of  the 
rate  was  sufficient.  The  objection  that  the  notice  was  not  properly 
signed  is  wholly  untenable ;  for  no  signature  is  necessary  under  the 
Act.  As  to  the  other  objection,  I  think  that  it  was  sufficient  to  affix 
the  notice  to  the  door  of  the  church  previously  to  Divine  Service  in 
the  afternoon.  The  affixing  the  notice  to  the  church  door  was  substi- 
tuted for  the  rather  indecorous  plan  of  making  an  oral  proclamation 
in  the  course  of  Divine  Service.  Now,  under  the  old  system,  it  would 
I  think,  have  been  a  sufficient  publication  to  make  such  proclamation 
in  the  course  of  any  one  of  the  Services  on  the  particular  Sunday: 
and,  similarly,  under  the  new  system,  there  is  sufficient  publication  if 
the  notice  be  affixed  before  the  commencement  of  any  one  of  the  Ser- 
vices. If  we  hold  that  it  must  be  affixed  before  the  commencement 
of  the  first  Service,  considerable  inconvenience  would  ensue,  because, 
in  some  churches,  a  Service  is  held  at  a  very  early  hour.  And,  if  it 
is  not  necessary  to  affix  it  before  the  commencement  of  the  first  Ser- 
vice, I  do  not  see  why  it  may  not  as  well  be  affixed  before  the  oom« 
«7Q4'1  mencement  of  the  ordinary  ^afternoon,  as  before  the  commeoce- 
-'   ment  of  the  ordinary  morning,  Service. 

Erle,  J. — I  also  am  of  opinion  that  the  notice  required  no  signa- 
ture under  the  Act.  And,  as  to  the  mode  of  publication,  which  is 
substituted  for  the  old  mode  by  proclamation  in  church,  I  think  the 
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provisions  of  the  Act  have  been  complied  with.  The  Legislature  can- 
not have  supposed  that  all  the  inhabitants  would  be  present  at  any 
one  Service :  and  there  is  no  reason  why  the  affixing  the  notice  before 
afternoon  Service  should  not  be  as  valid  as  the  affixing  it  before  morn^ 
ing  Service.  In  either  case  the  matter  would  be  brought  to  the  atten- 
tion of  a  considerable  portion  of  the  inhabitants,  which  was  all  that, 
as  I  think,  was  intended  by  either  stat.  17  G.  2,  c.  3,  or  the  present 
Act 

Croxpton,  J. — I  am  of  the  same  opinion.  As  to  the  signatures  of 
tbe  notice,  it  is  clear  that  the  Act  does  not  require  any  signature.  As 
to  the  publication,  if  we  construe  the  present  Act  by  the  former,  it 
seems  clear  that  it  is  enough  if  the  notice  be  affixed  to  the  church 
door  previously  to  the  assembling  of  the  inhabitants  for  prayers  at 
aay  time  in  the  course  of  the  particular  Sunday.  I  see  nothing  to 
lead  to  the  conclusion  that  the  present  Act  points  out  any  particular 
Service :  and  to  hold  that  it  does  would  be  to  introduce  some  such 
word  as  *'  morning,"  or  **  principal,"  qualifying  the  general  language 
of  sect  2. 

(Hill,  J.,  was  absent.)  Order  of  Sessions  confirmed. 


•HANCOCK  V.  SOMES.    April  28.  [*795 

Sttt  9  0.  4,  e.  SI,  g.  27,  after  proriding  for  the  •ammary  diiposal  bj  Jaitiees  of  oaflei  of  eom- 
■OB  UMslti  and  batterief,  providea  that  "  if  the  Jaatioef,  upon  the  hearing  of  any  each  eaie  of 
imalt  or  battery,  ahall  deem  the  offenee  not  to  be  proved,  or  shall  find  the  aesanlt  or  battery  to 
hare  beeli  jottifled,  or  to  trifling  as  not  to  merit  any  paniihment,  and  ehall  aeeordingly  dismiu 
the  eonplaint,  they  ehall  forthwith  make  oat  a  eertifioate  under  their  handi,  stating  the  faot  of 
soeh  diamiseal,  and  shall  delirer  svch  oertificate  to  the  party  against  whom  the  complaint  was 
prtferrod."  And,  by  seet  28,  '*  if  any  person  against  whom  snch  complaint  shall  have  been 
preferred  for  any  common  assault  or  batteiy,  shall  have  obtained  sn«h  oertificate  as  aforesaid," 
"be  shall  be  released  from  all  fortber  or  other  proceedings,  civil  or  criminal,  for  the  same  canse." 
Beld  that*  by  sect.  27,  the  granting  a  oertlfleate  of  dismissal  of  the  complaint  is,  when  a  case  is 
broaght  within  the  section,  a  ministerial,  not  a  Jodicial,  act,  and  that  a  magistrate  is  therefore 
boood  to  grant  It  Held,  further,  that  the  certificate,  if  drawn  up  forthwith  and  delivered  to 
the  party  against  whom  the  complaint  was  preferred,  is  a  good  bar,  under  sect.  28,  to  a  subse- 
^ent  aetioa  for  the  assault,  though  it  be  not  drawn  up  in  the  preeeaoe  of  the  parUea,  or  applied 
for  by  the  party  aguast  whom  the  complaint  was  preferred. 

Semble,  that  by  "forthwith,"  in  8eet.^7,  ia  meant,  forthwith  upon  tbe  application  of  the 
party  entitled. 

Dbolaratiok  for  an  assault. 

Third  plea.  That  after  the  trespasses  in  the  declaration  mentioned, 
and  before  suit,  plaintiff  went  before  a  magistrate,  and  then  and  there 
made  his  complaint  in  respect  of  the  said  trespasses;  that  the  said 
magistrate  found  that  the  said  trespasses  were  so  trifling  as  not  to 
merit  any  punishment,  and  dismissed  the  said  complaint  accordingly, 
aad  did  forthwith  make  out  a  oertificate,  under  his  hand,  stating  the 
fact  of  such  dismissal,  and  did  forthwith  deliver  such  certificate  to  the 
defendant  Averment,  that  the  said  magistrate  was  acting  within  his 
jurisdiction,  and  that  the  case  was  one  of  a  common  assault  within 
Stat  9.  G.  4,  c.  81. 

Issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  sittings  at  Guildhall  after  last 
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Hilary  Term,  it  was  proved  that,  after  the  case  had  been  heard  brtlw 
magistrate  and  dismissed  by  him,  the  parties  left  the  Court;  and  tha 
magistrate  then,  before  the  next  case  was  called  on^  directed  his  clerk 
*7961  ^  *uiake  out  a  certificate  of  his  decision,  in  pursuance  of  sUt 
-I  9  G.  4,  c.  31,  s.  27.  This  was  done,  and  the  certificate  was  sent, 
next  day,  to  the  defendant,  who  had  made  no  application  for  it  On 
these  facts,  the  learned  Judge  held  that  the  third  plea  was  prored, 
and  directed  a  verdict  to  be  entered  for  the  defendant  upon  it. 

Morgan  Lloyd,  in  this  term,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  of  misdirection. 

Jtaymond  now  showed  cause. — The  question  turns  upon  the  con- 
struction of  sects.  27  and  28  of  stat.  9  G.  4,  c.  81.  Sect.  27,  after  em- 
powering justices  of  the  peace  to  deal  summarily  with  persons  guilty  ot 
common  assaults  and  batteries,  provides  that,  '^if  the  justices,  upon  the 
hearing  of  any  such  case  of  assault  or  battery,  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery  to  have  been 
justified,  or  so  trifiing  as  not  to  merit  any  punishment,  and  shall  ac- 
cordingly dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands,  stating  the  fact  of  such  dismissal,  and 
shall  deliver  such  certificate  to  the  party  against  whom  the  complaint 
was  preferred."  And  sect.  28  enacts  "that  if  any  person  against 
whom  any  such  complaint  shall  have  been  preferred  for  any  oommon 
assault  or  battery,  shall  have  obtained  such  certificate  as  aforesaid. ** 
**  he  shall  be  released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause."  Now,  here,  the  certificate  which  was 
given  by  the  magistrate  is  good  on  the  face  of  it,  at  all  events.  And  he 
*7971  ^^  bound  to  grant  it,  so  soon  as  he  had  dismissed  the  *com- 
^  plaint;  for  his  judicial  office  then  ended,  and  the  drawing  up 
the  certificate  of  dismissal  was  a  mere  ministerial  act,  imperative  upon 
him.  [Lord  Campbell,  C.  J. — Had  not  the  magistrate  further  to 
consider  whether  he  would  grant  the  certificate  or  not?  If  so,  the 
granting  it  would  be  a  judicial  act.]  Having  dismissed  the  complaint, 
he  had,  under  the  statute,  no  discretion  to  withhold  the  certificate. 
The  words  are  '*  they  shall  forthwith  make  out  a  certificate."  [Hill, 
J. — You  would  say  that  the  certificate  is  merely  a  sort  of  formal 
record  of  the  dismissal  of  the  complaint.]  It  is  so.  The  other  side 
will  say  that  it  is  invalid  because  not  made  in  the  presence  of  the 
parties.  But  there  is  no  provision  in  the  statute  making  their  presence 
necessary.  It  is  sufficient  if  the  certificate  is  drawn  up  forthwith,  and 
the  evidence  shows  that  this  was  done.  The  other  side  will  say, 
further,  that  the  certificate  ought  to  have  been  delivered  to  the  parties 
at  the  time  that  it  was  drawn  up.  But  it  is  sufficient  if  it  can  be  pro- 
cured by  them  at  any  time  before  action,  so  as  to  be  made  available 
as  a  defence  in  case  of  an  action.  Moreover,  the  statute  itself  requires 
merely  that  the  justices  ''shall  deliver"  the  certificate  to  the  party 
against  whom  the  complaint  was  preferred.  It  is  not  necessanly  to 
be  delivered  "forthwith."  [Hill,  J. — What  meaning  do  you  assign 
to  the  word  ''forthwith"  in  the  27th  section?]  It  must  mean,  assoi>n 
aa  possible,  or,  within  a  reasonable  time.  Tunnicliffe  v.  Tedd,  6  C.  B. 
653  (E.  C.  L.  B.  vol.  57),  shows  that  the  presence  of  the  parties  cannot 
be  material;  for  the  certificate  in  that  case,  which  the  court  upheld, 
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was  given  without  any  evidence  having  been  heard  for  the  complaint, 
the  complainant  declining  to  proceed. 

*Jforgan  Lloyd,  contr&. — The  statute  gives  a  kind  of  statu-  r»7go 
table  plea  of  autrefois  acquit.  Had  it  intended  the  certificate  ^ 
to  be  merely  a  piece  of  evidence,  procurable  as  of  right,  it  would 
have  so  provided,  as  is  usually  done  in  similar  Acts  of  Parliament. 
[Cbompton,  J. — The  Act,  I  think,  seems  to  provide  that,  in  case  of 
dismissal  of  the  complaint,  the  party  complained  against  shall  have 
the  same  amount  of  documentary  evidence  of  the  dismissal  as  he 
would  have  had  of  a  conviction.]  In  The  Queen  v.  Bobinson,  12  A. 
&  £.  672  (£.  C.  L.  B.  vol.  40),  it  was  held  that  a  certificate  under  this 
statute  is  invalid  unless  it  is  given  "forthwith.".  Why  should  that 
be  so,  if  the  certificate  is  merely  a  piece  of  evidence?  That  case 
clearly  shows  that  it  is  discretionary  for  the  justices  to  give  the  cer- 
tificate or  not;  and  that  it  is  not  a  merely  ministerial  act  to  give  it. 
[Lord  Campbell,  C.  J. — If  the  magistrate  has  once  given  his  ratio 
decidendi,  can  he  afterwards  refuse  the  certificate?]  Yes;  he  might 
think  that,  although  the  matter  was  not  a  fit  one  for  a  criminal  sen- 
tence, the  complainant  ought  not  to  be  deprived  of  his  civil  remedy 
by  action  in  respect  of  it.  [Lord  Campbell,  C.  J. — But  the  defend- 
ant ought  not  to  be  put  in  peril  a  second  time  for  the  same  cause.] 
He  would  not  be  in  peril  again  before  the  same  tribunal.  [Lord 
Campbell,  C.  J. — But  it  would  be  a  ereat  hardship  upon  him  to  have 
a  second  set  of  proceedings  instituted  against  him.  Hill,  J. — Sup- 
pose him  to  be  afterwards  indicted  for  the  assault.  Would  not  the 
magistrate's  decision  be  a  bar  to  the  prosecution  ?]  Not  unless  the 
magistrate  had  given  the  certificate.  [Hill,  J. — In  Begina  t^.  Walker, 
2  Moo.  &  B.  212,  a  conviction  for  an  assault,  under  the  '^'statute,  r^nqci 
was  held  to  be  a  bar  to  a  subsequent  indictment  for  a  felonious  '- 
Btahbing,  &c.,  in  respect  of  the  same  transaction:  even  although  the 
conviction  was  not  formally  drawn  up.]  It  is  plain,  from  The  Queen 
v.  Robinson,  that,  whether  the  giving  the  certificate  be  ministerial  or 
judicial,  the  giving  it  ought  to  be  part  of  one  and  the  same  proceed- 
ing, viz.,  the  decision  upon  the  complaint,  and  that  it  ought  to  be 
given  while  the  parties  are  present.  The  statute  clearly  makes  it 
part  of  the  judgment.  [Hill,  J. — In  The  Queen  i».  Bobinson,  the 
circumstances  were  peculiar.  The  decision  was  in  November,  and  the 
certificate  was  not  given  till  January.] 

Lord  Campbell,  C.  J. — This  rule  must  be  discharged.  The  third 
plea  was  amply  proved.  The  question  depends  upon  whether  the 
granting  the  certificate  be  discretionary  or  not  in  the  magistrate.  I 
think  that,  if  the  granting  it  be  a  judicial  act,  the  magistrate  ought 
to  exercise  his  judicial  discretion  in  the  presence  of  the  parties;  and, 
if  that  be  so,  the  certificate,  not  having  been  given  in  their  presence, 
is  invalid.  But  I  think  that  the  certificate  was  properly  given^.  for 
that  the  magistrate  had  no  discretion,  but  was  bound  to  give  it.  The 
policy  of  the  Legislature  was  to  exempt  a  person,  whose  case  had  once 
been  brought  before  the  new  tribunal  created  by  the  statute,  from 
fresh  peril  for  the  same  cause.  Here  the  magistrate  must  be  taken  to 
have  held  the  assault  to  be  trifling ;  thereupon  he  became  bound  to 
grant  the  certificate.  He  did  grant  it  "  forthwith"  in  every  sense :  but 
I  am  inclined  to  think  that  that  word  merely  means  that  he  must  grant 
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♦8001  ^*  *' forthwith"  upon  the  demand  of  the  party  'entitled  to  it 
^  The  granting  it  is  a  ministerial  act;  and,  after  the  judgment 
it  is  to  be  considered  as  a  sort  of  record.  The  defendant,  here,  was 
de  jure  entitled  to  demand  it;  and  it  is  quite  immaterial  whether  tbe 
prosecutor  was  present  when  it  was  granted.  The  Queen  v.  Robinson 
is  in  some  respects  contrary  to  the  view  which  I  take.  However,  the 
judgment  there  was  only  that  the  certificate,  under  the  circumstances 
of  that  case,  was  not  granted  "  forthwith."  But  I  am  not  disposed  to 
concur  in  the  reasoning  upon  which  the  judgment  proceeds.  I  think 
that  the  certificate  may  be  given  at  any  time  when  the  party  entitled 
to  it  chooses  to  demand  it. 

Crompton,  J. — I^m  of  the  same  opinion.  The  magistrate  came  to 
the  decision  that  the  complaint  was  frivolous.  Then,  before  the  next 
cause  was  called,  he  gave  his  certificate  to  that  effect.  That  was  giving 
it  "  forthwith."  But  I  agree  that  '*  forthwith"  means  that  the  party 
entitled  may  demand  the  certificate  forthwith.  It  is  clearly  not  dis- 
cretionary with  the  magistrate  to  grant  it.  What  is  he  to  exercise  his 
discretion  on  7  Had  he  a  discretion,  I  should  be  disposed  to  think 
the  certificate  ought  to  have  been  granted  "forthwith"  in  the  strictest 
sense.  The  Queen  t^.  Bobinson  can  only,  I  think,  be  supported  on  the 
ground  that  the  granting  the  certificate  is  discretionary.  But  I  can- 
not agree  with  the  ratio  decidendi.  Looking  at  the  word  **  shall"  in 
the  statute,  I  think  that  it  is  imperative.  We  do  not  decide  what 
'*  forthwith"  means  in  the  statute.  Here  the  certificate  was  clearly 
granted  *'  forthwith,"  on  any  interpretation  of  the  word. 
*80n  *HiLL,  J. — The  statute  created  a  new  jurisdiction  for  the 
^  summary  disposal  of  assault  cases.  The  28th  section  throws 
some  light  on  the  27th.  [His  Lordship  read  both  sections.]  Section 
27  gives  three  grounds  upon  either  of  which  the  magistrate  may  dis- 
miss the  complaint:  then  follows  the  provision  that  he  shall  give 
"  forthwith"  a  certificate,  certifying  what  he  has  already  decided.  Here 
the  certificate  was  clearly  given  ''forthwith"  within  the  meaning  of 
this  section ;  and  the  plea  was  abundantly  proved. 

Eble,  J. — I  am  of  the  same  opinion.  The  defence  given  by  the 
statute  was  clearly  established  by  the  defendant.  The  purpose  df  the 
Legislature  has  already  been  pointed  out  by  the  Court.  As  to  an 
application  for  the  certificate,  I  am  inclined  to  think  that  the  certificate 
is  like  a  record  of  judgment,  for  which  the  party  entitled  may  af^ly 
at  any  time.  Be  that  as  it  may,  the  certificate  here  was  made  out,  and 
delivered  to  the  party  entitled,  forthwith,  and  tbe  statute  is  satisfied. 

Bule  discbargedXa) 

(a)  See  the  next  om«. 


*802]       *COSTAR  v.  HETHERINGTON.    April  28. 

SUt  9  O.  4,  e.  81,  8.  S7,  enaota  tbat  jasileM  who,  upon  any  of  oerUin  fpadSdl  gnmia» 
dismiM  a  complaint  for  an  aaMoU  brought  before  tbcm,  "shall  forthwith  sake  o«t  a  eertitHita 
noder  their  hands,  stating  the  fact  of  tnoh  dismissal,  and  shall  delirer  such  eertifieate  to  tbe 
party  against  whom  the  eomplaint  was  preferred."  Held,  that  *  forthwith'  menns,  fofthvith 
vpon  demand  by  the  person  entitled  to  the  certifionte,  and  not,  forthwith  upon  the  disaisssl  of 
the  complaint. 
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A  eertiiflftte  wm  applied  for  by  the  peraon  entitled,  flve  dayi  after  the  eonpUint  had  been 
dtsmieeed,  and  granted  two  daje  after  the  application,  bat  dated  as  of  the  day  upon  which  the 
complaint  waa  made.  Held  to  hare  been  made  oat  **  forthwith"  within  the  meaning  of  the 
•tatute,  and  to  be  a  good  defenoe,  ander  sect  28,  to  a  sabeeqaent  action  for  the  same  aasault 

Declaration  for  an  assaalt. 

Second  plea.  That  the  said  supposed  trespasses  were  common 
assaults  and  batteries,  alleged  by  the  plaintiff  to  have  been  committed 
by  the  defendant  within  the  jurisdiction  of  George  Long,  Esq.,  one  of 
the  magistrates  acting  in  and  for  the  metropolitan  police  district,  sit- 
ting at  the  Marylebone  Police  Court,  in  tne  county  of  Middlesex; 
who,  upon  the  complaint  of  the  plaintiff  in  that  behalf,  caused  the 
defendant  to  be  summoned  to  answer  the  same,  and  the  defendant 
thereupon  appeared  before  the  said  magistrate,  who  heard  the  evidence, 
and  heard  and  determined  the  said  alleged  offence :  and  the  defendant 
gays  that  the  subject-matter  of  such  complaint,  arose  within  the  juris- 
diction of  the  said  magistrate,  and  that  the  said  magistrate  deemed  the 
said  offence  not  to  be  proved,  and  accordingly  dismissed  the  said  com- 
plaint, and  forthwith  made  out  a  certificate  under  his  hand,  stating  the 
fact  of  such  dismissal  on  the  ground  aforesaid,  and  delivered  sach 
certificate  to  the  defendant^  according  to  the  statute  in  that  behalf,  9 
G.  4,  c.  81. 

Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Surrey  Spring  Assizes, 
at  Kingston,  it  appeared  that  the  summons  mentioned  in  the  second 

flea  was  heard  before  the  '^'magistrate  on  Thursday,  17th  tj^oaq 
ebruary ;  and  that  he  then  dismissed  the  complaint,  on  the  ^ 
ground  that  the  charge  had  not  been  proved.  *  The  writ  in  the  present 
action  was  issued  on  the  following  day,  the  18th,  and  served  on  the 
19th,  and  on  the  following  Tuesday,  the  22d,  application  was  made, 
on  behalf  of  the  present  defendant,  at  the  Police  Court,  for  a  certifi* 
cate  of  the  dismissal  of  the  complaint,  under  stat.  9  G.  4,  c.  81,  s.  27. 
Mr.  Long  did  not  sit  on  the  22d,  his  ordinary  days  being  Thursdays, 
Fridays,  and  Saturdays.  The  application  was  renewed  on  Thursday 
the  24ih,  when  the  certificate  was  granted,  and  dated  the  17th.  On 
proof  of  these  facts,  the  learned  Judge  directed  a  verdict  to  be  entered 
for  the  defendant  on  the  second  plea. 

Parry,  Serjt.,  in  this  Term,  obtained  a  rule  to  set  aside  this  verdict, 
and  to  enter  a  verdict  for  the  plaintiff,  with  40«.  damages,  on  the 
ground  that  the  second  plea  was  not  proved. 

iirc&tfra2(i{  now  showea  cause. — The  Court  having  just  decided  (a) 
that  the  granting  a  certificate  is  a  ministerial  and  not  a  judicial  act, 
the  ODly  point  here  will  be,  what  is  the  meaning  to  be  put  upon  the 
word  "forthwith"  in  stat.  9  G.  4,  c.  81,  s.  27,(6)  which  requires  the 
grant  of  the  certificate  to  be  made  "  forthwith."  Now  the  following 
section,  sect.  28,(c)  shows  that  the  party  entitled  to  the  certificate 
must  apply  for  it,  that  section  enabling  such  party  to  rely  upon  the 
certificate  as  a  bar  to  subsequent  proceedings,  "if"  he  ** shall  have 
obtained"  it  "  Forthwith."  then,  must  mean,  *forthwith  upon  f^qq^ 
application  being  made  by  the  party  entitled.    Or,  it  utsy  mean,    ^ 

^  (<"*  See  tiie  preceding  ease,  Hancoek  e.  Somea,  ante,  p.  795. 

(e)  See  the  section  cited  iiMiie  preceding  case,  ante,  p.  796. 
(c)  See  it  oited,  ante,  p.  796. 
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as  was  held,  in  construing  another  atatate,  in  The  Queen  v.  The  Jus- 
tices of  Worcester,  7  Dowl.  P.  C.  789,  a  reasonable  time,  having  a 
regard  to  all  the  circumstances  of  each  particular  case.  In  either  view 
the  certificate  was  in  time,  for  it  was  applied  for  by  the  party  entitled, 
and  was  granted,  within  a  reasonable  time,  a  week  only  having 
elapsed  since  the  dismissal  of  the  complaint  In  The  Queen  r.  Robin- 
son, 12  A.  &  E.  672  (E.  C.  L.  R.  vol.  40),  in  which  the  certificate  was 
held  not  to  have  been  granted  ^'forthwith,"  there  was  a  delay  of  two 
months.  The  Court  should  look  to  the  circumstances,  as  was  done  by 
the  Court  of  Common  Pleas  in  construing  the  analogous  words,  "ss 
soon  as  possible,"  in  Attwood  v.  Emery,  1  C,  B.  N.  S.  110  (E.  C.  L.  R. 
vol.  87). 

Prentice,  in  support  of  the  rule. — The  form  of  the  plea  must  be 
looked  at.  It  alleges  that  the  magistrate  '^  forthwith  made  out  a  cer- 
tificate," after  dismissing  the  complaint.  The  facts  fail  to  prove  this 
allegation.  [Lord  Campbell,  C.  J. — ^If  the  statute  does  not  make  it  a 
condition  to  the  validity  of  the  certificate  that  it  be  made  oat  forthwith 
npon  the  dismissal  of  the  complaint,  the  allegation  is  immaterial.] 
The  word  '*  forthwith"  must  receive  a  strict  construction,  as  in  other 
Acts  of  Parliament.  [Lord  Campbell,  C.  J. — Not  if  the  act  to  be 
done  **  forthwith"  is  ministerial,  and  not  judicial.]  An  act  done  after 
the  lapse  of  a  week  cannot  be  said  to  be  done  "  forthwith,"  whatever 
the  character  of  the  act.  In  Grace  v.  Clinch,  4  Q.  B.  606  (E.  G.  L.  R 
vol.  45),  a  Judge,  during  the  absence  of  the  jury  to  consider  their  ver- 
dicty  had  expressed  his  intention  to  certify  for  a  special  jury;  but, 
*8051  ^^^S  *6ngaged  in  another  cause  when  the  verdict  was  returned, 
-*  he  did  not  then,  or  till  some  weeks  afterwards,  sisn  the  endorse- 
ment made  by  the  officer  of  the  Court  on  the  recora.  And  it  was 
held  that  this  was  not  a  certifying  under  the  Judge^s  hand,  immedi> 
ately  after  the  verdict,  within  stat.  6  G.  4,  c.  60,  s.  84. 

Lord  Campbell,  C.  J. — I  think  that  the  plea  was  proved.  As  I 
said  in  the  former  case,(a)  I  am  of  opinion  that  the  act  of  the  magis- 
trate in  granting  the  certificate  is  not  judicial  or  discretionary,  bat 
ministerial  only.  After  he  has  heard  the  case  and  formed  his  opinion, 
and  has  dismissed  the  complaint  on  either  of  the  three  grounds  speci- 
fied in  stat.  9  G.  4,  c.  81,  s.  27,  he  is  bound  to  grant  a  certificate  of 
such  dismissal.  That  being  so,  *'  forthwith,"  in  the  section,  does  not 
make  the  immediate  grant  of  the  certificate  a  condition  to  its  validity, 
but  means,  forthwith  if  demanded.  Looking  at  sections  27  and  28  to- 
gether, I  do  not  think  that  any  absolute  duty  is  imposed  upon  the 
magistrate  to  grant  the  certificate,  unless  asked  to  do  so.  Sect  28 
renders  the  certificate  available  to  the  person  who  "  shall  have  ob- 
tained" it.  It  is,  therefore,  for  the  person  entitled  to  it  to  apply  for  it: 
thereupon  the  magistrate  cannot  refuse  to  give  it.  It  is  merely  a  record 
of  what  has  been  already  adjudicated.  And  in  the  present  case  it  was 
given  ^'  forthwith"  in  the  sense  in  which  the  statute  requires  it  to  be  so 
given. 

Erlb,  J. — I  am  of  the  ^ame  opinion.    The  statute  gives  to  the 

party  accused,  in  the  event  of  the  complaint  being  dismissed  upon 

♦8061   ^^^^^^  ^^  ^^^  three  grounds  specified  in  *section  27,  a  right  to 

-I   a  certificate  of  the  dismissal,  ''forthwith,"  if  he  demands  it: 

(a)  Hancook  v.  Somei,  ante,  p.  795.  * 
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that  is,  forthwitli  on  demand.  On  demand,  the  magistrate  is  bound 
to  give  it,  and,  if  he  so  gives  it,  he  gives  it  "forthwith."  The  plea, 
therefore,  was  here  proved. 

Cbompton,  J. — ^I  am  of  the  same  opinion.  The  word  "  forthwith," 
here,  is  not  a  condition  to  the  validity  of  the  certificate.  It  was  in- 
serted in  the  statute  for  the  benefit  of  the  party  entitled  to  the  certifi- 
cate, to  which  it  gives  him  an  immediate  right,  upon  demand.  And 
if  the  magistrate  should  refuse  it,  upon  such  demand,  this  Court  would 
probably  grant  a  mandamus  to  compel  him  to  grapt  it. 

Hill,  J.,  concurred.  Rule  discharged. 


The  GEEAT  WESTERN  Railway  Company,  Appellants,  v.  The 
WEST  BROMWIGH  Improvement  Commissioners,  Respondents. 
April  80. 

The  Towni  ImproTomeni  Claaset  Aet,  1847, 10  A  11  Viot.  e.  84»  b.  53,  enaeta  thai  "if  anj 
itreet,  altfaoagh  a  pabHo  highway  at  the  pasfiog  of  the  tpeclal  Act,  have  not  theretofore  been 
well  aad  luffleiently  pared  and  flagged  or  otherwiee  made  good,  the  Oommiuioneri"  appointed 
voder  a  special  Improrement  Act  may  do  the  neoeesarj  repairs  to  any  raoh  street,  and  charge 
the  expenses  on  the  a<yoining  oooopiers.  Held,  that  a  street  whieh  was  a  pnhlic  highway  at 
the  passing  of  a  special  Improyemont  Act,  and  was  at  that  time  insufficiently  paved,  hot  had 
before  then  been  once  sufficiently  pared,  was  not  a  street  within  the  meaning  of  the  section ;  for 
that  the  word  **  theretofore"  referred  to  any  time  before  the  passing  of  the  special  Act,  not  to 
the  time  of  the  passing  of  that  Act 

This  was  a  special  case  stated  by  justices,  under  stat.  20  &  21  Yict. 
c.  43,  for  the  opinion  of  this  Court. 

♦The  appellants  were  owners  of  property  in  the  town  of  r«oA>T 
West  Bromwich.  The  respondents  were  the  Improvement  •■ 
Commissioners  for  that  town,  appointed  under  the  West  Bromwich 
Improvement  Act,  1854,  which  contained  a  provision  incorporating  it 
iritn  the  general  Act,  The  Towns  Improvement  Clauses  Act,  1847, 10 
&  11  Vict.  c.  84.  The  streets  upon  which  the  property  of  the  appel- 
lants abutted  were  public  highways  at  the  time  of  the  passing  of  the 
special  Act.  The  parts  of  these  streets  adjoining  the  appellants'  pro- 
pHBrty  had  been,  previously  to  the  passing  of  the  special  Act,  well  and 
sufficiently  pavea,  and  otherwise  made  good,  to  the  satisfaction  of  the 
Commissioners  for  the  time  being.  At  the  time  of  the  passing  of  the 
special  Act,  the  kerbs  and  gutters  in  the  streets  opposite  the  appel- 
lants* property  had  become  out  of  repair,  and  these  were  repaired  by 
the  respondents,  who,  in  order  to  defray  the  expenses,  made  a  private 
improvement  rate  on  the  appellants  and  other  owners  of  property 
abutting  upon  the  said  street,  under  sects.  53  and  156  of  the  general 
Act.  The  appellants  having  refused  to  pay  this  rate,  a  summons  was 
issued  against  them,  at  the  hearing  of  which  they  contended  that  they 
were  not  liable  to  such  rate,  inasmuch  as  the  parts  of  the  streets  ad- 
joining their  property  had  been  at  one  time  in  good  repair  to  the 
satisfaction  of  the  Commissioners  for  the  time  being. 

The  question  for  the  opinion  of  the  Court  was,  whether,  on  these 
&cts,  the  appellants  were  liable  to  the  rate. 

Scotland,  for  the  respondents. — The  rate  was  rightly  made  upon  the 
appellants.    The  question  turns  upon  the  construction  of  The  Towns 
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Improvement  Clauses  Act,  1847,  10  &  11  Vict.  c.  84,  s.  63,  which 
^g/NQ-i   enacts  that  *''if  any  street,  although  a  public  highway  at  the 

-I  passing  of  the  special  Act,  have  not  theretofore  heen  well  and 
sufficiently  paved  and  flagged  or  otherwise  made  good,  the  Ck>iii- 
missioners  may  cause  such  street,  or  the  parts  thereof  not  so  paved 
and  flagged  or  otherwise  made  good,  to  be  paved  and  flagged  or  other- 
wise maae  good,  in  such  manner  as  they  think  fit,  and  the  expenses 
incurred  by  the  Commissioners  in  respect  thereof  shall  be  repaid  to 
them  by  the  occupiers  of  the  lands  abutting  on  such  street,  or  such 
parts  thereof  as  have  not  been  theretofore  well  and  sufficiently  paved 
and  flagged  or  otherwise  made  good,  and  such  expenses  shall  be  re- 
coverable from  such  occupiers  respectively  as  hereinafter  provided 
with  respect  to  private  improvement  expenses,  and  thereafter  sach 
street  shall  be  repaired  by  the  Commissioners  out  of  the  rates  levied 
under  this  or  the  special  Act."  The  word  "theretofore,"  as  here 
used,  must  mean,  ''  at  the  time  of  the  passing  of  the  special  Act ;"  for 
it  is  clear,  from  the  language  of  the  section,  that  the  Commissioners 
are  to  look  to  the  state  of  the  streets  at  that  time,  and  to  exerdse 
their  discretion  whether  to  pave  them  or  not,  if  the  paving  is  then 
defective.  If  "  theretofore"  means,  as  the  other  side  contend, "  at  any 
time  before  the  passing  of  the  special  Act,"  the  Commissioners  have 
no  power  to  cause  streets,  however  out  of  repair  at  the  time  of  the 
passing  of  the  special  Act,  to  be  paved  and  made  good,  if  they  have 
at  any  previous  time  been  properly  paved.  Is  it  to  be  said  that  they 
can  only  interfere  if  a  street  has  never  been  paved  before  ?  [Hill,  J. 
— Only  if  it  has  never  been  sufficiently  paved  before.]  By  sects.  54 
and  55,  the  Commissioners  are  empowered  to  adopt  streets  as  high- 
ways, and  pave  them,  and,  under  the  latter  section,  they  may  charge 
*8091   ^^  expense  of  paving  *a  third  part  of  any  street,  adopted  and 

-'  two-thirds  paved  by  them,  on  the  owners  or  occupiers.  [Hill, 
J. — Those  sections  do  not  apply  to  streets  which  at  the  time  of  the 

t)assing  of  the  special  act  are,  like  those  in  the  present  case^  already  a 
)urden  to  the  public,  being  highways.] 
Phipaon,  for  the  appellants,  was  not  heard. 
Per  CuRiAM.(a) — There  must  be  judgment  for  the  appellants. 

Judgment  for  the  appellants. 

(a)  Lord  Campbell,  C.  J.,  and  Hill,  J.    Wightman,  J.,  waa  f  Udng  at  Naii  Priai,  aad  Erl%  J.» 
in  the  Court  for  Crown  Cases  Beienred*' 


CASWELL,  Appellant,  v.  MORGAN,  Respondent    April  SO 

A  enromon  iofonner  may  lay  an  information  against  a  pawnbroker,  for  an  offenee  nnder  TW 
Pawnbrokers'  Act,  39  4  40  O.  S,  o.  99 ;  and  is  enaUed,  under  sect  26  of  thai  Ael,  to  a  meisiy 
of  the  penalty  imposed  upon  the  offender. 

This  was  a  case  stated  by  magistrates  at  Petty  Sessions  for  the 
opinion  of  this  Court. 

The  appellant  had  been  convicted,  under  The  Pawnbroker's  Act, 
89  k  40  Geo.  8,  c.  99,  s.  26,  for  not  stating  truly  upon  the  ticket  given 
by  him  to  the  pawn«>r,  upon  a  pledge  of  goods,  the  sum  advanced 
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apon  the  goods  pledged,  as  is  required  by  sect.  6.  The  conviction 
was  made  upon  the  complaint  of  the  respondent,  who  was  not  the 
person  who  pledged  the  goods,  or  a  churchwarden  or  overseer  of  the 
parish  where  the  offence  had  been  committed. 

The  question  for  the  opinion  of  the  Court  was,  whether  a  common 
informer  might  proceed  under  the  Act  for  the  penalties  thereby 
imposed. 

*  Scotland,  for  the  respondent. — The  statute  does  not  restrict  r^o-iA 
the  right  to  inform  against  the  pawnbroker  to  the  party  ^ 
aggrieved,  and  the  churchwardens  and  overseers  of  the  parish  where 
the  offence  is  committed.  Sect.  27  protects  pawnbrokers  from  prose- 
cution or  information,  ''  unless  information  shall  be  given''  within 
twelve  months  next  after  the  offence  committed ;  not  naming  any 
particular  person  or  class  or  persons  as  being  alone  entitled  to  lay 
the  information.  Sect.  28  empowers  *'  the  churchwardens  and  over- 
seers of  the  poor  of  any  parish  or  place  where  any  oftence  shall  be 
supposed  to  have  been  committed  by  any  pawnbroker  against  this 
Act,  or  some  or  one  of  such  officers/'  upon  being  nominated  for  the 
purpose  by  a  justice  of  the  peace,  to  prosecute  an  offender  for  the 
offence.  But  here,  again,  there  is  nothing  to  restrict  the  right  of 
prosecuting  to  these  officers.  This  section  is  intended  merely  to  en- 
able a  justice  who  suspects  that  an  offence  has  been  committed  against 
the  Act  to  cause  a  formal  complaint  to  be  laid  before  him.  Sect.  29 
enacts  "that  no  person  who  has  been  convicted  of  any  fraud,  or  of 
obtaining  money  under  false  pretences,  or  of  any  felony  whatsoever, 
shall  be  allowea  to  prosecute  or  inform  against  any  person  or  persons 
for  any  offence  or  offences  committed  against  this  Act."  The  infer- 
ence to  be  drawn  from  the  language  here  employed  is,  that  any  per- 
son who  has  not  been  convicted  of  the  offences  specified  may  prose- 
cute or  inform.  Sect.  26,  which  imposes  the  penalty,  provides  that 
''the  justices  shall  award  one  moiety  of  the  said  penalties  to  the 
parties  complaining."  Now,  a  common  informer  is  **  a  party  com- 
plaining." [Lord  Campbell,  C.  J. — Generally,  when  a  statute  gives 
a  penalty  to  a  common  informer,  it  gives  it  by  express  words.]  That 
is  so  when  the  statute  provides  that  the  penalty  shall  be  recoverable 
*by  action :  not  when  it  is  made  recoverable  by  summary  con  vie-  r^r^^  ^ 
tion  before  justices.  [Hill,  J. — Do  you  draw  any  distinction  ^ 
between  the  words  "prosecute"  and  '*  inform"  in  sect.  29  ?]  The  word 
"prosecute"  applies  rather  to  a  complaint  by  the  party  aggrieved; 
the  word  "  inform"  to  a  complaint  by  any  other  informer. 

Lush,  for  the  appellant. — In  order  to  enable  a  common  informer  to 
recover  penalties  imposed  by  a  statute,  the  statute  must  expressly 
authorize  him  to  take  proceedings.  The  present  statute  contains  no 
such  provision.  And  the  pecuniary  penalties  which  it  imposes  are  by 
way  of  punishment  for  wrongs  done  to  individuals,  the  persons,  that 
is,  who  pledge  the  goods.  [Hill,  J. — ^Not  entirely  so.  Sect.  21,  for 
iDstance,  renders  the  pawnbroker  liable  to  a  penalty  for  taking 
pledges  from  children  or  persons  intoxicated.]  A  mpiety  of  the 
penalty  is  given  by  sect.  26  to  "the  parties  complaining."  That, 
primS  &cie,  must  mean  the  parties  aggrieved.  [Lord  Campbell,  C. 
J. — But,  by  sect.  28,  the  churchwardens  and  overseers  of  the  parish 
may  be  the  parties  complaining.]    The  parish  officers  must  prosecute, 
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under  that  section,  in  a  case  where  the  party  aggrieved  is  incapad* 
tated  from  making  the  complaint,  by  reason  of  his  having  been  convicted 
of  one  of  the  crimes  specified  in  sect.  29.  Under  sach  circnmstances, 
he  must  go  before  a  justice  and  procure  him  to  order  the  parish 
oflScers  to  lay  the  information. 

Lord  Campbell,  C.  J. — There  must  be  judgment  for  the  respcmd- 
ent.  The  statute  contains  no  express  prohibition  of  oommoa 
informers  from  laying  the  complaint.  Sect  26  gives  a  moiety  of  the 
penalties  to  '*  the  parties  complaining."     These  words  may  reasonahlj 

*8121  ^  ^®^^  ^^  *apply  ^  a^y  "party"  who  makes  the  complaint, 
J  and,  therefore,  to  include  common  informers.  There  may  be 
no  party  aggrieved,  for  some  of  the  ofTences  created  by  the  statute  are 
offences,  not  against  individuals,  but  against  the  public.  Then,  sect 
29  limits  the  class  of  prosecutors  and  informers  to  persons  who  have 
not  been  convicted  of  any  of  the  specified  crimes.  It  cannot  be  sup- 
posed  that  this  section  had  for  its  object  to  prevent  only  a  person 
aggrieved  from  prosecuting  or  informing  if  he  had,  at  some  time  or 
other,  been  so  convicted.  The  decision  of  the  magistrates,  therefore, 
was  good. 

Hill,  J.(a) — ^I  am  of  the  same  opinion.  The  Act  leaves  the  qnes- 
don,  as  to  who  may  complain,  at  large ;  for  sect.  26  is  worded  in  very 
general  terms,  giving  a  moiety  of  the  penalty  to  the  "  parties  oom- 
plaining."  It  is  clear,  therefore,  that  a  common  informer  may,  by 
complaining,  entitle  himself  to  a  moiety  of  the  penalty.  And,  if  the 
scope  and  intention  of  the  Act  are  looked  to,  what  good  reason  can 
be  assigned  for  construing  it  a^  preventing  a  common  informer  from 
laying  the  information  7  Many  of  the  offences,  on  which  the  statute 
imposes  a  penalty,  are  of  such  a  nature  as  to  render  it  very  advisable 
that  a  common  informer  should  be  enabled  to  complain  of  them. 
There  are  many  cases  in  the  books,  of  which  I  will  only  refer  to  Tarry 
V.  Newman,  15  M.  &  W.  646,t  which  show  that,  in  order  to  ascertain 
whether  a  statute  of  the  kind  now  in  question  extends  the  right 
of  informing  to  persons  other  than  the  party  aggrieved,  the  scope 
and  intention  are  elements  proper  to  take  into  consideration. 

Judgment  for  the  respondent. 

(a)  Wightman,  J.,  wm  sitting  at  Nisi  Prias,  and  Brie,  J.,  in  the  Court  for  Crown 
Reserred. 


^r..  on  *The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  SAINT 
^^^^  SEPULCHRE,  NORTHAMPTON.    April  ZO. 

Stat  20  Viet  c.  10,  s.  1,  enacts  that,  "  after  the  Slst  daj  of  Deeember,  1SS7,  OTonr  pIsmT 
"  which  now  is  or  is  reputed  to  be  eztra-paroehial,  and  wherein  no  rate  is  loTied  for  the  relief 
of  the  poor,  shall"  "  be  deemed  to  be  a  parish  for  sach  purposes"  as  are  therein  speciied.  Held, 
that  the  statute  is  not  retrospeetive ;  and  that,  therefore,  a  pauper  who  had  resided  for  Its  jsaii 
Sn  a  place  whieh  during  part  of  suoh  residenoe  was  eztra-parochial  and,  daring  tbe  luaiiniar 
of  such  residence,  became,  bj  rirtue  of  the  statnta,  a  parish,  did  not  by  aveh  rasideMa  aefvre 
the  status  of  irrenorabilitj  from  such  parish. 

This  was  an  appeal  against  an  order,  made  by  two  justices  of  the 
peace  of  the  borough  of  Northampton,  for  the  removal  of  Sasannah 
Linnett  and  her  six  children  from  the  parish  of  the  Priorj  of  Saint 
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Andrew,  Town  Part,  to  the  parish  of  Saint  Sepulchre,  both  in  the 
said  borough. 

The  appeal  was  heard  by  the  Court  of  Quarter  Sessions  of  the  said 
borough ;  which  Court  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

Before  and  until  the  coming  into  operation  of  stat.  20  Yict.  c.  19, 
intituled  "^n  Act  to  provide  for  the  relief  of  the  poor  in  extra- 
parochial  places,"  the  said  parish  of  the  Priory  of  Saint  Andrew, 
Town  Part,  was  an  extra-parochial  place,  wherein  no  rate  was  levied 
for  the  relief  of  the  poor.  After  the  coming  into  operation  of  the 
said  Act,  and  in  virtue  thereof,  the  said  extra-parochial  place  became 
a  parish  for  the  purposes  of  the  said  Act,  and  was  designated  by  the 
name  of  the  parish  of  the  Priory  of  Saint  Andrew,  Town  Part.  The 
pauper,  Susannah  Linnett,  had  resided  in  the  said  place  for  more  than 
five  years  next  before  the  application  for  the  order  and  warrant  of 
removal.  The  application  was  ^made  on  18th  June,  1858,  and  r«oi 4 
the  said  place  became  a  parish  on  1st  January  preceding ;  pre-  ^ 
viously  to  which  day  the  said  place  was  extra-parochial. 

It  was  contended  by  the  appellants  that  the  residence  of  the  pauper 
for  more  than  five  years  in  the  said  place,  now  the  parish  of  the 
Priory  of  Saint  Andrew,  Town  Part,  rendered  her  and  her  children 
irremovable. 

If  this  Court  should  be  of  that  opinion,  the  order  of  the  Court 
of  Quarter  Sessions  and  the  order  appealed  against  were  to  be  quashed. 
If  the  Court  should  be  of  the  contrary  opinion,  then  those  orders 
were  to  be  confirmed. 

Oockk,  for  the  respondents. — Stat.  20  Vict.  c.  19,  is  conclusive  in 
&vour  of  the  respondents.  By  sect.  1,  it  is  only  after  81st  December, 
1857,  that  every  extra-parochial  place,  wherein  no  rate  is  levied  for 
the  relief  of  the  poor,  is  to  be  deemed  a  parish  for  the  purposes  speci- 
fied in  the  Act.  The  respondent  parish  was  one  of  such  places,  and 
the  greater  part  of  the  five  years,  during  which  the  pauper  resided  in 
it,  preceded  31st  December,  1867.  She,  therefore,  did  not  acquire  the 
status  of  irremovability,  not  having  resided  for  five  years  in  a  parish  ; 
for  there  is  nothing  in  the  Act  to  give  it  a  retrospective  operation. 

[The  Court  then  called  on  the  other  side.^ 

ffannen,  for  the  appellants. — Stat.  20  Vict.  c.  19,  is  retrospective 
for  the  purpose  of  conferring  the  status  of  irremovability.  Sect.  1 
enacts  that  an  extra-parochial  place  shall  be  deemed  a  parish.  The 
pauper,  therefore,  has  resided  for  five  years  in  a  parish.  [Lord  Camp- 
bell, C.  J. — The  Act  does  not  say  that  an  extra-parochial  r^o-tK 
*place  shall  be  deemed  to  have  been  a  parish,  but  that  it  shall,  *- 
from  the  date  fixed,  "  be  deemed  a  parish,"  that  is,  deemed  to  he  sl 

Earish.]  The  intention  of  the  Legislature  should  be  considered ;  and, 
aving  regard  to  the  purposes  for  which  the  Act  was  passed,  a  retro- 
spective operation  may  well  be  given  to  it.  [Lord  Campbell,  C.  J. — 
There  is  this  reason  against  you,  that,  before  the  Act  passed,  there 
was  no  power  of  removing  the  pauper.  Her  place  of  residence  being, 
before  then,  extra-parochial,  there  were  no  parish  oflScers  who  could 
have  applied  for  an  order  for  her  removal.]  She  may,  nevertheless, 
be  now  privileged  from  removal. 
Lord  Campbell,  C.  J. — There  are  no  words  in  the  statute  to  make 
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it  retrospective :  we  must  therefore  abide  bj  its  plain  meaning,  and 
hold  that  it  took  effect  only  from  Slat  December,  1857. 

Hill,  J. — I  am  of  the  same  opinion.  The  Act  clearly  took  eflEbct 
from  the  date  specified  in  sect.  1,  and  not  before. 

Per  CDBiAM.(a)  Order  confirmed. 


(a)  Lord  Campbell,  C.  J.,  and  HUl,  J.    WightmaB,  J.,  wm  littiiig  at  Niai  Priaa»  m4  RtU,  J, 
in  the  Court  for  Crown  Cmmi  Reserred. 
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Stat  5  A  6  W.  4y  0.  A3,  a.  17»  enaeta  that  coantj  Jnatioei  iball  proride  oopiea  of  th«  isparial 
standard  weights  and  measares  for  use  in  their  respeetire  Jnrisdietions,  and  shall  appoint  a 
sniBcient  number  of  inspectors  of  weights  and  measures,  and  allot  to  each  a  separate  district,  to 
be  distinguished  by  a  number  or  mark.  By  sect  21,  the  inspeetors  are  to  be  prorided  with 
stamps  for  stamping  weights  and  measures ;  and  are  to  stamp  all  weights  and  measures  examined 
and  compared,  and  found  to  correspond  with  the  standard  copies.  Sect.  24  empowers  the  j«»> 
tioes  to  fix  times  and  places  for  the  attendance  of  the  inspectors  to  examine,  compare,  aad  stamp 
weights  and  measures,  and  enapts  that  ''erery  such  inspector  so  attending  shall  examine,  eom- 
pare,  and  stamp,  if  found  correct,  all  sucl  weights  and  measures  as  shall  be  broaght  to  him  for 
that  purpose."  Sect  2$,  after  authorising  the  magistrates  of  cerUin  towns  and  places ''to 
appoint  an  inspector  or  inspectors  of  weights  and  measures  within  their  respectiTe  jurtsdicfions," 
enacts  that  "such  inspectors  so  appointed  shall,  within  such  limits  exclnsiTcly,  hare  tbe  sasse 
powers  and  discharge  the  same  duties  as  the  inspectors  of  weights  and  measures  appointed  aadsr 
this  Act  by  the  county  justices"  "for  their  respective  counties."  ''ProTided  always,  that 
nothing  herein  contained  shall  prerent  inspectors  appointed  by  county  Justices"  "frosn  coming 
to  any  place  within  the  limits  of  such  other  jurisdiction  or  authority  as  aforesaid,  aad  thsse 
inspecting  and  stamping  the  weights  and  measures  of  any  person  residing  within  the  district 
for  which  such  inspectors  may  hare  been  appointed ;  but  that  any  inspector,  knowinglj  alamp- 
ing  any  weight  or  measure  of  any  person  residing  within  the  limits  of  a  local  jarisdiettoa  for 
which  another  inspector  may  have  been  legally  appointed  as  aforesaid,  shall  forfeit  a  ram  act 
exceeding  20«.  for  erery  weight  or  measure  which  he  may  so  stamp." 

S.,  an  inspector  of  weights  and  measures  for  the  city  of  C,  appointed  as  such  ander  secL  SS 
by  the  mayor  of  that  city,  knowingly  stamped*  at  his  office  in  that  eity,  certain  weights  seat  le 
him  for  that  purpose  by  B.,  a  person  residing  within  a  district  for  which  another  inspacCar  had 
been  legally  appointed,  under  sect.  17,  by  the  justices  of  the  county  of  C 

Held,  that  S.  thereby  incurred  the  penalty  provided  by  sect.  25;  and  his  ooBTietioa  by|s». 
tices,  for  an  offence  under  that  section,  was  affirmed. 

This  was  an  appeal  by  Clement  Skelton  against  a  conviction  of 
the  said  Clement  Skelton  by  two  justices  of  the  peace  for  the  county 
of  Cumberland.  The  appeal  was  heard  by  the  Court  of  Quarter  Ses- 
sions for  the  county ;  which  court  confirmed  the  conviction,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

By  Stat.  5  &  6  W.  4,  c.  63,  s.  17,  it  is  enacted  that  "at  the  General 
or  Quarter  Sessions  of  the  Peace"  next  after  the  passing  of  the  Act^ 
"the  justices"  "of  every  county,  riding,  or  division,"  &c.,  "shall  de- 
termine the  number  of  copies  of  the  imperial  standard  weights  and 
measures  which  they  shall  deem  requisite  for  the  comparison  of  all 
*8171  ^^^S^^^  ^^^  measures  in  use  within  *their  respective  jurisdic- 
-'  tions,  and  shall  direct  that  such  copies"  "shall  be  provided  for 
the  use  of  the  same,  and  shall  fix  the  places  at  which  such  copies  shall 
be  deposited,  and  shall  appoint  a  sufficient  number  of  inspectors  of 
weights  and  measures/'  "  and  shall  allot  to  each  inspector  a  separate 
district,  such  district  to  be  distinguished  by  a  number  or  mark. 

By  sect.  21  the  justices  are  required  to  "provide  for  the  use  of  the 
inspectors  good  and  sufficient  stamps  for  the  stamping  or  sealing 


1  ELLIS  &  ELLIS.    Q.  B.  817 

weights  and  measures  iised  or  to  be  used  in  eacli  and  every  countj, 
riding,  or  division/'  &c.,  '*  which  stamps  so  provided  shall  be  taken  to 
be  the  stamps  for  such  county,  riding,  or  division/'  &c.;  and  itjs 
enacted  ''  that  all  weights  and  measures  whatsoever,  except  as  herein- 
after excepted,  which  shall  be  used  for  buying  and  selling,  or  for  the 
collecting  of  any  tolls  or  duties,  or  for  the  making  of  any  charges  on 
the  conveyance  of  any  goods  or  merchandise,  shall  be  examined  and 
compared  with  one  or  more  of  the  copies  of  the  imperial  standard 
weights  and  measures  provided  under  the  authority  of  this  Act  for  the 
purpose  of  comparison  by  such  inspectors,  who  shall  stamp,  in  such 
manner  as  best  to  prevent  fraud,  such  weights  and  measures,  when  so 
examined  and  compared,  if  found  to  correspond  with  the  said  copies." 

By  sect.  24,  the  justices  are  to  "determine  and  appoint"  the  times 
and  places  when  and  where  the  inspectors  are  to  attend  with  the 
stamps  and  copies  of  the  standard  weights  and  measures  in  their  cus- 
tody, and  ''  every  such  inspector  so  attending"  is  to  ''  examine,  com- 
pare, and  stamp,  if  found  correct,  all  such  weights  and  measures  as 
shall  be  brought  to  him  for  that  purpose,"  and  also  to  stamp  upon 
certain  descriptions  of  measures  *and  weights  "a  number  or  r«oio 
mark  distinguishing  the  district  in  which  he  acts."  ^ 

Sect.  25  enacts  *'  that  in  the  town  of  Berwick-upon-Tweed,  and  all 
other  places  which  have  been  or  shall  be  hereafter  authorized  under 
the  provisions  of  any  Act  of  Parliament,"  "to  appoint  inspectors  or 
examiners  of  weights  and  measurers,  and  in  all  other  places  which 
have  been  or  shall  be  hereafter  h^  charter,  Act  of  Parliament,  or 
otherwise,  possessed  of  legal  jurisdiction,  and  which  have  been  or 
shall  be  hereaft;er  provided  with  copies  of  the  imperial  standard 
weights  and  measures,"  "  it  shall  be  lawful  for  the  magistrates  of  such 
places"  "  to  appoint  an  inspector  or  inspectors  of  weights  and  mea- 
sures within  the  limits  of  their  respective  jurisdictions;  and  such 
inspectors  so  appointed  shall,  within  such  limits  exclusively,  have  the 
same  powers  ana  discharge  the  same  duties  as  the  inspectors  of  weights 
and  measures  appointed  under  this  Act  by  the  county  justices"  "for 
their  respective  counties."  "Provided  always,  that  nothing  herein 
contained  shall  prevent  inspectors  appointed  by  county  justices" 
''from  coming  to  any  place  within  the  limits  of  such  other  jurisdiction 
or  authoritv  as  aforesaid,  and  there  inspecting  and  stamping  the 
weights  and  measures  of  any  person  residing  within  the  district  for 
which  such  inspectors  may  nave  been  appointed;  but  that  any 
inspector  knowingly  stamping  any  weight  or  measure  of  any  person 
residing  within  the  limits  of  any  local  jurisdiction  for  which  another 
inspector  may  have  been  legally  appointed  as  aforesaid,  shall  forfeit 
a  sum  not  exceeding  20«.  for  every  weight  or  measure  which  he  may 
so  stamp." 

Under  the  provisions  of  sect.  17,  the  justices  of  the  county  of  Cum- 
berland have  provided  six  copies  of  the  ^imperial  standard  r^oig 
weights  and  measures,  and  have  appointed  six  inspectors,  to  '- 
each  of  whom  a  separate  district  has  been  allotted,  such  districts  cor* 
responding  and  being  co-extensive  with  the  petty  sessional  districts, 
called  *'  wards,"  into  which  the  county  is  divided ;  and  distinct  stamps 
have  been  provided  for  each  of  these  inspectors,  for  stamping  or  seal* 
mg  weights  used  or  to  be  used  in  each  of  these  divisions.    One  of 
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these  inspectors  is  George  Williams  Oakley,  whose  district  is  called 
"  Cumberland  Ward,"  ana  is  distinguished  by  the  number  "  4."  He 
is  one  of  the  respondents  in  the  present  appeal :  and  his  duty  is  to 
compare  and,  if  found  correct,  stamp  all  weights  and  measures  of  per- 
sons residing  within  such  district ;  and  he  has  an  office  in  the  city  of 
Carlisle,  for  the  purpose  of  stamping  weights,  in  pursuance  of  the 
power  given  and  contained  in  the  8d  clause  of  sect.  25. 

Clement  Skelton,  the  appellant,  before  and  at  the  time  of  the  doing 
by  him  of  the  acts  in  respect  of  which  the  conviction  was  made,  was, 
and  still  is,  inspector  of  weights  and  measures  in  and  for  and  within 
the  limits  of  the  city  of  Carlisle,  duly  and  legally  appointed  by  the 
mayor  of  the  said  city,  under  stat.  6  &  6  W.  4,  c.  68,  s.  25. 

On  13th  October,  1858,  the  said  C.  Skelton,  at  his  office  in  the  said 
city,  stamped  nine  iron  weights,  the  property  of  one  George  Bates,  a 

{>crson  residing  within  the  said  district,  number  4,  otherwise  Cumber- 
and  Ward,  which  were  brought  to  him  for  that  purpose.  On  9th 
December  following,  an  information  was  laid  before  a  justice  of  the 
said  county,  by  the  said  G.  W.  Oakley,  against  the  said  C.  Skeltoo, 
for  having  so  stamped  the  said  weights.  This  information  was  subse- 
quently heard  before  two  justices  of  the  said  county,  who,  upon  proof 
*8201  *^^  ^^^  ^^^  above  stated,  convicted  the  said  C.  Skelton,  "  for 
-I  that  he,  the  said  C.  Skelton,  being  inspector  of  weights  and 
measures  for  the  borough  of  Carlisle,  did  unlawfully  and  knowingly 
stamp  nine  iron  weights,  on  or  about  the  18th  day  of  October  last,  at 
Carlisle  aforesaid,  the  property  of  one  George  Bates,  he  the  said  George 
Bates  being  a  person  residing  within  the  limits  of  another  jurisdic- 
tion, to  wit,  at  Dalston,  in  the  said  county,  within  the  limits  of  district 
number  4,  otherwise  Cumberland  Ward,  in  the  said  county,  contrary 
to  Stat.  5  &  6  W.  4,  c.  68 ;"  and  fined  him  &8.  for  the  said  offence. 

The  Court  of  Quarter  Sessions  for  the  county,  on  appeal,  confirmed 
this  conviction,  subject  to  the  opinion  of  this  Court  as  to  the  right 
construction  of  sect.  25  of  5  &  6  W.  4,  c.  68. 

The  question  for  the  opinion  of  the  Court  was,  "  Do  the  words  in 
the  latter  part  of  the  said  section,  '  but  that  any  inspector  knowingly 
stamping  any  weight  or  measure  of  any  person  residing  within  the 
limits  of  any  local  jurisdiction  for  which  another  inspector  may  have 
been  legally  appointed  as  aforesaid,  shall  forfeit  a  sum  not  exceeding 
twenty  shillings  for  every  weight  or  measure  which  he  may  so  stamp,* 
prohibit  only  inspectors  appointed  by  county  justices,  who  come  to 
any  place  within  the  limits  of  such  a  jurisdiction  as  that  of  the  city 
of  Carlisle,  for  the  purpose  of  inspecting  and  stamping  the  weights 
and  measures  of  any  person  residing  within  the  district  for  which  such 
inspectors  may  have  oeen  appointed,  from  stamping  weights  or  mea- 
sures of  persons  residing  within  the  limits  of  such  a  jurisdiction? 
*8211  ^^  ^^  ^^^  words  apply  to  all  inspectors,  whether  appointed  by 
-■  *the  authorities  of  the  cit^  or  the  county  justices,  and  prohibit 
each  of  them  from  stamping  weights  or  measures  of  persons  residing 
within  a  district  for  which  another  inspector  has  b^n  legally  ap- 
pointed?" 

If  the  Court  should  be  of  the  former  opinion,  then  the  said  convic- 
tion and  the  judgment  of  the  said  Court  of  Quarter  Sessions,  confirm- 
ing it,  were  to  be  quashed  with  costs.     But  if  the  Court  should  be  of 
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the  latter  opinion,  then  the  said  conviction  and  the  said  judgment  of 
the  Court  of  Quarter  Sessions  were  to  be  confirmed  with  costs. 

Piuhley,  for  the  respondents. — The  Court  of  Quarter  Sessions  put 
the  right  construction  on  the  concluding  words  of  the  proviso  in  stat. 
5  &  6  W.  i,  c.  68,  s.  26,  as  prohibiting  the  act  of  the  appellant  in 
stamping  the  weights  in  question.  It  is  thereby  enacted  *'that  any 
inspector  knowingly  stamping  any  weight  or  measures  of  any  person 
residing  within  the  limits  of  any  local  jurisdiction  for  which  another 
inspector  may  have  been  legally  appointed  as  aforesaid,  shall  forfeit/' 
&c.  The  words  ''local  jurisdiction"  here  must  apply  to  any  district 
for  which  inspectors  have  been  appointed  by  the  county  justices,  and 
cannot  be  restricted  to  the  area  of  a  city  or  town.  And  ''any  inspect- 
or" must  include  every  inspector,  whether  appointed  by  city  or 
county  justices,  and  therefore  the  appellant.  Then  the  facts  establish 
that  a  person  "residing  within  the  limits  of*'  a  "local  jurisdiction,  for 
which  another  inspector,"  Oakley,  had  "been  legally  appointed,"  sent 
his  weights  to  the  office  of  the  appellant,  a  city  inspector,  to  be 
stamped,  and  that  he  stamped  them.  Can  it  be  said  that  the  circum- 
stance that  the  weights  were  sent  *into  the  city  and  were  there  pro  r#ooo 
tempore,  gave  the  appellant  any  right  to  stamp  them?  The  '- 
early  part  of  sect.  25,  it  is  true,  enacts  that  inspectors  appointed  for 
duly  authorized  places,  such  as  is  the  city  of  Carlisle,  "shall,  within 
sucn  limits  exclusively,  have  the  same  powers  and  discharge  the  same 
duties  as  the  inspectors  of  weights  and  measures  appointed  under  this 
Act  by  the  county  justices."  But  this  does  not  authorize  such  in- 
spectors to  stamp  weights  brought  from  another  jurisdiction  within 
each  limits,  and  neither  intended  for  use  within,  or  belonging  to  a 
person  residing  within,  those  limits.  Lastly,  the  conviction  states  that 
the  appellant  knowingly  stamped  the  weights  in  question.  Know- 
ledge is  all  that  is  wanting  to  make  the  statutable  offence  complete. 
The  conviction,  therefore,  is  good. 

P.  Thompson,  for  the  appellant. — The  prohibition,  in  sect.  25  of  the 
statute,  is  limited  to  inspectors  appointed  by  county  justices,  and  ren- 
ders it  unlawful  for  such  inspectors  only  to  stamp  the  weights  or 
measures  of  persons  residing  within  the  limits  of  such  a  local  juris- 
diction as  that  of  the  city  of  Carlisle.  Before  the  statute  passed,  the 
county  inspectors  had,  within  the  limits  of  cities,  concurrent  jurisdic- 
tion with  the  city  inspectors;  but  the  city  inspectors  had  no  authority 
to  stamp  weights  in  any  part  of  a  county  district.  Sect.  25  of  the 
statute  was  intended  to  remedy  this  inequality,  and  was  framed  in  the 
interest  of  the  city  inspectors.  The  word  "exclusively,"  in  the  early 
part  of  the  section,  which  enacts  that  city  inspectors  shall,  "  within" 
the  ''limits  exclusively"  of  their  jurisdiction,  have  the  same  powers 
as  county  inspectors,  must  have  some  meaning  given  to  it.  [Lord 
Campbell,  C.  J. — That  word  is,  in  *effectj  qualified  by  the  last  r*ooo 
clause  of  the  proviso,  which  concludes  the  section.]  The  words  '• 
"any  inspector,"  in  the  last  clause  of  the  proviso,  mean  "any  such  in- 
spector as  last  aforesaid,"  that  is,  any  county  inspector:  and  the  words 
"  local  jurisdiction,"  which  follow,  apply  only  to  cities  and  towns,  and 
not  to  the  general  districts  into  whicn  the  whole  of  England  is  divided. 
So,  also,  the  subsequent  words  "another  inspector"  apply  only  to  city 
or  town  inspectors;  for  it  is  only  there  that  more  than  one  inspector 
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can  be  legally  appointed,  as  provided  in  the  commencement  of  tbe 
section.  There  is  nothing  in  the  clause  to  prohibit  a  city  inspector 
from  stamping,  within  his  own  district,  any  weights  there  Drought  to 
him  for  that  purpose:  and  the  Legislature  cannot  have  intended  to 
inflict  upon  residents  in  a  county  town,  who  happen  to  reside  within  a 
county  inspector's  district,  the  inconvenience  of  taking  their  weights 
to  the  county  inspector's  to  be  stamped,  when  they  can  get  them 
stamped  at  the  city  inspector's  office  close  at  hand.  The  appellant^ 
therefore,  was  wrongly  convicted. 

Lord  Campbell,  C.  J. — The  conviction  must  be  affirmed.  There 
seems  to  have  been,  originally,  an  unseemly  dispute  for  fees  between 
county  and  borough  inspectors  of  weights  and  measures;  and  it  was 
the  object  of  stat.  5  &  6  W.  4,  c.  68,  s.  25,  to  put  an  end  to  it.  That 
section,  after  providing  for  the  appointment  of  inspectors  in  towns 
and  other  such  places,  enacts  that,  nevertheless,  county  inspectors 
may  come  to  any  place  within  the  limits  of  the  jurisdiction  of  such 
first-mentioned  inspectors,  and  may  there  inspect  and  stamp  the 
weights  and  measures  of  any  person  residing  within  the  district  for 
♦8241  ^^^^^  ^^^^  county  inspectors  may  have  been  ^appointed.  Bat 
-■  then  follows  a  general  restriction,  imposed  upon  all  inspectors 
alike,  namely  ''  that  any  inspector,  knowingly  stamping  any  weights 
or  measure  of  any  person  residing  within  the  limits  of  any  local  juris- 
diction for  which  any  other  inspector  may  have  been  legally  appointed 
as  aforesaid,  shall  forfeit,"  &c.  It  seems  to  me  that  the  language  of 
this  enactment  is  plain  and  perspicuous,  and  that  no  disadvantage  will 
follow  from  giving  it  its  natural  construction.  If  an  inspector,  to 
whom  weights  are  brouc^ht  to  be  stamped,  does  not  know  that  the 
person  to  whom  they  belong  resides  in  another  jurisdiction,  he  runs 
no  risk  in  stamping  them.  But  if  he  has  that  knowledge,  he,  by 
stamping  them,  incurs  the  penaltv.  It  is  his  duty  to  send  the  appb- 
cant  to  the  inspector  within  whose  district  he  resides:  and  it  is, 
clearly,  better  policy  that  the  weights  should  be  stamped  in  that  dis- 
trict than  in  any  other. 

(Eblk,  J.,  and  Crompton,  J.,  were  absent.) 

Hill,  J. — I  am  of  the  same  opinion.  The  plain  words  of  the  Act 
of  Parliament  must  be  construea  in  their  ordinary  acceptation.  The 
words  "any  inspector"  must  apply  to  all  inspectors,  without  any  limi- 
tation to  this  or  that  set  of  inspectors.  Here  the  party  convicted  was 
a  cit^  inspector,  and  knowingly  stamped  the  weights  of  a  person 
residing  within  a  county  district,  for  which  another  inspector  had  been 
appointed;  he  thereby  plainly  rendered  himself  amenable  to  the  pen- 
alty imposed  by  the  statute.  It  is  said,  on  his  behalf,  that  it  would 
be  a  hardship  upon  persons  residing  within  a  county  town  to  compe^ 
them  to  get  their  weights  stamped  by  the  countv  inspector,  merely 
*d251  ^^^^^  ^^^7  bappen  to  reside  within  *his  district,  when  they 
-'  have  the  city  inspector's  office  close  at  hand.  But  the  provi- 
sions of  the  statute,  as  to  the  attendance  of  the  county  inspectors  for 
the  purpose  of  stamping  weights,  are  very  full,  and  there  is  no  ground 
for  asserting  that  the  public  can  be  put  to  any  inconvenience  by 
attending  before  them.  Conviction  aflEirmed. 
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BOPEB  V.  LENDON.    April  80. 

D««UfBtioii  ftgainit  defendftot,  seereUury  of  so  ininranee  CompMij,  on  a  polioy  of  inraniBM 
Bgaiajt  Sn,  effoetod  by  pUtntiff  with  tho  Company.  Tho  deeUndon  let  ont  the  policy,  which 
wu  deelnrad  lo  bo  grmnted  enbjcet  to  eortoin  oonditiona  endoraed  thereon :  the  tifleenth  condi- 
tion being  m  follow*.  **  All  pertoni  inenred  by  thii  Company,  saetaintng  any  lou  or  damage 
by  fire,  ehall  forthwith  giro  notice  thereof  to  the  directors  or  aecretary  of  this  Company,  at  their 
ofice  in  M. ;  and,  within  fifteen  days  after  inch  fire,  deliver  in  as  partienlar  an  account  of  their 
lose  or  dnmage  at  the  natare  of  the  case  will  admit  oft"  *'  In  ease  any  difference  or  dispoto 
shall  arise  between  the  insured  and  the  Company,  touching  any  loss  or  damage,  or  otherwise  ia 
respeet  of  any  insnranee,  snch  difference  shall  be  submitted  to  the  Judgment  and  determination 
of  two  indifferent  persons  as  arbitrators,  of  whom  one  shall  be  chosen  by  this  Company,  and  thn 
other  by  the  insured ;  and  snoh  two  arbitrators  shall,  previously  to  entering  upon  the  refereneCf 
agree  npon  and  nominate  a  third  person  to  be  an  arbitrator  with  them ;  and  the  award  in 
writing  of  any  two  of  the  three  arbitrators  so  chosen  shall  be  conclusive  and  binding  on  all 
parttee ;  and  if  any  fraud  or  false  swearing  shall  appear  on  the  part  of  the  insured,  and  the 
same  shnil  be  eertifled  in  writing  by  any  two  of  the  said  arbitrators,  the  party  insured  shall 
forfeit  nil  daim  under  the  policy."  The  declaration  then  aTcrred  n  loss  by  fire,  during  the 
oontinnaaee  of  the  policy,  to  the  full  amount  insured ;  that  plaintiff  had  done  all  things,  and  all 
things  had  happened  and  all  times  had  elapsed,  to  entitle  him  to  have  such  loss  made  good  by 
the  Company ;  of  which  the  Company  had  notice,  but  did  not  make  good  the  loss. 

Plea  2.  Thai  plaintiff  did  not  forthwith  give  notiee  of,  or  within  fifteen  days  after  the  flm 
deliver  an  aeconnt  of  his  supposed  loss  or  damage  by  fire,  as  required  by  the  polioy  and  condi- 
tion in  that  behalf. 

Plea  fi.  That  this  action  is  brought  for  and  in  respect  of  a  difference  and  dispute  between  thn 
4asured  and  the  Company,  touching  the  said  loss  and  damage,  within  the  meaning  of  the 
fifteenth  of  the  eonditions  endorsed  on  the  policy ;  and  that  the  Company  have  never  declined, 
bat  have  always  been  ready  to  refer  such  difference  and  dispute  to  the  judgment  and  determi- 
nation of  two  indifferent  persons  as  arbitrators,  in  manner  provided  by  the  said  condition,  of 
which  plaintiff  had  notiee  before  suit;  and  the  said  dispute  or  difference,  and  the  amount 
of  plaintiff's  sapposed  loss  or  damage,  have  never  been  determined  as  by  the  same  condition  is 
provided. 

Held*  on  demnirer  to  these  pleas,  that  the  second  plea  was  good,  but  the  sixth  plea  bad. 

DsGLASATiON  against  the  defendant,  as  secretary  of  The  Kent  Fire 
Insnranee  Company,  on  a  policy  *of  insurance  against  fire  ri^ooa 
effected  by  the  plaintiff  with  the  said  Company  on  the  house-  ^ 
hold  furniture  and  effects,  stock  in  trade,  nxtures  and  fittings  in  his 
dwelling-house.  The  declaration  set  out  the  policy,  which  was  granted 
sabject  to  certain  conditions  thereon  endorsed,  also  set  out,  of  which 
the  following  only  are  material. 

Condition  10.  The  amount  of  every  loss  will  be  paid,  without  any 
discount  or  deduction,  immediately  after  the  same  shall  have  been 
established  to  the  satisfaction  of  the  directors ;  i3Ut  they  reserve  to 
themselves  in  all  cases  the  option  of  reinstating  within  a  reasonable 
time. 

Condition  16.  All  persons  insured  by  this  Company  sustaining 
any  loss  or  damage  by  fire,  shall  forthwith  give  notice  thereof  to  the 
directors  or  secretary  of  this  Company,  at  their  office  in  Maidstone^ 
and,  within  fifteen  days  after  such  fire,  deliver  in  as  particular  an 
account  of  their  loss  or  damage  as  the  nature  of  the  case  will  admit 
of,  and  shall  also  make  proof  of  the  amount  of  such  loss  or  damage, 
by  his,  her,  or  their  solemn  declaration  or  affirmation,  by  their  books 
or  accounts,  and  by  such  other  proper  vouchers  as  shall  oe  reasonably 
required.  In  case  any  difference  or  dispute  shall  arise  between  the 
insured  and  the  Company,  touching  any  loss  or  damage,  or  otherwise 
in  respect  of  any  insurance,  such  difference  shall  be  submitted  to  the 
judgment  and  determinaton  of  two  indifferent  persons  as  arbitrators, 
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of  whom  one  shall  be  chosen  by  this  Company  and  the  other  by  the 
insured^  and  such  two  arbitrators  shall,  previously  to  entering  npoa 
the  reference,  agree  upon  and  nominate  a  third  person  to  be  an  arbi- 
trator with  them ;  ana  the  award  in  writing  of  any  two  of  the  three 
arbitrators  so  chosen  shall  be  conclusive  and  binding  on  all  partis: 
*8271  ^^^  ^^  *any  fraud  or  false  swearing  shall  appear  on  the  part  of 
^  the  insured,  and  the  same  shall  be  certified  in  writing  by  any 
two  of  the  said  arbitrators,  the  party  insured  shall  forfeit  all  claim 
under  the  policy. 

The  declaration  then  averred  that,  while  the  policy  was  in  full 
force,  the  plaintiff  sustained  loss  and  damage  by  fire,  on  the  property 
described  in  the  policy,  to  the  amount  of  the  sums  therein  specified  as 
the  value  thereof  that  the  plaintiff  had  done  all  things  neoeaaary  to 
be  done,  and  that  all  things  had  been  done  and  had  happened  which 
were  necessary  to  be  done  and  to  happen  in  order  to  entitle  the  plain- 
tiff to  have  such  loss  and  damage  paid  and  made  good  to  him  by  the 
Company,  and  that  the  time  for  paying  and  making  the  same  good 
elapsed  before  suit,  of  all  which  the  Company  had  notice ;  but  that 
the  Company  did  not  pay  or  make  good  the  loss. 

Demurrer  to  the  declaration.    Joinder  in  demurrer. 

The  defendant  also  pleaded  six  pleas,  the  second  and  sixth  of  which 
were  as  follows. 

Plea  2.  That  the  plaintiff  did  not  forthwith  give  notice  of,  or,  within 
fifteen  days  after  the  said  fire,  deliver  an  account  of  his  supposed  loss  (x 
damage  by  fire  as  required  by  the  said  policy  and  condition  in  that 
behalf. 

Plea  6.  That  this  action  is  brought  for  and  in  respect  of  a  differ- 
ence and  dispute  between  the  said  insured  and  the  said  Company, 
touching  the  said  loss  and  damage,  within  the  meaning  of  the 
fifteenth  of  the  conditions  endorsed  on  the  said  policy ;  and  that  the 
said  Company  have  never  declined,  but  have  always  been  ready  and 
willing,  to  refer  such  difference  and  dispute  to  the  judgment  and 
determination  of  two  indifferent  persons  as  arbitrators,  in  manner 
provided  by  the  said  condition,  of  all  which  the  plaintiff,  before  suit, 
^QOQi  ^^^  *due  notice ;  and  the  said  dispute  or  difference  and  the 
-■  amount  of  the  plaintiff's  supposed  loss  or  damage  have  never 
been  determined  as  by  the  same  condition  is  provided. 

Demurrer  to  the  2d  and  6th  pleas  respectively.  Joinders  in 
demurrer. 

T.  Janes  (Northern  Circuit),  for  the  plaintiff. — The  pleas  are  bad. 
The  second  plea  is  founded  on  the  15th  condition  endorsed  upon  the 
policy ;  but  the  delivery  within  fifteen  days  of  particulars  of  the  loss 
is  not  therebv  made  a  condition  precedent  to  the  plaintiff's  right  to 
sue.  The  other  side  will  rely  upon  Maaon  v,  Harvey,  8  Exch.  819,t 
where  the  delivery  of  particulars  of  loss  was  held  a  condition  prece- 
dent to  the  right  of  the  insured  to  recover.  But  there  is  nothing  in 
the  judgment  in  that  case  to  show  that  the  Court  held  that  delivery 
within  the  time  specified  in  the  policy  was  essential :  it  may  rather 
be  inferred  that  they  were  of  opinion  that  a  delivery  at  any  time 
before  action  would  satisfy  the  condition.  So,  here,  it  is  admitted,  on 
the  part  of  the  plaintiff,  that,  under  the  present  policy,  a  delivery 
of  particulars  of  loss  before  suit  is  a  condition  precedent  to  his 
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right  of  action.  The  decision  in  Mason  v.  Harvey  is  founded  npon 
that  in  Worsley  v.  AVood,  6  T.  B.  710,  in  which  case  no  lixed  time 
was  specified  in  the  policy  as  that  within  which  the  certificate  of  the 
minister,  &c.,  of  the  parish  was  to  be  procured.  [Hill,  J. — Thecondition 
here  requires  merely  that  '*  as  particular  an  account  of"  the  ''loss  and 
damage  as  the  nature  of  the  case  will  admit  of"  shall  be  delivered  within 
fifleen  days  after  the  fire.  A  full  statement  is  not  asked  for.  The 
^condition,  if  taken  to  require  that  some  statement  shall  be  r^goo 
furnished  within  fifteen  days,  appears  reasonable  enough.  It  ^ 
must  be  very  important  to  the  Company  to  have  some  statement  given 
in  as  soon  as  possible.]  Perhaps  so :  but  surely  if  a  statement  is 
furnished  within  a  reasonable  time,  it  is  sufficient.  Why  should  the 
precise  period  of  fifteen  days  be  held  to  be  essential  ?  In  Wheelton 
v.  Hardisty,  8  E.  &  B.  232  (E.  C.  L.  B.  vol.  92),  the  truth  of  the  state- 
ment as  to  the  health  of  the  assured  was  held  not  to  be  a  condition 
precedent  to  the  right  to  recover  on  the  policy,  because  there  were  no 
words  in  the  policv  to  give  it  that  effect.  So,  here,  the  policy  con- 
tains no  words  making  the  delivery  of  particulars  within  the  period 
of  fifteen  days  essential.  [Lord  Qampbell,  C.  J. — ^The  condition  must 
be  taken  as  a  whole :  having  admitted  that  the  delivery  of  particulars 
is  essential,  vou  are  not  at  liberty  to  reject  the  stipulation  that  they 
are  to  be  delivered  within  the  fifteen  days.]  Then,  as  to  the  sixtn 
plea.  This  plea  is  bad.  The  provision  contained  in  the  same  fifteenth 
condition,  and  upon  which  this  plea  is  founded,  as  to  a  reference  of 
disputes  to  arbitration,  is  not  compulsory.  Scott  v,  Avery,  6  H.  L. 
Ca.  811,  is  conclusive  to  that  efiect.  That  case  shows  that,  although, 
where  an  agreement  to  refer  provides  that  no  action  shall  be  brought 
until  arbitrators  have  decided  what  amount  is  due,  a  reference  and 
ascertainment  of  the  amount  due  are  conditions  precedent  to  the  right 
to  bring  an  action,  the  same  effect  is  not  to  be  given  to  a  mere  col- 
lateral agreement  to  refer,  such  as  that  in  the  present  case,  which  con- 
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that  their  decision  was  necessarily  a  condition  precedent  to  the  right 
of  either  party  to  the  stakes.  The  defendant  here,  had  he  chosen, 
might,  before  pleading,  have  taken  out  a  summons  under  The  Com- 
mon Law  Procedure  Act,  1854,  sect.  11,  to  refer  the  (j[uestion  of 
amount.  Not  having  done  so,  he  cannot  rely  upon  the  sixth  plea  as 
constituting  any  defence  to  the  action. 

Lush,  for  the  defendant,  admitted  that  the  sixth  plea  was  bad.  The 
Court  did  not  call  upon  him  to  support  the  second  plea. 

Lord  Gahpbbll,  C.  J. — The  second  plea  is  clearly  good.  The 
whole  of  the  fifteenth  condition,  relating  to  the  delivery  of  particu- 
lars of  loss,  must  be  taken  together,  tale  quale.  When,  therefore,  it 
is  conceded  that  a  delivery  of  such  particulars,  before  action,  is  essen- 
tial, it  follows,  from  the  wording  of  the  condition,  that  the  delivery 
tAust  be  within  fifteen  days  after  the  loss.  And  the  condition  so  con- 
strued is  a  very  reasonable  one ;  it  being  obviously  of  great  im- 
portance to  the  defendant's  company  to  know,  as  soon  as  possible  after 
a  loss,  the  amount  claimed  by  the  assured.  The  sixtn  plea  is,  as 
clearly,  bad.    The  agreement  to  refer,  contained  in  the  fifteenth  con- 
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dition,  is  merely  collateral  to  tbe  agreement  to  pay.  The  CSourts  ▼fll 
not,  therefore,  treat  the  agreement  to  refer  as  ousting  their  jurisdictioo 
^goi -I  until  there  has  been  a  ^reference.  The  distinction  between  tbe 
^  present  case  and  cases  like  S^ott  v,  Avery  is  plainly  pointed 
out  in  the  judgment  there  delivered  in  the  House  of  Lords.  The 
present,  case  does  not  fall  within  that  decision,  and  the  defendant  ooold 
nave  enforced  the  agreement  to  refer  only  by  an  application  under 
The  Common  Law  Procedure  Act,  1854,  sect.  11. 

(Erlk,  J.,  and  Crompton,  J.,  were  absent.) 

Hill.  J. — ^I  am  of  the  same  opinion.  By  the  terms  of  the  policf 
the  conditions  endorsed  on  the  back  are  incorporated  with  it.  The 
defendant's  Company  agree  to  be  liable  only  according  to  the  tenor  of 
those  conditions.  One  of  these  conditions  requires  the  assured, "  within 
fifteen  days  after*'  a  fire,  to  ''deliver  in  as  particular  an  account  of 
their  loss  or  damage  as  the  ifature  of  the  case  will  admit  of."    The 

Slaintiff  has  not  done  so ;  there  must  therefore  be  judgment  for  the 
efendant  on  the  second  plea.  The  sixth  plea,  however,  is  bad.  The 
case  is  clearly  not  within  the  decision  in  Scott  v,  Avery.  Here,  the 
agreement  to  refer  is  collateral  to  the  agreement  by  the  Coropanj  to 
pay ;  there,  the  agreement  was  to  pay  only  such  a  sum  as  the  arbi- 
trators should  award.  On  this  plea,  therefore,  there  must  be  judgment 
for  the  plaintiff. 

Judgment  for  the  plaintiff  on  the  demurrers  to  the  declaration 
and  to  the  sixth  plea ;  and  for  the  defendant  on  the  demur- 
rer to  the  second  plea. 
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♦BROWN  V.  THE  METROPOLITAN  COUNTIES  AND  r***,, 
GENERAL  LIFE  ASSURANCE,  ANNUITY,  LOAN  L  °*^ 
AND  INVESTMENT  SOCIETY.    April  30. 

Plmintiff,  bj  de«d  of  33d  Sept«mb«r,  1856,  mortgaged  bit  iatoroit  in  eertain  leasebold  premiiet 
and  goods  tberein,  to  V.  A  Co.,  and  fcheroby,  «  to  tbe  intent  tbaC  tbej  migbi  '<  bave,  for  tba 
reooTory  of  tbe  intoreit  aooniiog  oo  tbo  prindpal  money  aoeured,  tbe  lame  poven  of  entiy  and 
diitress  aa  are  by  Uw  giren  to  landlordi  for  tbe  recovery  of  rent  in  arrear,"  pUtntilf  attorned 
tenant  to  V.  A  Co.  of  tbe  premlaet,  from  year  to  year,  at  a  fixed  rent  On  18tb  Febmary,  1857, 
plaintiff  fnrtber  mortgaged  Ibe  lame  premises  and  goods  to  defendants,  tbe  mortgage-deed 
reserving  a  power  of  entty  to  defendants,  on  defbult  in  payment  by  plaintiff.  Plaintiff  baring 
made  defaalt  in  payment  of  principal  and  interest,  defendants,  on  27tb  October,  1858,  paid  off 
V.  h  Cow's  mortgage,  and  took  an  assignment. of  it  from  tbem,  containing  tbe  usual  power  of 
attomej.  On  tbe  same  day,  defendents  took  possession  of  tbe  premises,  plaintiff  eon  tinning  in 
oeenpation  witb  notice  tbat  tbey  bad  done  so.  On  IStb  November,  1858,  defendants  gave 
plaintiff  notice  to  quit,  witb  wbicb  be  did  not  comply.  On  tbe  following  20tb  November 
defendants  ontered,  and  seised  and  sold  goods  on  tbe  premises,  for  payment  of  interest  by  way 
of  rent  in  arrear  dne  to  V.  A  Co.  before  tbe  assignment  of  tbeir  mortgage. 

Held,  that  tbe  attornment  claase  in  tbe  deed  of  23d  September,  1858,  did  not  Justify  suob 
•eiinre  and  sale.  Tbat  suob  clause  created  a  tenancy,  but  gave  V.  k  Co.  a  rigbt  to  distrain 
only  8o  long  as  snob  tenancy  continued;  and  tbat  snob  tenancy  was  put  an  end  to  by  tba 
snignment  from  V.  k  Co.  to  defendants. 

Held,  further,  tbat  soeb  elanse  did  not  support  a  |^ea  of  leave  and  license :  for  tbat  defendante 
oottld  not  justify  as  tbe  serranto  of  V.  k  Co.,  even  if  tbe  clause  amounted  only  to  a  personal 
license  to  V.  4  Co.  to  seise  cbattels :  suob  liceni e,  «l  Mm6/e,  not  being  transferrable,  and  V.  k 
Co.  baving  no  power  to  act  under  it  after  tbe  assignment. 

Thb  first  count  of  the  declaration  was  for  a  trespass  by  tbe  de* 
fendants,  in  breaking  and  entering  the  plaintiffs  buildings  and  pre- 
mises, and  seizing  and  selling  his  goods  found  thereon.  The  second 
count  was  in  trover,  for  the  conversion  of  the  plaintiffs  goods.  The 
declaration  also  contained  counts  for  distraining  when  no  rent  was 
due;  for  distraining  the  plaintiff's  tools;  for  an  excessive  distress; 
and  for  not  selling  goods  of  the  plaintifif  distrained  by  the  defendants 
at  the  best  price  tnat  could  be  got  for  the  same. 

Pleas :  1.  Not  guilty,  by  stat.  11  G.  2,  c.  19,  s.  21.  2.  To  first  count> 
that  the  buildings  and  premises  were  *not  the  plaintift''s.  pooq 

3.  To  second  count,  that  the  goods  were  not  the  plaintiff's.  '- 

4.  Leave  and  license. 
Issues  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  last  Spring  Assizes  at  York, 
the  facts  appeared  to  be  as  follows.  The  plaintiff,  who  was  an  iron 
and  steel  manufacturer,  and  lessee,  at  a  ground-rent,  of  the  Albion 
Iron  and  Steel  Works,  at  Neepsend,  near  Shefiield,  on  28d  September, 
1856,  mortgaged  his  interest  in  the  land,  buildings,  and  premises, 
machinery,  fixtures,  fittings,  and  stock  in  trade  thereon,  to  Yickers  & 
Co.,  of  Sheffield,  for  pavment  of  26002.  and  interest.  The  deed  con- 
tained an  attornment  clause,  which  was  as  follows:  "To  the  intent 
that  the  said"  Yickers  and  Co.,  "tbeir  executors,  administrators,  and 
assigns,  may  have,  for  the  recovery  of  the  interest  accruing  on  the 
principal  money  hereby  secured,  the  same  powers  of  entry  and  dis- 
tress as  are  by  law  given  to  landlords  for  the  recovery  of  rent  in 
arrear,  the  said  H.  Brown"  (the  plaintiff)  "  doth  hereby  attorn  and 
become  tenant  from  year  to  year  to  the  said"  Vickers  &  Co.,  "their 
executors,  administrators,  and  assigns,"  of  the  land,  buildings,  and 
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premises,  machinery,  &c.,  '*  at"  "  the  yearly  rent  of  125t,"  payable 
half-yearly  on  23d  March  and  28d  September  in  every  year.  On  18th 
February,  1857,  the  plaintiff  further  mortgaged  the  land,  premises, 
&c.,  to  the  defendants  for  payment  of  15002.  and  interest,  the  mortgage^ 
deed  containing  a  power  to  them  to  take  possession  of  the  premises, 
fixtures,  and  goods,  in  case  of  default  in  payment.  The  plaintiff  hav- 
ing made  default  in  payment  of  principal  and  interest  under  both 
mortgages,  and  Yickers  &  Co.,  the  first  mortgagees,  having  threatened 
to  sell,  the  defendants,  on  27th  October,  1858,  paid  off  Yickers  &  Co, 
*8341  ^^^  ^amount  due  to  them,  and  took  an  assignment  from  them 
^  of  their  mortgage.  The  deed  of  assignment  transferred  to  the 
defendants  all  the  rights  and  powers  of  Yickers  &  Co.  under  the  original 
mortgage,  and  it  contained  the  usual  power  of  attorney,  from  Yickers  k 
Co.  to  the  defendants,  to  ask  for,  demand,  and  recover  the  debt  and  inter- 
est, &c.  On  the  same  day  the  defendants,  under  the  power  contained  in 
the  deed  of  18th  February,  1857,  took  possession  of  the  buildings,  prem> 
ises,  &c.,  and  gave  notice  thereof  to  the  plaintiffl  On  80th  October,  1858, 
they  gave  him  notice  of  the  transfer  to  them  of  the  first  mortgage,  and 
also  of  their  entry  under  it.  The  plaintiff,  however,  continuing  in 
occupation,  the  defendants,  on  12th  November,  gave  him  notice  to 
quit,  in  order  that  the  premises  might  be  vacant  on  15th  November. 
He,  however,  refused  to  leave,  and  on  20th  November  the  defendants, 
acting  under  the  attornment  clause  in  the  deed  of  23d  September, 
1856,  seized  and  sold  the  plaintiff^s  goods  on  the  buildings  and  prem- 
ises in  question  for  payment  of  interest,  by  way  of  rent  in  arrear,dQe 
to  Yickers  &  Co.,  the  first  mortgagees,  none  of  it  having  accrued  since 
the  assignment  to  the  defendants.  It  was  in  respect  of  this  seizure 
and  sale  that  the  action  was  brought. 

On  these  facts  the  learned  Judge  ruled  that,  under  the  deed  of  23d 
September,  1856,  there  was  no  tenancy  authorizing  a  distress,  as  for 
rent,  on  20th  November,  1858 ;  that  the  assignment  of  the  mortgage 
by  Yickers  &;  Co.  to  the  defendants  did  not,  per  se,  give  the  defend- 
ants a  right  to  seize  the  plaintiff^s  goods  by  way  of  a  distress  for  rent; 
and  that  that  assignment  did  not,  per  se,  authorize  the  defendants  to 
seize  the  goods  as  the  servants  of  Yickers  k  Co.,  so  as  to  entitle  them 
^goR-i  to  a  verdict  under  the  plea  *of  leave  and  license,  inasmuch  as 
^  a  mere  license  to  seize  chattels  cannot  be  transferred.  The 
learned  Judge  ruled,  further,  that  the  defendants  had  a  right,  luider 
the  deeds,  to  enter  on  the  land,  but  not  for  the  purpose  of  making  a 
distress.     The  verdict  was  entered  for  the  plaintiff,  with  270/.  damages. 

Quain^  in  this  Term,  moved  for  a  rule  calling  on  the  plaintiff  to 
show  cause  why  this  verdict  should  not  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  misdirection. 

The  argument  and  the  cases  cited  in  support  of  the  motion  appear 
sufficiently  from  the  judgment.  Cfur,  adv.  tmlL 

-Lord  Cahpbbll,  C.  J.,  now  delivered  the  judgment  of  the  CourL 

In  this  case  the  plaintiff  had  mortgaged  certain  leasehold  premises 
to  one  Yickers  and  others,  to  secure  2500/.  and  interest,  payable  on 
23d  March  and  23d  September  in  every  year.  [His  Lordship  then 
read  the  attornment  clause,  above  set  out,  in  the  deed  of  23d  Septem- 
ber, 1856.]  Yickers  and  others  assigned  to  the  defendants  the  mort- 
gage and  premises  and  the  mortgage  debt,  and  certain  arrears  of 
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interest  then  due,  with  all  powers  of  recovering  the  same,  and  with  a 
power  of  attorney  to  ask  ror,  demand,  and  recover  in  the  usual  form. 
jAt  the  trial  before  Willes,  J.,  at  York,  the  defendants,  in  order  to 
justify  the  seizure  of  goods  taken  by  them  after  the  assignment,  for 
arrears  due  before  the  assignment,  relied  upon  the  provisions  con- 
tained in  the  mortgage-deed  and  the  deed  of  assignment.    The  learned 
Judge  held  that  they  were  not  justified  in  this  seizure.    Mr.  Quain 
applied  for  a  rule  for  a  new  trial  on  the  ground  *of  misdjrec-    r^oo/* 
tion ;  and,  admitting,  for  reasons  not  necessary  to  be  stated,    ^ 
that  he  could  not  defend  the  seizure  on  the  ground  of  any  right  to  dis- 
train, contended  that  the  power  was  not  a  power  of  distress,  but  was  a 
mere  personal  license  to  Yickers,  and  that  under  such  license  the  defend* 
ants,  acting  on  the  deeds,  could  justify  as  the  servants  of  Yickers. 
We  are  of  opinion  that  the  decision  of  the  learned  Judge  was  correct, 
and  that  there  ought  not  to  be  any  rule.     We  do  not  at  all  assent  to 
the  proposition  that  there  was  no  tenancy,  or  that  the  power  of  distress 
was  inoperative.    The  cases  of  Chapman  t;.  Beecham,  8  Q.  B.  723 
(E.  C.  L.  B.  vol.  48),  Doe  d.  Snell  v.  Tom,  4  Q.  B.  615  (E.  C.  L.  B.  vol. 
45),  and  Walker  v,  Giles,  6  C.  B.  662  (E.  C.  L.  R.  vol.  60),  were  refer- 
red to  as  showing  that  the  clause  in  the  mortgage-deed  must  be  con- 
strued as  a  license,  and  not  as  a  power  of  distress,  and  that  no  tenancy 
was  created.    We  do  not  at  all  agree  to  this  proposition.    In  Chapman 
t^.  Beecham  there  was  no  demise  or  relation  of  landlord  and  tenant ; 
but  the  mortgage  contained  a  mere  license  to  take  the  goods  as  land- 
lords do  for  arrears  of  rent.    The  reference  to  the  powers  of  distress  by 
landlords  only  showed  how  the  goods  were  to  be  taken  and  dealt  with. 
In  Doe  d.  Snell  v.  Tom,  Lord  Denman  expressly  says,  however  the 
clause  of  attornment  operated,  a  right  of  entry  was  expressly  given  by 
the  deed ;  and  the  Court  most  properly  held  the  ejectment  maintain- 
able on  that  distinct  right  of  entry,  whether  there  was  a  tenancy  or 
not.     After  the  more  recent  case  of  Pinhom  v,  Souster,  8  Exch. 
763,t  with  which  we  entirely  concur,  we  think  that  the  case  of 
Walker  v.  Giles  can  only  be  supported,  if  at  all,  on  the  ground 
pointed  out  by  Lord  Wensleydale  in  Pinhorn  v.  Souster.    The  Court  of 
♦Common  Pleas,  as  was  observed  by  Lord   Wensleydale,    r#oq7 
thought  the  clause  creating  a  tenancy  and  power  of  distress   ^ 
inconsistent  with  the  peculiar  provisions  of  the  deed  as  to  the  contri- 
butions.   At  p.  772,  Lord  Wensleydale  states,  '^  As  there  is  no  incon- 
sistency in  this  clause,  we  need  not  strike  it  out,  as  the  Court  of 
Common   Pleas  thought  themselves  compelled  to  do  in  Walker  v. 
Giles."      Pinhorn  v.  Souster  is  an  express  authority  that  such  a 
deed  as  the  present  operates  as  a  creation  of  a  tenancy  at  a  rent,  for 
which  there  may  be  a  distress.     Vickers,  having  conveyed  away  his 
estate  before  the  seizure,  therefore  could  not  have  distrained  either  at 
common  law  or  under  the  statute  of  Anne.     Even  supposing  that 
the  present  clause  should  be  construed  to  give  a  mere  license,  and  not 
a  power  to  distrain,  we  think  it  impossible  to  say  that  Yickers  could 
act  under  such  license  at  a  different  time,  and  for  a  longer  period,  than 
he  would  have  had  the  right  of  distress  as  landlord.     There  is  not, 
as  in  Chapman  v.  Beecham,  an  express  power  to  seize  and  sell  in  the 
manner  landlords  do,  but  there  is  the  mere  creation  of  a  tenancy  for 
the  purpose  of  giving  such  rights  of  distress  as  would  arise  under 
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such  tenancy ;  and  it  would  be  directly  contravening  the  intention  of 
the  parties  to  hold  that  this  could  be  converted  into  a  license  to  seixe 
and  sell  when  all  right  as  a  landlord  would  have  been  at  an  end. 
The  party  may  say,  ''  I  made  myself  tenant  that  you  might  have  a 
right  to  seize  and  distrain  as  landlord,  that  is,  whilst  I  am  tenant  and 
you  are  landlord ;  but  I  never  intended  to  give  you  powers  greater, 
or  for  longer  period,  than  a  landlord  would  have.''  But,  even  if  this 
*8381  ^®^®  *  mere  license  to  Vickers,  we  think  the  learned  *Judee 
^  right  in  saying  that,  as  a  mere  license  to  seize  chattels,  it  oould 
not  be  transferred. 

Mr.  Quoin  hardly  controverted  this  ruling :  but  he  urged  that,  if 
the  pleadings  were  amended,  which,  it  was  stated,  might  be  done 
if  necessary,  the  defendants  could  justify  as  the  servants  of  Vickers. 
The  learned  Judge  thought  that  the  deed  did  not  enable  them  to  do 
so ;  and  if  it  was  necessary  to  decide  this  point,  we  should  probably 
be  disposed  to  concur  in  his  view  of  this  part  of  the  case.  The 
license  to  seize  goods  is  clearly  a  personal  authority,  to  be  exercised 
by  the  licensee :  and,  if  an  irrevocable  power  be  given  by  him  to 
the  assignee  of  the  debt  in  such  a  case  as  the  present,  it  would  be  left 
to  the  assignee  to  judge,  in  each  particular  case,  whether  the  seizure 
should  be  made  or  not,  and  the  personal  authority  of  the  original 
licensee  to  do  the  Act  or  command  it  to  be  done,  would  be  gone. 
This  seems  to  us  in  effect  to  amount  to  an  assignment  or  transfer  of  a 
personal  license.  It  is  difficult  to  see  bow  the  particular  trespass  is 
the  act  of  the  original  licensee,  or  is  done  for  him,  or  as  his  servant, 
so  as  to  make  him  the  person  committing  the  trespass. 

However  this  may  be,  we  are  clearly  of  opinion  that  Yickers  had 
no  right  to  seize,  by  himself  or  his  servants,  in  the  present  case,  and  con- 
sequently that  he  could  transfer  none ;  and  the  rule,  therefore,  must 
be  refused.  Bule  refused. 


*889]  *FRAY  r.  VOULES.    MayS. 

An  attorney  retained  to  eondnet  a  eanse,  and  baTtng  ezprcM  direeUoni  from  tfie  clicBi  Mi 
to  enter  into  a  oompromiie,  hai  no  power,  under  ineh  retainer,  to  enter  into  mmj  noMpnimlie, 
even  though  it  be  reaeonable  and  boni  fide,  and  for  the  benefit  of  the  elient:  aad,  if  ke  de  ea^it 
liable  to  an  action  for  damages,  though  (he  damage  actually  auitained  be  nominal. 

It  is  no  defence  to  sueh  action  that  the  compromise  was  entered  into  by  the  adTiee  of 
retained  and  employed  by  the  attorney,  under  his  retainer,  for  the  conduct  of  the 


The  declaration  alleged  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  the  defendant  was 
an  attorney  of  the  Court  of  Queen's  Bench,  and  a  certain  action  was 
then  pending  in  the  said  Court,  wherein  the  now  plaintiff  was  plain- 
tiff and  one  Sarah  Potter  was  defendant,  and  a  certain  other  action 
was  also  then  pending  in  the  said  Court,  wherein  the  now  plaintiff 
was  also  plaintiff,  and  the  Earl  of  Zetland  was  the  defendant ;  in  both 
of  which  said  actions  the  now  defendant  had  been  and  was»  at 
his  request,  retained  and  employed  by  the  plaintiff  as,  and  th^i  was, 
the  attorney  of  the  plaintiff  in  both  of  the  aforesaid  actions,  to 
prosecute  the  same  for  and  on  behalf  of  the  plaintiff;  for  reasonable 
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reward  to  the  now  defendant  in  that  behalf.  Nevertheless  the  now 
defendant,  not  regarding  his  duty  as  such  attorney  in  that  behalf, 
wrongfully  and  improperly,  without  the  authority  or  consent,  and 
against  the  will  ana  contrary  to  the  directions,  of  the  plaintiff  given 
to  the  now  defendant  in  that  behalf,  as  such  attorney  of  the  plaintiff 
in  the  said  actions,  together  with  Messrs.  Baxter,  Rose  &  Norton,  in  the 
order  hereinafter  set  forth  mentioned,  as  and  being  the  attorneys  for 
the  respective  defendants  in  the  aforesaid  actions,  by  a  certain  writing, 
signed  by  the  now  defendant  as  attorney  for  the  plaintiff  in  the  said 
actions,  and  by  the  said  Baxter,  Bose  &  Norton,  as  the  attorneys  for  the 
defendants  in  the  said  actions,  consented  to  a  certain  *order  be-  r«Q4A 
ing  made,  and  an  order  was  made  in  the  said  actions  (by  the  *- 
said  consent  of  the  defendant  as  the  attorney  for  the  plaintiff  in  tbe 
said  actions,  and  by  the  said  consent  of  the  said  attorneys  of  the 
respective  defendants  in  the  said  actions)  by  The  Bight  Honourable 
John  Lord  Campbell,  Chief  Justice  of  the  said  Court  of  Queen's  Bencli, 
which  said  order,  entitled  in  the  aforesaid  actions,  was  and  is  in  the 
words  and  figures  following,  that  is  to  say. 

"Fray  v.  Lord  Zetland,  Fray  v.  Potter.]  Upon  hearing  the 
attorneys  or  agents  on  both  sides,  and  by  consent,  I  do  order  that  a 
stet  processus  be  entered  in  the  first  action  herein,  and  that  no  further 
proceedings  on  the  rule  for  a  new  trial  be  taken  by  the  defendant  in 
Fray  v.  Potter,  on  payment  of  800?.  within  a  week  by  Messrs.  Baxter, 
Bose  &  Norton  4o  tne  plaintiff's  attorney,  Mr.  Voules,  which  pay- 
ment they  hereby  undertake  to  make ;  all  proceedings  in  that  action 
also  be  stayed;  and  that  no  further  proceedings  be  taken  by  the 
plaintiff  against  Lord  or  Lady  Zetland,  Mrs.  Potter,  or  any  of  the 
members  of  Lord  or  Lady  Zetland's  past  or  present  establishment  in 
respect  of  any  matters  to  this  time.  Dated  the  20th  day  of  December, 
1855.  "  Campbell." 

And  the  plaintiff  in  fact  saith  that  the  now  defendant,  as  such 
attorney  of  the  now  plaintiff  in  the  said  actions,  without  the  now 

Elaintiff 's  authority  or  consent,  and  against  her  will  and  contrary  to 
er  directions  in  that  behalf,  procured  and  accepted  due  service  of  the 
said  order  in  the  said  actions,  and  accepted  payment  of  the  8002.  in 
the  said  order  mentioned  (which  was  duly  paid  to  the  now  plaintiff  as 
provided  by  the  said  order),  and  entered  a  stet  processus  in  the  said 
action  in  the  *8aid  order  first  mentioned,  and  stayed  all  further  r#oj^-i 
proceedings  io  both  of  the  said  actions.  And  the  plaintiff  in  '- 
fact  further  saith  that,  at  the  time  of  the  now  defendant's  consenting 
to  such  order  as  aforesaid,  she  the  plaintiff  was  entitled  to  recover, 
in  the  first  action  in  the  said  order  mentioned,  damages  amounting  to 
the  sum  of  8002.  for  the  grievances  for  which  that  action  was  brought, 
with  further  costs  of  suit  in  that  behalf,  and  was  also  entitled  to 
recover,  in  the  second  of  the  said  actions  in  the  said  order  mentioned, 
damages  amounting  to  wit  to  8002.  for  the  grievances  in  respect  of 
which  that  action  was  brought,  together  with  further  costs  of  suit  in 
that  behalf;  and  the  plaintiff  had  also  then  a  right  of  action  against 
the  said  Earl  of  Zetland  and  Sophia  Jane  his  wife,  to  recover  damages, 
to  wit  to  the  amount  of  50002.,  for  certain  grievances  committed  by 
the  said  Sophia  Jane,  Countess  of  Zetland.    And  the  plaintiff^  in  fact 
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farther  saith  that,  by  means  of  the  premises,  the  plaintiff  hath  been 
and  is  wholly  unable  to  set  aside  or  rescind  the  said  order,  and  has 
been  and  is  wholly  and  permanently  prevented  and  restrained  from 
proceeding  with  eitlier  of  the  aforesaid  actions,  and  from  oommencing 
any  action  against  the  said  Earl  of  Zetland  and  Sophia  Jane  his  wife, 
for  the  said  last-mentioned  grievances,  and  from  recoveringany  damages 
in  respect  of  the  said  last-mentioned  grievances  or  the  aforesaid  damages 
in  the  respective  actions  aforesaid.  And  the  plaintiff  in  fact  further 
saith  that  in  the  aforesaid  actions  she  incurred  and  paid,  and  satisfied 
to  the  defendant,  as  her  attorney  in  the  said  actions  as  aforesaid,  costs 
amounting  to  wit  to  the  sum  of  400Z.,  which  by  reason  of  the  premises 
have  been  wholly  thrown  away  and  lost  to  the  plaintiff 
*8491  *Third  plea :  As  to  so  much  of  the  plaintiff's  said  claim  as 
-'  relates  to  the  said  action  wherein  the  said  Sarah  Potter  was 
the  defendant,  and  the  said  action  wherein  the  said  Earl  was  the  de- 
fendant, the  now  defendant  says  that,  in  consenting  to  the  said  order 
being  made,  and .  in  procuring  and  accepting  service  thereof  and 
accepting  payment  of  the  said  8002.,  and  in  procuring  and  entering 
the  said  stet  processus,  and  in  staying  all  further  proceedings,  and  ia 
committing  the  several  grievances  complained  of,  he  acted  in  a  reason- 
able, careful,  skilful,  and  proper  manner,  and  pursuant  and  in  obedi- 
ence to  and  in  accordance  with  the  advice,  opinion,  and  direction  of 
certain  counsel  learned  in  the  law,  then  retained  and  employed  by 
the  plaintiff  and  acting  as  her  counsel  in  and  for  the  conduct,  man- 
agement, and  direction  of  the  actions  on  her  behalf,  and  that  the  said 
order  was  a  reasonable  and  proper  order  to  be  consented  to  and  made 
in  that  behalf:  and  it  was  essential  and  necessary  and  beneficial  to 
and  for  the  protection  of  the  plaintiff  and  her  interests,  as  well  in 
and  with  respect  to  the  said  actions  as  with  respect  to  the  said  alleged 
right  of  action  against  the  said  Earl  and  his  said  wife,  and  otherwise 
in  every  respect,  that  the  defendant  should  consent  to  the  said  order 
being  made,  and  should  do  and  commit  the  several  acts  and  griev- 
ances complained  of  in  this  action. 

Demurrer.    Joinder  in  demurrer. 

The  plaintiff's  points  were:  That  the  plea  professed  to  justify  the 
acts  alleged  in  the  declaration  to  have  Deen  done  by  the  defendant 
without  the  authority  and  contrary  to  the  directions  of  the  plaintiff 
on  the  ground  that  those  acts  were  done  in  a  careful  and  proper  man- 
ner, and  under  the  advice  and  direction  of  counsel:  whereas  the  skill 
i^QAQ-i  And  care  which  may  have  been  bestowed,  and  *the  advice 
-'  which  may  have  been  taken,  in  the  doing  of  acts  which  an 
attorney  has  been  forbidden  by  his  client  to  do,  are  no  justification  in 
point  of  law  of  those  acts,  nor  is  an  attorney  warranted  or  authorized, 
as  against  his  client,  in  violating  the  client's  lawful  directions  to  pro- 
ceed in  an  action.  That  the  counsel  whose  advice  was  followed,  and 
who  are  alleged  in  the  plea  to  have  been  retained  and  employed  by  the 
plaintiff,  are  not  allegea  to  have  been  retained  or  employed  with  any 
authority  to  consent  to  the  order,  or  to  compromise  the  actions,  or  to 
direct  the  defendant,  as  the  plaintiff's  attorney,  to  act  without  instruc- 
tions, or  in  violation  of  the  instructions  given  by  the  plaintiff  to  the 
defendant,  or  with  any  authority  to  conduct,  manage^  or  direct  the 
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actions,  otherwise  than  as  counsel  nnder  an  ordinary  retainer,  under 
the  instructions  of  the  defendant  as  the  plaintiff's  attorney.  That  the 
plea  admits  the  plaintiff's  right  of  action  for  damages  and  costs  in  both 
the  actions;  and  that  any  collateral  benefit  to  the  plaintiff  out  of  the 
actions  which  might  have  accrued  by  their  compromise  or  by  the 
said  order  was  not  a  matter  within  the  scope  of  the  defendant's  re- 
tainer as  the  plaintiff*s  attorney,  or  within  the  scope  of  the  retainer 
of  the  plaintiff's  counsel  for  the  conduct,  management,  and  direction 
of  the  actions.  That  the  plea  professes  to  be  pleaded  to  so  much  of 
the  plaintiff^s  claim  as  relates  to  the  pending  actions;  whereas  the 
order  in  the  declaration  set  forth  was  an  entire  order  which  related 
not  only  to  the  pending  actions,  but  which  also  bound  the  plaintiff's 
right  of  action  in  respect  of  the  damages  recoverable  for  the  griev- 
ances committed  by  the  said  Countess  of  Zetland:  and  that  the  con- 
sent to  the  order  was  in  that  respect,  as  against  the  plaintiff,  *be-  ri^oAA 
yond  the  scope  of  the  defendant's  retainer,  and  that  the  order  ^ 
was  entire,  and  the  plaintiff's  claim  in  respect  of  the  defendant's  un- 
authorized consent  thereto  entire,  and  not  separable  or  divisible;  and 
that  as  the  plea  set  forth  no  justification  of  that  part  of  the  order 
which  bound  the  plaintiff's  last-mentioned  rights  of  action,  the  plea 
was  bad  altogether.  That,  as  the  order  was  consented  to  by  the  de- 
fendant as  the  plaintiff's  attorney  in  the  actions,  and  was  so  consented 
to  and  made  in  the  actions,  and  as  the  plea  is  pleaded  to  so  much  of 
the  plaintiff's  claim  as  relates  to  the  actions,  the  plea  must  be  taken 
to  be  pleaded  to  the  whole  declaration,  and  is  bad  as  not  justifying 
the  consent  to  that  part  of  the  order  restraining  the  plaintiff's  right 
of  action  in  respect  of  matters  not  included  in  the  pending  actions^ 
That  the  ordinary  retainer  of  an  attorney  by  a  plaintiff  in  an  action 
or  actions  does  not,  as  against  his  client,  warrant  or  authorize  the  acts 
complained  of  in  the  declaration  in  the  circumstances  disclosed  in  the 
third  plea. 

Kennedy,  for  the  plaintiff. — ^The  plea  is  bad.  An  attorney  is  bound 
to  obey  the  lawful  instructions  of  his  client.  He  is  not  bound  to  obey, 
but  is  even  bound  to  disobey,  unlawful  instructions :  and  he  has  a 
reasonable  discretion  in  all  matters  with  the  conduct  of  which  he  is 
intrusted;  as,  for  instance,  questions  of  procedure,  or  of  professional 
routine ;  because  as  to  such  matters,  which  he  must  be  supposed  to 
understand  better  than  his  client,  he  is  retained  for  the  very  pi^rpose 
of  exercising  his  professional  discretion.  But  he  is  bound  not  to  take 
measures  of  vital  importance  to  the  suit  without  communicating  with 
his  client;  and  he  is  still  more  bound  *not  to  disobey  his  r^o^c 
client's  lawful  instructions  with  respect  to  any  such  measure.  '- 
In  Sill  V.  Thomas,  8  C.  &  P.  762  (E.  0.  L.  R.  vol.  84),  Patteson,  J.,  laid 
down  that  it  was  the  duty  of  an  attorney  to  communicate  to  his  client 
the  offer  of  a  compromise  by  the  other  side.  [Lord  Campbell,  C.  J. 
— ^The  rule  cannot  be  universal.  If  an  action  were  brought  for  100^., 
surely  the  plaintiff'^s  attorney  might  accept  an  offer  of  99 L  19s.  with- 
out previously  communicating  with  his  client.]  No  doubt  the  attor- 
ney, in  such  cases,  has  some  amount  of  discretion.  But  he  cannot,  as 
in  the  present  case,  accept,  without  communication  with  his  client,  an 
offer  of  compromise  made,  not  in  Court,  but  in  the  course  of  the 
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cause :  at  all  events  if  he  has,  as  the  defendant  had,  an  opportunitj 
of  communication:  Tabram,  v.  Horn,  1  Man.  &  By.  228.  [Lord  Camp- 
bell, C.  J. — There  the  defendant  was  charged  with  negligence  in  tbe 
exercise  of  his  discretion.  In  the  present  case  no  negligence  is 
charged:  in  fact  it  must  be  taken  upon  the  record  that,  as  is  alleged 
in  the  plea,  the  step  was  beneficial  to  the  client:  the  gist  of  the  action 
is  that  the  defendant  took  a  step  which  it  was  not  within  his  discretion 
to  take.]  It  is  rather  that  he  took  a  step  contrary  to  the  express  di- 
rection of  his  client.  In  Thomas  v.  Harris,  27  L.  J.  Exch.  853,  where 
Pollock,  C.  B.,  laid  down,  in  the  course  of  the  case,  that  counsel  had 
an  authority  to  accept  a  compromise  in  the  absence  of  their  olienty  the 
Chief  Baron  distinguished  the  case  from  Swinfen  v.  Swinfen,  1  Com. 
B.  N.  S.  864  (E.  C.  L.  R.  vol.  87),  on  the  ground  that  there  the  step 
was  beyond  the  scope  of  the  general  retainer,  and  was  alleged  to  have 
been  taken  contrary  to  express  directions.  A  step  so  taken  is  clearly 
not  within  the  discretion  of  either  a  counsel  or  an  attorney.  The  &ct 
*84f)l  ^^^^  ^^^  ^^P  ^was  beneficial  to  the  client  is  no  defence.  If  tbe 
^  attorney  differs  with  his  client  as  to  that  point,  and  thinks  his 
directions  prejudicial  to  his  interests,  the  attorney  must  either  aban- 
don his  retainer,  or  obey  the  directions.  The  client  is  the  dominos 
litis;  and,  if  he  is  not  to  be  the  judge  of  what  is  beneficial  to  his 
interests,  as  regards  matters  directly  and  vitally  affecting  the  subject 
matter  of  the  suit^  he  could  not  employ  an  attorney  with  safety.  The 
plea  really  goes  only  to  mitigation  of  damages :  the  plaintiff  is  enti- 
tled to  judgment  upon  it,  even  though  the  damages  sustained  be 
merely  nominal:  Marzetti  t;.  Williams,  1  B.  &  Ad.  416  (E.  C.  L.  S. 
vol.  20).  Godfroy  v.  Jay,  7  Bing.  413  (E.  0.  L.  R  vol.  20),  Atkinson 
v,  Abbott,  8  Drew.  251,  and  Wright  v.  Castle,  8  Mer.  12,  are  in  point 
as  to  the  extent  of  discretion  which  an  attorney  may  exercise  under 
his  general  retainer. 

Joyce,  contr^. — The  plea  is  limited  to  the  settlement  of  the  two 
actions,  and  is  good  either  as  a  traverse  of  the  breach,  or  as  a  plea  in 
confession  and  avoidance.  [Lord  Campbell,  C.  J. — The  breach  is  for 
acting  contrary  to  directions.]  That  is,  contrary  to  directions  as  to 
the  two  actions.  The  rest  of  the  declaration  sounds  only  in  damages; 
and  as  to  that  part,  so  far  as  this  plea  is  concerned,  the  plaintiff  might 
have  had  judgment  by  default.  The  defence  substantially  raised  by 
the  plea  is,  that  the  general  retainer  of  the  defendant  authorized  him 
to  employ  counsel,  and  that  he  was  justified  in  oarrving  out  the  advice 
of  the  counsel  so  employed,  even  in  opposition  to  the  client's  express 
directions.  [Crompton,  J. — It  does  not  appear  that  the  counsel  knew 
*8471  ^^  *^®^  express  directions.  If  they  aid,  their  advice  *might  have 
J  been  different.]  That  would  be  quite  a  distinct  ground  of  com- 
plaint It  must  be  assumed,  so  far  as  the  present  question  is  ooooemed, 
that  the  attorney  acted  bon&  fide  in  consulting  counsel,  and  that  the 
advice  given  by  them  was  bonfi  fide  carried  out  by  him.  He  had  a 
right  to  carry  it  out,  unless  his  retainer  was  withdrawn  by  the  client 

Kennedy  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — ^This  plea  could  not  be  defended  as  a  tra- 
verse of  the  breach  alleged,  and  could  be  good  only  as  a  plea  in  con- 
fession and  avoidance.    It  confesses  that  tne  defendant  was  retainecd 
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M  the  plaintifiTs  attorney,  to  conduct  these  actions  for  her ;  and  that, 
having  express  directions  not  to  make  an^  compromise,  he  did  make 
a  compromise ;  bnt  alleges,  hj  way  of  avoidance,  that  the  compromise 
was  by  the  advice  of  counsel  engaged  by  him  under  his  retainer,  and 
was  for  her  benefit.  That  allegation  must,  I  think,  be  taken  to  mean 
that  the  compromise  was  for  her  benefit  in  every  point  of  view,  pecu- 
niary and  otherwise.  Is  that  a  defence  ?  I  think  not  An  attorney 
retained  to  conduct  a  cause  is  entitled,  in  the  exercise  of  his  discretion, 
to  enter  into  a  compromise,  if  he  does  so  reasonably,  skilfully,  and 
bonfi  fide  (as  the  defendant  is  to  be  taken  as  having  done),  provided 
always  that  his  client  has  given  him  no  express  directions  to  the  con- 
trary :  bat,  where  these  directions  have  been  given,  such  a  step,  though 
perhaps  binding  as  between  him  and  third  parties,  is  ultra  vires  as 
between  him  and  his  client.  I  do  not  agree  with  Mr.  Kennedy  that 
the  attorney  would  be  bound,  in  pursuance  of  his  client's  directions, 
to  carry  ^on  the  suit  in  a  manner  which  he  thought  dangerous  r«o4o 
or  absurd  ;  but  i{ihe  chooses,  after  those  directions,  to  carry  it  *- 
on  at  all,  he  is  bound  not  to  act  contrary  to  those  directions,  and  is 
guilty  of  a  breach  of  duty  if  he  does.  Here,  as  in  Marzetti  v.  Wil- 
liams, 1  B.  &  Ad.  415  (E.  C.  L.  B.  vol.  20),  there  was,  perhaps,  no 
positive  damage :  but  there  was  still  a  breach  of  duty,  though  perhaps 
a  jury  might  have  given  only  a  shilling  by  way  of  damage.  It  is 
not,  therefore,  necessary  to  enter  into  technicalities  as  to  the  form  of 
the  plea.  This  is  a  question  as  to  the  relation  between  attorney  and 
client :  and  my  view  of  it  must  not  be  considered  as  affecting  the  ques- 
tion of  the  relation  between  counsel  and  client,  or  the  relation  between 
the  client  and  the  opposite  party  in  the  cause. 

Eble,  J. — I  also  tninic  tne  plea  is  bad.  I  forbear  going  into  the 
question  of  the  general  duty  between  attornev  and  client ;  because 
that  duty  is  correlative  with  the  contract  in  eacn  particular  case.  But 
I  am  clearly  of  opinion  that  where  an  attorney  is  retained  to  conduct 
a  cause,  with  a  positive  order  not  to  enter  mto  a  compromise,  any 
compromise  afterwards  effected  by  him  is  a  breach  of  his  duty  towards 
hid  client.  The  client,  and  not  the  attorney,  is  the  dominus  litis ;  and, 
though  a  compromise  by  him,  without  the  concurrence  of  the  attor- 
ney, would  be  bad  if  (as  I  have  sometimes  seen)  it  were  a  conspiracy 
to  deprive  the  latter  of  costs,  still  he  has  the  general  right  to  fix  the 
extent  of  the  retainer  by  allowing,  or  by  forbidding,  a  compromise. 
As  to  the  argument  that  the  defendant  acted  as  the  agent  of  counsel 
engaged  under  his  retainer,  I  am  of  opinion  that  the  plea  does  not 
raise  that  point. 

*Csoif  FTON,  J. — ^I  am  of  the  same  opinion.  This  is  an  action  ritgAg 
for  a  breach  of  duty  arising  out  of  a  contract  between  the  attor-  ^ 
ney  retained  to  conduct  a  cause  and  his  client :  and  I  think  that,  upon 
such  retainer,  the  effecting  of  a  compromise  by  the  attorney,  contrary 
to  the  express  directions  of  his  client,  is  a  breach  of  duty.  I  a^ree 
with  my  brother  Erie  that  the  client,  as  the  dominus  litis,  has  a  right 
to  decide  whether  or  not  there  shall  be  a  compromise :  and,  if  he 
chooses  to  add  to  the  general  retainer  the  stipulation  that  there  shall 
be  no  compromise,  the  attorney  has  no  right  afterwards  to  effect  one 
It  may  be  that  in  this  case  the  damage  is  nominal :  but  Marzetti  v. 
Williams  establishes  that,  whenever  there  is  a  breach  of  contract, 
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express  or  implied,  or  any  injury  to  the  right  arising  out  of  that  ood- 
tract,  nominal  damages  at  all  events  are  recoverable.  If  the  plea  bad 
alleged  that  the  express  directions  of  the  client  had  been  revoked, 
either  by  her  or  by  some  one  having  authority  to  revoke,  that  woald 
have  been  a  good  defence.  But  the  mere  allegation  that  the  step  was 
taken  because  it  was  wise  and  beneficial,  and  in  pursuance  of  the 
advice  of  counsel,  is  no  defence  where  it  has  been  iakea  contrary  to 
the  express  direction  of  the  client. 
.    Hill,  J.,  concurred.  Judgment  for  the  plaintiff 

The  authorities  in  the  United  States  his  client.     See  notes  to  Gbamben  v. 

negative  the  right  of  counsel  to  com-  Mason,  5  C.  B.,  N.  8.,  59,  and  to  Swiii- 

promifle  a  case,  not  only  against  but  in  fen  v.  Chelmsfordf  6  Hurbt  ft  Noni. 

the  absence  of  exrynas  authority  from  924. 
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•ROUTH,  Appellant,  v.  BOUBLOT,  Respondent.    MayZ.  [•850 

"Whw,  in  tb«  affldATit  required  by  ftat.  17  A  18  Viet  e.  S6,  to  be  anneied  to  a  bill  of  sale 
vben  filed,  eootaining,  among  other  thingi,  *'  a  deseription  of  the  residence  and  occupation" 
"  of  ereiy  attesting  witness/'  the  deponent,  whose  residence  and  occupation  is  there  given,  is 
also  the  attesting  witness,  the  aflSdaTit  need  not  necessarily  contain  a  statement  to  that  eSeet; 
proTided  that,  nnder  the  eircamstanees,  the  affidavit  furnishes  reasonable  proof  that  the  depo- 
Beat  and  the  attesting  witness  are  the  same  person,  and  that  therefore  the  residence  and  oeou- 
pation  of  the  one  are  identical  with  those  of  the  other. 

This  was  an  appeal  from  the  decision  of  the  judge  of  the  Coun^ 
Court  of  Lambeth,  on  an  interpleader  summons,  in  which  certain  soodb 
seized  by  the  high  bailiff  of  the  Court  under  execution  issuea  in  a 
cause,  in  which  the  respondent  was  plaintiff  and  the  Kev.  Charles 
Boutell  defendant,  were  claimed  by  the  respondent  as  execution-cre* 
ditor,  and  by  the  appellant  under  a  bill  of  sale,  executed  by  the  said 
defendant  Boutell. 

The  bill  of  sale  was  executed  and  attested  as  follows.     "  Signed, 
sealed,  and  delivered  by  the  above-named  Charles  Boutell,  in  the  pre- 
sence of  Isaac  Simpson,  clerk  to  Frederick  L.  Lyne,  solicitor,  12  Pan,- 
cras  Lane,  City." 
The  bill  of  sale  was  duly  filed,  with  the  following  affidavit  annexed, 
"  In  the  Queen's  Bench. 

"  I,  Isaac  Simpson,  clerk  to  Frederick  Lewis  Lyne,  of  No.  12, 
Pancras  Lane,  in  the  city  of  London,  gentleman,  make  oath  and  say, 
"  1.  That  the  paper  writing  hereunto  annexed,  marked  A.,  is  a  true 

oopy  of  a  bill  of  sale,  and  of  every  schedule  or  inventory  thereto 

therein  referred  to,  and  of  every  attestation  of  the  execution 

thereof,  as  made,  and  given,  and  executed  by  Charles  Boutell. 
"  2.  That  the  said  bill  of  sale  was  made  and  given  by  *the  said  c^qk-i 

Charles  Boutell  on  the  day  it  bears  date,  being  the  1st  day  L  ^  •>- 

of  July,  1856. 
''8.  That  I  was  present  and  did  see  the  said  Charles  Boutell  in  the 

said  bill  of  sale  mentioned,  and  whose  name  is  signed  thereto, 

sign,  seal,  and,  as  his  act  and  deed,  deliver  the  same,  on  the  said 

1st  dav  of  July,  in  the  year  aforesaid* 
'4.  That  the  said  Charles  Boutell  resides  at  Binfield  House,  Binfield 

Boad,  Clapham,  in  the  county  of  Surrey,  and  is  a  clerk  in  Holy 

orders. 
Sworn,"  &c.  "  Isaac  Simpson." 

On  the  hearing  of  the  interpleader  summons,  Isaac  Simpson  was 
called  as  a  witness  on  behalf  oi  the  appellant,  and  deposed  that  he  saw 
the  said  indenture  executed ;  that  he  was  the  attesting  witness  thereto, 
and  that  he  made  the  affidavit  in  question.  It  further  appearing  that 
no  other  document  had  been  filed,  it  was  contended,  on  oehalf  of  the 
execution-creditor,  that  the  requirements  of  the  Act  of  Parliament 
had  not  been  complied  with,  and  that  the  said  affidavit  was  insufficient. 
The  learned  judge  of  the  County  Court,  having  taken  time  to  consider, 
decided  that  the  Act  of  Parliament  had  not  been  complied  with,  and 
that  the  said  bill  of  sale  was  therefore  void  as  against  the  execution- 
creditor. 
The  claimant  under  the  bill  of  sale  appealed  against  this  decision. 
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The  question  for  the  decision  of  the  Court  was,  wlsether  a  descrip- 
tion of  the  residence  and  occupation  of  the  attesting  witness  to  the 
said  bill  of  sale  had  been  filed,  in  pursuance  of  stat.  17  &  18  YicL 
c.  86,  s.  1. 

♦8521  Milwardf  for  the  appellant. — The  statute  has  been  •sufficiently 
•I  complied  with.  It  is  contended  by  the  respondent  that,  as  the 
affidavit  does  not,  in  terms,  state  that  the  deponent  is  also  the  attesting 
witness,  it  cannot  be  said  to  contain  a  description  of  the  residence  and 
occupation  of  ''  the  attesting  witness."  But  such  statement  is  not 
necessary  if  the  fact  be  sufficiently  proved :  Blackwell  v.  England,  8 
E.  k  B.  641  (E.  C.  L.  B.  vol.  92).  Isaac  Simpson  was  called,  and  swore 
that  he  was  the  attesting  witness,  and  that  he  made  the  affidavit ;  and 
the  affidavit  itself  purports  to  be  made  by  Isaac  Simpson.  That  was 
sufficient  evidence  that  the  witness  at  the  hearing,  and  the  deponent  in 
the  affidavit  was  the  same  person ;  and,  if  so,  the  residence  and  occn 
pation  of  the  deponent  set  out  in  the  affidavit  is  necessarily  the  resi 
deuce  and  occupation  of  the  attesting  witness.  [The  Court  then  called 
on  the  other  side.] 

Lushf  for  the  respondent. — The  affidavit  is  not  in  the  regular  form, 
which  ought  to  contain  a  statement  that  the  party  making  it  is  also 
the  attesting  witness,  and  resides  at,  &c.  The  want  of  that  statement 
cannot  be  supplied  by  inference.  [Lord  Campbell,  C.  J. — Could 
there  be  any  reasonable  doubt  that  the  deponent  was  also  the  attesting 
witness?]  That  ought  to  appear  on  the  face  of  the  affidavit:  the 
Court  requires  a  proof  by  affidavit ;  and  therefore  the  affidavit  shonld 
contain  in  itself  all  that  is  necessary  for  such  proof. 

Lord  Campbell,  C.  J. — ^I  lay  down  no  rule  but  this,  that  the  affida- 
vit required  by  the  statute  must  give  such  information  as  reasonable 
persons  woula  require.  I  think  the  affidavit  here  does  give  such 
information. 

^8531  *^RLKf  J- — '1^6  intention  of  the  Court  was  that  the  affidavit 
-'  should  furnish  such  proof  of  the  execution  and  attestation, 
and  of  the  residence  and  occupation  of  the  attesting  witness,  as  should 
be  sufficient  for  reasonable  purposes :  not  that  it  snould  be  expressed 
in  language  absolutely  incapable  of  being  perverted.  There  is  nothing 
to  justify  the  supposition  that  the  attesting  witness  and  the  deponent 
were  two  different  persons  with  the  same  name.  The  affidavit  is  in 
my  opinion  sufficient. 

Crompton  and  Hill,  Js.,  concurred. 

Judgment  for  the  appellant,  without  ooatB. 
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BROWN  and  Others  v.  THE  ROYAL  INSURANCE  COM- 
PANY (registered).    Jfay  8. 

DefeDdantf  eiMstod  a  policj  inauriog  plaintiff'!  premiMS  agminf t  Are :  referring  to  them- 
■eWee  "  the  right  of  reinstatement  in  preference  to  the  pajment  of  olaima."  The  premises  wer« 
damaged  by  fire,  and  defendants  elected  to  reinstate  them,  bnt  did  not  do  so.  To  an  action  for 
Bot  paying,  eompensating,  or  reinstating,  defendants  pleaded  that  they  elected  to  reinstate,  and 
vera  proceeding  to  do  so,  when  the  Commissioners  of  Sewers,  under  The  Metropolitan  Building 
Act^  1865,  caused  the  premises  to  be  taken  down,  as  being  a  structure  in  a  dangerous  condition : 
and  that  such  dangerous  condition  was  not  caused  by  the  damage  from  the  fire.  On  demurrer, 
held  by  Lord  Campbell,  C.  J.,  Crompton,  J.,  and  Hill,  J.,  dissentiente  Erie,  J.,  that  the  plea  waa 
bad,  iaasmnch  as  the  contract  to  reinstate  (which  became  the  one  contract  under  tbe  poliey, 
after  election  made)  being  lawful,  at  and  ever  since  the  time  of  contracting,  the  impossibility 
of  its  performance  was  no  defence,  and  defendants  were  bound,  if  they  could  not  perform  it,  to 
pay  damages  for  not  doing  so. 

The  first  oount  of  the  declaration  set  out  a  policj  of  insurance 
effected  by  the  plaintiff  with  the  defendants,  insuring  from  fire,  for 
one  year,  to  the  amount  of  15002.,  certain  premises  in  the  occupation 
of  the  plaintiff  Brown,  subject  to  certain  conditions  endorsed  on  the 
^policy  and  set  out  in  the  declaration.    The  12th  condition  ri^o^ 
(the  only  one  material  to  the  present  case)  was  as  follows : —  *- 
**  Persons  insured  b^  this  Company,  and  who  may  suffer  loss,  will  re 
oeive  their  indemnity  without  deduction  or  discount ;  but,  in  every 
case  of  loss,  the  Company  will  reserve  to  itself  the  right  of  reinstate- 
m^t  in  preference  to  the  payment  of  claims,  if  it  shall  judge  the 
former  course  to  be  most  expedient."     Averment,  'Hhat  after  the 
making  of  the  said  policy,  and  before  this  suit,  the  said  insured  pre- 
mises were  partly  burnt  down  and  consumed  and  destroyed  by  fire, 
and  the  residue  of  the  said  insured  premises  were  damaged  by  fire, 
and  thereby  rendered  unsafe  and  dangerous,  and  by  reason  thereof 
the  same  were  obliged  to  be,  and  were,  pulled  down :  by  which  said 
burning  down,  consuming,  and  destruction  by  such  fire  as  aforesaid, 
and  damaging  and  pulling  down  of  the  said  insured  premises,  the 
plainti&  sustained  oamage  and  loss  to  a  large  amount,  to  wit,  to  the 
full  amount  of  15002.  so  insured  on  the  said  premises  by  the  said 
policy  as  aforesaid.    And  the  plaintiffs  further  say  that,  before  and  at 
the  commencement  of  this  suit,  all  conditions  precedent  had  been  per- 
formed, and  all  things  existed  necessary,  and  all  times  had  elapsed 
necessary,  to  entitle  the  plaintiff  to  be  paid  by  the  said  Company  the 
said  amount  of  their  said  damage  and  loss,  or  to  have  the  said  pre* 
mises  reinstated  by  the  said  Companv.    Yet  the  said  Company  have 
not  paid  the  said  amount  of  the  said  damage  and  loss  of  the  plaintii&, 
nor  has  the  said  Company  reinstated  the  said  premises,  and  such 
damage  and  loss  has  not,  nor  has  any  part  thereof,  been  made  good  to 
tbe  plainti£&."    The  second  count,  after  stating  the  execution  of  the 
policy,' "  as  in  the  first  count  mentioned,  with  the  same  conditions  as 
therein  ^mentioned,"  and  the  damage  by  fire  to  the  premises,    t^qkk 
as  stated  in  the  first  count,  proceeded  as  follows.     ''And  the    '- 
plaintifi&  say  that  the  said  Company  thereupon,  having  notice  of  the 
premises,  elected  to  reinstate  the  said  insured  premises  under  the 
said  policy  in  preference  to  the  payment  of  the  plaintifib'  claim  for  the 
{OSS  and  damage  aforesaid,  and  gave  notice  of  such  election  to  the 
plaintiffs ;  and  the  said  Company  thereupon  began  and  proceeded  to 
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reinstate  and  restore  the  said  insured  premises:  yet  the  said  Company 
did  not  complete  or  finish  the  reinstatement  of  the  said  premises^  or 
proceed  with  due  care,  skill,  despatch,  or  diligence  in  such  rein- 
statement,  although  a  reasonable  time  for  such  purposes  long  since 
elapsed;  but  therein  fkiled  and  made  default ;  and  by  reason  thereof 
the  remains  of  the  said  premises,  not  so  destroyed  by  fire  as  afore- 
said, afterwards  settled,  sank,  cracked,  and  gave  way,  and  became 
dangerous  and  ruinous,  and  were  thereby  afterwards  obliged  to  be, 
and  were,  taken  and  pulled  down,  and  have  never  been  reinstated  by 
the  defendants :  and  thereby  also  the  plaintiff  James  Brown  was  put 
to  great  expense  in  and  about  certain  proceedings  taken  by  the  Com- 
missioners of  Sewers  of  London  for  the  pulling  down  of  the  said 
premises,  and  was  for  a  long  time  deprived  of  the  use  and  occupation 
of  the  said  premises,  of  which  he  was  the  tenant  at  the  time  of  the  said 
fire  and  damage,  and  was  hindered  from  carrying  on  his  trade,*^  &c. 

Second  plea.  "  As  to  so  much  of  the  first  count  as  alleges  that  the 
said  insured  premises  were  partly  burned  down  and  consumed  and 
destroyed  by  fire,  and  the  residue  of  the  said  premises  were  damaged 
by  fire,  whereby  the  plaintiffs  sustained  loss  and  damage,  the  defend- 
ants say  that,  within  a  reasonable  time  after  the  happening  of  the  loss 
iiiOKo-^  and  damage  in  the  introductory  part  of  this  plea  ^mentioned, 
-I  the  defendants,  in  pursuance  of  the  said  condition,  on  the  said 
policy  endorsed,  judged  it  expedient  and  elected  to  reinstate  the  said 
insured  premises  in  preference  to  the  payment  of  the  plaintiffs^  claim 
for  the  said  loss  and  damage,  of  which  the  plaintifi&  then  had  notice. 
And  the  defendants  further  say  that,  within  a  reasonable  time  afier 
the  happening  of  the  said  loss  and  damage,  they  proceeded  to  reinstate 
the  said  insured  premises  as  aforesaid,  and  did  proceed  and  were  pro- 
ceeding, with  all  reasonable  despatch,  in  the  reinstatement  of  the  same 
as  aforesaid,  until  the  Commissioners  of  Sewers  of  the  city  of  London, 
duly  acting  under  the  authority  and  in  pursuance  of  the  provisions  of 
The  Metropolitan  Building  Act,  1855,  and  having  jurisdiction  in  that 
behalf,  caused  the  said  insured  premises  to  be  taken  down  as  a  structure 
in  a  dangerous  condition,  whereby  the  defendants  were  prevented 
from  further  proceeding  with  or  completing  the  reinstatement  of  the 
said  insured  premises  as  aforesaid.  And  the  defendants  further  say 
that  the  dangerous  condition  of  the  said  insured  premises  at  the  time 
of  their  being  so  caused  to  be  taken  down,  and  for  which  they  were 
so  caused  to  be  taken  down  as  aforesaid,  was  not  caused  by  the  burn- 
ing down,  consuming,  destruction,  or  damaging  by  fire,  of  the  said 
insured  premises  in  the  said  first  count  mentioned  respectively ;  and 
that,  if  the  said  Commissioners  had  not  caused  the  said  premises  to  be 
taken  down  as  aforesaid,  the  defendants  might,  could  and  would  have 
reinstated  the  said  premises  in,  and  restored  them  to,  the  same  state 
and  condition  as  they  were  in  before  and  at  the  time  of  the  happenbg 
of  the  said  loss  and  damage  by  fire." 

Third  plea,  as  to  the  secona  count :  '*  That,  after  the  happening  of 
the  loss  and  damage  by  fire,  in  that  count  mentioned,''  the  defendants 
*8571  '  ^^^  proceed  and  were  ^proceedin^,  with  due  care,  skill,  des- 
^  patch,  and  diligence  in  the  said  reinstatement  of  the  said  in- 
sured premises,  until  the  Commissioners  of  Sewers  of  the  City  of  Lon- 
don, duly  acting  under  the  authority  and  in  pursuance  of  the  provi* 
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sions  of  The  Metropolitan  Building  Act,  1856,  and  having  jurisdiction 
in  that  behalf,  caused  the  said  insured  premises  to  be  taken  down  as  a 
structure  in  a  dangerous  condition,  and  which  is  the  taking  and  pull- 
ing down  in  the  said  second  count  mentioned ;  whereby  the  defendants 
'were  prevented  from  further  proceeding  with  or  completing  or  finish- 
ing the  reinstatement  of  the  said  insured  premises.'  The  plea  then 
proceeded  in  the  same  form  as  the  second  plea. 

Demurrer  to  both  pleas.    Joinder  in  demurrer. 

Joseph  Broum,  for  the  plaintiff. — ^The  pleas  are  bad.  The  defend- 
ants made  their  election,  under  their  contract  of  insurance,  to  reinstate 
the  premises ;  and,  there  being  nothing  illegal  in  such  contract,  the 
&ct  of  its  performance  becoming  subsequentlv  impossible  is  no  excuse : 
Hadley  v.  Clark,  8  T.  B.  269.  Lawrence,  J.,  in  giving  judgment  in 
that  case,  refers,  in  support,  to  the  decision  in  Paradine  t;.  Jane, 
Alejn  27:  "Where  the  law  creates  a  duty  or  charge,  and  the  party 
is  disabled  to  perform  it  without  any  default  in  him,  and  hath  no 
remedy  over,  then  the  law  will  excuse  him."  "  But  when  the  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident  by  inevi- 
table necessity,  because  he  might  have  provided  against  it  by  nis  con- 
tract." Bullock  V.  Dommitt,  6  T.  B.  650,  and  The  Brecknock  Com- 
pany V.  Pritchard,  6  T.  B.  760,  establish  the  same  rule. 

^Lush,  for  the  defendants. — The  pleas  are  good.  The  first  r^^Ro 
question  is,  what  did  the  defendants  contract  to  do  7  [Lord  ^ 
Campbell,  C.  J. — ^The  plea  admits  that  the  defendants  did  not  do 
what  they  contracted  to  ao.]  But  the  plea  shows  a  sufQcient  excuse 
for  not  doing  it;  namely,  that  the  law  interposed  and  forbad  it. 
[Crompton,  J. — How?]  By  the  Commissioners  pulling  down  thq 
whole  premiaes.  [Hill,  J. — How  did  that  prevent  the  defendants 
from  afterwards  rebuilding  them  ?J  They  covenanted  only  to  rein- 
state ;  not  to  rebuild  altogether.  What  they  elected  to  do,  namely,  to 
reinstate  the  premises  in  their  original  condition,  has  been  rendered 
impossible  by  the  act  of  the  law,  and  therefore  is  no  longer  binding : 
Co.  Litt.  206  a,  206  b. 

Joseph  Broum,  in  reply. — ^It  would  follow,  from  the  argument  for 
the  defendants,  that,  if  a  man  covenants  to  repair  premises,  he  is  not 
bound  to  rebuild  them  if  the  house  actually  falls  down  for  want  of 
repair.  Even  assuming  that  it  is  now  impossible  to  reinstate  the 
premises  in  their  original  condition,  that  is  no  defence.  The  defend- 
ants elected,  imder  their  contract,  to  reinstate :  and,  if  it  has  become 
impossible  to  do  so  they  must  pay  for  that  impossibility,  as  they  did 
not  choose  to  guard  against  it  in  their  contract.  In  Com.  Dig.  Con- 
dition  (D  2.)  the  distinction  is  laid  down  between  improbable  and 
impossible  conditions. 

Lord  Campbell,  C.  J.-^I  am  of  opinion  that  our  judgment  ought 
to  be  for  the  plaintiffs.  The  case  stands  as  if  the  policy  had  been 
simply  to  reinstate  the  premises  in  case  of  fire ;  because,  where  a  con- 
tract provides  for  an  election,  the  party  making  the  election  is  in 
the  samd  position  as  if  he  had  originally  contracted  to  do  the  act 
*which  he  has  elected  to  do.  The  premises,  then,  having  suf-  r«Q59 
fered  this  damage  by  fire,  and  the  defendants  not  having  rein-  '- 
stated  them,  do  these  pleas  furnish  a  defence  to  an  action  for  not  rein- 
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Stating  7  I  am  of  opinion  that  they  do  not.  The  defendants  under- 
took to  do  what  was  lawful  at  the  time,  and  has  continued  to  be  law- 
ful :  that  being  so,  the  fact  that  performance  has  become  impossible 
is  no  legal  excuse  for  their  not  performing  it ;  and  they  are  liable  in 
damages.  That  is  the  doctrine  to  be  deduced  from  a  class  (^  cases  to 
which  I  referred  in  my  judgment  in  Hall  v.  Wright,  E.  B.  &  E.  746, 
758  (E.  C.  L.  R.  vol.  96).  If  any  one  undertakes  to  do  a  particular 
lawful  act,  and  does  not  do  it,  it  is  no  excuse  that  he  cannot  do  it^  if 
the  law  has  not  since  rendered  it  unlawful.  There  was  nothing  un- 
lawful in  this  contract ;  and,  if  it  is  impossible  for  the  defendants  to 
perform  it,  they  must  pay  for  that  impossibility. 

Erle,  J. — I  cannot  concur  in  the  judgment  which  has  been  just 
given.  If  it  be  correct,  it  seems  to  me  to  follow,  as  a  oonsequence, 
that  the  plaintiffs  could  claim  damages  unless  the  defendants  entirely 
rebuilt  the  premises.  The  contract  must  (the  election  having  been 
made)  be  considered  as  a  contract  to  reinstate  the  premises  in  their 
original  condition.  The  defendants  were  willing  to  do  so ;  but,  before 
they  could  do  so,  the  Commissioners  prohibited  them :  so  that  the 
penormance  of  the  contract  became  impossible.  The  defence  raised 
by  the  pleas  seems  to  be  either  that,  or,  else,  that  the  non-performance 
of  the  contract  by  the  defendants  arose  from  the  fault  of  the  plainti£Si 
*8601  ^^^™^^^^  ^^  allowing  their  premises  to  get  into  such  a  dan- 
-'  gerous  *state  that  the  Commissioners  ordered  them  to  be  palled 
down.  I  think  the  defence  is  good  either  way.  If  not,  the  plaintifis 
would  have  a  right  to  an  entire  new  house,  which  was  not  stipulated 
for  by  the  contract. 

Crompton,  J. — We  have  nothing  to  do  with  the  mode  in  which  the 
damages  are  to  be  assessed.  I  think  the  pleas  are  no  answer  to  the 
action.  There  was  not,  and  is  not,  anything  illegal  in  what  the  defend- 
ants must  now  be  considered  as  having  contracted  to  do :  and  there- 
fore the  maxim  given  in  Co.  Litt.  146  a,  applies,  "  quod  serael  placoit 
in  electionibus  amplius  displicere  non  potest."  The  defendants  are 
bound  by  their  election ;  and,  if  the  performance  has  become  impossi- 
ble, or  (which  is  all  they  have  shown)  more  expensive  than  they  had 
anticipated,  still  they  must  either  perform  tneir  contract  or  pay 
damages  for  not  performing  it. 

Hill,  J. — I  also  am  of  opinion  that  the  pleas  are  no  answer.  If  we 
held  that  they  were,  the  consequence  would  be  that  the  defendants^ 
although  they  themselves  admit  that  they  are  bound  to  do  something, 
would  not  be  liable  to  do  anvthing  under  their  contract.  The  maxim 
given  in  Co.  Litt.  146  a,  and  cited  by  my  brother  Crompton,  applies 
here.  I  do  not  see  that  the  pexformance  of  the  contract  has  become 
impossible:  it  has  become  mor«  expensive,  no  doubt:  but  that  is  no 
answer.  Judgment  for  the  plainti£b. 


1  ELLIS  &  ELLIS.    Q.  B.  861 


*The  QUEEN,  on  the  Prosecution  of  The  Poor  Law  Board,  v.  r«ogi 
The  Governors  and  Directors  of  the  Poor  of  the  Parish  of  *■ 
SAINT  JAMES,  within  the  Liberty  of  WESTMINSTER.   Jfoy  4. 

Uoder  itat.  4  A  5  W.  4,  e.  76»  s.  49,  the  Poor  Law  Oommifaionen  can  order  the  OoTemori 
and  Directors  of  the  poor  of  a  parish  to  appoint  an  auditor  for  such  parish  singly,  though  the 
parish  is  not  in  any  union,  and  the  OoTemors  and  Directors  have  heen  appointed  nnder  a  local 
Act,  and  the  population  be  above  20,000 ;  and  although  the  parish  had,  before  the  passing  of 
Itat  7  dE  6  Viet.  e.  101,  adopted  the  provisions  of  stat.  1  ds  2  W.  4,  e.  00,  and  after  the  passing 
of  "  The  Metropolis  Local  Management  Act,  1855,"  repealing  stat  1  A  2  W.  4,  c.  60,  had  eon- 
tinued  to  appoint  its  own  auditor.    Judgment  afBrmed  in  the  Exchequer  Chamber. 

Mandamus  to  the  Governors  and  Directors  of  the  poor  of  the  parish 
of  St  James,  Westminster.  The  writ  recited,  amongst  other  toings, 
that,  previously  to,  and  at  the  time  when,  the  order  of  the  Poor  Law 
Board  thereinafter  mentioned  was  issued  and  came  into  operation,  the 
relief  of  the  poor  within  the  said  parish  was  and  is  regulated  by  stat. 
2  G.  3,  c.  Iviii.,  amended  by  stat.  56  G.  8,  c.  liv.,  which  last-mentioned 
Act  did  not  affect  the  election  and  appointment  of  Governors  and 
Directors  of  the  poor  of  the  said  parish  under  the  said  first-mentioned 
Act,  but  contained  further  provisions  and  enactments  for  the  govern- 
ment of  the  affiiirs  of  the  said  parish,  and  for  the  relief  of  the  poor  of 
the  said  parish.  That  the  said  Acts  remain  in  force,  except  so  far  as 
the  same  have  been  altered,  as  to  the  election  of  vestrymen  and  audi- 
tors of  accounts,  by  the  adoption  by  the  said  parish  of  stat.  1  &  2  W. 
4,  c.  60,  and  by  the  operation  of  the  other  general  Acts  of  Parliament 
thereinafter  mentioned,  which  said  stat.  1  &  2  W.  4,  c.  60,  and  the 
provisions  thereof,  so  far  as  they  were  applicable  to  the  said  parish, 
the  said  parish  had  adopted  sometime  before  the  passing  of  The  Metro- 
polis Local  Management  Act,  1856,  18  &  19  Yict.  c.  120,  and  before 
the  making  of  the  said  order  of  the  said  Poor  *Law  Board  r^oon 
thereinafter  mentioned.  That  Governors  and  Directors  of  the  '■ 
poor  of  the  said  parish  were  duly  nominated  and  appointed  in  pursu- 
ance of  the  provisions  of  the  said  stat.  2  G.  8,  c.  Iviii.,  in  manner 
therein  mentioned,  and  have  from  time  to  time  been  duly  appointed 
and  continued,  according  to  the  provisions  thereof,  until  such  adoption 
of  the  said  stat.  1  &  2  W.  4,  c.  60,  and  in  pursuance  of  the  said  pro- 
visions as  altered  and  modified  by  the  said  last-mentioned  Act  and 
such  adoption  thereof,  from  the  time  of  such  adoption  until  The  Me- 
tropolis Local  Management  Act,  1855,  came  into  operation,  and  from 
that  time  as  altered  and  modified  by  the  last- mentioned  Act,  or  the 
Act  amending  the  same.  That,  there  being  no  auditor  for  auditing 
accounts  in  the  said  parish  relating  to  the  relief  of  the  poor  appointed 
under  the  authority  of  stat.  4  &  5  W.  4,  c.  76,  the  Poor  Law  Board 
made  an  order  directing  the  Governors  and  Directors  of  the  poor  of 
the  said  parish  to  appoint  an  auditor  of  accoun  s  in  such  parish  relat- 
ing to  the  poor-rate :  but  that  they  had  neglected  and  refused  to  make 
such  appointment.  The  writ  then  commanded  the  said  Governors  and 
Directors  to  *'  appoint  a  fit  and  proper  person  to  examine  and  audit, 
allow  or  disallow,  the  accounts  in  such  parish  relating  to  the  poor-rate 
thereof"  "in  pursuance  of  the  said  order." 

The  return  stated  that  stat.  1  &  2  W.  4,  c.  60,  had  been  adopted  and 
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acted  upon  in  and  b}[  the  said  parish  shortly  after  the  passing  thereof 
and  before  the  passing  of  stat.  4  &  5  W.  4,  c.  76 ;  and  remained  in 
force  within  the  said  parish  until  the  passing  of  The  Metropolis  Local 
Management  Act,  1855 :  and,  if  the  said  .last-mentioned  Act  had  not 
been  passed,  would  still  be  in  force.  That  the  said  parish  contained  a 
population  exceeding  20,000,  according  to  the  enumeration  of  the 
♦8631  P^P'^^^^io^  published  *by  authority  of  Parliament  last  before 
-■  9th  August,  1844,  and  is  not,  and  on  the  said  9th  August,  1844, 
was  not,  governed  by  a  Board  of  Guardians  constituted  under  the  said 
Btat.  4  &  5  W.  4,  c.  76,  and  is  not,  and  on  the  said  9th  August,  1844, 
was  not,  comprised  in  any  union,  but  is  and  was  governed  by  Goardi* 
ans  or  Directors  under  a  local  Act,  as  in  the  writ  recited.  That  always 
since  the  coming  into  operation  of  The  Metropolis  Local  Management 
Act,  1855,  there  have  been,  and  yet  are,  auditors  for  the  said  parish 
elected  under  and  by  virtue  thereof:  so  that  the  accounts  in  the  said 
parish  relating  to  the  poor-rate  thereof,  if  The  Metropolis  Local  Man- 
agement Act,  1855,  had  not  been  passed,  would  not  have  been  subject 
to  the  audit  of  any  auditor  at  the  time  of  the  passing  thereof  abr^y 
or  thereafter  appointed  under  stat.  4  &  6  W.  ^  c,  76. 

Demurrer.    Joinder  in  demurrer. 

Tumlinson,  in  support  of  the  demurrer.(a) — The  return  is  bad.  Stat. 
4  &  5  W.  4,  c.  76,  8.  46,  enacts  "that  it  shall  be  lawful  for  the  said 
Commissioners,  as  and  when  they  shall  see  fit,  by  order  under  their 
hands  and  seal,  to  direct  the  overseers  or  guardians  of  any  parish  or 
union,  or  of  so  many  parishes  or  unions  as  the  said  Commissioners 
may  in  such  order  specify  and  declare  to  be  united  for  the  purpose 
only  of  appointing  and  paying  officers,  to  appoint  such  paid  officers 
with  such  qualifications  as  the  said  Commissioners  shall  think  neces- 
sary for  superintending  or  assisting  in  the  administration  of  the  relief 
and  employment  of  the  poor,  and  for  the  examining  and  auditing 
*8641  ^^^^^^°^  ^^  disallowing,  of  accounts  in  *such  parish  or  union, 
-'  or  united  parishes,  and  otherwise  carrying  the  provisions  of 
this  Act  into  execution ;  and  the  said  Commissioners  may,  and  they 
are  hereby  empowered  to  define  and  specify  and  direct  the  execution 
of  the  respective  duties  of  such  officers,  and  the  places  or  limits 
within  which  the  same  shall  be  performed,  and  direct  the  mode  of  the 
appointment,  and  determine  the  continuance  in  office  or  dismissal  of 
such  officers,  and  the  amount  and  nature  of  the  security  to  be  given 
by  such  of  the  said  officers  as  the  said  Commissioners  shall  think 
ought  to  give  security,  and,  when  the  said  Commissioners  may  see 
occasion,  to  regulate  the  amount  of  salaries  payable  to  such  officers 
respectively,  and  the  time  and  mode  of  payment  thereof,  and  the  pro- 
portions in  which  such  respective  parishes  or  unions  shall  contribute 
to  such  payment ;  and  such  salaries  shall  be  chargeable  upon  and  pay- 
able out  of  the  poor-rates  of  such  parish  or  union,  or  respective 
parishes,  in  the  manner  and  proportions  fixed  by  the  said  Commis- 
sioners, and  shall  be  recoverable  against  the  overseers  or  guardians  of 
such  parish  or  union,  or  parishes,  oy  all  such  ways  and  mer.ns  as  the 
salaries  of  assistant  overseers  or  other  paid  officers  of  any  parish  or 
union  are  recoverable  by  law :  and  all  such  payments  shall  be  valid, 
and  shall  be  allowed  in  the  accounts  of  the  overseers  or  guardians 

(o)  Wadneadaj,  April  20Ui.    Btffort  Lord  CampbeU,  C.  J.,  Krl«,  J.,  Croiiip(oii»  J.,  Md  Hill,  J. 
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paying  the  same."    By. sect.  109,  "guardian"  includes  any  "governor" 
or  "director"  "in  a  parish  or  union,  appointed  or  entitled  to  act  as  a 
manager  of  the  poor,"  "under  any  general  or  local  Act."    The  Poor 
Law  Commissioners  have  therefore  power  to  make  the  order  in  ques- 
tion upon,  and  direct  it  to,  the  Governors  and  Directors;  Regina  r. 
Directors  of  St,  Pancras,  E.  B.  &  E.  583  (B.  C.  L.  R.  vol.  96):   and 
this  power  is  not  taken  away,  as  the  defendants  contend,  by  the  parish 
♦having  adopted  stat.  1  &  2  W.  4,  c.  60.     They  will  rely  on   r#on;- 
Stat.  7  4  8  Vict  c.  101,  ss.  64,  65.    Sect.  64  enacts  "That  the  •-  ^^ 
guardians  of  every  parish  or  union  acting  under  any  local  Act  for  the 
relief  of  the  poor  shall  hold  their  meetings  once  in  every  fortnight, 
or  oftener,  and  in  all  matters  concerning  the  relief  of  the  poor  shall 
act  as  a  board  at  a  meeting,  and  not  individually;   and  whenever, 
under  an^  such  local  Act,  there  is  no  person  particularly  designated 
or  authorized  to  act  as  chairman,  such  guardians  shall  elect  and  ap- 
point  annually,  and  &om  time  to  time,  as  vacancies  may  occur,  a 
chairman  and  vice-chairman  of  such  board,  and  shall  at  any  meeting 
at  which  no  chairman  or  vice-chairman  is  present,  elect  a  temporary 
chairman  to  preside  at  that  meeting:  provided  always,  that  when  the 
relief  of  the  poor  has  been  hitherto  administered  m  any  parish  by 
guardians  appointed  under  a  local  Act,  and  not  by  overseers  of  the 
poor,  if  such  parish,  according  to  the  last  enumeration  of  the  popula- 
tion published  by  authority  of  Parliament,  contain  more  than  twenty 
thousand  persons,  it  shall  not  be  lawful  for  the  said  Commissioners, 
after  the  passing  of  this  Act,  without  the  consent  in  writing  of  two- 
thirds  at  least  of  such  guardians,  to  declare  such  parish  to  be  united 
with  any  other  parish  for  the  administration  of  the  laws  for  the  relief 
of  the  poor,  anything  in  the  said  first  recited  Act  to  the  contrary  not- 
withstanding: provided,  however,  that  nothing  herein  cpntained  shall 
prevent  the  said  Commissioners  from  including  any  such  last-men- 
tioDcd  parish  in  a  district  for  providing  and  managing  an  asylum  for 
the  temporary  relief  of  and  setting  to  work  of  destitute  houseless 
poor,  or  from  including  such  parish  in  a  district  for  the  audit  of  ac- 
counts, under  the  provisions  of  this  Act,  except  as  hereinafter  en- 
acted."   Sect.  65  enacts  "That  where  any  parish  *which  is  not  r#oM 
governed  by  a  board  of  guardians  constituted  under"  stat.  4  &  ^ 
5  W.  4,  c.  76,  "or  comprised  in  any  union,  but  is  governed  by  guard- 
ians or  directors  under  a  local  Act,  and  contains  a  population  exceed- 
ing twenty  thousand  persons,  according  to  the  last  enumeration  of  the 
population  published  by  the  authority  of  Parliament,  have,  before  the 
Ist  day  of  January  in  this  present  year,  adopted  and  acted  upon  the 
provisions  of"  stat.  1  &;  2  W.  4,  c.  60,  "and  that  where  any  two  or 
more  parishes  situated  within  the  district  of  the  Metropolitan  Police, 
containing  together  a  population  exceeding  twenty  thousand,  accord- 
ing to  the  last  enumeration  of  the  population  published  by  the  autho- 
rity of  Parliament,  have  been  united  for  the  purposes  of  rating  or 
settlement  under  the  provisions  of  any  local  Act,  and  are  governed  by 
guardians  or  directors  under  such  local  Act,  and  have  not  been  com- 
prised in  any  union  formed  under  the  provisions  of"  stat.  4  &  5  W.  4, 
c.  76,  "and  nave  an  auditor  or  auditors  appointed  and  acting  under 
any  provisions  of  such  local  Act  relating  to  the  audit  of  accounts  in 
such  parishes,  it  shall  not  be  lawful  to  include  such  parish,  or  such 
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two  or  more  parishes  respectively,  in  any  such  district  for  tbe  audit 
of  accounts:  provided  always,  that  it  shall  be  lawful  for  any  assistant 
Poor  Law  Commissioner  to  be  present  at  any  audit,  as  if  the  same 
were  a  meeting  of  a  board  of  guardians  or  vestry,  and  to  inspect^ 
examine,  and  take  copies  or  extracts  from  any  books,  accounts,  or 
vouchers  produced  at  such  audit."  The  defendants  contend  that, 
under  sect.  64  of  stat.  7  &  8  Vict.  c.  101,  the  parish  could  not,  not- 
withstanding the  provisions  of  stat.  4  &  5  W.  4,  c.  76,  s.  46,  be  united 
with  any  other  pariah  for  the  auditing  of  accounts,  and  that,  under 
sect.  65  of  stat.  7  &  8  Yict.  c.  101,  the  parish  cannot  be  included  in 
*8671  ^^^  district  for  the  auditing  of  "^accounts.  That  is  conceded. 
-'  But  the  Poor  Law  Commissioners  seek  to  do  neither.  They 
have  ordered  the  parish  to  elect  an  auditor  for  that  particular  parish 
only;  and  this  they  have  the  power  to  do  under  stat.  4  &  5  W.  4,  c.  76,  s. 
46,  which  is  unaflfected  by  sects.  64,  65  of  stat.  7  &  8  Vict,  c  101 ; 
those  sections  restricting  only  the  general  power,  under  sect.  32  of  the 
last- mentioned  Act,  to  combine  parishes  and  unions  into  ''districts'* 
for  the  audit  of  accounts.  Reliance  will  perhaps  be  placed  on  the 
right  given,  by  sect.  65,  to  the  assfstant  Poor  Law  Commissioner  to  be 
present  at  any  audit  of  the  accounts  of  a  district.  But,  by  stat.  10  k 
11  Vict.  c.  109,  s.  19,  the  assistant  Poor  Law  Commissioners  have 
been  replaced  by  inspectors,  to  whom  the  last-mentioned  Act  gives  no 
power  of  being  present  or  interfering  at  any  audit  meeting.  {JjoT^i 
Campbell,  C.  J. — ^That  would  not  affect  the  value  of  the  provision  in 
sect.  65  of  stat.  7  &  8  Vict.  c.  101,  as  a  guide  to  the  construction  of 
the  Act.]  At  best,  the  argument  to  be  derived  from  such  provision 
is  only  inferential. 

Lush,  contr4. — If  the  Poor  Law  Board  really  have  this  power,  il  is 
strange  that  they  have  never  attempted  to  exercise  it  until  stat.  1  &  2 
W.  4,  c.  60,  had  been  repealed  by  The  Metropolis  Local  Management 
Act,  1855.  The  intention  of  the  Legislature  is  to  be  gathered  by 
reading  sect.  46  of  stat.  4  &  5  W.  4,  c.  76,  together  with  sects.  82,  65 
of  stat.  7  &  8  Vict.  c.  101.  The  Legislature  seems  to  have  considered 
that  there  would  be  no  longer  the  necessity  for  the  Commissioners  to 
appoint  an  auditor  for  a  single  parish ;  and  therefore  the  powers  given 
to  auditors,  under  stat.  7  &  8  Vict.  c.  101,  are  given  only  to  the 
auditors  of  districts.  These  powers,  moreover,  are  more  extensive 
i^oao-i  and  important  *than  those  given  to  auditors  under  stat.  4  k 
^  5  W.  4,  c.  76 :  and  it  is  improbable  that  the  Legislature  in- 
tended  the  Poor  Law  Commissioners  to  have  the  right  to  appoint  two 
different  classes  of  auditors  with  different  functions.  But  neither 
statute,  at  all  events,  affects  the  right  of  such  parishes  as  are  not,  and 
cannot  be,  combined  with  others,  and  have  already  auditors  of  their 
own,  to  continue  to  elect  such  auditors.  Then,  is  this  parish,  in  any 
way,  a  district,  or  capable  of  becoming  a  district,  or  a  combination  of 
parishes,  for  the  purpose  of  auditing  accounts?  It  is  not:  for,  by 
stat  7  &  8  Vict.  c.  101,  s.  64,  it  cannot  be  united,  under  the  provisions 
of  stat.  4  &  6  W.  4,  c.  76,  s.  46,  with  any  other  parish  for  the  auditing 
of  accounts ;  and,  under  stat.  7  &;  8  Vict.  o.  101,  s.  65,  it  cannot  be 
included  in  any  district  for  that  purpose.  The  Commissioners,  there- 
fore, have  no  power,  under  either  statute,  to  order  it  to  appoint  an 
auditor.    The  provision,  in  sect.  65  of  stat  7  &  8  Vict.  c.  lOl,  that 
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the  assistant  Poor  Law  Commissioner  may  be  present  at  any  audit, 
seems  to  contemplate  the  existence,  in  some  cases,  of  auditors  ap- 

Sointed  by  the  parish  and  not  by  the  Coramissiciners.  Moreover,  ITie 
[etropolis  Local  Management  Act,  1855,  which  repeals  stat.  1  &  2  W. 
4,  c  60,  provides,  by  sect.  11,  for  the  election,  by  the  parish,  of  audi- 
tors of  parish  accounts;  and  exempts,  by  sect.  197,  from  the  jurisdic- 
tion of  such  auditors,  only  those  accounts  which,  if  the  Act  had  not 
been  passed,  would  have  been  subject  to  the  audit  of  an  auditor 
appointed  under  stat.  4  &  5  W.  4,  c.  76.  It  is  clear,  therefore,  that 
th^  parish  is  still  entitled  to  elect  its  own  auditor. 

Tomlinson,  in  reply. — The  question  is  whether,  as  regards  this 
description  of  parish,  sect.  46  of  stat.  4  &  5  W.  4,  c.  76,  has  been 
repealed.  The  power  there  given  *to  the  Commissioners  to  r^ogo 
order  the  appointment  of  an  auditor  is  clear  and  distinct ;  and  ^ 
the  existence  of  an  auditor  so  appointed  is  not  inconsistent  with  the 
existence  of  an  auditor  appointea  by  the  parish:  Regina  v.  Governors 
of  St  Andrew,  6  Q.  B.  78  (E.  C.  L.  R.  vol.  61).  The  powers  given  to 
the  auditors,  under  stat.  7  &  8  Yict.  c.  101,  do  not,  as  has  been  con- 
tended by  the  defendants,  apply  only  to  auditors  of  districts :  they  are 
equally  applicable  to  auditors  of  single  parishes :  and  a  district,  under 
that  Act,  is  only  a  combination  of  parishes.  The  inference,  therefore, 
that  the  Legislature  did  not  contemplate  the  existence,  for  the  future, 
of  auditors  for  single  parishes,  is  not  warranted.  Stat.  11  &  12  Yict. 
c.  91,  8.  4,  which  enables  the  Poor  Law  Board  to  determine  appeals 
against  the  decisions  of  Poor  Law  auditors,  speaks  of  '^  aTiy  auditor," 
generally,  without  allusion  to  districts.  And  it  would  be  strange  if 
the  appeal  to  the  Board  lay  from  the  decision  only  of  a  district  audi- 
tor, and  not  from  that  of  an  auditor  for  a  single  parish.  As  to  The 
Metropolis  Local  Managemej^t  Act,  1855,  the  auditors  appointed  under 
it  are  appointed  only  for  a  year,  and  with  less  extensive  powers  than 
those  appointed  under  stat.  4  &  5  W.  4,  c.  76;  and  cannot  be  regarded 
as  substituted  for  the  latter.  Ckir,  ado,  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  which  we  have  to  decide  in  this  case  turns  upon  stat. 
7  &  8  Yict.  c.  101,  s.  65,  enacting  that  it  shall  not  be  lawful  for  the 
Poor  Law  Commissioners  to  include  in  any  such  district,  for  the  audit 
of  accounts,  any  parish  in  the  same  condition  as  St.  James,  West- 
minster, in  respect  of  the  requisites  specified  in  the  section.  Does  the 
prohibition  against  including  the  *pari8h  in  any  such  district  t^o^a 
for  the  audit  of  accounts  extend  to  prohibit  the  Commissioners  '- 
from  requiring  that  an  auditor  shall  be  appointed  for  the  parish  sepa- 
rately? We  think  it  does  not:  and  that  the  power  to  require  an 
auditor  to  be  appointed  for  the  parish  separately,  given  by  4  &  6  W. 
4,0.  76,  s.  46,  still  continues.  Although  it  was  decided  that,  under  this 
Beclion,  there  was  some  power  to  combine  parishes  into  districts  for 
the  purpose  of  audit,  still  the  Legislature,  by  stat.  7  &  8  Yict.  c.  101, 
8.  32,  and  following  sections,  enlarged  and  defined  that  power ;  and, 
hy  sects.  40  and  41,  extended  the  principle  of  combining  parishes  and 
anions  into  districts  for  the  purpose  of  schools,  and  for  the  purpose 
of  asylums  for  houseless  poor.  In  each  of  these  cases,  where  several 
integral  parishes  or  unions  are  combined  together,  the  combination  is 
called  a  district ;  and  the  word  is  clearly  used  several  times  in  the 
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sections  preceding  the  64th  to  denote  sach  a  combination.  Then  sect 
64  amounts,  in  our  construction,  to  a  prohibition  that  such  a  parisli 
as  St.  James  should  be  combined  with  any  other  parish  so  as  to  form 
one  district  for  audit ;  being  in  the  nature  of  a  proviso  upon  sect  32, 
excepting  such  a  parish  out  of  that  section.  The  defendants  contended 
that  the  appointment  of  an  auditor  for  the  parish  separately  made  tin 
parish  in  one  sense  a  district  for  the  audit  of  accounts :  that,  as  the 
section  expressly  required  auditors  for  the  parish  under  local  Aets  to 
be  in  existence  as  a  condition  to  the  prohibition  attaching,  it  had 
made  sufficient  provision  for  audit  of  every  kind;  and  that  these 
auditors  under  local  Acts  were  intended  to  audit  the  accounts  relat- 
ing to  the  poor,  from  the  provision  that  it  should  be  lawful  for 
an  assistant  Poor  Law  Commissioner  to  be  present  at  the  audit, 
which  would  be  useless,  if  the  audit  did  not  include  expenses 
*87n  *^^  *^®  poor.    The  defendants  further  argued  that  many  import- 

^  ant  powers  are  given  by  stat.  7  &  8  Vict.  c.  101,  to  auditors 
appointed  under  that  Act  which  would  not  be  given  to  an  auditor 
appointed  under  stat  4  &  5  W.  4,  c.  76,  s.  46,  and  that  it  was  highly 
improbable  that  two  kinds  of  auditors,  with  two  classes  of  powers, 
should  have  been  intended.  But  we  think  the  prohibition  against 
including  a  parish  in  a  district  for  audit  very  inappropriate  to  express 
a  prohibition  against  requiring  the  parish  to  appoint  an  auditor  for 
itself;  and  it  is  certain  that  the  Legislature  did  not  so  intend,  if  the 
expression  ''such  district"  be  construed  to  mean  such  district  as  had 
been  before  mentioned  in  the  Act.  We  also  think  that  the  require- 
ment of  auditors  for  the  parish,  and  the  provision  for  the  presence  of 
an  assistant  Poor  Law  Commissioner  at  the  audit,  as  a  condition  before 
the  prohibition  should  attach,  may  have  been  intended  to  leave  to  the 
discretion  of  the  Commissioners,  either  to  allow  the  accounts  of  the 
parish  to  be  taken  bj  its  own  auditors  imder  local  Acts,  or  to  require 
it  to  appoint  an  auditor  for  itself,  under  stat.  4  &  6  W.  4,  c  76,  s.  46, 
if  circumstances  should  appear  to  require  it.  Whenever  that  should 
be  the  case,  a  parish  so  situated,  if  required  by  the  CommissioDers* 
must  appoint  an  auditor;  and  some  effect  would  be  given  to  the  pro- 
hibition against  combining  it  with  othei*  parishes  in  a  district,  as  the 
parish  would  appoint  for  itself  without  joining  with  other  parishes  to 
elect  an  auditor,  as  must  be  done  where  they  are  combined.  With 
respect  to  the  argument  that  an  auditor,  under  sect  46  of  the  old 
statute,  would  not  have  all  the  powers  given  by  stat  7  &  8  Viet  c. 
101,  to  auditors  appointed  under  that  Act,  we  do  not  consider  that  any 
substantial  inconvenience  is  likely  to  arise  therefrom,  considering  the 
*8721  ^™P^®  powers  given  to  the  auditors  by  *other  statutes :  and, 

-'  even  if  there  was  some  inconvenience,  that  consideration  can 
only  apply  where  the  words  of  the  enactment  are  capable  of  two 
meanings;  whereas  we  consider  the  words  of  this  enactment  not  capa- 
ble of  the  met  ning  so  contended  for«  Therefore  our  judgment  is  for 
the  Crown,  Judgment  for  the  Crown. 
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IN  THE  EXCHEQUER  CHAMBER.(«) 

The  QUEEN,  on  the  Prosecution  of  The  Poor  Law  Board,  v.  The 
Governors  and  Directors  of  the  Poor  of  the  Parish  of  SAINT 
JAMES,  within  the  Liberty  of  WESTMINSTER.     [June  20.] 

For  head-note,  §tm  aatS,  p.  861. 

Thb  defendants  appealed  against  the  above  decision. 

Ltuh  was  now  heard  for  the  appellants. 

Tomlinsan  was  heard  for  the  Crown. 

The  argument  was,  substantially,  the  same  as  that  in  the  Court 
below. 

Williams,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed.  The  question  is  whether,  not- 
withstanding that  Governors  and  Directors  of  the  poor  for  this  parish 
have  been  already  appointed  under  the  local  Act,  and  the  parish  has 
afterwards  adopted  the  provisions  of  stat.  1  &  2  W.  4,  c.  60,  the  Poor  Law 
Commissioners  have  the  power  to  direct  the  appointment  of  an  auditor 
for  the  parish,  under  stat.  4  &  6  W.  4,  c.  76,  s.  46.  It  is  contended 
that,  if  the  proposition  that  the  Poor  Law  Board  *has  such   r«o>»Q 

Eower  be  well  founded,  it  would  follow  that  the  Board  would  ^  ' 
ave  the  power  of  combining  a  parish  of  this  description  with  others, 
and  appointing  an  auditor  for  the  district  formed  by  such  combination, 
and  that  this  power  no  longer  exists.  Now  it  seems  clear  that  this 
last-mentionea  power  has  been  taken  away  by  stat.  7  &;  8  Yict.  c.  101, 
8.  65.  But  then  comes  the  question,  what  efiect  has  that  section  upon 
the  power,  also  given  to  the  Board  by  stat.  4  &  5  W.  4,  c.  76,  of 
appointing  an  auditor  for  any  such  parish  singly,  if  it  think  fit?  That 
power,  in  my  opinion,  remains  unaffected.  The  words  of  sect.  46  of 
that  Act  are  quite  general,  and  the  power  of  the  Board  to  appoint  an 
auditor  for  a  single  parish  is  consistent  with  the  general  scope  and 
intention  of  the  Act  Stat.  7  &;  8  Vict.  c.  101,  s.  65,  though  it  takes 
away  part  of  that  general  power  given  by  stat.  4  &  5  W.  4,  c.  76, 
namely,  the  power  to  combine  such  a  parish  as  this  with  others,  and 
appoint  an  auditor  for  the  district,  leaves  untouched  the  power,  which 
the  Board  has  exercised  in  the  present  case,  of  appointing  an  auditor 
for  such  parish  singly. 

Mabtik,  B. — I  am  of  the  same  opinion.  The  real  question  is,  whe- 
ther the  Governor  and  Directors  of  the  poor  of  this  parish  are  under 
an  obligation  to  appoint  an  auditor,  in  obedience  to  the  order  of  the 
Poor  Law  Commissioners.  By  sect.  46  of  stat.  4  &  5  W.  4,  c.  76,  the 
Poor  Law  Commissioners  may  direct  the  overseers  or  guardians  of 
any  parish  or  union,  or  combination  of  parishes,  to  appoint  an  audi- 
tor. And,  by  sect.  46,  the  word  "guardian"  includes  any  "governor** 
or  *'  director  of  the  poor  of  any  parish  or  union,  under  any  general 
or  local  Act  The  words  of  sect.  46  are  as  general  as  they  can  well 
he.  Then,  are  they  cut  down  by  sect.  21,  which  declares  that,  r^oyj 
*"  except  where  otnerwise  provided"  by  the  Act,  all  the  pow-  ^ 

(•)  Before  WilHami,  J.,  Bylei,  J.,  end  Willei,  J.,  Mertio,  B.,  Wfttaoo,  B.,  Bnmwell,  B.,  Mid 
CluBiieliy  B. 
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era  of  stats.  22  O.  3,  8.  83,  and  59  O.  3,  c.  12,  "  and  all  powers  anxili- 
ary  to  any  of  the  powers  aforesaid,  or  in  any  way  relating  to  the  relief 
of  the  poor,  shall  in  future  be  exercised  by  the  persons  authorized  by 
law  to  exercise  the  same  under  the  control,  and  subject  to  the  mles» 
orders,  and  regulations  of  the  said  Commissioners?"  I  much  doubt 
whether  the  power  of  appointing  an  auditor  is  such  an  auxiliary  power 
as  is  there  meant ;  but,  even  if  it  be,  the  subsequent  46th  section 
expressly  gives  to  the  Commissioners  the  power  to  direct  the  appoint- 
ment of  an  auditor  either  for  a  single  parish  or  for  a  union ;  and, 
though  Stat.  7  &  8  Vict.  c.  101,  limits  the  power  of  the  Commissioners 
as  to  the  creation  of  districts,  and  the  appointment  of  auditors  for  such 
districts,  it  does  not,  in  my  opinion,  aflfect  their  power,  under  stat.  4 
&  5  W.  4,  c.  76,  s.  46,  to  direct  the  appointment  of  an  auditor  for  any 
parish  singly. 

WiLL£S  and  Bylss,  Js.,  and  Bbahwsll,  Watson,  and  Chaknell^ 
Bs.,  concurred.  Judgment  affirmed. 


SPICEB  and  Others,  Appellants,  v.  BARNARD,  Respondent.    May  L 

The  tenant  of  land,  the  right  of  iporting  over  which  was  referred  to  the  landlord,  enplojcd 
the  appellants,  ai  his  serTants,  to  kill  rabbits  on  the  land.     Ileld  thiit  the  appellants  were  set 
liable,  for  having  acted  in  that  employment,  to  be  eoDTieted,  nnder  stat  1  A  2  W.  4,  e^  32,  a.  3* 
for  a  trespass  in  pursuit  of  eoneys. 

Case  stated  for  the  opinion  of  this  Court  under  stat.  20  k  21  YicL 
c.  43,  upon  a  conviction  of  the  appellants,  by  justices,  on  an  informa- 
tion  by  the  respondent,  under  stat.  1  &  2  W.  4,  c.  82,  s.  30,  for  a  tres- 
pass in  pursuit  of  coneys. 

*8751  *The  information  charged  the  appellants  with  having,  on 
^  20th  December,  1858,  at  the  parish  of  Pluckley,  in  the  county 
of  Kent,  unlawfully  committed  a  certain  trespass  by  being,  in  the  day- 
time, upon  a  certain  piece  of  pasture  land  in  the  possession  and  occu* 
pation  of  Jesse  Spicer,  and  the  property  of  Sir  E.  C.  tiering,  BarL, 
there  in  search  of  coneys  without  the  license  or  consent  of  the  owner 
of  the  land  so  trespassed  upon,  or  of  any  person  having  the  right  of 
killing  the  game  upon  such  land,  or  of  any  other  person  having 
any  right  to  authorize  the  appellants  to  enter  or  be  upon  the  said 
land  for  that  purpose. 

The  following  facts  were  proved  or  admitted  at  the  hearing.  In 
1855  Spicer  agreed  to  take  of  Sir  E.  C.  Bering,  from  year  to  year,  the 
farm  on  which  the  land  on  which  the  alleged  trespass  was  said  to  have 
been  committed  was  situate,  upon  the  same  terms,  conditions,  and 
covenants  as  were  ''  contained  in  the  general  covenants  of  the  Surren- 
den  leases."  Those  leases  contained  a  reservation  '*  unto  the  landlord 
and  his  friends,  gamekeepers,  and  servants,"  of  "  the  exclusive  liberty 
to  shoot,  hunt,  fish,  and  sport  over  the  premises  demised." 

On  the  day  in  question  Spicer  employed  and  directed  Skinner,  one 
of  the  appellants,  to  take  and  kill  rabbits  by  means  of  ferrets  and  nets 
upon  the  land  :  and,  for  Skinner's  trouble  m  that  respect,  Spicer  had 
previously  agreed  to  and  did  pay  him  3t.  6d,  and  provided  him  with 
a  dinner ;  and  Spicer  had  also  directed  his  son,  another  of  the  appd- 
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lants,  and  his  bailiff,  the  remainiDg  appellant,  to  assist  Skinner  in  so 
taking  and  kijling  rabbits  on  the  said  land.  Skinner  was  considered 
expert  in  ferreting  for  and  taking  rabbits,  and  had  frequently  been 
employed  by  Sir  E.  C.  Bering  for  that  purpose,  ana  by  Spicer. 
♦The  appellants,  on  the  day  in  question,  were  seen  catching  r^oyg 
rabbits  by  means  of  ferrets  on  the  land.  They  were  acting  in  *• 
pursuance  of  Jesse  Spicer's  orders.     This  was  the  alleged  offence. 

The  appellants  were  convicted  in  the  penalty  of  20«.  and  costs. 

The  question  for  the  opinion  of  the  Court  was,  whether  this  convic- 
tion could  or  could  not  be  sustained.  If  it  could  not,  it  was  to  be 
quashed. 

Denman,  for  the  respondent. — The  conviction  was  right.  By  stat. 
1  &  2  W.  4,  c.  82,  s.  30,  any  person  commits  a  trespass  "  by  entering 
or  being,  in  the  day-time,  upon  any  land  in  search  of  or  pursuit  of 
game,  or  woodcocks,  snipes,  quails,  landrails,  or  coneys ;"  "  Provided 
always  that  any  person  charged  with  any  such  trespass  shall  be  at 
liberty  to  prove,  by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass ;  save  and  except 
that  the  leave  and  license  of  the  occupier  of  the  land  so  trespassed 
upon  shall  not  be  a  sufficient  defence  in  any  case  where  the  landlord, 
lessor,  or  other  person  shall  have  the  right  of  killing  the  game  upon 
such  land  by  virtue  of  any  reservatioi;x ;  "  but  such  landlord,  lessor, 
or  other  person  shall"  "  be  deemed  to  be  the  legal  occupier  of  such 
land  whenever  the  actual  occupier  thereof  shall  have  given  such  leave 
or  license."  The  onlv  defence  which  would  have  been  available  for 
the  appellants,  if  sued  in  an  action  at  law,  was,  that  they  were  on  the 
land  by  the  leave  and  license  of  Spicer,  the  tenant  and  occupier. 
And  inasmuch  as,  under  the  lease  upon  the  terms  of  which  Spicer 
held,  the  right  of  killing  the  game  on  the  land  was  reserved  to  Sir  E. 
C.  Dering,  the  landlord,  the  exception  in  the  *proviso  to  the  r^onn 
section  prevented  that  defence  from  being  sufficient.  The  ^ 
other  side  will  say  that  the  appellants  were  on  the  land,  not  under  a 
leave  and  license  given  by  Spicer,  but  under  his  orders,  given  to 
them,  as  his  servants,  to  exercise  for  him  the  right  which  he  himself 
had,  of  killing  coneys.  The  facts,  however,  show  the  contrary,  and 
support  the  conclusion  at  which  the  magistrates  arrived.  [Hill,  J. — 
By  sect.  12  of  the  statute  the  occupier  of  land  is  himself  subjected  to  a 
penalty^  if,  where  the  exclusive  right  of  killing  ^ame  upon  the  land  is 
r^erved  to  the  landlord,  the  occupier  either  himself  kills,  or  gives 
permission  to  any  other  person  to  kill,  '*  any  game"  upon  the 
land.  But  that  section  does  not  mention  coneys.  If,  then,  the 
occupier  may  kill  coneys  on  the  land,  why  may  not  his  servant, 
by  his  direction,  do  so?]  The  Legislature  may  well  have  intended 
that  the  tenant  should  not  be  entitled  to  transfer  his  right  of  killing 
coneys.  [Lord  Campbell,  C.  J. — Perhaps  he  cannot  give  permission 
to  others  to  kill  coneys  for  their  amusement ;  but  surely  he  may  au- 
thorize his  servants  to  kill  them  for  the  protection  of  his  crops.]  His 
act,  in  giving  them  that  authority,  would  amount  only  to  leave  and 
license  by  him.  [HiLL,  J. — Why  so  ?  Why  could  not  the  appellants 
have  pleaded,  to  an  action  of  trespass,  a  right  in  the  tenant  and  his 
servants,  under  his  commands,  to  kill  coneys,  and  that  the  appellants 
were  upon  the  land,  killing  coneys,  by  command  of  the  tenant  and  as 
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his  servants  7]  Sect.  8  of  the  statute  prohibits  an  occupier  from  kill- 
ing or  permitting  any  other  person  to  kill  game  upon  any  liuid  a 
right  of  entry  upon  which,  for  the  purpose  of  killing  game,  has  been 
reserved  to  the  lessor. 

BarroWf  for  the  appellants,  was  not  heard. 
♦8781       *I^rd  Campbell,  C.  J. — This  conviction  must  be  qoaahed. 

^  The  fair  inference,  from  the  facts  stated  in  the  case,  is  that 
Spicer  employed  the  appellants  to  kill  the  rabbits  for  himself;  that 
he  intended,  not  to  give  them  a  day's  sport,  but  that  they  should  ex- 
ercise, on  his  behalf,  his  undoubted  right  of  killing  the  rabbits  for  the 
protection  of  his  crops.  That  right  he  had  by  reason  of  sect.  12  of  the 
statute ;  and  it  was  a  right  which  he  might  exercise  by  his  servants.  I 
think,  therefore,  that  the  appellants  committed  no  such  trespass  as  is 
defined  by  sect.  SO  of  the  Act. 

Eblb,  J. — I  am  of  the  same  opinion.  Upon  the  &cts  stated,  we 
have  to  decide  the  case  as  though  the  tenant  had  himself  gone  oat  and 
killed  the  rabbits  on  the  land.  Had  he  so  done,  he  would  not  have 
been  a  tresspaser  in  pursuit  of  coneys,  under  sect.  30  of  the  Act 
Neither,  in  my  judgment,  were  the  appellants,  being  his  servants, 
such  trespassers.  I  think  that  sect.  80  contemplates  a  clear  distinc- 
tion between  the  exercise  by  the  tenant  of  the  right  which,  by  sect 
12,  is  left  open  to  him,  of  killing  rabbits  on  the  land,  and  the  case  of 
other  persons,  not  in  his  employment,  coming  upon  the  land,  under  his 
leave  and  license,  to  sport,  and  killing  rabbits  while  thus  sporting. 
It  seems  to  me  that  sect.  12  was  intended  to  be  confined  to  "  game,** 
as  defined  in  sect.  2 :  and,  that,  therefore  it  does  not  apply  to  rabbits. 
If  so,  the  tenant  himself  may  kill  rabbits  on  the  land  in  his  occupa- 
tion :  and  it  is  reasonable  to  hold  that  sect  SO  does  not  take  away  his 
right  to  do  so  by  himself  or  by  his  servants.  It  is  only  such  other 
persons  as  I  have  mentioned,  coming  upon  the  land  to  sport,  who, 
Dy  reason  of  the  exception  in  the  proviso  of  that  section,  cannot 
i^Qfrn-i   *avail  themselves  of  the  tenant's  permission  as  a  defence  to  an 

^  information.  Landlords  may,  by  a  proper  reservation  in  their 
leases,  reserve  to  themselves  the  right  of  killing  both  game  and  rab- 
bits. It  is  a  matter  of  contract  between  landlord  and  tenant,  to  be  de- 
cided when  the  land  is  handed  over  by  the  one  to  the  other.  The 
landlord,  if  he  does  not  leave  to  the  tenant  the  right  of  killing  rabbits, 
must  expect  to  receive  a  lower  rent 

Crompton,  J. — I  am  of  the  same  opinion.  I  look  onl^  at  the  Act 
of  Parliament  in  order  to  arrive  at  a  conclusion :  and  it  is  clear  that 
the  Legislature,  by  sect.  SO,  has  provided  against  persons  trespassing 
on  the  land  in  pursuit  of  game;  while  sect  12  is  levelled  against  the 
act  of  the  occupier  of  the  land,  or  of  persons  authorized  by  him,  in 
killing  game  thereon.  That  section  is,  in  terms,  restricts  to  the 
killing  ''game;"  it  therefore  leaves  the  occupier  at  liberty  to  kill 
rabbits,  which  are  not  found  within  the  definition  of  "game"  in  sect 
2.  And  if  the  occupier  may  kill  rabbits,  so  also  may  his  servants  for 
him.  The  evidence  stated  satisfies  me  that  the  appellants  were  acting 
as  the  servants  of  the  occupier,  and  under  his  orders.  Skinner  had 
his  dinner  and  8s.  6d.  as  his  wages,  and  the  rest  were  assisting  him  in 
his  employment.     Clearly  their  act,  in  taking  the  rabbits^  was ^e  act 
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of  the  occupier  himself,  an  act  not  an  offence  under  sect.  12,  and  not 
within  the  prohibition  of  sect.  30  of  the  statute. 

Hill,  J. — I  am  of  the  same  opinion.  The  question  for  us  is, 
whether  a  tenant,  whose  landlord  has  reserved  the  right  of  killing 
game  upon  the  land  demised,  can  '^'employ  men  for  hire  to  kill  r«ooQ 
rabbits  on  such  land,  without  rendering  the  men  amenable  to  ^ 
the  penalty  imposed  by  sect.  30  of  the  statute.  I  think  that  he  can. 
Sect  2  defines  "rame,"  and  rabbits  are  not  within  the  definition. 
Then  sect  12  prohibits  the  occupier  of  the  land  from  killing,  or 
giving  others  permission  to  kill,  "game"  merelv.  Sect.  30  goes  ftir- 
ther,  rendering  trespassers  liable  if  they  kill  rabbits  on  the  land,  and 
providing  that  persons  so  offending  shall  be  deemed  trespassers,  not* 
withstanding  they  may  have  the  leave  and  license  of  the  occupier  to 
come  upon  the  land.  The  occupier  cannot,  therefore,  give  other  per- 
sons a  right  of  sporting  over  the  land,  and  of  killing  rabbits  while  so 
doing:  but  the  section  leaves  untouched  his  own  right  to  kill  rabbits 
on  the  land,  and  to  employ  others,  as  his  servants,  to  kill  them.  Any 
person  whom  he  may  bon£  fide  employ,  as  the  appellants  were  em- 
ployed, for  that  purpose,  is  not  a  trespasser  within  sect.  80,  and  con- 
sequently is  exempt  from  the  penalty  thereby  imposed  upon  tres- 
passers. Conviction  quashed. 


♦Ex  parte  BRIGGS.    May  5.  [*881 

Tbe  rigbt  of  a  nCepayer  to  inspect  or  Uke  oopiei  from  the  psrith  Mflovnts  ii  odIj  a  |»riTato 
rigbt:  ud,  (o  eatiUe  him  to  a  mandamai  ordering  saeh  inspootion  to  be  grantod,  be  must  show 
groonda  of  a  apecial  and  pnblio  naUire  in  rapport  of  hia  application. 

The  affidarit  in  support  of  an  application  for  a  mandamns  to  the  ebarchwardens  of  a  parish, 
eommanding  tbem  to  permit  the  applicant,  a  ratopayer,  to  inspect  and  talce  extracta  fh>m  their 
books,  alter  letting  out  seTeral  requests  by  the  applicant  to  the  chnrohwardens,  for  leave  to 
iaspeet  the  books  and  copy  the  estimates  for  a  partionlar  ehoreh-rato,  and  a  refbsal  by  the 
cbsrehwardens,  stated  generally  that  these  reqnests  were  made  **  bon&  fide,  and  for  the  purpose 
of  duly  enabling"  the  applicant  *'and  others  of  the  parishioners  and  ratepayers  to  Uke  part  in 
the  proceedings  of  the"  "  Testry  of  the  said  parish,  and  that  he  and  they  might  properly  under- 
lUad  and  aet  upon  the  business  to  be  brought  before  it,  and  not  for  any  unlawffVil  object"  The 
alBdavit  did  not  stato  that  the  rate  in  question,  or  any  rate,  was  about  to  oome  under  disonssion. 
Held,  that  the  affldaTit  did  not  show  suffioient  grounds  for  a  mandamus. 

Mbllor  had  obtained  a  rule  calling  on  the  churchwardens  of  the 
parish  of  Daventry,  in  the  county  of  Northampton,  to  show  cause 
why  a  mandamus  should  not  issue  ''commanding  them  to  permit  E. 
A.  Briggs  to  inspect  and  take  extracts  from  the  churchwardens'  books 
of  the  said  parish  in  the  custody  or  under  the  control  of  the  said 
churchwardens." 

From  the  affidavit  on  which  the  rule  was  obtained  it  appeared  that, 
on  10th  March,  1869,  E.  A.  Briggs,  a  parishioner  of  Daventry  and  a 
ratepayer,  accompanied  by  J.  M.  Redhouse,  also  a  parishioner  and  a 
ratepayer,  called  on  T.  Barrett,  one  of  the  churchwardens,  and  re- 
quested permission  to  examine  the  churchwardens'  books,  and  also  to 
take  a  copy  of  a  portion  of  one  of  them:  and  that  Barrett  refused  to 
permit  him  to  do  either.  The  affidavit  further  stated  that  Briggs  sub- 
Beqaently  called  three  times,  accompanied  on  each  occasion  by  Red- 
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house,  on  Captain  Stopford,  tbe  other  cbnrchwarden,  for  the  same 
purpose:  and  eventually  wrote  him  the  following  letter. 

"Sir,  "Daventry,  March  81st,  1859. 

"  Having  called  three  times  at  your  residence,  with  Mr.  Bedbonse, 
*8821  ^^^^"8  your  absence,  to  request  that,  in  *your  official  capacity 
-'  as  churchwarden,  you  would  permit  us  to  inspect  the  church- 
wardens' books  and  copy  the  estimates  for  the  church-rate  submitted 
to  the  vestry  meeting  on  Easter  Monday  last,  I  now  write  to  beg  that 
you  will  favour  us  with  either  an  interview,  at  a  time  you  shall  ap- 
point, or  with  a  written  answer. 

**  I  am,  Sir,  your  obedient  servant, 

(Signed)    "  E.  A.  BBiooa.'' 

"  Captain  Stopford,  R.  N." 

The  following  letter  was  received  by  Briggs  in  reply. 

"Sir,  I  am  in  receipt  of  your  note  of  the  21st  ult.,  and  in  reply  I 
beg  to  inform  you  that  the  request  therein  contained  cannot  be  com- 
plied with.  ''  I  am,  Sir,  your  obedient  servant, 

(Signed)    "E.  Stopfobd." 

"E.  A.  Briggs,  Esq." 

The  affidavit  then  alleged  that  the  deponent  made  "such  aforesaid 
several  requests  bonsl  fide,  and  for  the  purpose  of  duly  enabling"  him 
"and  others  of  the  parishioners  and  ratepayers  to  take  part  in  the 
proceedings  of  the  said  vestry  of  the  saia  parish,  and  that"  he  and 
they  "might  properly  understand  and  act  upon  the  business  to  be 
brought  before  it,  and  not  for  any  unlawful  or  improper  purpose  or 
object." 

An  affidavit  of  the  said  T.  Barrett,  in  reply,  stated  that,  on  or  about 
7th  March,  1859,  Briggs  and  Redhouse  called  upon  him  and  requested 
him  to  show  them  the  estimate  upon  which  the  church-rate  was  made: 
that  he  replied,  ''You  told  me  at  the  vestry  I  did  not  produce  an  esti- 
mate." That  Briggs  answered,  "But  vou  said  your  book  was  an 
estimate."  That  deponent  then  said,  "If  you  wish  to  look  over  the 
account  book  you  are  quite  welcome,  as  I  am  not  ashamed  of  my  ac- 
*ft8*n  ^^^'^^•'^  *That  Redhouse  then  said  they  wished  to  copy  the 
-^  accounts,  and  that  deponent  declined  to  allow  them,  as  the  book 
was  produced  at  the  last  vestry  meeting,  and  the  account  was  allowed. 
That  he  then  told  them  that  he  knew  that  their  object  was  to  oppose 
the  said  rate:  and  that  both  of  them  replied,  "Yes,  you  do  know  our 
motive:  it  is  to  oppose  you."  That  he  then  said  that  he  would  not 
allow  them  to  copy  the  accounts  until  he  had  consulted  the  -other 
churchwarden.  Captain  Stopford.  That,  on  or  about  9th  March. 
Briggs  and  Redhouse  called  on  him  again ;  and  that  he  offered  to  allow 
them  to  inspect  the  vestry  minute  book  and  the  church-rate  book,  but 
that  thej  declined  to  do  either.  That  he  also  informed  them  that  he 
would,  if  they  wished  it,  produce  his  account  book  at  the  parish  vestry 
to  be  held  on  25th  March ;  and  that  on  4th  April  they  again  called 
upon  him  and  asked  him  to  produce  his  account  book  to  them,  but 
that  he  declined,  stating  that  it  would  be  produced  at  the  vestry  to  be 
held  on  Easter  Monday.  That  on  5th  April,  1858,  a  church-rate  for 
that  year  was  made  at  the  rate  of  1^.  in  the  pound,  and  that  upon 
that  occasion  he  did  not  deliver  an  estimate  in  writing  of  the  probable 
expenses  for  the  year  then  ensuing,  but  made  a  verbal  statement  of 
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sucli  estimate,  upon  which  the  rate  was  made.  That  his  accounts  for 
the  year  1867  were  produced  and  allowed  at  a  vestry  meeting  held 
on  5th  April,  1858,  at  which  Briggs  and  Bedhouse  were  present:  and 
that  they  took  part  in  the  examination  of  such  accounts.  That  when 
Briggs  and  Beahouse  called  on  him  on  9th  March  and  4th  April,  1859, 
deponent^s  accounts  for  the  then  present  year  were  not  made  out  and 
completed;  but  that  they  were  produced  at  a  vestry  meeting  held 
*25th  April,  1859  (Easter  Monday),  and  that  the  book  in  ques-  ri^ooA 
tion  contained  the  churchwardens'  accounts  for  several  years  '- 
past.  That  Briggs  and  Bedhouse  were  present  at  that  meeting,  and 
took  part  in  the  examination  of  the  accounts;  but  did  not  examine  or 
ask  to  examine  the  accounts  for  the  preceding  year.  That  he  believed 
that  Briggs  and  Bedhouse  did  not  require  the  production  of  the  said 
account  books  for  the  purpose  of  enabling  them  to  take  part  in  the 
proceedings  of  the  said.vestry,  inasmuch  as  the  accounts  for  which 
they  asked  had  been  passed  and  allowed  at  a  vestry  meeting  at  which 
they  were  present. 

Hayes,  Serjt.,  now  showed  cause. — The  applicant  shows  no  grounds 
in  support  of  his  claim  to  inspect  the  books.  This  is  merely  a  fishing 
application,  made,  not  on  the  around  that  the  rate  is  invalid,  but  in 
the  hope  that  something  may  be  discovered,  on  inspection,  which  may  . 
enable  him  to  resist  the  rate.  The  right  of  a  ratepayer  to  inspect  the 
rate- books  is  only  a  private  right:  and  the  Court  will  grant  a  manda- 
mus to  permit  him  to  inspect  only  where  he  shows  some  special  and 
public  ground  for  the  application.  The  duties  of  the  churchwardens 
as  to  making  up  their  accounts,  are  laid  down  by  the  89th  canon. 
Even  the  spiritual  Court,  which  can  make  them  render  an  account, 
cannot  inquire  into  the  correctness  of  the  account.  It  is  true  that,  as 
r^ards  poor-rates,  stat.  17  Geo.  2,  c.  88,  s.  1,  requires  the  church- 
wardens and  overseers  to  permit  any  person  assessed  to  inspect  and 
take  copies  of  the  rate-books,  on  payment  of  a  specified  sum.  But 
the  fact  that  the  inspection  is  to  be  on  payment  shows  that,  even  as 
*regards  poor-rates,  the  parishioners  have  no  unqualified  right  r*Qox 
of  inspecting  the  books.  Bex  v.  Clear,  4  B.  &  C.  899  (E.  C.  L.  L  ^°^ 
B.  vol.  10),  shows  that,  even  under  that  statute,  an  application  for  a 
mandamus  to  permit  inspection  must  show  some  public  grounds.  In 
Bex  V.  Great  Farrington,  9  B.  &  C.  541  (E.  C.  L.  B.  vol.  14),  a  manda- 
mus was  granted  for  the  inspection  of  the  accounts  of  the  poor  law 
guardians  by  a  parishioner,  upon  the  strength  merely  of  his  general 
right  to  inspect.  But  the  point  upon  which  Bex  v.  Clear  was  decided 
does  not  appear  to  have  been  raised;  and  the  question  turned  upon  a 
different  Act.  In  Bex  v.  The  Justices  of  Leicester,  4  B.  &  C.  891,  a 
mandamus  was  granted  for  the  inspection  of  the  county  rate-books  by 
a  contributor,  though  the  affidavits  did  not  set  up  an  v  positive  ground 
for  disputing  the  correctness  of  the  rates.  But  that  decision  was 
questioned  by  the  Court  in  Bex  v.  The  Vestrymen  of  St.  Marylebone, 
5  A.  k  E.  268,  E.  C.  L.  H.  vol.  SI),  and  may  be  considered  as  over* 
ruled  by  Bex  v.  The  Justices  of  Staffordshire,  6  A.  &  E.  84  (E.  C.  L. 
B.  vol.  83),  and  Begina  v.  Harrison,  9  Q.  B.  794  (E.  C.  L.  B.  vol.  58). 

Melhr  and  Wilh,  contrdr. — The  applicant's  affidavit  shows  sufficient 
grounds  for  a  mandamus.  [Lord  Campbell,  C.  J. — The  affidavit  does 
not  even  state  that  he  was  desirous  of  resisting  any  particular  church- 
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rate.]  Not  expressly :  but  it  clearly  shows  that  he  intended  to  do  ao. 
And  the  affidavits  on  the  other  side  corroborate.  It  is  the  duty  of 
the  churchwardens  to  produce  the  estimate  if  required.  [Lord  Camp- 
bell, C.  J. — ^Barrett's  affidavit  shows  that  he  made  no  estimate  in 
^88 A1  ^^^'  ^^^  ^^^^  ^^  offered  to  allow  the  inspection  of  the  accounts 
^  *as  soon  as  they  were  made  up.  He  merely  refused  to  allow 
them  to  copy  the  accounts.]  An  inspection  without  taking  a  copy 
would  not  be  of  much  use.  Bex  v.  The  Justices  of  Staffordshire  was 
decided  on  the  ground  that  the  applicant  could  gain  nothing  by  the 
inspection.  Here  the  inspection  would  have  enabled  the  applicant^  if 
the  rate  were  invalid,  to  resist  it. 

Lord  Gahpbbll,  C.  J. — This  rule  must  be  discharged.  It  was  pro- 
perly held,  in  Bex  v.  The  Justices  of  Staffordshire,  that  an  applicant 
for  a  mandamus  to  allow  him  to  inspect  documents  of  this  description 
must  show  some  tangible  public  ground  for  the  application,  and  that 
he  cannot  rest  it  upon  his  mere  private  right,  as  an  individual,  to 
inspect.  If  Briggs's  affidavit  had  stated  that  a  church-rate  was  to  be 
made  in  the  parish ;  that  he  was  liable  to  be  rated  to  it ;  that^  as  snch 
rated  inhabitant,  he  wished  to  inspect  the  accounts  that  be  might 
qualify  himself  for  taking  part  in  the  proceedings  at  the  vestry  meet- 
ing at  which  such  a  rate  would  be  made ;  that  he  had  applied  for 
leave  to  inspect  for  that  purpose,  and  that  he  had  been  refused,  I  think 
the  Court  would  have  held  itself  bound  to  grant  a  mandamus.  But 
the  affidavit  sets  up  no  such  grounds  for  the  application,  either 
expressly  or  by  implication,  except  such  as  may  be  gathered  from  the 
general  allegation  at  the  end.  It  is  clear  that  certain  parties  in  the 
parish  were  opposed  to  the  rate :  and  the  affidavits  on  either  side  raise 
an  inference  that  it  was  the  wish  of  the  applicant  to  oppose,  in  every 
way,  any  church-rate  at  all.  But,  as  far  as  the  granting  of  a  manda> 
mus  is  concerned,  it  is  sufficient  to  '''say  that  the  grounds  set 
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up  in  the  affidavit  are  not  sufficient. 


Erlb,  J. — I  also  am  of  opinion  that  the  rule  should  be  discharged. 
The  applicant  states,  generally,  that  his  reason  for  demanding  an 
inspection  of  the  accounts  was  to  enable  himself  and  other  ratepayera 
to  take  part  in  the  proceedings  of  the  vestry ;  not  specifying  any  par- 
ticular meeting,  or  stating  that  an^  particular  rate  was  about  to  come 
under  discussion.  The  affidavit  sets  up  no  public  ground  for  the 
application,  but  is  founded  on  a  supposed  unqualified  right  in  every 
ratepayer  to  inspect  the  accounts  at  any  time,  and  know  all  that  is 

!;oing  on.  That  right,  I  think,  does  not  exist.  I  agree  with  the  rule 
aid  down  by  Holroyd,  J.,  in  Bex  v.  Clear.  4  B.  &  C.  899  (E.  C.  L.  R 
vol.  10),  that  a  parishioner's  right  to  inspect  the  parish  rate-books  is  a 
mere  private  right ;  and  that  therefore,  in  order  to  entitle  him  to  a 
mandamus  to  inspect,  he  must  show,  besides  his  private  rights  some 
grounds  of  a  public  nature. 

Crompton,  J. — ^I  entirely  agree  that  the  rule  should  be  discharged. 
I  wish  to  give  no  opinion  as  to  whether,  if  a  mandamus  were  granted, 
the  applicant  would  be  able  to  establish  his  right  to  inspect  But  it 
is  clear  that,  in  the  present  case,  the  Court  has  not  before  it  sufficient 
grounds  for  granting  a  mandamus.  I  agree  with  the  doctrine  of  Hol- 
royd, J.,  in  Rex  v.  Clear,  4  B.  &  C.  899  (E.  C.  L.  R.  vol.  10),  that  the 
applicant  must  show  some  public  grounds.    It  is  quite  consistent  with 
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these  affidavits,  indeed  they  rather  raise  a  presumption;  that  the  object 
of  the  application  is  not  a  pablic  one :  and  it  would  be  most  mischiev- 
ous to  grant  *a  mandamus  which  might  be  made  the  means  of  r«Qoo 
assisting  a  political  or  a  party  agitation.  ^ 

Hill,  J. — I  am  of  the  same  opinion ;  and  entirely  agree  with  the 
judgment  of  Holroyd.  J.,  in  Rex  v.  Clear.  The  applicant  here  wholly 
fails  to  show  any  special  pablic  ground  for  his  application :  and  the 
affidavits  in  answer  rather  confirm  the  inference  that  it  is  not  made 
bon&  fide  for  a  public  object.  Bule  discharged. 


STRAY  v.  RUSSELK.   Ma^fL 

PIiuBtUr  iBftnieted  hii  broker  to  bay  ibmros  for  him  in  a  Joint  stoek  banking  Company.  On 
28th  Attguflt,  1856,  the  broker  agreed  with  defendant^  also  a  broker,  to  bnj  of  bim  twenty  iharei 
in  the  Company,  for  the  aoeonnt  day,  15th  Soptember  following.  Both  broken  were  memben 
of  tho  Stook  Biehange;  and,  by  ite  rules,  plaintiff's  broker  was  boond,  on  15th  September,  to 
giTo  plaintiff's  name  as  purchaser  of  the  shares  to  defendant,  and  to  pay  defendant  for  the 
shares  on  reoeiring  from  him  transfers  and  share  certifioates.  By  the  rules  of  the  Company, 
transfers  eonld  not  be  made  without  the  consent  of  the  directors,  to  whom  seren  days'  notice  of 
transfer  was  to  be  given ;  but  in  practice  this  notice  was  not  required.  Defendant  oontraetod 
witli  W.  and  with  L.  to  take  of  them  the  twenty  shares.  On  8d  Septomber  the  Company  stopped 
payment;  and,  on  11th  and  ISth  Septomber,  plaintiff  instructed  his  broker  not  to  pay  for  the 
shares,  as  plaintiff  would  not  accept  any  of  them.  On  13th  September  plainUff's  broker  replied 
that  it  was  then  too  late  to  repudiate  the  transaction.  On  15th  September  W.  applied  to  the 
Company  for  a  transfer  to  plaintiff  of  the  shares  which  defendant  had  contracted  to  take  of  W. 
Between  15th  Septomber  and  17th  September,  W.,  in  the  hearing  of  plaintiff's  broker,  made 
the  tame  application  in  person  at  the  Company's  oflioe,  where  he  then  obtained  a  blank  form 
of  transfer,  which  he  was  told  to  prepare  himself.  On  17th  Septomber  he  was  informed  by 
letter  that  the  directors  refused  bis  application.  Transfers  to  plaintiff  of  all  the  shares  were, 
however,  executed  by  the  transferrors.  On  15th  September  plaintiff's  broker  gave  plaintiff's 
name,  as  parehaser  of  the  shares,  to  defendant ;  who,  on  18th  Septomber,  in  due  time  according 
to  the  rules  of  the  Stock  Bxehange,  tendered  the  transfers  and  share  certificates  to  plaintiff's 
broker,  and  required  him  to  pay  for  the  shares,  which  he  did,  and  afterwards  compelled  plaintifl^ 
by  action,  to  reimburse  him.  All  transfers  of  shares  required  execution  by  the  purchaser  before 
registration  by  the  Company;  and,  by  the  practice  of  the  Stock  Bxchange,  the  purchaser 
leqiiiring  registratton  and  new  eertiflcatos  ought,  after  paying  his  broker,  to  execnto  the 
transfer,  and  leave  it,  with  the  then  existing  certificates,  at  the  ofliee  of  the  Company  for 
registration,  and  then  new  eertificatos  are  granted  to  him  in  his  own  name.  On  S8th  December, 
1857,  plaintiff's  broker,  having  been  satisfied  by  plaintiff  the  debt  and  costs  recovered  in  the 
action  against  plaintiff,  delivered  up  the  transfers  and  share  certificates  to  plaintiff.  No  consent 
of  the  directors  of  the  Company  to  the  transfer  of  the  shares  to  plaintiff  was  ever  obtained;  nor 
was  plaintiff  ever  registored  as  a  shareholder. 

Plaintiff  having  sued  defendant  for  money  had  and  received,  to  recover  the  money  paid  by 
plaintiff's  broker  to  defendant,  on  the  ground  of  a  total  failure  of  consideration ;  and  the  decla- 
ration also  containing  a  second  count,  averring  a  breach  by  defendant  of  a  contract  to  cause 
the  shares  to  be  transferred  to  plaintiff;  held,  that  the  action  did  not  lie ;  that  there  was  no 
proof  of  a  totol  failure  of  consideration,  to  support  the  first  count;  and  that  defendant  did  not 
enter  into  the  contract  alleged  in  the  second  count,  but,  even  if  he  did,  that  a  plea  to  that  oonnty 
that  plaintiff  was  not  ready  and  willing  to  perform  the  contract  on  his  part»  was  proved. 

Judgment  aflirmed  in  the  Exchequer  Chamber. 

Thb  first  count  of  the  declaration  was  for  money  had  and  received : 
the  second  was  a  special  count,  in  *which  it  was  alleged  that  it  r«ooa 
was  agreed,  between  the  plaintiff  and  the  defendant,  that  the  ■- 
plaintiff  should  buy,  and  that  the  defendant  should  sell  and  cause  to 
be  transferred  to  the  plaintiff,  twenty  shares  in  The  Royal  British 
Bank.  Averment,  that  all  things  had  happened  and  been  performed 
by  the  plaintiff  to  entitle  him  to  the  performance  by  the  defendant  of 
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the  said  contract    Breach,  that  the  defendant  had  not  sold  or  caused 
to  be  transferred  to  the  plaintiflf  the  said  shares. 

Pleas.  1.  To  the  first  count :  Never  indebted.  2.  To  the  second 
count:  That  the  defendant  did  not  agree  as  alleged.  8.  To  the  same: 
That  the  plaintiflf  was  not  ready  and  willing  to  perform  the  contract 
on  his  part.  4.  To  the  same:  That  the  defendant  had  sold  and  caused 
to  be  transferred  to  the  plaintiff  the  said  shares. 

Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings 
after  Trinity  Term,  1858,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  a  special  case,  which  was  sabsten- 
tially  as  follows. 

On   28th  August,  1856,  the  plaintiff  employed  Taylor  &  Aston, 
stockbrokers,  to  purchase  for  him,  on  the  Stock  Exchange,  Xiondon, 
twenty  shares  in  The  Boyal  British  Bank,  for  the  account  day,  15th 
September,   1856.     Taylor  &  Aston   accordingly,  on  28th  Augost, 
*8901   *pur<^^^^  ^^^  shares  for  the  plaintiff  of  the  defendant,  a  job- 
-l   ber  in  bank  shares;  and  notice  thereof  was  sent  to  the  plaintiff 
on  the  same  day.    Both  the  defendant  and  Taylor  &  Aston  were 
members  of  the  Stock  Exchange  during  all   the  transactions  men- 
tioned in  this  case.     On  8d  September,  1856,  The  Royal  British  Bank 
stopped  payment.     On  11th  September  the  plaintiff  through  his  at- 
torney, wrote  to  Taylor  k  Aston  as  follows.     "  Having  now  had  an 
opportunity  of  ascertaining  with   some  precision  the  state  of  The 
Boyal  British  Bank,  not  only  at  the  time  of  the  recent  sale  of  their 
shares  in  the  market,  but  for  some  time  previously,  and  the  circum- 
stances under  which  the  shares  were  sent  into  the  market,  and  the 
many  grounds  of  objection  to  the  acceptance  of  such  shares  under  ex- 
isting circumstances,  I  give  you  notice  that  Mr.  Frederick  Stray  will 
not  take  any  shares  in  the  said  Bank ;  and,  further,  that  you  do  not 
pay  any  money  on  his  account  for  or  in  respect  of  any  alleged  pur- 
chase by  him  of  any  such  shares."     He  also  wrote,  through  his  attor- 
ney, on  12th  September,  as  follows.     ''In  a  conference  with  counsel 
this  morning,  I  beg  to  inform  you  that  Mr.  Frederick  Stray  is  advised 
that  he  has  a  good  defence  to  any  proceedings  that  may  be  instituted 
against  him  in  reference  to  The  Boyal  British  Bank  shares."     On  13th 
September,  Taylor  &  Aston  wrote  to  the  plaintiff  as  follows.     •'  We 
have  received  some  letters  as  to  the  purchase  of  the  twenty  Boyal 
British  Bank  shares,  at  S2l.  per  share,  on  28th  August,  for  payment 
on  15th  September,  to  suit  your  convenience,  and  in  accordance  with 
the  customs  and  rules  of  the  Stock  Exchange,  made  by  us  as  brokers, 
by  your  instructions  and  for  your  account,  of  Mr.  Bussell,  as  per 
contract  rendered  you  on  that   day,  and,  as  we  are  informed,  we 
*M11   *^^^^f  ^  brokers,  and  in  accordance  with  those  rules,  give 
-I  your  name  and  pay  the  consideration  undertaken  for  the  shares, 
although  now  of  doubtful  value,  the  same  as  we  should  have  done, 
and  handed  them  to  you,  had  they  been  worth  twice  your  purchase- 
money.     We  cannot,   therefore,   relieve   ourselves  of  the  contract 
entered  into  on  your  behalf  and  by  your  directions ;  we  shall  hold 
you  liable  for  whatever  we  may  be  called  upon  to  pay,  in  conse- 
quence  of  your  orders  to  effect  the  purchase  for  you  on  the  28th  ult'' 
On  15th  September,  which  was  what  is  termed  the  name  day  on  the 
Stock  Exchange,  Taylor  &  Aston,  pursuant  to  the  practice  of  the 
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Stock  Exchange,  gave  the  plaintiff's  name,  as  the  purchaser  of  the 
twenty  shares,  to  the  defendant. 

The  defendant  had  contracted  with  a  Mr.  Wadeson,  the  stockbroker 
of  a  Mr.  Barnett,  for  sixteen  shares  in  the  said  Bank ;  and  with  Lin- 
ton k  Clarke,  the  brokers  for  Bear- Admiral  Aitcheson,  for  four  shares. 
These  are  the  twenty  shares  of  which  transfers  were  rendered  to 
Taylor  k  Aston,  as  after  mentioned.  Wadeson  procured  transfers  of 
the  said  sixteen  shares  to  the  plaintiff,  to  be  executed  by  the  said  Mr. 
Bamett  on  18th  September,  1856,  and  Linton  k  Clarke  procured  a 
transfer  of  the  four  shares  to  the  plaintiff,  to  be  executed  by  the  said 
Bear- Admiral  Aitcheson,  on  or  before  16th  September,  1856.  The 
following  is  the  form  of  one  of  the  transfers. 
(Stamp  21.  15s.) 

*'I,  William  Bamett,"  "in  consideration  of  the  sum  of  512Z.,  paid 
to  me  by  Frederick  Stray,"  **  do  hereby  transfer  to  the  said  Frederick 
Stray  sixteen  shares,  Nos.  1021  to  1086,  both  inclusive,  in  the  busi- 
ness of  the  corporation  called  'The  Royal  British  Bank,'  to  hold  unto 
*the  said  Freaerick  Stray,  his  executors,  administrators,  sue-  r^ogo 
oessors,  and  assigns,  subject  to  the  several  conditions  on  which  ^ 
I  hold  the  same  at  the  time  of  the  execution  hereof.  And  I,  the 
said  Frederick  Stray,  do  hereby  agree  to  take  the  said  sixteen  shares, 
subject  to  the  same  conditions.  As  witness  our  hands  and  seals,  this 
18th  day  of  September,  1856." 

The  transfer  was  duly  executed  by  Barnett.    On  18th  September, 

1856,  in  due  time,  according  to  the  rules  of  the  Stock  Exchange,  the 
defendant  tendered  the  transfers  of  the  said  sixteen  shares  and  four 
shares  to  Taylor  k  Aston,  together  with  the  share  certificates  for  the 
same,  and  required  them  to  pay  him  for  the  same  according  to  the 
said  contract  of  said  28th  August.  Taylor  &  Aston  were  bound,  by 
the  rules  and  practice  of  the  Stock  Exchange,  to  pay  for  the  shares  on 
receiving  the  transfers  and  share  certificates;  and  accordingly,  on  said 
18th  September,  they  paid  the  defendant  the  purchase-money  for  the 
shares,  with  the  stamps,  being  6432.  10s.,  and  received  from  him  the 
transfers  and  share  certificates.  On  19th  September,  1856,  Taylor  k 
Aston  gave  notice  of  their  having  made  the  above  payment  to  the 
plaintiff,  and  tendered  the  transfers  and  share  certificates  to  him; 
and  required  him  to  repay  them  the  said  sum  of  6432.  10s.,  and  their 
commission,  being  52.  more,  which  he  refused  to  do ;  but  they  subse- 
quently brought  an  action  against  him  for  the  amount  and  recovered 
judgment,  with  interest  and  costs;  and  the  plaintiff  thereupon,  on 
27th  June,  1857,  paid  them  the  amount  of  their  judgment,  6532., 
besides  1282.  15^.  6d.,  for  their  costs  of  the  action,  and  was  also  put  to 
expense  in  defending  the  action.     Taylor  &  Aston,  on  28th  December, 

1857,  delivered  up  the  transfers  and  share  certificates  to  the  plaintiff. 
*The  Royal  British  Bank  was  incorporated  by  Boyal  charter,    r»oQo 

dated  17th  September,  1849,  which  contained  the  foUowii/g   '- 
clauses. 

10.  That  it  should  be  lawful  for  every  proprietor,  and  every  person 
claiming  in  his  or  her  right  in  any  way  howsoever,  with  consent  of 
the  Court  of  Directors,  to  sell  and  transfer  by  deed,  duly  stamped,  in 
which  the  consideration  should  be  truly  stated,  the  shares  to  which  he 
or  they  should  be  entitled,  or  any  of  them,  to  any  person  or  persons, 
subject,  nevetheless,  to  the  conditions  or  restrictions  therein  contained; 
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and  that  the  same,  when  duly  executed,  should  be  deliyered  to  the 
secretary  or  other  proper  officer  of  the  Company,  and  be  kept  by  him; 
and  that  he  should  enter  a  memorial  thereof  in  a  book,  to  be  kept  at 
the  head  banking  house,  and  to  be  called  the  ''  Begister  of  Transfers," 
and  should  endorse  such  entry  on  the  deed  of  transfer ;  and  that  for 
every  such  entry  and  endorsement  the  Company  should  be  entitled  to 
2«.  Qd. ;  and  that  such  deed,  so  endorsed,  shoidd  be  sufficient  evideooe 
of  the  consent  of  the  Court  of  Directors. 

11.  That  the  person  or  persons  proposing  to  make  any  transfer  of 
shares  or  the  person  or  persons  to  whom  the  same  was  proposed  to 
be  made,  should,  seven  days  at  the  least  before  the  making  or  execut- 
ing any  such  transfer,  deliver  to  the  Court  of  Directors,  at  the  head 
banking  house,  a  notice  in  writing,  specifying  the  number  of  shares 
proposed  to  be  transferred,  and  the  name  or  names,  residence  or  rank, 
profession  or  trade  (and  if  representatives  their  character  or  title  as 
such),  as  well  of  the  person  or  persons  proposing  to  transfer  as  of  the 
*f)d41  P^^^^^  ^^  persons  to  whom  such  transfer  was  proposed  *to  be 
-'  made,  and  the  price  or  consideration  (if  any)  proposed  to  be 
given  for  the  same. 

The  seven  days'  notice  was  not  usually  required  by  the  Bank. 

On  15th  September,  Wadeson  sent  the  following  letter  to  the  direct- 
ors of  the  Bank. 

"  I  have  to  request  the  favour  of  your  preparing  a  transfer  of  six- 
teen shares  in  your  Bank,  being  Nos.  1021  to  1036  inclnsive,  from 
William  Barnett"  "to  Frederick  Stray,"  "the  oonsideration-moner 
being  512/.  With  this  I  send  the  seal^  certificates  of  the  shares,  anil 
2/.  158.  to  provide  for  stamp.  I  beg  to  add  that  the  transfer  now 
sought  to  be  made  is  a  genuine  one,  the  sale  of  the  shares  having  been 
accomplished  on  the  28th  ult.,  some  days  before  the  doors  of  the 
Bank  were  closed." 

This  letter  was  laid  before  the  Court  of  Directors  of  the  said  Bank 
on  16th  September,  who  refused  the  application,  and  communicated 
'  such  refusal  to  the  said  Mr.  Wadeson,  in  the  following  letter. 

"  In  answer  to  your  favour  of  the  15th  instant,  requesting  the  shares 
held  by  Mr.  W.  Barnett  in  this  Bank  to  be  transferred  to  Mr.  Fred- 
erick Stray,  I  beg  to  say  that  your  application  has  been  submitted  to 
the  Court  of  Directors,  and,  after  consideration,  they  have  refused  the 
same." 

It  appeared  that,  between  15th  and  17th  September,  Wadeson  had 
made  a  personal  application  at  the  Bank  for  the  Bank  to  prv^pare  the 
transfer,  and  had  been  told  by  the  officers  of  the  Bank  to  prepare  it 
himself,  for  which  purpose  they  gave  him  a  blank  form  of  transfer 
This  occurred  in  Aston's  presence  and  hearing.  The  refusal  of  Wade- 
son's  written  application,  as  above  set  forth,  was  communicated  bj 
*8<)51  ^^^^^^  ^  ^^^  defendant,  *before  Taylor  k  Aston  paid  him 
^  the  purchase*money  as  above  mentioned ;  but  it  did  not  ap- 
pear whether  it  was  known  to  Taylor  &  Aston.  The  transfers  were 
upou  printed  forms  which  had  been  given  out  by  the  Bank,  and  it 
appeared  that  sometimes  transfers  were  filled  up  at  the  Bank,  and  at 
other  times  transfers  were  given  out  by  the  Bank  to  be  filled  up  by 
the  parties.  All  such  transfers  require  execution  by  the  purohaser 
before  registration  by  the  Company ;  and,  by  the  practice  of  the  Stock 
Exchange,  the  purchaser  requiring  registration  and  new  certificate^ 
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Imping  first  paid  his  broker,  ought  to  execute  the  transfer,  and 
leave  it,  with  the  then  existing  certificates,  at  the  office  of  the  Com- 
pany for  registration,  and  then  new  certificates  are  granted  to  him  in 
his  own  name.  This  evidence  of  the  practice  was  objected  to  by  the 
plaintiff  at  the  trial,  and  the  objection  is  saved  for  the  opinion  of  the 
Court  After  3d  September,  1856,  to  have  become  a  shareholder  in 
the  Bank  was  to  incur  a  responsibility,  as  the  assets  were  far  short  of 
the  liabilities ;  and  it  did  not  appear  that  the  consent  of  the  directors 
had  ever  been  obtained  to  either  of  the  transfers,  or  that  Linton  & 
Clarke,  or  the  defendant,  or  the  plaintiff,  had  made  any  application 
to  the  Bank  in  respect  of  the  transfer  of  the  four  shares  to  the  plain- 
tiff* from  Rear- Admiral  Aitcheson.  The  proprietors  of  the  Bank,  at  a 
special  general  meeting,  held  on  20th  September,  came  to  the  following 
resolution:  "That  it  appears  to  this  meeting,  and  is  hereby  declared, 
that  the  losses  of  The  Boyal  British  Bank  have  exhausted  all  the  sur- 
plus or  reserved  fund,  and  one-fourth  part  of  the  paid  up  capital  of 
the  corporation  of  the  said  Bank."  The  governor  then,  at  the  same 
meeting,  and  with  its  assent,  declared  the  corporation  dissolved,  ex- 
cept for  the  purpose  of  ^finally  closing  and  winding  up  the  r«onr{ 
afiairs  of  the  said  Company.  *- 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiff was  entitled  to  recover  the  sum  of  648/.  10«.,  paid  to  the  defendant 
as  above  mentioned,  or  any  part  thereof,  and  interest  thereon,  or  in 
respect  of  the  second  count. 

Afontagfie  Smith,  for  the  plaintiff. — The  plaintiff  is  entitled  to  re- 
cover. He  has  paid  money  for  shares  which  he  has  never  got. 
Clause  10  of  the  charter  incorporating  the  Bank,  made  the  consent 
of  the  directors  necessary  to  a  transfer  of  the  shares.  An  application 
to  them  for  a  transfer,  by  the  person  from  whom  the  defendant 
purchased  the  shares  for  the  plaintiff,  was  refused  by  them,  after 
consideration;  and  the  applicant  communicated  their  refusal  to  the 
defendant,  before  the  defendant  received  the  purchase-money.  Be- 
fore that  time,  therefore,  the  defendant  knew  that  the  transfer  could 
not  be  effected.  But,  by  the  rules  of  the  Stock  Exchange,  the  money 
was  payable,  and  was  paid,  to  the  defendant  before  the  transfer.  The 
plaintiff  has  received  for  it  no  consideration  whatever.  It  will  be  said, 
on  the  other  side,  that  the  letters  written  on  the  plaintiff's  behalf 
to  Taylor  &  Aston  show  that  the  plaintiff  was  not  ready  and  willing 
to  accept  the  shares :  and  that  the  shares  would  have  been  of  no  value 
to  him.  But  those  letters  were  written  before  the  time  for  completion 
of  the  contract  by  payment  had  arrived.  Moreover,  they  were  not 
written  to  the  defendant,  nor  were  they  acceded  to  by  him.  They  do  not, 
therefore,  affect  the  case.  The  defendant,  having  insisted  on  the  com- 
pletion of  the  contract,  and  having  received  the  money  without  giving, 
*in  return,  the  shares,  the  only  consideration  for  its  payment,  r«oQ«r 
must  refund  the  money.  Phillpotts  v.  Evans,  5  M.  &  W.  476,f  L 
is  in  the  plaintiff's  favour.  [Lord  Campbell,  C.  J. — That  case  is  only 
a  decision  as  to  the  mode  of  calculating  the  damages.]  It  shows  that 
the  contract  could  not  be  rescinded  without  the  consent  of  both  par- 
ties. The  plaintiff  is,  at  all  events,  entitled  to  recover  under  the  count 
for  money  had  and  received.  [Lord  Campbell,  C.  J. — The  test  of 
that  will  be,  whether  the  contract  wholly  failed  by  reason  of  some- 
thing omitted  to1>e  done  by  the  vendor.    Whose  duty  was  it  to  obtain 


897  STRAT  «.  RUSSELL.    B.  T.  1859. 

the  consent  of  the  directors  to  the  transfer?]  It  was  the  duty  of  the 
defendant,  as  vendor.  In  Wilkinson  v.  Lloyd,  7  Q.  B.  27  (E.  C.  L.  B. 
vol.  68),  it  was  so  held.  The  plaintiff  there  bought  shares  in  a  com- 
pany for  the  defendant,  and  paid  him  for  them ;  bnt,  the  directors 
refusing  to  permit  the  transfer,  it  was  held  that  the  plaintiff  might 
recover  back  the  purchase-money  in  an  action  for  money  had  and 
received ;  for  that  it  was  the  duty  of  the  defendant  to  obtain  the  con- 
sent  of  the  directors.  [Lord  Campbell,  C.  J.* — ^You  have  to  show 
that  the  vendor  here  was  equally  bound,  as  was  the  vendor  in  that 
case,  to  obtain  the  directors'  consent.]  The  circumstances  are  very 
similar  in  both  cases.  That  case  proceeded  also  on  the  ground  tluU 
the  plaintiff  had  never  had  the  shares  which  he  had  contracted  to  pur- 
chase. The  same  state  of  things  exists  here.  Again,  the  present  case 
is  analogous  to  Lloyd  v.  Crispe,  5  Taunt.  249  (E.  C3.  L.  R.  vol.  1),  where 
it  was  held  that  if  the  vendor  of  a  lease,  in  which  is  a  covenant  not  to 
assign,  contract  to  assign  his  interest,  it  is  incumbent  on  him,  and  not 
on  the  purchaser,  to  procure  the  lessor's  license  for  the  assignment 
♦8981  *[Crompton,  J. — That  is  clear.  But  there  the  lessor's  license 
-'  was  part  of  the  actual  title  of  the  vendor.  Hore  we  most  con- 
sider whether  the  consideration  for  the  contract  wholly  failed.  It  does 
not  appear  that  the  plaintiff,  who  had  a  right  to  possession  of  the 
shares,  could  not  have  ultimately  obtained  them,  notwithstanding  the 
refusal  of  the  directors  to  the  transfer.  But  you  must  satisfy  ns  that» 
the  moment  the  directors  refused,  the  plaintiff's  chance  of  getting  tbe 
shares  was  entirely  and  finally  at  an  end.]  The  plaintiff  was  entitled 
to  treat  the  refusal  of  the  directors  as  final. 

il^Aerton,  contra.— Taylor  v.  Stray,  2  C.  B.  N.  S.175(E.  C.  L.  RvoL 
89),(a)  in  which  the  contract  here  in  question  was  fully  considered 
both  in  the  Court  of  Common  Pleas  and  in  the  Exchequer  Chamher, 
really  decides  the  present  case  in  favour  of  the  defendant.  Both 
Courts  came  to  the  conclusion  that  Taylor  &  Aston  were  entitled  to 
recover  from  the  present  plaintiff  the  money  which  they  had  paid,  on 
account  of  the  purchase  of  the  shares,  to  the  present  defendant.  That 
would  not  have  been  the  decision  had  not  the  Courts  been  satisfied 
that  the  present  defendant  had  done  all  that  he  was  bound  to  do  to 
entitle  him  to  the  payment.  According  to  the  practice  of  the  Stock 
Exchange,  evidence  of  which  was  properly  admitted  in  the  present 
case,  all  that  the  seller  of  shares  is  bound  to  do  is  to  be  prepared  on 
the  account  day  with  proper  transfers  and  certificates  of  the  shares; 
and,  on  his  tendering  those  documents,  the  purchaser  is  bound  to 
accept  them  and  to  pay  the  price  of  the  shares.  If  the  directors  of 
the  Company,  shares  in  which  are  thus  purchased,  refuse  to  accept  the 
♦8991  ^*°®^®''>  ^^^  consequences  of  this  *refusal  must  be  borne  by  the 
-'  purchaser.  The  consent  of  the  directors  is  not  a  oondition  pre- 
cedent to  the  seller's  right  to  be  paid.  But,  further,  upon  the  facts 
here  stated,  it  does  not  appear  that  the  directors  did  absolutely  refuse 
to  transfer  the  shares  into  the  plaintiff's  name.  It  would  rather  seem 
that  their  refusal  was  limited  to  the  preparing  the  transfer ;  for  the 
officers  of  the  bank  gave  Wadeson  a  blank  form  of  transfer,  and  told 
him  to  prepare  it  himself.  Again,  the  letters  written  for  the  plaintiff 
to  Taylor  &  Aston  fully  make  out  the  plea  that  the  plaintiff  was  not 

(a)  Judgment  affiroied  in  th*  Bxeh.  Chamber,  2  C.  B.  K.  S.  197. 
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ready  and  willing  to  accept  the  shares.  And  they  are  relevant  to 
show  the  state  of  the  plaintiff's  mind,  being  written  to  his  own  brokers, 
who  were  acting  for  him  in  the  transaction.  The  payment  made  to 
the  defendant,  in  compliance  with  the  rules  of  the  Stock  Exchange, 
by  those  brokers,  who  must  be  taken  to  have  had  full  knowledge  of 
the  facts,  is  as  binding  upon  the  plaintiff  as  though  he  had  made  it 
himself:  Bemfry  v.  Butler,  E.  B.  &  E.  887  (E.  C.  L.  B.  vol.  »6).(a) 

Montagu  Smith,  in  reply. — Taylor  r.  Stray  decides  only  that  Taylor 
k  Aaton  were  bound  to  pay  the  defendant  for  the  shares ;  not  that  the 
defendant  may  keep  the  money  as  against  the  plaintiff)  who  was  only 
bound  to  pay  it  if  the  directors  consented  to  his  becoming  a  share- 
holder ;  and  it  is  clear  that  they  have  refused  their  consent. 

Our.  adv.  vult. 
The  following  judgments  were  now  delivered. 
*Lord  Campbell,  C.  J. — The  plaintiff  first  contends  that  he  r^gAQ 
is  entitled  to  recover,  under  the  general  count  for  money  had  >- 
and  received,  on  the  ground  of  failure  of  consideration.     He  will  sue 
eeed  if  he  can  show  that  the  defendant  was  bound  to  see  that  the  trans- 
fer of  the  shares  should  be  registered  and  completed,  so  as  to  give  the 
plaintiff  a  perfect  title  to  the  shares ;  and,  further,  that  he  himself  has 
been  ready  and  willing  to  accept  them. 

If  this  transaction  is  to  be  governed  by  the  same  rules  as  a  sale  and 
purchase  of  an  interest  in  real  property,  the  plaintiff's  view  of  the 
contract  would  be  correct.  To  prove  that  it  is,  Wilkinson  v.  Lloyd, 
7  Q.  B.  27  (E.  C.  L.  B.  vol.  63),  is  relied  upon  as  an  authority.  But, 
although  the  transaction  there  was  a  sale  of  shares,  the  shares  were  of 
a  different  nature  from  those  which  we  have  to  consider,  and  the  man- 
ner in  which  the  business  was  to  be  conducted  between  vendor  and 
purchaser  Was  entirely  different.  In  Wilkinson  v.  Lloyd,  the  Court 
adopted  the  reasoning  that  the  contract  amounted  to  a  sale  by  a  part- 
ner of  his  share  in  a  partnership,  and  that  the  partnership  deed,  with 
regard  to  which  the  contract  between  the  parties  was  entered  into, 
clearly  showed  that  the  vendor  must  effect  all  that  was  essential  to  the 
transfer.  On  this  ground  the  Court  there  held  that  the  cases  applied 
which  have  been  decided  with  respect  to  the  obligation  upon  the  ven- 
dor of  a  lease  to  obtain  the  landlord's  consent  to  an  assignment, 
where  the  lease  requires  it.  Here,  the  purchase  of  shares  in  a  joint 
stock  banking  Company  was  made  at  the  request  of  the  plaintiff 
hj  a  broker  on  the  Stock  Exchange  in  London,  and  the  contract 
must  be  considered  as  made  with  reference  to  all  the  established 
^usages  of  the  Stock  Exchange.  After  the  repeated  decisions  r«QAi 
on  this  subject,  Mr.  Smith  very  properly  waived  the  objection  '■ 
made  at  the  trial  to  the  admissibility  of  the  evidence  respecting  these 
usages.  According  to  these  usages,  the  price  of  the  shares  is  payable 
on  the  one  broker  handing  over  to  the  other  the  transfers  and  certifi- 
cates. What  does  the  vendor  contract  to  sell  and  deliver  ?  Genuine 
transfers  and  certificates,  with  the  interest  and  rights  which  they  con- 
vey. There  might  be  a  condition  subsequent,  imposing  upon  the 
vendor  the  onus  of  procuring  the  consent  of  the  directors  to  the 
transfei  *  but  I  find  no  Evidence  of  such  a  condition.    In  Taylor  v. 

(a)  JadgmMt  ftfiriBMl  in  th^  Bzoh.  ChanUr,  B.  B.  A  B.  807. 
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Stray,  2  C.  B.  N.  S.  175  (E.  C.  L.  R.  vol.  89),(a)  it  was  assumed 
on  all  sides  that  Russel,  the  now  defendant,  had  done  everythtng 
which  entitled  him  to  be  paid  the  price  of  the  shares.  Willea^  J., 
there  intimates  his  opinion  that  it  was  not  the  duty  of  the  broker  of  the 
vendor  to  get  the  transfer  registered;  and  I  apprehend  that  this  duty 
devolved  on  the  purchaser,  although  he  might  have  a  right  to  call 
upon  the  vendor  afterwards  to  concur  in  the  transfer.  But  the  vendors 
subsequent  default,  if  there  were  any,  would  not  amount  to  a  total 
failure  of  consideration;  for  the  purchaser  would  still  have  the  trans- 
fers and  certificates,  with  the  means  of  completing  his  title,  or  of  ob- 
taining damages  commensurate  to  his  loss.  From  the  report  of  die 
decision  of  the  Court  of  error  in  Taylor  v.  Stray,  2  C.  B.  N.  S.  197, 
it  would  appear  that  the  two  Judges  who  expressed  an  opinion  both 
considered  that  the  purchaser  had  something  valuable  in  the  transfers 
and  certificates,  even  after  a  refusal  to  register  them;  and  Pollock,  C. 
*<)091   ^'*  ^^  ^^^^  what  the  ^purchaser  was  to  get  was  not  an  assured 

-'  transfer  into  his  own  name,  but  the  jus  disponendi.    For  these 
reasons,  although  there  had  been  an  absolute  refusal  on  the  part  of 
the  directors  to  consent  to  the  transfer,  I  should  still  have  been  of 
opinion  that  there  was  not  a  total  failure  of  consideration,  entitling 
the  plaintiff  to  recover  back  the  purchase-money.    But,  drawing  an 
inference  from  the  evidence,  I  am  inclined  to  think  that  if  the  plaintiff 
had  been  sincerely  desirous  of  having  the  transfer  completed,  and  <^ 
incurring  a  responsibility  equal  to  the  whole  of  his  fortune,  he  might 
have  gratified  his  wish ;  for  the  reluctance  of  the  directors  to  consent 
to  transfers,  in  the  insolvent  state  of  the  Bank,  probably  arose  from 
the  desire  to  prevent  substantial  shareholders  from  escaping  by  trans- 
ferring their  shares  to  men  of  straw;  and,  if  the  plaintiff  had  shown 
that  he  was  as  good  a  man  as  Mr.  W.  Bamett  and  Admiral  Aitcheson, 
I  have  little  doubt  that  his  request  would  have  been  complied  with. 
But  he  never  executed  the  transfer  deed,  without  which  the  registra- 
tion could  not  take  place;  and  he  must  have  rejoiced  in  his  repudia- 
tion, even  after  his  liability  to  his  brokers  was  established;  as,  although 
he  had  then  to  pay  the  price  of  the  shares  without  receiving  anything 
of  real  value,  he  bad  escaped  the  peril  of  being  made  a  contributory. 
The  bankruptcy  of  the  Company,  after  the  transfers  and  certificate 
had  been  handed  over  to  the  plaintiff's  broker  and  the  defendant  had 
received  the  purchase-money,  I  clearly  think  could  not  work  a  &ilQre 
of  consideration,  entitling  the  plaintiff  to  recover  back  the  purchase- 
money.     He  might  still  have  been  entitled  to  some  benefit  under  the 
bankruptcy;  and,  at  any  rate,  the  shares,  from  15th  September,  were 
at  the  risk  of  the  purchaser. 
*9031       *^h®i'6  is  another  ground  on  which  I  think  that  the  plaintiff 

^  is  not  entitled  to  recover;  from  the  evidence  it  seems  quite 
clear  to  me  that  he  was  not  ready  and  willing  to  accept  the  shares. 
The  letters  of  11th  and  12th  September  prove  that,  subsequently  to 
28th  August,  he  had  become  fully  aware  of  the  insolvent  conditioa 
of  the  Bank,  and  that,  discovering  how  unlucky  and  perilous  was  the 
bargain  he  had  made,  he  was  determined  by  all  means,  &ir  or  foul,  to 
get  rid  of  it.  We  were  told  that  these  were  bierely  letters  written  to 
his  own  brokers;  and  I  agree  that  if  he  had  merely  expressed  such 

(a)  Judgment  affirmed  in  the  Exoh.  Chamber,  2  C.  B.  K.  S.  197. 
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sentiments  in  soliloquy,  or  in  conversation  with  a  stranger,  they  would 
not  be  sufficient  evidence  to  support  the  plea  that  he  was  not  ready 
and  willing.  Bat  these  letters  are  written  to  Taylor  &  Aston,  to  be 
acted  upon  and  to  be  cominunioated  by  them  to  Bussell  and  the  parties 
from  whom  Russell,  as  the  jobber,  had  purchased  the  shares.  Taylor 
&  Aslon  are  thus  addressed:  ''Mr.  Stray  will  not  take  any  shares  in 
The  Boyal  British  Bank;  do  not  pay  any  money  on  his  account  for  or 
in  respect  of  any  alleged  purchase  by  him  of  any  such  shares."  ''Mr. 
Stray  is  advised  that  he  has  a  good  defence  to  any  proceedings  that 
may  be  instituted  against  him  in  reference  to  The  Royal  British  Bank 
shares.'*  Accordingly,  Mr.  Stray  disavowed  the  payment  made  by  his 
brokers  to  Russell,  and  only  paid  them  the  amount  under  the  judg- 
ment which  they  obtained  against  him,  after  strenuously  resisting  his 
liability  in  the  Court  of  Common  Pleas  and  in  the  Exchequer  Cham- 
ber. A  further  objection  to  this  action  for  money  had  and  received 
may  be  that,  if  the  plaintiff  is  permitted  now  to  adopt  the  payment 
made,  contrary  to  his  orders,  by  Taylor  &  Aston,  so  that  the  money 
paid  by  them  may  be  considered  money  paid  by  *him  notwith-  r«gAj^ 
standing  his  disavowal  of  the  payment,  and  notwithstanding  '- 
the  difficulty  of  fixing  the  point  of  time  when  the  promise  to  repay 
the  money  IS  first  to  be  implied;  at  all  events,  on  this  supposition, 
Taylor  &  Aston  must  be  his  agents  to  make  the  payment,  ana  then  it 
may  be  considered  a  payment  by  him  with  knowledge  of  all  the  facts 
of  the  case.  At  the  time  when  the  payment  was  made,  he  had  deter- 
mined that  he  would  not  accept  the  shares,  and  he  well  knew  that  they 
never  would  be  transferred  to  him.  Having  thus  disposed  of  the  gen- 
eral count  for  money  had  and  received,  which  is  chiefly  relied  upon, 
I  have  only  to  point  out  two  fatal  objections  to  the  plaintiff's  right  to 
recover  on  the  special  count.  First,  that  the  defenaant  never  entered 
into  the  contract  there  alleged ;  and,  secondly,  that  one  of  the  pleas  in 
bar  to  that  count  is  fully  proved.  The  special  count  alleges  that  the 
defendant  undertook  that  the  twentv  shares  in  The  Royal  British 
Bank  should  be  transferred  to  the  plaintiff,  the  breach  being  that  he 
had  not  caused  them  to  be  transferred  to  the  plaintiff;  whereas  it  has 
been  already  shown  that  the  defendant  did  not  enter  into  any  such 
undertaking,  and  that  he  performed  the  promise  which  he  actually  did 
make^  when  the  transfers  and  certificates  were  handed  over  to  the 
plaintiff's  agents,  on  their  paying  the  purchase-money.  Again,  in 
answer  to  the  general  allegation  in  the  special  count,  of  the  perform- 
ance by  the  plaintiff  of  all  conditions  precedent,  the  defendant  pleads 
in  bar  a  want  of  readiness  and  willingness  to  accept  the  shares ;  and 
this  plea,  I  think,  is  fully  proved  by  the  letters  to  Taylor  &  Aston, 
before  referred  to,  and  by  the  whole  scope  of  the  plaintiff's  conduct  in 
the  transaction  from  the  time  when  those  letters  were  written.  The 
present  case  ^resembles  very  closely  the  case  of  Remfry  t*.  r«Q/%e; 
Butler,  E.  B.  &  E.  887  (E.  C.  L.  R.  vol.  96),  which  was  decided  L  ^^^ 
by  this  Court  on  the  same  principles,  and  in  which,  upon  appeal  to  the 
Exchequer  Chamber,  our  aecision  was  a{firmed,(a)  that  Court  being 
of  opinion  that,  on  the  facts  of  the  case,  according  to  the  rules  of  the 
Stock  Exchange,  the  defendant  had  not  failed,  on  his  part,  in  com- 
pleting the  contract.    In  the  present  case  the  conduct  of  the  plaintiff 

(a)  B.  B.  A  B.  897. 
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has,  I  think,  been  very  discreditable,  in  trying  to  get  rid  of  a  fair 
bargain  when  he  found  that  it  would  turn  out  disadvantageous  to  him 
in  trying  to  throw  the  loss  of  the  640Z.  on  his  own  brokers,  without 
imputing  to  them  the  slightest  misconduct  or  failure  of  duty,  and  in 
trying  to  recover  the  amount  from  the  defendant,  who  he  knew  had 
acted  with  perfect  propriety  in  the  transaction,  and  who  he  knew  was 
liable  to  the  parties  from  whom  the  shares  were  actually  purchased. 
Still  the  plaintiff  must  have  obtained  our  judgment  if,  aooording  to 
the  rules  of  law,  he  had  been  entitled  to  it;  but  I  think  that,  according 
to  the  rules  of  law  as  well  as  the  principles  of  justice,  we  are  bound 
to  give  judgment  for  the  defendant. 

Erle,  J. — It  appears  to  me  that  the  plaintiff  has  had  no  value  for 
his  money.  He  contracted  for  shares  in  a  Bank,  to  be  delivered  at  a 
future  day:  before  that  day  the  Bank  was  known  to  be  insolvent*  and 
very  soon  after  that  day  it  stopped  payment :  so  that  the  shares  on  the 
day  were  worse  than  nullities.  It  also  appeared  that  no  shares  could 
be  transferred  without  the  consent  of  the  directors.  That  consent 
they  were  inclined  to  withhold,  because  the  Bank  was  insolvent;  and, 
^9081  ^^  ^^^  honest  ^discharge  of  their  duty  as  trustees  for  the  share- 

•'  holders  and  creditors,  they  decided  that  no  change  of  liability 
should  be  made  while  they  were  upon  the  brink  of  declaring  insol- 
vency. Then,  if  their  contract  was  construetl  only  by  its  terms,  with- 
out importing  the  usage  of  the  Stock  Exchange  and  the  coarse  of 
business  for  the  vendee  to  execute  the  transfer  before  applying  to  the 
directors  for  their  consent  thereto,  I  am  of  opinion  that  the  vendor 
was  bound  to  obtain  that  consent,  according  to  the  case  of  Wilkinson 
V.  Lloyd,  7  Q.  B.  27  (E.  C.  L.  R.  vol.  58),  and  that  he  had  failed  to  do 
so,  and  so  should  restore  the  money  paid  for  a  purchase  which  went 
off  by  the  default  of  the  vendor.  But,  according  to  the  course  of  the 
Stock  Exchange,  the  contract  of  the  vendor  was  in  part  performed  by 
the  delivery  of  transfers  executed  by  the  vendor,  with  certificates,  to 
the  broker  of  the  vendee.  Thus  the  defendant  can  maintain  that  the 
consideration  has  not  entirely  &iled ;  therefore  the  count  for  money 
had  and  received  cannot  be  supported.  Then,  with  respect  to  the  evi- 
dence that  the  plaintiff  was  not  ready  and  willing  to  perform  his  part 
of  the  contract  set  out  in  the  special  count,  I  think  the  plaintiff^s  desire 
to  annul  the  contract,  declared  to  his  own  agent,  and  a  direction  to  the 
agent  not  to  pay  the  purchase-money,  if  disobeyed  by  him,  is  no  evi- 
dence to  prove  this  issue  for  the  defendant.  But  in  the  letters  there 
is  evidence  that  the  plaintiff  would  not  have  executed  the  transfers  as 
vendee ;  and,  as  such  execution  was  a  condition  for  obtaining  the  con- 
sent of  the  directors,  on  this  ground  the  defendant  can  defeat  the  spe- 
cial count  also,  and  so  obtain  judgment  in  the  action. 
*ft071       *Crompton,  J.,  read  the  judgment  of  Hill,  J. 

-I  The  declaration  in  this  case  contained  two  counts.  First,  for 
money  had  and  received:  second,  on  a  special  contract,  alleging  that 
it  was  agreed  that  plaintiff  should  buy,  and  that  defendant  should  sell 
and  cause  to  be  transferred,  twenty  shares  in  The  Royal  British  Bank, 
and  that  defendant  had  not  sold  or  caused  to  be  transferred  the  said 
shares.  The  defendant  pleaded,  denying  the  debt  in  the  first  count, 
and  the  agreement  in  the  second ;  and  also,  as  to  the  seoond  ooont, 
denying  that  the  plaintiff  was  ready  and  willing  to  perform  the  oon- 
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tract  on  his  part ;  and,  lastly,  averring  that  the  defendant  had  sold  and 
caused  to  be  transferred  the  said  shares. 

.  It  appears  from  the  case  that,  on  28th  August,  1866,  the  plaintiff, 
through  his  brokers,  Taylor  &  Aston,  bought  on  the  Stock  Exchange 
in  London  of  the  defendant,  who  was  also  a  broker  there,  twenty 
shares  in  The  Boyal  British  Bank,  a  joint  stock  Bank  then  carrying 
on  business  in  London.    According  to  the  deed  of  settlement  of  that 
Bank,  shares  therein  were  transferrable  with  the  consent  of  the  direct- 
ors ;  and,  although  the  terms  of  the  deed  required  a  seven  days'  notice 
before  any  transfer,  such  notice  was  not  usually  required  by  the  Bank 
ia  cases  of  transfer.     The  contract  n^ade  by  the  plaintiff  was  for  15th 
September;  and,  according  to  the  practice  of  the  Stock  Exchange,  it 
was  the  duty  of  the  plaintiff  on  that  day,  by  his  brokers,  to  give  to 
the  selling  broker  (the  defendant)  the  name  of  the  party  to  whom  the 
transfers  were  to  be  made,  and  afterwards  to  pay  the  price  of  the 
shares  in  exchange  for  transfers  executed  by  the  party  conveying  the 
shares  and  certificates.    The  case  expressly  states  that  all  such  trans- 
fers require  execution  by  the  purchaser  before  registration  by  the 
Company ;  and,  *by  the  practice  of  the  Stock  Exchange,  the   t^qaq 
purchaser  requiring  registration  and  new  certificates  ought  to  ^ 
execute  the  transfer  and  leave  it  with  the  then  existing  certificates  at 
the  office  of  the  Company  for  registration,  and  then  new  certificates 
are  granted  to  him  in  his  own  name.    Until  this  is  done  the  purchaser's 
title  to  the  shares  is  not  completed.    It  further  appears  from  the  case 
that,  on  3d  September,  The  Boyal  British  Bank  was  in  such  a  condi- 
tion that  to  have  become  a  member  after  that  day  would  have  been  to 
incur  a  responsibility.      On  11th  September  plaintiff,  through  his 
attorney,  informed  his  brokers  that  he  would  not  accept  any  of  the 
shares,  and  instructed  them  not  to  pay  for  the  same.    They,  however, 
in  accordance  with  the  rules  and  practice  of  the  Stock  Exchange  (hav- 
ing previously  informed  plaintiff  to  that  effect),  on  15th  September, 
gave  the  plaintiff's  name  as  the  purchaser  of  the  twenty  shares  to  the 
defendant,  and  afterwards,  on  18th  September,  paid  the  price  of  the 
shares  to  the  defendant  in  exchange  lor  stamped  transfers,  duly  exe- 
cuted by  the  parties  transferring,  and  also  certificates  for  twenty 
shares.    It  does  not  appear  that  any  consent  to  the  fact  of  transfer  to 
the  defendant  was  ever  applied  for  to  the  Bank  and  refused  by  them. 
A  written  application  to  the  directors  to  prepare  a  transfer  of  sixteen 
shares  to  the  defendant  was  sent  to  them  on  16th  September,  which 
application  was  refused  by  them  on  the  17th  of  the  same  month ;  and 
between  the  15th  and  17th  a  personal  application  was  made  at  the 
Bank  for  the  Bank  to  prepare  a  transfer,  which  was  answered  by  one 
of  the  officers  desiring  the  applicant  to  prepare  it  himself;  and  the 
officer  handed  to  the  applicant  a  blank  form  for  that  purpose.     This 
occurrence  took  place  in  the  presence  of  one  of  the  ^plaintiff's  r^iAAg 
brokers,  but  there  is  no  statement  whether  the  plaintiff's  broker  ^ 
knew  of  the  written  application  and  refusal.    It  further  appears  that 
the  plaintiff  at  first  refused  to  recognise  the  payment  made  by  his 
brokers :  they  proceeded  by  action  against  him  to  recover  the  amount ; 
and,  after  they  obtained  judgment,  and  that  judgment  was  affirmed  in 
error,  the  plaintiff  paid  to  them  the  amount ;  and,  on  28th  December, 
1857,  the  brokers  delivered  up  the  transfers  and  share  certificates  to 
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the  plaintiff,  who  has  ever  since  kept  the  same,  and  has  now  brought 
this  action  without  having  offered  to  return  the  certificates  and  trans- 
fers, and  without  having  demanded  back  the  money  which  he  seeks  to 
recover  under  the  count  for  money  had  and  received. 

Upon  the  argument  of  the  case  before  us,  the  special  count  was  not 
much  insisted  on,  and  on  that  count  I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover.  I  am  not  satisfied  that  the  contract  set  out 
in  that  count  was  entered  into;  looking  at  the  subject-matter  of  the 
sale,  shares  in  a  bank,  and  the  place  in  which  the  sale  took  place,  the 
Stock  Exchange,  and  having  regard  to  the  rules  and  practice  of  the 
Stock  Exchange,  I  do  not  think  that  the  vendor  in  such  a  case  con- 
tracts that  the  directors  shall  accept  the  vendee  as  a  proper  person  to 
be  admitted  a  shareholder  in  the  bank.  The  case  differs  materially 
from  Wilkinson  v.  Lloyd,  7  Q.  B.  27  (E,  C.  L.  R.  vol.  68X  which  was 
relied  on  in  the  argument.  The  contract  in  that  case  was  not  made  on 
the  Stock  Exchange,  so  that  there  was  no  usage  binding  the  vendee 
to  procure  the  transfers  to  be  registered  for  the  perfecting  of  the  trans- 
fer to  him :  and,  in  that  case,  the  deed  of  the  Company,  which  was  in 
♦9101   ^^®  *knowledge  of  both  parties,  cast  the  duty  of  obtaining  the 

-■  consent  of  the  directors  on  the  vendor,  by  whose  default  alone 
it  was  that  the  consent  of  the  directors  was  not  obtained.  It  may  be 
also  not  undeserving  consideration  whether  a  different  rule  may  not 
well  prevail  in  the  case  of  a  sale  of  shares  in  a  commercial  company 
on  a  Stock  Exchange  from  that  which  should  be  applied  to  the  sale 
of  mining  shares,  which  confer  an  interest  in  real  estate,  made  between 
two  private  individuals ;  which  latter  would  appear  to  fall  within  the 
analogy,  adopted  in  Wilkinson  v.  Lloyd,  of  a  sale  by  a  termor  of  his 
lease  where  there  is  a  covenant  in  the  lease  against  assignment  with- 
out the  consent  of  the  lessor.  Further,  upon  the  special  count,  I  am 
of  opinion  that  the  plaintiff  has  failed  to  prove  that  he  was  ready  and 
willing.  It  is  manifest  that  he  was  desirous  to  avoid  a  responsibility, 
and  that  he  neither  did,  nor  was  he  willing  to  do,  any  of  the  acts  ne- 
cessary to  complete  the  transfer,  and  which,  according  to  the  practice 
of  the  Stock  Exchange  and  the  contract  which  he  made,  it  was  his 
duty  to  do.  The  plaintiff's. counsel  on  the  argument,  however,  mainly 
telied  on  the  count  for  money  had  and  received ;  and  contended  that 
the  plaintiff  had  a  right  to  recover  back  the  money  as  on  a  total  failai« 
of  consideration.  I  am  of  opinion  that  the  facts  do  not  support  such 
a  case.  As  the  money  was  paid  according  to  the  terms  of  the  contract, 
in  order  to  recover  it  back  the  burden  was  on  the  plaintiff  to  show 
such  circumstances  as  would  entitle  him  to  say  that  the  consideration 
for  which  he  paid  his  money  had  wholly  failed  without  any  default 
on  his  part.  This,  however,  the  plaintiff  has  not  done:  the  only 
,^g^j-|  ♦application  to  the  Bank  was  both  prior  to  the  payment  of  the 

^  purchase- money  and  to  the  handing  over  the  transfers  duly  ex- 
ecuted, and  the  certificates  of  the  shares.  If  the  plaintiff  was  desirous 
that  the  transfer  should  be  completed  and  his  title  perfected,  it  was 
his  duty  to  execute  the  transfers  and  leave  them  with  the  then  exist- 
ing certificates  at  the  Bank  for  registration.  If  he  had  done  so,  and 
the  Bank  had  unqualifiedly  refused  to  permit  the  transfer.,  the  plain- 
tiff might  be  in  a  position  to  raise  the  question  which  he  has  sab- 
mitted  to  the  Court     As  the  facts,  however,  stand,  he  himself  is  in 
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defanlt  in  obtaining  a  completion  of  tbe  transfer,  and  he  cannot  be  per- 
mitted to  say  that  the  consideration  has  wholly  failed,  when  the  fail- 
ure (if  such  there  be)  rests  upon  the  defkult  of  himself,  and  not  upon 
any  omission  or  default  of  the  defendant.  It  is  not  shown  that  the 
defendant  was  guilty  of  any  default  or  omission  in  respect  of  any  act 
required  to  be  done  by  him  to  complete  the  contract  on  his  part. 
There  is  another  ground,  which,  in  my  opinion,  is  conclusive  against 
the  plaintiff's  claim  to  recover  the  money  back,  viz.,  that,  at  the  time 
the  money  was  paid  in  exchange  for  the  transfers  and  certificates,  the 
plaintiff's  broker,  who  paid  the  money,  had  full  knowledge  of  all  the 
circumstances.  Certainly  the  broker  had  full  opportunity  of  know- 
ing all  the  fiMSts,  and  the  plaintiff  has  not  made  out  that  the  money 
was  paid  by  the  broker  either  in  ignorance  or  forgetfulness  of  any 
material  fact.  Upon  this  point  the  case  appears  to  fall  within,  and  be 
governed  by,  Bemfry  v.  Butler,  E.  B.  &  E.  887  (E.  C.  L.  R.  vol.  96),(a) 
relied  on  by  the  defendant's  coansel  in  the  argument. 

♦If  it  were  necessary  to  express  any  opinion  whether  the  r^^  ^ 
plaintiff  could  maintain  an  action  for  money  had  and  received  '- 
without  demanding  the  money  or  tendering  back  the  transfers  and 
certificates,  I  should  hesitate  before  affirming  that  proposition.  I, 
however,  express  no  opinion  thereon,  but  merely  mention  it  that  it 
may  not  be  thought  that  I  acquiesce  in  the  view  that  such  demand  or 
tender  were  unnecessary. 

On  the  whole  case,  therefore,  in  my  opinion,  the  judgment  must  be 
for  the  defendant. 

Crokpton,  J. — I  am  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action.  It  appears  to  me  that  he  fails  as  to  the  special 
oount,  as  he  most  clearly  was  not  ready  and  willing  to  accept  a  trans- 
fer of  the  shares  and  to  do  his  part  towards  completing  the  transfer  ; 
and  probably  also  on  the  ground  that  the  contract  set  out  in  the  de- 
claration was  not  the  one  entered  into  by  the  defendant,  and  that  the 
defendant  performed  his  part  of  the  contract  really  entered  into  by  him. 
The  plaintiff  however,  in  the  argument  before  us,  mainly  relied  upon 
his  count  for  money  had  and  received,  on  which  be  sought  to  recover 
back  the  price  which  he  had  paid  for  the  shares  as  on  a  total  failure 
of  consideration.  This  money  appears  to  have  been  paid  by  the 
agents  of  the  plaintiff,  according  to  the  terms  of  the  contract,  on  the 
name  being  given  and  the  certificates  and  transfers  being  handed  over ; 
and  it  lies  upon  the  plaintiff  to  show  such  circumstances  as  would 
make  out  a  case  of  total  failure  of  consideration.  I  am  not  satisfied 
that  the  contract  was  such  as  the  plaintiff  must  make  it  out  to  be  in 
order  to  treat  the  supposed  breach  of  it  by  the  defendant  *as  r^gi  o 
amounting  to  a  case  of  total  failure  of  consideration,  or  that  the  ^ 
plaintiff  lost  the  whole  consideration  and  got  nothing  for  his  money  by 
reason  of  the  defendant's  breach  of  the  contract,  or  that  the  money  was 
paid  in  ignorance  of  the  &cts.  In  the  first  place,  I  am  not  satisfied 
that,  according  to  the  contract,  the  defendant  engaged  that  the  banking 
Company  should  accept  the  plaintiff  as  a  member  of  the  copartnership. 
By  the  contract,  as  explained  by  the  usage  of  the  Stock  Exchange, 
the  name  was  to  be  given  on  a  certain  day,  so  that  the  vendor  might 
get  the  transfer  made  out  to  the  vendee  or  to  his  nominee,  and  he  was 

(a)  JodgmoDt  •flrmed  in  Biob.  Chamber,  B.  B.  A  B.  897. 
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then  to  hand  over  the  transfers  and  oertificates  of  shares^  and  to 
receive  his  money ;  and  there  is  nothing  that  satisfies  roe  that  anything 
more  was  to  be  done  by  the  vendor,  it  seems,  from  the  statement  as 
to  the  usage,  that  the  vendee  was  then  to  bind  himself  to  hold  the 
shares  according  to  the  terms  of  the  copartnership,  by  execating  the 
transfer,  and  it  is  sufficient  for  the  decision  of  this  case  to  say  that  it 
is  not  made  out  by  the  plcintiff  that  it  was  incumbent  on  the  vendor 
to  do  more.  The  fact  of  the  payment  being  to  be  made  on  the  band- 
ing over  the  certificates  and  transfers,  and  the  practice  stated  as  to  do 
prior  consent  being  ever  asked  for,  and  as  to  no  assent  being  ever 
refused,  make  it  very  probable  that  the  vendee  in  such  <iase  bargains 
only  for  the  delivery  of  the  shares  and  transfers,  and  takes  the  chance 
of  getting  himself  or  his  nominee  or  subvendee  accepted  and  iegi»> 
tered.  The  plaintiff  must  be  taken  to  have  known  of  the  clause  in 
the  deed  as  to  the  consent ;  and  he  may  well  have  bought,  taking  the 
chance  of  procuring  such  acceptance  or  registration  on  himself.  He 
seems  to  have  bought  the  shares,  certificates,  and  transfers,  on  the 
♦a lit!  ftgreeroent  to  pay  for  them  on  delivery  of  the  *documentB.  In 
^^*J  Wilkinson  v.  Lloyd,  7  Q.  B.  27  (E.  0.  L.  R.  vol.  53),  the  Court 
assumed  that  the  consent  to  the  assignment  was  a  part  of  the  vendor'a 
title,  as  in  the  case  of  the  sale  of  a  lease ;  but,  whatever  may  have 
been  the  case  of  the  purchase  of  the  partnership  shares  in  the  mines 
(real  property  to  some  extent),  in  that  case,  on  a  sale  between  the  par- 
ties not  according  to  any  course  of  business  on  the  Stock  Exchange, 
I  can  make  no  such  assumption  in  the  present  case,  where  the  sale 
was  according  to  the  regulations  of  the  Stock  Exchange,  which  made 
the  price  payable  on  handing  over  the  shares  and  transfers,  and  accord- 
ing to  whicn  it  is  at  least  probable  that  the  vendee  was  to  take  upon 
himself  the  duty  of  getting  the  transfers  completed  and  the  shara 
registered,  and  where,  from  the  nature  of  the  transaction,  it  seems  to 
me  very  unlikely  that  the  vendor  should  undertake  for  the  acceptance 
of  any  particular  name  or  person,  when  he  may  have  been  entirely 
ignorant  at  the  time  of  the  contract,  of  the  name  and  responsibility 
of  the  intended  transferree.  But,  further,  it  is  left  uncertain  on  the 
evidence  whether  the  plaintiff  might  not  have  got  his  name  accepted 
if  he  had  chosen.     The  evidence  of  the  refusal  on  the  one  occasion  h? 

« 

the  Bank  is  very  unsatisfactory  for  the  purpose  of  making  out  that 
they  would  not  have  ever  allowed  either  the  plaintiff  or  some  one  on 
his  behairto  have  the  shares,  and  it  is  quite  clear  to  my  mind  that 
the  plaintiff  was  not  ready  and  willing,  and  never  would  have  accepted 
a  transfer  of  the  shares.  How  can  he  then  say  that  he  has*made  oat 
that  he  did  not  get  the  shares  owing  to  the  default  and  breach  of  con- 
tract of  the  defendant?  Again,  it  is  not  made  out  to  my  satisfaction 
*91/)1  ^^^  ^^  payment  by  the  plaintiff's  *agents  was  made  in  igno- 
^  ranee  of  the  facts.  It  is  stated  that  it  did  not  appear  whether 
the  refusal  by  the  Bank  was  known  to  the  brokers  or  not ;  and  it  is 
quite  consistent  with  the  special  case  that  they  may  have  paid  with 
mil  knowledge  of  the  facts.  Again,  it  does  not  seem  to  me  to  be 
made  out  that  the  plaintiff  did  not  get  all  he  bar,^ined  for,  or  that  ha 
was  entitled  to  say  that  he  got  nothing,  and  that  he  lost  the  whole  of 
the  consideration.  According  to  the  judgment  of  the  Lord  Chief  Jus- 
tice and  the  Lord  Chief  Baron  in  the  Exchequer  Chamber,  and  the 
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remarks  of  Mr.  Justice  Cresswell  in  the  Common  Pleas,  in  Taylor  v. 
Stray,  2  C.  B.  N.  S.  175  (E.  C.  L.  B.  vol.  89),(rt)  he  seems  to  have  got 
what  he  bargained  for ;  and  at  all  events  he  had,  and  has  kept,  the 
certificates  and  transfers.  If  the  shares  had  risen  he  might  have  dis- 
posed of  them,  and  he  would  probably  have  been  entitled  to  equitable 
rights,  and  to  have  used  the  vendor^s  name  in  the  assertion  of  such 
rights,  and  he  would  have  been  entitled  to  participate  in  any  distribu- 
tion of  any  surplus  which  might  have  arisen  if  the  affairs  of  the  Bank 
had  turned  out  well.  It  seems  impossible  to  suppose  that  it  was  a  part 
of  such  a  bargain  that  there  should  be  any  guarantee  of  the  soundness 
or  solvency  of  such  a  Company.  I  think,  therefore,  that  the  plaintiff 
has  failed  in  making  out  that  the  bargain  was  such  as  entitlea  him  to 
say  that  there  was  a  breach  of  contract,  by  reason  of  which  a  total 
failure  of  consideration  arose,  or  that  he  was  prevented  by  such  breach 
from  getting  the  shares  transferred,  or  that  there  was  a  total  &ilure  of 
consi<feration  by  his  not  getting  anything  he  bargained  for,  or  that  the 
money  was  paia  in  ignorance  of  the  circumstances.  And  I  therefore 
think  that  the  defendant  *is  entitled  to  our  judgment  on  the  r#gii» 
count  for  money  had  and  received  as  well  as  on  the  special  '• 
count. 

Judgment  therefore  must  be  entered  for  the  defendant. 

After  what  has  fallen  from  some  of  the  other  members  of  the  Courts 
I  think  it  right  to  add,  though  it  is  and  ought  to  be  no  part  of  my 
judicial  determination,  that  I  am  by  no  means  surprised  at  the  plain- 
tiff's endeavouring  to  recover  back  his  money.  The  case  is  not  with- 
out difficulty,  either  in  respect  of  principle  or  of  apparent  authority ; 
and  I  do  not  attribute  to  the  plaintiff  any  moral  depravity,  either  in 
resisting  the  payment  made  by  the  brokers  after  his  direction  not  to 
pay  or  in  instituting  these  proceedings. 

Judgment  for  the  defendant. 

(a)  Jadgm«iil  ftfirm«d  In  Ui«  Bzeb.  ChAmb«r,  2  C.  B.  N.  6. 107. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
STRAY,  Appellant,  v.  RUSSELL.  Respondent.     [Fd).  6,  I860.] 

For  head-note,  see  ant^,  p.  888. 

From  the  above  decision  the  plaintiff  appealed. 

The  caae  was  now  argued(a)  by  Montagu  Smith  for  the  appellant. 
He  repeated  the  arguments  urged  m  the  Court  below,  and  contended 
that  there  was  no  such  distinction  as  was  there  drawn  by  the  Court 
between  Wilkinson  v.  Lloyd,  7  Q  B.  27  (E.  C.  L.  R.  vol.  58),  and  the 
present  case. 

^Aihertorit  Solicitor-General,  contrJ,  was  not  called  upon.         r»Qi7 

Williams,  J. — We  are  all  of  opinion  that  the  judgment  ^ 


(a)  Befora  PoUoek,  C.  B.,  Martin,  B.,  BramweU,  B.,  and  Cbannell,  B.,  WiUiam^  J.,  WUIm,  J., 
Byltt,  J.,  and  Koatiog,  J.  s 
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must  be  affirmed.  The  Chief  Baron,  however,  delivers  no  jadgmenl, 
not  having  heard  the  whole  of  the  argument 

We  all  think  that,  construing  the  contract  in  this  case  by  the  nsage 
of  the  Stock  Exchange,  subject  to  which  it  was  made,  there  was  no 
undertaking  by  the  vendor  of  the  shares  to  obtain,  absolutely,  the 
consent  of  the  directors  to  the  transfer.  At  the  most,  his  contract  was^ 
to  obtain  it  only  after  the  vendee  had  done  what  was  reasonable 
towards  obtaining  it  in  the  usual  course.  The  special  count  of  the 
declaration  fails  in  two  respects.  It  does  not  correctly  state  the  con- 
tract ;  and  the  denial,  in  the  third  plea,  of  the  plaintiff  s  readiness  and 
willingness  to  accept  the  shares  is  proved.  Nor  can  the  common 
count  be  supported  ;  for  the  transaction  did  not  fail,  and  the  transfer 
did  not  fail,  by  any  failure  on  the  part  of  the  vendor  without  the 
default  (ff  the  vendee.  The  vendee  himself' was  in  fault  for  not  taking 
the  proper  steps  to  obtain  the  transfer. 

The  rest  of  the  Court  concurred.  Judgment  affirmed* 
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Same  v.  HALL. 
Same  v.  TYLER. 

T.  H.  by  his  will  ddTised  all  hit  •staUs,  oopyhold  and  freehold,  to  hit  wife»  C.  H.,  for  life,  asd 
directed,  thai,  immediately  upon  her  death,  hit  brother,  R.  H.,  in  eaae  he  ahoald  larrtre  her, 
shonld^part  and  thare  oat,  or  diride,  all  and  tlngnlar"  the  said  eetatee*^iii  avch  ■wnnrr, 
amongit  all  my  children,  tons  and  daughters,  at  they  shall  soTorally  arriT«  at  their  agea  «f 
twenty-one  years,  as  my  said  brother  shall  think  eqaitaUe  and  fair."  lie  alao  directed  tha^  la 
ease  his  wife  should  survive  R.  H.,  she  thonld  "make  her  will,  and"  "devise  all  and  atagaUr* 
the  said  estates  "  amongst  all  my  children,  in  the  best  and  fairest  manner  that  she  eaa." 

T.  H.  died,  leaving  him  surviving  C.  H.,  three  children,  a  son  and  two  daaghtars,  aad  R.  H. 
Two  only  of  the  children,  the  son  and  one  daughter,  attained  twenty-one,  and  an  three  died  m 
the  lifetime  of  C.  H.  R.  H.  survived  C.  H.,  and  died  without  having  ever  exereiied  the  power 
of  appointment  given  him  by  the  will  of  T.  H. 

Held  that,  as  there  was  no  devise  to  the  children,  and  all  of  them  died  before  aay  power  fee 
appoint  in  their  favour  had  accrued,  no  estate  of  inheritanoe  vested,  by  implieatioa,  wader  Che 
will,  in  both  or  either  of  the  two  younger  children. 

These  were  three  actions  of  ejectment,  in  which  the  following  spe- 
cial case  was  stated  by  consent  of  the  parties  and  bj  order  of  Cole- 
ridge, J. 

Thomas  Hickman,  at  the  time  of  the  making  of  his  will  hereinafter 
mentioned,  and  thenceforth  to  the  time  of  his  death,  was  seised  to 
him  and  his  heirs,  according  to  the  custom  of  the  manor  of  Markyate, 
in  the  county  of  Hertford,  and  of  the  manor  of  Saint  Amphibal  in 
Bedbourn,  in  the  same  county,  respectively,  of  the  copyhold  mes- 
suages, cottages,  tenements,  and  hereditaments  mentioned  in  the  said 
will,  and  bad,  before  the  making  of  his  said  will,  duly  surrendered 
the  same  to  the  use  of  his  will ;  and  was  also  at  the  time  of  the 
making  of  his  said  will,  and  thenceforth  to  the  time  of  his  death, 
seised  in  fee  simple  of  the  freehold  lands,  tenements,  and  heredita- 
ments mentioned  in  the  said  will. 

*9ld1       ^^^  ^^^  Thomas  Hickman  duly  si^ed  and  published  *his 
^  last  will  and  testament  in  writing,  beanng  date  26th  December, 
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1803,  and  executed  and  attested  in  such  manner  as  the  law  then^re* 
quired  for  rendering  valid  devises  of  freehold  estates,  and  thereby  gave 
and  devised  as  follows.     ^'  First.  I  give  and  devise  unto  Charlotte, 
my  loving  wife,  for  and  during  the  term  of  her  natural  life,  all  and ' 
singular  my  several  copyhold  messuages,  cottages,  or  tenements,  with 
their  and  every  of  their  appurtenances,  situate  and  being  in  the  manor 
of  Markyate,  in  the  parish  of  Caddington,  in  the  county  of  Hertford, 
and  also  in  the  manor  of  Saint  Amphibal  in  Bedbourn,  in  the  said 
county  of  Hertford,  having  already  surrendered  my  copyholds  in  both 
of  the  aforesaid  manors  to  the  use  of  my  will.     And  I  do  give  and 
devise  unto  my  said  wife  my  freehold  estate  situate  and  being  in  that 
part  of  Market  Street  that  lies  in  the  parish  of  Studham,  in  the  county 
of  Bedford,  on  the  same  terms  hereinbefore  mentioned  respecting  the 
copyhold  estates,  she,  my  said  wife,  keeping  all  and   siijgular  my 
aforementioned  premises  in  good  and  sufficient  tenantable  repai]:,^  and 
also  insured  from  loss  or  damage  by  fire.    And  from  and  immedi- 
ately after  the  death  of  my  said  wife  it  is  my  will  that  my  brother, 
Bobert  Hickman,  of  Bedbourn  aforesaid,  bricklayer  (in  case  he  should 
survive  my  said  wife),  do  part  and  share  out,  or  divide,  all  and  sit^gu- 
lar  my  said  copyhold  and  freehold  estates,  so  given  to  my  said  wife 
as  aforesaid,  in  such  manner  amongst  all   my  children,  sons r  and 
daughters,  as  they  shall  severally  arrive  at  their  ages  of  twenlgr-one 
years,  as  my  said  brother  shall  think  equitable  and  fair ;  and  my  will 
is  that  my  said  children  shall  accept  of  such  parts,  shares,  and  propor- 
tions so  made  and  settled  by  my  said  brother  accordingly.     Q.AjLt,  in 
case  my  said  wife  shall  happen  to  survive  my  said  *brother,   r^ooA 
then  and  in  such  case  I  do  order  and  direct,  and  it  is  my  will,,  f- 
that  my  said  wife  do  make  her  will,  and  do  devise  all  and  singular 
my  said  freehold  and  copyhold  estates,  so  given  and  devised  by  me  to 
her  for  her  life  as  aforesaid,  amongst  all  my  children,  in  the  b^t  and 
&irest  manner  that  she  can.     And  as  to  my  personal  estate  and  effects,  I 
do  give  and  bequeath  the  same,  and  every  part  and  parcel  thereof,  unto 
my  said  wife,  the  better  to  enable  her  to  provide  for  and  bring  .^ip  my 
children  until  they  attain  their  respective  ages  of  twenty-one  years ; 
she  first  paying  thereout  all  niy  just  debts,  funeral  and  testamentary 
expenses  and  charges.     And  I  do  hereby  appoint  my  said  lyife  full 
and  sole  executrix  of  this  my  will  and  testament:  and  also  I  do; hereby 
make  my  brother  full  and  sole  trustee  of  my  said  will  and  afGs^rs^  and 
also  over  my  said  wife,  to  see  that  she  duly  performs  the  sama  accord- 
ing as  hereinbefore  is  mentioned  respecting  the  lifehold  estate." 

The  said  Thomas  Hickman  died  in  the  year  1804,  shortly  ^fter  the 
making  of  his  said  will,  lea^ng  his  wife,  Charlotte,  and  thi^e  chil* 
dren,  James,  Mary,  and  Charlotte,  and  also  his  brother,  Bobert,  him 
surviving.  The  said  Mary  Hickman  died  in  the  year  1810/  unmar- 
ried, and  not  having  attained  the  age  of  twenty-one  years.  ,The  said 
Charlotte  Hickman,  the  daughter,  attained  the  age  of  twenty-one 
years,  and  was  married  to  Thomas  Half  head,  and  died  in  the  year 
1830,  leaving  John,  her  eldest  son  and  heir  at  law,  the  plaintiff,  Bo- 
bert Halfhead,  and  her  said  husband,  Thomas  Half  head,  her  surviv- 
ing. The  said  John  Halfhead  and  Thomas  Halfhead  are  both  now 
dead,  and  the  plaintiff,  Bobert  Halfhead,  is  the  heir  at  law  of  the  said 
John  Halfhead,  and  of  the  said  Thomas  Hickman.    The  said  James 
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*9211  ^^^^^'^f  ^^  ^^  ^^  ^^  ^^^  "^testator,  survived  his  said  two 
^  sisters,  and  attained  the  age  of  twenty-one  years,  and  died  in 
August,  1833.  By  his  last  will  and  testament,  in  writing,  bearing 
date  23d  March,  1833,  duly  signed  and  published  by  the  said  James 
Hickman,  and  executed  and  attested  in  such  manner  as  the  law  then 
required  for  rendering  valid  devises  of  freehold  estates,  the  said  James 
Hickman  gave  and  devised  as  follows.  **  I,  James  Hickman,  of  Mar- 
ket Street,  in  the  parish  of  Caddington,  in  the  county  of  Hertford, 
bricklayer,  do  hereby  will  and  bequeath  to  jny  wife,  Martha  Hick- 
man, my  house  and  all  property,  both  real  and  personal,  for  her 
benefit,  so  long  as  she  shall  live,  and,  at  her  death,  to  be  devised  in 
what  manner  she  may  think  proper." 

At  a  court  baron  and  customary  court,  held  in  and  for  the  said 
manor  of  ^arkyate,  on  16th  July,  1805,  the  said  Charlotte  Hickman 
was  admitted  to  the  copyhold  premises  held  of  the  said  manor,  and 
devised  to  her  by  the  will  of  the  said  Thomas  Hickman. 

The  said  Charlotte  Hickman  was  also,  at  a  court  baron  and  custoih- 
ary  court,  held  in  and  for  the  said  manor  of  Saint  Amphibal  in  Red- 
bourn,  on  20th  May,  1805,  admitted  to  the  copyhold  premises  held  of 
that  manor,  and  devised  to  her  as  aforesaid. 

She  afterwards  married  John  Cosier,  and  duly  performed  the  con- 
ditions of  the  said  will  of  the  said  Thomas  Hickman,  and  continued 
in  the  possession  and  receipt  of  the  rents  and  profits  of  the  said  copy- 
hold premises  and  of  the  freehold  premises  devised  by  the  said  will, 
to  the  time  of  her  death,  which  took  place  on  17th  January,  1834. 
Robert  Hickman,  the  brother  of  the  said  testator,  Thomas  Hickman, 
died  on  or  about  10th  October,  1888,  without  having  made  any  ap 
*9221  Pp^^^™^^^  under  or  in  ^pursuance  of  the  said  will  of  the  said 
-'  Thomas  Hickman.  And  at  a  court  baron  and  customary  court, 
held  in  and  for  the  said  manor  of  Markyate,  on  29th  June,  1838,  and 
at  a  court  baron  or  customary  court  held  in  and  for  the  said  manor 
of  Saint  Amphibal  in  Bedbourn,  on  20th  June,  1838,  Martha  Hick- 
man, the  widow  of  James  Hickman,  was  admitted  tenant  of  the  said 
copyhold  premises,  held  of  the  said  manors  respectively,  to  hold  to 
her  accoraing  to  the  tenor  and  effect  of  the  said  will  of  the  said 
James  Hickman,  by  copy  of  court  roll,  according  to  the  custom  of  the 
said  manor.  And  she  has  ever  since  been  in  possession  of  the  said 
premises,  and  of  the  freehold  premises  devised  by  the  aforesaid  will 
of  the  said  Thomas  Hickman,  and  in  receipt  of  the  rents  and  profits 
thereof. 

There  is  no  peculiar  custom  in  the  said  manor  of  Markyate,  or  in 
the  said  manor  of  Saint  Amphibal  in  Bedbourn,  as  to  the  descent  of 
copyhold  lands,  and  the  descent  is  according  to  the  common  law. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiff  was  entitled  to  recover  the  premises  sought  to  be  recovered,  or 
any  part  thereof. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  judgment  was 
to  be  entered  up  for  the  plaintiff  for  such  part  of  the  premises  as  he 
was  entitled  to  recover,  with  costs ;  and  for  the  defendant  for  the  resi- 
due) if  any. 

If  the  Court  should  be  of  opinion  in  the  negative,  then  judgment 
of  nolle  prosequi,  with  costs,  was  to  be  entered  up  for  the  defendants. 
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Knawles^  for  the  plaintiff. — The  question  is,  what  estate  did  the 
children  of  the  testator,  Thomas  Hickman,  *take  in  the  pro-  r^gog 
perty  devised  by  him?  The  testator's  will  gave  a  power  of  ^ 
appointment  to  his  brother,  Robert  Hickman,  to  accrue  at  the  death 
of  the  testator's  wife,  to  whom  an  estate  for  life  was  given,  and  to  be 
exercised  in  favour  of  all  the  testator's  children,  as  they*  should  sever- 
ally arrive  at  the  age  of  twenty-one  years.  But  all  the  cliildren  died 
in  the  lifetime  of  their  mother,  so  that  the  donee  of  the  power  could 
never  exercise  it.  As,  however,  it  was  clearly  the  testator's  intention 
that  all  his  children  should  share  in  the  property,  it  is  reasonable  to 
hold  that  they  took  an  estate  by  implication,  at  his  death,  as  tenants 
in  common  in  fee.  In  Jarman  on  Wills,  vol.  1,  p.  514  (8d  ed.),  it  is 
laid  down  that  "  implied  gifts  may  be,  and  often  are,  created  by  powers 
of  selection  or  distribution  in  favour  of  a  defined  class  of  objects;  for 
where  property  is  given  to  a  person  for  life,  and  after  his  or  her 
decease  to  such  children,  relations,  or  other  defined  objects  as  he  or  she 
shall  appoint,  or,  among  them  in  such  shares  as  the  donee  shall 
appoint,  and  there  is  no  express  gift  over  to  these  objects  in  default  of 
appointment,  such  a  gift  will  be  implied ;  the  presumption  being,  that 
the  testator  could  not  have  intended  the  objects  of  the  power  to  be 
disappointed  of  his  bounty,  by  the  neglect  of  the  donee  to  exercise 
such  power  in  their  favour."  Here  there  has  been  no  neglect  of  the 
donee  of  the  power,  inasmuch  as,  in  the  events  which  happened,  he 
never  could  have  exercised  the  power.  Still,  the  principle  laid  down 
by  Jarman  applies,  and  the  Court  will  infer  that  the  testator  intended 
the  children  to  take  an  immediate  vested  interest  under  the  will.  And, 
ii'  they  took  any  interest  at  all,  it  must  clearly  have  been  as  tenants 
in  common,  as  appears  from  the  direction  to  the  donee  of  the  power 
to  "part  and  share  out,  or  divide,"  *the  property  amongst  r#Q24 
them,  and  moreover  to  do  so  at  different  times,  namely,  '*  as  •■ 
they"  should  "severally  arrive  at  their  ages  of  twenty -one  years." 
But  for  these  last  words,  Morgan  v,  Surman,  1  Taunt.  289,  Reade  v. 
Reade,  6  Ves.  Jun.  744,  and  Castenon  v.  Sutherland,  9  Ves.  Jun.  445, 
would  be  conclusive  authority  to  show  that  the  children  took  imme- 
diate vested  interests  in  fee  a^  tenants  in  common ;  such  estates  being, 
of  course,  subject  to  be  devested  by  the  exercise,  by  the  donee,  of  the 
power  of  division.  And  these  words  make  no  difference  in  the  con- 
Btruction  to  be  put  upon  the  will.  If,  however,  they  are  to  be  taken 
as  making  the  devise  a  contingent  one,  so  that  an  estate  vested  in  such 
only  of  the  children  as  attained  twenty-one,  and  only  upon  their 
attaining  twenty-one,  it  follows  that  the  plaintiff,  as  heir  at  law  of 
one  of  the  two  children  who  reached  that  age,  is  entitled  to  one-half 
of  the  property.  But  the  question  is,  does  the  contingency  point  to 
the  time  when  the  persons  are  to  come  into  enjoyment,  or  to  the 
description  of  the  persons  who  arc  to  enjoy?  The  plaintiff  contends 
that  the  time  for  coming  into  enjoyment  is  the  contingency  intended. 
But  whether  this  be  so  or  not  is  immaterial,  for,  two  of  the  children 
having  come  of  age  during  their  mother's  lifetime,  the  case  is  unaf- 
fected by  Festinp  v.  Allen,  12  M.  k  W.  279,t  where  it  was  held  that  a 
contingent  remainder  in  fee  to  such  children  of  the  tenant  for  life  as 
should  attain  twenty  one,  was  devested  by  reason  of  no  child  having 
attained  twenty-one  when  the  particular  estate  determined  by  the  death 
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of  the  tenant  for  life.  [Crompton,  J. — The  words  there  were  "who 
shall  attain  the  age  of  twenty-one  years,"  while  here  they  arenas 
they  shall  severally  arrive  at''   that  age.]      The  other  side  will, 

*9251  *P^^^^P^*  ^y  ^^^^  ^^^  remainder  was  limited  upon  a  twofold 
-'  contingency:  first,  upon  the  children,  or  some  of  them,  coming 
of  age.  and,  secondly,  upon  the  apportionment  of  the  property  between 
them,  by  the  testator's  brother,  also  taking  place.  But  Festing  r. 
Allen  snows  that  the  contingency  would  have  been  satisfied  had  onlj 
one  child  attained  twenty -one,  in  which  ca^  he  would  necessarilj 
have  taken  the  whole.  And  the  provision  ^as  to  apportionment  oalj 
subjected  the  estates  of  the  respective  children  to  being  devested  in 
case  the  donee  exercised  the  power.  [Hill,  J. — What  would  have 
been  the  rights  of  the  children  had  the  testator's  brother  died  in  the 
testator's  liibtime,  and  had  the  testator's  widow  afterwards  died  intes- 
tate ?]  The  children  would  still  have  taken  as  tenants  in  common  in 
fee. 

Bovilly  contr&. — In  all  the  cases  qited  on  the  other  side  there  was  an 
express  devise  to  children.  This  circumstance  distinguishes  them 
from  the  present  case,  where  the  will  creates  merely  a  trust  in  fiivonr 
of  the  children.  If  this  will  contains  a  devise  to  them,  it  can  be  only 
a  devise  by  implication.  Now  the  rule  applicable  to  a  devise  by  im- 
plication is,  that  the  implication  arises  only  in  favour  of  tboee  persons 
who  can  take  as  objects  of  the  power.  Here  the  power  did  not  accrue 
till  the  death  of  the  testator's  widow;  and,  as  all  the  children  died  in 
her  lifetime,  there  were  no  persons  who  could  take  as  objects  of  the 
power,  and,  therefore,  no  persona  in  whose  favour  the  implication 
could  arise.  So,  again,  the  testator,  by  directing  his  widow,  in  case  she 
*d261  ^^^^^^^  ^  brother,  the  donee  of  the  power,  to  divide  the  *pro- 
^  perty,  by  her  will,  amongst  all  the  children,  showed  an  inten- 
tion that  the  children  living  at  her  df^th,  only,  were  to  take,  and  not 
to  take  until  her  death.  In  Jarman  on  Wills,  vol.  1,  p.  516  (3d  ed.\ 
it  is  said  that  "a  gift  arising  by  implicaiitm  from  a  power  of  selection 
or  distribution,  however,  applies  to  the  persons  who  are  objects  d*  the 
power,  and  to  them  only ;  and  con8e(][uentIy,  if  the  appointment  is  to 
be  testamentary,  the  gift  takes  effect  m  fiivour  of  the  objects  living  at 
the  decease  of  the  donee,  to  the  exclusion  of  any  who  may  have  died 
in  his  lifetime,  and  who,  of  course,  could  not  have  been  made  objects 
of  an  appointment  by  will."  Kennedy  v.  Kingston,  2  J.  &  W.  431, 
Walsh  v.  Wallinger,  2  Buss.  &  M.  78,  Woodcock  v.  Renneck,  4  Beav. 
190,(a)  Winn  r.  Fenwick,  11  Beav.  438,  Crossling,  r.  Crossling,  2  Cox, 
£q.  Ca.  396,  mentioned  in  Sugden  on  Powers,  p.  592  (8th  ed.),  are 
authorities  to  that  effect.  Mackell  v.  Winter,  3  Yes.  Jun«  536,(6)  shows, 
further,  that  the  children  would  not  take  at  all,  though  living  at 
their  mother's  death,  unless  they  attained  the  age  of  twenty-one. 

Knowlea,  in  reply. — The  argument  advanced  by  the  other  side,  that 
in  the  cases  citea  for  the  plaintiff  there  was  an  express  devise  to 
children,  is  without  foundation;  those  cases  were  decided  upon  the 
ground  that  there  was  a  devise  by  implication..  And,  here,  the  whole 
scope  of  the  will  shows  that  the  testator  intended  ap  estate  by  impli- 
cation  to  vest  in  his  children  from  the  moment  of  his  death,  though 

(ti)  Affirmod  on  app«al,  1  PbillifM  73. 

\b)  AoTsning  the  judgment  of  Ui«  M.  R.,  3  Vm.  Jon.  2S6. 
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the  period  of  enjoyment  was  to  be  deferred  till  they  attained  twenty- 
one.  [Lord  Campbell,  *C.  J. — ^I  think  that  no  estate  would  ^^^Q^^T 
i^est  in  any  child  till  it  attained  twenty-one.]  None  of  the  ^ 
cases  cited  on  the  other  side,  with  the  exception  of  Crossling  v.  Cross- 
ling,  were  cases  relating  to  real  property;  and,  from  the  comment  upon 
that  case  in  Sugden  on  Powers,  p.  598  (8th  ed.),  it  may  be  inferred 
that  the  author  disapproves  of  it.  Our.  adv.  tmU, 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  all  these  cases  the  plaintiff's  claim  must  rest  on  the  supposition 
that  an  estate  of  inheritance  in  the  lands  devised  had  vested  in  both 
or  either  of  the  two  younger  children  of  the  testator.  But  we 
are  of  opinion  that  no  such  interest  did  vest  in  tb^m  or  either  of  them ; 
for  there  was  no  devise  to  them,  and  all  the  children  of  the  testator 
died  before  any  power  to  appoint  in  their  favour  had  accrued.  At 
the  death  of  the  testator,  his  wife  taking  an  estate  for  life,  the  rever- 
sion vested  in  James,  the  testator's  son,  liable  to  be  devested,  if  the 
children  had  survived  their  mother,  by  the  power  of  appointment  to 
be  exercised  by  Bobert  the  testator's  brother ;  but,  as  they  all  died  in 
the  lifetime  of  the  mother,  this  power  of  appointment  never  accrued, 
and  no  estate  in  the  devised  lands  could  have  vested  in  the  younger 
children.  The  cases  relied  upon  by  the  plaintiff's  counsel  of  Caster- 
ton  v.  Sutherland,  9  Ves.  Jun.  445,  and  Morgan  v.  Surman,  1  Taunt. 
289,  have  no  application,  for  in  each  of  these  the  testator  had  devised 
to  his  wife  for  life,  with  a  power  of  appointment  to  her  among  the 
children.  This  power  accrued  immediately  ♦on  the  death  of  r^oog 
the  testator ;  and  under  such  a  limitation  it  might  well  be  sup-  '- 
posed  that  by  implication  the  children  took  the  remainder  as  tenants 
in  common  in  fee,  subject  to  be  devested  by  an  exercise  of  the  power 
of  appointment.  But  in  the  case  at  bar  there  was  no  power  of 
appointment  till  the  death  of  the  wife,  and  in  her  lifetime  all  the  chil- 
dren died.  The  remainder  in  fee,  therefore,  remained  in  James  the 
son,  and  passed  by  his  will ;  so  that,  although  the  plaintiff  is  now  the 
heir  at  law  of  the  testator,  he  has  no  right  to  any  part  of  the  lauds  for 
which  the  ejeetme&ts  are  brought        Judgment  for  the  defendants. 


Ex  parte  SMITH.    May  10. 

H.  8.  Mrred,  under  •rtieles,  m  elerk  to  an  attorney  and  sdHoUor,  for  fonr  years,  six  montfai, 
and  Hrenty-foar  days.  He  then,  with  the  consent  of  bis  master,  was  absent  for  about  three 
yews,  during  part  of  that  time  serring  as  ensign  in  a  militia  regiment,  and,  during  the  residue, 
being  employed  as  a  surreyor  of  taxes  in  the  Inland  Revenue  Office.  He  then  returned  to  his 
original  master,  and  served  him  as  clerk,  but  not  under  articles,  for  a  period  of  five  months  and 
six  days.  Held,  that  the  latter  period  of  senrice,  as  clerk,  could  not  be  computed  with  the 
former  period  of  such  serrice,  so  as  to  make  the  requisite  period  of  flve  years'  senrice.  But 
IcAve  was  granted  to  H.  8.  to  enter  into  fresh  artielesy  to  be  stamped  with  the  same  duty  as  was 
payable  on  the  original  articles,  and  to  serve  under  suoh  fresh  articles  to  complete  the  period 
of  five  years. 

Field  moved  that  the  Examiner  might  be  at  liberty  to  examine 
Henry  Smith,  and  that  he  might  be  admitted  an  attorney  in  the  same 
way  as  if  he  had  served  the  whole  period  of  five  years  under  his 
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articles ;  or  for  leave  to  him  to  enter  into  fresh  articles,  and  serve  the 
remainder  of  the  time  necessary  to  complete  the  five  years. 

It  appeared  from  the  joint  affidavit  of  H.  T.  Smith,  an  attorney  and 
solicitor  practising  at  Davenport,  and  of  his  son  Henry  Smith,  the 
applicant,  that  articles  of  clerkship,  dated  22d  July,  1850,  had  been 
entered  into,  and  that  the  applicant  had  served  his  father,  under  them, 
♦Q9Q1   *^^^  *  period  of  four  years,  six  months  and  twenty -four  days 

^^^^  from  their  date.  That,  on  16th  February,  1855,  Henry  Smith, 
with  the  consent  of  his  father,  received  a  commission  as  en^ngn 
in  the  South  Devon  militia,  and  that  he  joined  that  regiment  and 
served  with  it  until  Ist  April,  1855.  That,  on  1st  April,  1855, 
Henry  Smith  received  an  appointment  as  supernumerary  surveyor  of 
taxes  in  the  Inland  Revenue  Office,  and  thereupon  resigned  his  com- 
mission  as  ensign  in  the  said  militia.  That  he  was  engaged  and  em- 
ployed in  such  capacity  in  London  and  Chester  from  1st  April  1855, 
until  August,  1857,  when  he  resigned  the  appointment  and  returned 
to  Devonport.  That  on  his  return  he  was  occasionally  employed  in 
his  father's  office  as  clerk,  in  the  practice  of  attorney  and  solicitor, 
until  November  in  the  same  year.  That,  in  November^  1857,  the 
South  Devon  militia  was  embodied,  and  that  he,  with  his  &ther's  con- 
sent, received  a  new  commission  as  ensign  in  the  said  regiment,  and 
that  he  served  as  such  ensign  until  May,  1858.  That  from  1st  Julv, 
1858,  to  7th  December,  1858,  being  a  period  of  five  months  and  six 
days,  he  actually  and  really  served,  and  was  employed  by  his  fiither 
as  his  clerk  in  the  practice  of  an  attorney  and  solicitor ;  and  that  the 
said  period  of  five  months  and  six  days,  together  with  the  previous 
period  of  four  years,  six  months  and  twenty-four  days,  make  a  period 
of  five  years ;  and  that  the  applicant  was  then  still  in  the  employment 
of  his  father  as  such  clerk. 

Field,  in  support  of  the  application. — The  affidavit  shows  that  the 
applicant  has  actually  served  for  a  complete  period  of  five  years, 
though  the  service  was  not  continuous.  [Crompton,  J. — ^For  a  portion 
iHQo/yi   of  the  time  during  which  he  served,  he  was  not  under  any  articles 

^^^J  ♦atalL]  That  isso:andInreTaylor.4B&a841(E.C.L.B. 
vol.  10),  is,  at  first  sight,  an  authority  against*him.  But  that  case  does  not 
absolutely  decide  that  the  whole  service  must  be  under  articles.  Ex 
parte  Hubbard,  1  Dowl.  438,  and  Ex  parte  Frost,  8  Dowl.  822,  are  in 
favour  of  the  application.  [Lord  Campbell,  C.  J. — ^Your  application 
can  be  supported  only  on  the  ground  that  there  was  a  virtual  five 
years^  continuous  service.]  It  must  be  conceded  that  the  service  was 
not  continuous.  But,  at  all  events,  leave  should  be  granted  to  the 
applicant,  under  the  circumstances,  to  enter  into  fresh  articles  and 
serve  under  them  for  the  remainder  of  the  time  necessary  to  complete 
the  five  years.  [Crompton,  J. — Is  there  any  authority  for  such  an 
application  ?]  In  Chitty's  Archbold's  Practice,  vol.  1,  p.  88  (9th  ed., 
by  Prentice),  it  is  said,  "  The  Court  have  power"  "  to  discharge  the 
articles,  and  enable  the  clerk  to  enter  into  fresh  articles  so  as  to  com- 
plete the  five  years'  service;"  and,  at  p.  84,  **the  period  of  service 
under  the  fresh  articles  must  be  for  the  residue  of  the  term  of  five 
years,  so  as  to  make  up  a  full  five  years'  actual  service."  [Cbomptok, 
J. — If  leave  be  grantea,  it  is  to  be  understood  that  the  applicant  most 
get  the  fresh  contract  stamped  wicn  the  same  duty  as  was  payable  oa 
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the  original  articles.  The  stamp  on  the  first  articles  will  be  allowed, 
on  his  delivering  them  ap  to  the  Commissioners  of  Stamps  within  six 
months  of  the  execution  of  the  new  articles.] 

Per  CuBiAM.(a)— On  that  understanding,  the  applicant  may  have 
leave  to  enter  into  fresh  articles.  Leave  accordingly. 

(a)  Lord  Campbell,  C.  J.,  Erie,  J.,  CromptoD,  J.,  and  Hill,  J. 


♦Ex  parte  BIRD  and  Others.    May  11.  [*981 

The  Local  OoTemmeol  Aofc,  1858,  21  A  32  Viot  o.  98,  t.  18,  empowers  any  ratepayer  who 
diepates  the  Talidity  of  a  vote  for  the  adoption  of  the  Act»  to  appeal  to  one  of  Her  Majestjr'e 
prioolpal  Seeretaries  of  State,  who  may,  after  inqairjr,  "iesae  Bach  order  thereon  ai  he  may 
deem  reqaisite  to  determine  the  qaeationi  arlBing  on  sneh  appeal,  and  as  to  the  yalidity  or 
iavalidity  of  saeh  TOte."  By  seet  81,  "all  orders  made  by  one  of  Her  Majesty's  prineipal 
Seeretaries  of  State  in  porsnaoee  of  this  Act  shall  be  binding  and  eonelusiye  in  respect  of  the 
matters  to  whl'jh  they  refer." 

Held,  tbaf  an  order  issued  by  the  Secretary  of  State,  npon  an  appeal  to  him  by  mtepayen 
under  aeet  18  of  the  Act,  whereby  he  determined  the  Talidity  of  the  vote  appealed  against,  was 
binding  and  eonclnsire,  by  reason  of  sect  81,  although  it  was  donbtfal,  on  the  face  of  the  order, 
whether  his  ratio  decidendi  was  good.  And  therefore  the  Court  refused  to  issue  a  mandamus  to 
the  summoning  officer  of  the  district  in  which  the  vote  had  been  taken,  to  summon  a  meeting 
of  the  ratepayers,  and  ascertain  by  a  poll  whether  the  Act  should  be  adopted. 

This  was  an  application  for  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  commanding  one  George  Gelder  to  summon  a  meeting 
of  the  ratepayers  of  a  district,  proposed  to  be  called  The  Mold  Oreen 
District,  in  the  West  Biding  of  the  county  of  York,  to  ascertain,  by 
meaifs  of  a  poll,  whether  the  said  ratepayers  would  adopt  the  provi- 
sions of  The  Local  Government  Act,  1858,  21  k  22  Vict.  c.  98. 

It  appeared  from  the  aiBdavits  that  a  petition  had  been  presented, 
under  The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98,  s.  16,  to 
one  of  Her  Majesty's  principal  Secretaries  of  State,  petitioning  him 
to  settle  the  boundaries  of  the  said  proposed  district.  That  thereupon, 
after  an  inquiry  as  to  the  propriety  of  the  boundaries  proposed  in  the 
petition  had  been  made  by  an  inspector  appointed  for  the  purpose,  the 
said  Secretary  of  State  made  an  order  settling  the  boundaries  of  the  said 
district,  and  appointed  Gelder  to  be  the  summoning  officer  for  the  pur- 
poses mentioned  in  the  said  Act.  That  Gelder  afterwards  gave  due 
notice  that  a  meeting  would  be  held,  on  18th  December,  1858,  at  a 
'^place  within  the  said  district,  for  the  purpose  of  considering  a  r«Qqo 
resolution  for  the  adoption  of  the  Act.  That  the  meeting  was  '- 
accordinglv  held;  Gelder  chosen  the  chairman;  and  a  resolution 
moved  and  seconded  that  The  Local  Government  Act,  1858,  should 
be  adopted  in  the  district.  That  an  amendment,  that  the  Act  should 
not  be  adopted,  was  then  proposed;  but  that  the  chairman  refused  to 
receive  it,  and  put  the  resolution  for  the  adoption  of  the  Act,  calling 
for  a  show  of  hands,  which  he  declared  to  be  in  favour  of  the  resolu- 
tion, although  the  majority  of  those  present  held  up  their  hands  against 
the  resolution.  That  several  of  the  ratepayers  present  thereupon 
called  on  the  chairman  to  divide  the  meeting,  but  he  refused  to  do  so. 
That  a  poll  was  then  demanded,  which  he  refused  to  grant,  and, 
declaring  that  the  resolution  was  carried  and  the  nieeting  at  an  end. 
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left  tlie  room.  That,  on  24tli  December,  1858,  Gre]der  published  a 
notice  in  a  local  newspaper  that  the  Act  was,  on  18th  December,  1858, 
duly  adopted  by  the  said  district.  That  several  of  the  ratepayers  of 
the  district,  within  fourteen  days  from  this  declaration  of  the  vote, 
appealed  to  one  of  Her  Majesty's  principal  Secretaries  of  State»  dis- 
puting the  validity  of  the  vote,  and  setting  forth  the  grounds  on  whicli 
they  disputed  its  validity  .(a)  That,  on  4th  March,  1869,  another  of 
Her  Majesty's  principal  Secretaries  of  State  issued  an  order,  whereby, 
after  reciting  the  appeal,  and  that  inquiry  into  it  had  been  duly  made, 
and  the  result  reported  to  him,  he  decided  that  Gelder,  as  summoning 
officer  of  the  meeting,  was  justified  in  refusing  to  put  the  proposed 
^Qoo-i  amendment;  that  the  resolution  in-&vour  of  the  ^adoption  of 
^  the  Act  was  carried  at  the  meeting;  that  the  majority  of  the 
meeting  voted  in  favour  of  such  resolution ;  that  Gelder  was  not  bound 
to  have  divided  the  meeting,  he  having,  previously  to  the  demand  for 
a  division,  declared  the  majority,  by  show  of  hands,  to  be  in  favour 
of  the  adoption  of  the  Act ;  that  Gelder  was  justified  in  refusing  to 
grant  a  poll,  he  having  declared  the  meeting  at  an  end  before  such 
poll  was  demanded;  and  that  the  vote  for  the  adoption  of  the  Act  was 
a  valid  vote. 

Jfanisty,  in  support  of  the  application. — Although  the  dissatisfied 
ratepayers  have  appealed  to  a  Secretary  of  State,  the  grounds  stated 
in  the  affidavits  show  that  they  are  entitled  to  obtain  this  mandamus. 
It  is  clear  that  the  order  made  by  the  Secretary  of  State  on  the  appeal 
is  invalid  on  the  face  of  it,  inasmuch  as  it  shows  that  he  has  miscon- 
ceived  the  law  upon  the  subject.  The  Local  Government  Act,  1858, 
21  &  22  Yict.  c.  98,  s.  13,  clause  4,  enacts,  with  reference  to  the.  pro- 
ceedings at  a  meeting  called  to  consider  the  adoption  of  the  Act;  that 
"  the  chairman  shall  propose  to  the  meeting  the  resolution  for  the 
adoption  of  the  Act,  and  the  meeting  shall  decide  for  or  against  such 
adoption;  Provided  that,  if  any  owner  or  ratepayer  shall  demand 
that  such  question  be  decided  by  a  poll  of  the  owners  and  ratepayers, 
such  poll  shall  be  taken  by  voting  papers  in  the  Form  A.  given  in  the 
schedule  to  this  Act,  in  the  same  way,  and  with  the  same  conditions 
as  to  notice  of  voting,  delivery,  filling  up,  collection,  examination, 
declaration  of  the  result,  custody  of  voting  papers,  penalty  for  n^lect 
or  refusal  to  comply  with  the  provisions  of  the  Act,  scale  of  votes, 
^QQA-i  and  in  all  other  respects  whatsoever,  as  is  ♦provided  in  The 
^^*J  Public  Health  Act,  1848,  in  respect  of  the  election  of  Local 
Boards  of^  Health ;  and  if  no  poll  is  demanded,  or  if  the  demand  for 
a  poll  is  withdrawn  by  the  parties  making  the  same,  a  declaration  by 
the  chairman  shall,  in  the  absence  of  proof  to  the  contrary,  be  suffi- 
cient evidence  of  the  decision  of  such  meeting.*'  From  this  enactment 
it  appears  that  any  rate-payer  may  demand  a  poll  as  a  matter  of  right 
Yet  the  Secretary  of  State  has  decided  4.hat  Gelder  was  justified  in 
refusing  to  grant  a  poll.  It  appears,  moreover,  from  the  affidavits, 
that  a  poll  was  demanded  before  Gelder  had  declared  the  meeting  at 
an  end :  the  ratio  decidendi  of  the  Secretary  of  State,  on  this  point,  is 
therefore  founded  on  a  misapprehension  of  the  facts.  The  vote  for 
the  adoption  of  the  Act  was  invalid,  no  poll  having  been  taken ;  wh^ 

(re)  See  The  Local  Oovernmeot  Aot,  1868,  21  A  22  Viet  e.  98,  i.  18,  cited  poe^  pw  fU, 
Bote  (a). 
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ther  or  no  the  chairman  of  the  meeting  was  bound  to  put  the  amend- 
ment, he  was  bound  to  divide  the  meeting.  [Lord  Campbell,  C.  J. — 
Having  appealed  to  the  Secretary  of  State,  are  you  not  concluded  by 
his  decision  that  the  rate  is  valid  ?]  The  appeal  to  him  was  made  in 
order  that  it  might  not  be  said,  on  the  other  side,  that  the  present 
application  for  a  mandamus  was  premature,  the  remedy  given  by  the 
Act  not  haying  been  first  resorted  to.  Such  an  argument  must  have 
prevailed,  by  reason  of  sect.  18(a)  of  the  Act,  had  there  been  r^goK 
no  *appeal.  The  applicants  ought  not,  therefore,  to  be  bound  ^ 
by  the  decision  on  that  appeal.  [Hill,  J.— By  sect.  81  "  all  orders 
inade  by  one  of  Her  Majesty's  principal  Secretaries  of  State  in  pur- 
suance of  this  Act  shall  be  binding  and  conclusive  in  respect  of  the 
matters  to  which  they  refer."  Crompton,  J. — The  Act  makes  the 
Secretary  of  State  the  person  who  is  finally  to  decide  the  matter.  If 
we  granted  this  mandamus  we  should  order  that  to  be  ascertained 
which  has  been  ascertained  already.]  The  decision  of  the  Secretary 
of  State  ought  to  be  considered  as  no  decision,  for  it  is  bad  in  law. 
[Lord  Campbell,  C.  J. — Be  the  ratio  decidendi  good  or  bad,  the  Act 
makes  the  order  binding  and  conclusive.] 
Per  CUBIAM.(6) — The  rule  must  be  refused.  Rule  refused. 

(o)  Wbieh  enscts  that  "  it  i hull  be  lawful  for  any  owner  or  ratepayer  who  dispntei  the  Talidity 
of  the  Tote  for.the  adoption  of  thii  Act  to  appeal  within  fourteen  days  from  the  declaration  of 
Ike  Tote  to  one  of  Her  Majesty's  principal  Secretaries  of  State,  setting  forth  the  grounds  on 
whioh  he  dispotes  the  Talidity  of  saeh  vote,  and  it  shall  be  lawfal  for  any  of  Her  Majesty's 
priaeipal  Secretaries  of  State,  on  such  appeal,  to  direct  inquiry  hj  any  officer  employed  by  him 
in  the  execution  of  this  Act,  into  the  cireumHanoes  of  the  case,  and  to  issne  such  order  thereon 
ai  he  may  deem  requisite  to  determine  the  questions  arising  on  such  appeal,  and  as  to  the 
Tslidity  or  inTalidity  of  such  Tote." 

(A)  Lord  Campbell,  C.  J.,  Brie,  J.,  Crompion,  J.,  and  Hill,  J. 


The  QUEEN  t;,  FINNIS.    May  11. 

Where  guardians  of  a  poor  law  nnion  are  surcharged  by  the  auditor  of  an  audit  district,  and 
■pplieation  ia  made  to  a  justice  to  Issue  a  distress- warrant  to  leVy  the  sum  surcharged,  if  the 
ttetatable  proof  of  the  surcharge  required  by  sUt  11  A  13  Viet,  ei  91,  s.  9,  be  complete,  the 
jaitiee  has  no  power  to  inquire  into  the  Talidity  of  the  grounds  for  the  surcharge,  but  must 
issae  the  warrant    If  he  refuses  to  issue  it,  the  Court  will  compel  him,  by  a  rule,  to  do  so. 

BuLE,  calling  upon  Thomas  Finnis,  Esq.,  one  of  the  aldermen  and 
justices  of  the  peace  for  the  city  of  London,  Henry  Potter,  Samuel 
Long,  and  William  Alliston  Lamprell,  three  of  the  guardians  of  the 
poor  of  the  West  London  Poor  Law  Union,  to  dhow  cause  why  the 
said  Thomas  Finnis  should  not  issue  a  distress-warrant,  *to  r^oQfi 
levy,  upon  the  goods  and  chattels  of  the  said  Henry  Potter,  ^ 
Samuel  Long,  and  William  Alliston  Lamprell,  the  sum  of  4/.  9^.,  dis* 
allowed  by  the  auditor  of  the  London  Audit  District  in  the  accounts 
of  the  said  Union,  and  certified  by  the  same  auditor  to  be  due  from 
the  said  three  guardians. 

It  appeared  from  the  affidavit  of  the  auditor,  upon  which  the  rule 
was  granted,  that,  in  June,  1858,  he  held  an  audit  of  the  accounts  of 
the  Union ;  that  he  then  saw  cause  to  surcharge  the  three  guardians 
named  in  the  rule,  in  respect  of  a  certain  payment,  or  aggregate  of 


986  REGINA  v.  FINNI8.    E.  T.  1859. 

payments,  amounting  to  6^.,  which  were  debited  in  the  account  for 
common  charges  in  the  general  ledger  of  the  said  Union,  which  pay- 
ments he  considered  had  been  illegally  made  and  had  been  authorized 
by  them.  That  he  thereupon  gave  them,  respectively,  notice  that  he 
would  be  ready  to  hear  them,  at  a  time  and  place  appointed,  if  they 
were  desirous  of  showing  cause  against  being  so  surcharged.  That 
Potter  attended  the  appointment,  and  show^  cause,  but  Long  and 
AUiston  did  not  attend.  That  the  auditor,  after  hearing  Potter,  deter- 
mined that  the  sum  of  42L  99.,  being  part  of  the  said  sum  of  61,  was 
an  illegal  payment,  not  chargeable  on  the  poor-rates,  and  that  it  had 
been  authorized  by  the  said  three  guardians;  that,  consequently,  he 
surcharged  them  with  the  said  amount,  and,  on  the  same  day,  entered 
his  certificate  in  the  general  ledger  that  he  had  disallowed  the  said 
sum  of  4/.  95. ;  that  be  had  surcharged  the  three  guardians  with 
the  same;  and  that  the  same  was  due  from  them.  That  he 
also  entered  at  the  foot  of  this  certificate  his  reasons  for  mak- 
ing the  said  surcharge,  as  follows:  "My  reason  for  this  dis- 
allowance is,  that  the  sum  disallowed  and  surcharged  was  paid  for 
*9371  *^  dinner  and  refreshments  at  an  hotel  at  Hanwell,  on  a  visit 

-*  made  by  the  guardians  of  the  West  London  Union  to  inspect 
the  school  and  arrangements  connected  therewith  at  that  place;  it 
not  being  proved  to  me  that  such  expenses  were  necessary,  or  pro- 
perly chargeable  on  the  poor-rates.^'  That,  on  Sd  March,  1859,  as 
the  said  guardians  had  neither  paid  the  amount  so  surcharged  and  cer- 
tified to  be  due  nor  appealed  to  the  Poor  Law  Board  against  the 
decision  of  the  auditor,  the  auditor  laid  an  information  before  one  of 
the  aldermen  and  justices  of  the  peace  for  the  city  of  London,  charging 
the  said  guardians  with  not  having  paid  the  said  amount,  upon  which 
a  summons  was  issued ;  and  that,  on  6th  March,  the  said  guardians 
appeared,  in  pursuance  thereof,  before  the  said  Thomas  Finnis,  and 
tne  auditor  also  attended.  That  .the  auditor  then  proved  all  that  he 
is  required,  by  stat.  11  &  12  Vict.  c.  91,  s.  9,  to  prove  at  the  hearing 
of  such  a  summons;  whereupon  the  said  guardians  contended  that  the 
auditor's  decision  was  wrong  in  law.  That  the  auditor  then  objected 
that  the  said  Thomas  Finnis  had  no  jurisdiction  to  determine  whether 
the  auditor's  decision  was  right  or  wrong ;  that  the  guardians  had  no 
right  of  appeal  to  the  said  Thomas  Finnis;  that  their  only  right  of 
appeal  was  to  the  Court  of  Queen's  Bench  or  to  the  Poor  Law  Board ; 
and  that  the  said  Thomas  Finnis  was  bound  to  issue  distress-warrants 
to  levy  the  amount  certified  by  the  auditor  to  be  due  from  the  said 
guardians.  That,  at  the  suggestion  of  the  said  Thomas  Fiimis,  the 
further  hearing  of  the  information  was  adjourned  till  the  said  guardi- 
ans should  have  appealed  to  the  Poor  Law  Board.  That,  on  1st 
April,  1859,  however,  the  said  guardians  not  having  so  appealed,  the 
summons  was  again  heard  at  Guildhall,  before  the  said  Thomas  Fin- 
*9S81   °^^'  ^^^^  ^^^  auditor  and  the  *said  guardians  then  appearing; 

^  and  the  said  Thomas  Finnis  then  permitted  the  said  guardians 
to  dispute  the  right  of  the  auditor  to  surcharge  them  in  respect  of  the 
said  payment,  and  decided  that  the  said  payment  was  not  contrary  to 
the  statutes  relating  to  the  poor,  or  to  the  rules  and  orders  of  the  Poor 
Law  Board;  he  thereupon  dismissed  the  summons  and  refused  to 
grant  a  distress- warrant  to  enforce  the  surcharge. 
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The  attorney  who  attended,  on  behalf  of  the  said  three  guardians, 
at  the  hearing  of  the  summons  by  the  said  Thomas  Finn  is  made  affi- 
davit, in  opposition  to  the  rule,  that,  at  the  first  hearing  of  the  sum- 
mons, he  contended  before  the  said  Thomas  Finnis  that  the  auditor 
was  bound  to  prove  that  he  had  given  notice,  in  some  newspaper  cir-  • 
culating  within  the  West  London  Union,  of  the  holding  of  his  audit, 
as  required  by  stat  11  &  12  Vict.  c.  91,  s.  7,  and  that  he  had  complied 
with  all  the  other  provisions  in  the  diflferent  statutes  having  reference 
to  the  audit  of  accounts :  that,  at  the  second  hearing,  the  deponent 
further  objected  that  the  auditor  had  not  shown  that  the  payment 
made  by  the  said  guardians  was  contrary  to  the  statutes,  or  to  any 
order  or  regulation  of  the  Poor  Law  Board:  that  the  auditor  had 
no  right  to  object  to  parts  of  items,  but  ought  to  have  disallowed  the 
whole  item ;  and  that  he  had  no  right  to  proceed  against  the  said 
three  guardians  only,  the  payment  having  been  made  by  them  by  the 
direction  of  the  entire  board  of  guardians. 

Hawhins  now  showed  cause. — The  decision  of  the  aldermen  was 
right.  The  payment  made  by  the  guardians  was  properly  chargeable 
on  the  poor-rates,  and  ought  to  have  been  allowed  by  the  auditor. 
[Crompton,  J. — You  would  make  the  alderman  a  judge  of  appeal 
from  the  decision  of  the  auditor.  But  the  alderman  had  no  jurisdiction 
of  *that  kind.  This  Court  alone  has  power  to  reverse  the  audi-  r»Qog 
tor's  decision.  While  it  remained  unreversed,  the  alderman  »- 
was  bound  to  issue  the  warrant  to  enforce  it.]  It  was  incumbent  on 
the  auditor  to  prove  to  the  alderman  that  the  audit  at  which  the  order ' 
was  made  was  properly  held.  Stat.  11  &  12  Vict.  c.  91,  s.  7,  requires 
the  auditor  to  give  notice  of  the  audit,  in  some  newspaper  circulating 
within  the  Union,  a  reasonable  time  prior  to  the  holaing  of  his  audit. 
And,  by  stat.  7  &  8  Vict.  c.  101,  s.  83,  he  is  to  give  to  the  overseers 
or  other  officers  fourteen  days'  notice  of  the  audit.  He  did  not  prove 
before  the  alderman  that  he  had  complied  with  these  statutory  provi- 
sions, or  either  of  them.  [Lord  Campbell,  0.  J. — Can  it  be  said  that 
an  omission  to  comply  with  these  enactments  would  make  the  audit 
bad,  it  having  been  actually  held  ?  Hill,  J. — The  alderman  decided 
that  an  order  made  at  an  audit  was  wrongly  made;  not  that  no  audit 
was  held,  and  therefore  no  valid  order  made.]  The  Queen  v.  Linford, 
7  £.  &  B.  950  (E.  C.  L.  B.  yol.  90),  appears  to  be  against  the  guardians 
on  this  point;  but  Begina  i;.  Two  Justices  of  Brecknockshire,  reported 
7  £.  &  i).  951,  n.  (a),  is  in  their  favour.  It  was  there  held  that,  on  an 
application  to  this  Court  similar  to  the  present,  it  must  be  shown  that 
all  was  correctly  done  before  the  justices.  But,  further,  if  the  pay- 
ment was  bad,  the  auditor  ought  to  have  surcharged  all  the  guardians. 
[Lord  Campbell,  C.  J. — We  cannot  interfere  with  the  auditor's  dis- 
cretion in  a  matter  within  his  jurisdiction.] 

Luah^  contr^  was  not  called  upon. 

Per  CuBiAM.(a)       Bule  absolute,  to  lie  in  the  office  for  a  month. 


B.  k  B.y  YOL.  I. — 88 


LM.(a)       Bule  absolute,  to  lie  in  the  office  foi 

(a)  Lord  CampbtU,  C.  J.,  Srl«,  J.,  CromploDi  J.,  and  HiU,  J. 

L.  I.— 88 
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*940]      *WABD  and  Another,  v.  LOWNDES.    May  11. 

A  dMlsratioB  under  leoU.  68,  89  of  The  Comnon  I«aw  Proeedsre  Aet»  18M  (17  A  18  Tlet  e. 
125),  claiming  a  mandamni  to  enforce  payneoi  of  a  debt  doe  to  the  plaintiffe.  Deed  sckt  itatc  tkt 
aiAoant  of  the  ram  claimed.  On  the  Jury  finding  the  fmrticnlar  anoant  dac,  a  maadasai  v3l 
iMoe,  as  part  of  the  Judgment*  commanding  payment  of  that  amount. 

A  plea  lo  aneh  declaration,  that  the  alleged  eaueea  of  actiou  did  not  aeenM  irithiD  aix  yews 
ia  bad. 

CommifBlonen  under  the  T.  Improrement  Act,  1847,  became  Indebted  to  plaintife  fer  worit, 
labour,  Ac,  done  between  1848  and  1853.  By  a  prorisional  order  of  the  General  Board  e( 
Health,  confirmed  by  The  Public  Health  Supplemental  Act,  1855,  The  Publie  Hcftltfa  Aet,  IMS^ 
was  applied  to  T. ;  the  powers  of  the  Commissioners  under  the  local  Act  were  delermiacd;  sai 
all  the  property  of  the  Commissioners  was  transferred  to  the  T.  Local  Board  of  Health.  t«  be 
held  on  the  same  trusts  and  for  the  same  purposes  as  by  the  Commissioners.  The  order  abs 
declared  that  all  debts  contracted  or  payable  by  the  Commissioners  should  be  satisfied  by  ths 
Local  Board  out  of  such  of  the  transferred  property  as  would  originally  have  been  ehargeaUf : 
provided  that,  if  such  property  were  insufficient,  the  deficiency  should  be  charged  upon  the  rares 
leviable  under  The  Public  Health  Aot*  1848,  in  the  parts  which  would  have  been  chargeable  bat 
for  the  order. 

Declaration  by  plaiutiSs  against  the  clerk  of  the  T.  Local  Board,  claiming  a  nwudamui  &r 
the  levying  of  a  rate  by  the  Local  Board  (the  transferred  property  being  insuffideat)  fur  tW 
payment  of  the  debt  contracted  by  the  Commissioners  under  the  Local  Act. 

Fifteenth  plea :  that  the  alleged  causes  of  action  did  not  accrue  within  six  yeara.     Held  had. 

Sixteenth  plea :  that  the  alleged  cause  of  claim,  exclusive  of  the  demand  of  a  rate,  did  oot 
accrue  within  six  calendar  months  before  suit.  Held  bad :  for  that  sect.  89  of  The  PoWie 
Health  Act,  1848,  which  gives  the  Local  Board  power  to  levy  retmspeotive  rates  <*  for  the  f^y- 
ment  of  charges  and  expenses  which  may  have  been  incurred  at  any  time  within  six  OMathi 
before  the  making  of  the  rate,*'  did  not  apply  to  rates  for  the  payment  of  any  of  the  debts  cos- 
tracted  by  the  (Commissioners  and,  by  the  provisional  order,  transferred  to  the  Local  Beard. 

Judgment  aflirmed  in  the  Bxohequer  Chamber. 

Qussre,  by  that  (^urt,  whether,  if  more  than  six  years  had  elapsed  between  the  eoatraetiBC 
of  the  debt  by  the  Commissioners  and  its  transfer  to  the  Local  Board,  a  plea  to  that  elect  w>i&M 
not  have  been  good  ? 

Dbclaration  by  Henry  Ward  and  Henry  Ward  the  younger,  against 
Joseph  Lowndes,  as  and  who,  at  the  commencement  of  this  sail,  was, 
the  clerk  to  the  Local  Board  of  Health  for  the  district  of  the  township 
of  Tunstall,  in  the  county  of  Stafford  (the  same  being  a  non-corftoratie 
district  within  the  meaning  of  The  Public  Health  Act,  1848),  duly  ap- 
pointed under  the  provisions  and  for  the  purposes  of  the  said  Act. 
The  first  count  stated  that,  after  the  making  and  passing  of  The  Tun- 
^A-ii  8tall  ♦Improvement  Act,  1847,  and  before  the  making  of  tbf 
J  provisional  order  thereinafter  mentioned,  the  Tunstall  Improve- 
ment Commissioners,  in  the  last-mentioned  Act  mentioned,  did,  for  tbe 
purpose  of  providing  a  new  market-place,  and  in  pursuance  of  tbe 
provisions  of  the  last-mentioned  Act,  publish  an  adverlisement 
whereby  the  said  Commissioners  agreed  to  give  a  premium  of  20L  to 
the  architect  who  should  produce  the  best  and  most  approved  plan  of 
a  covered  market,  market-house,  and  hotel,  provided  the  person  fur- 
nishing the  selected  plans  should  not  afterwards  be  employed  as  archi- 
tect for  the  said  buildings.  That  the  plaintiffs,  being  architects,  pro- 
duced a  plan  which  was  the  best  and  most  approved  plan  of  the  said 
covered  market,  market-house,  and  hotel,  and  thereby  became  entitled, 
and  did  everything  on  their  parts,  and  everything  happened,  necessary 
to  entitle  them  to  receive  payment  from  the  said  Commissioners  of 
the  said  sum  or  premium  of  20/.:  and  the  plaintiff  were  not,  nor  was 
either  of  them,  employed  as  architects  or  architect  for  the  said  build- 
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ings  :  Yet  the  said  Comniidsioiiers  did  not  pay  the  same  or  an^  part 
thereof,  and  the  said  sum  or  premium,  at  the  time  of  the  making  of 
the  provisional  order  hereinafter  mentioned,  was  wholly  due  to  the 
plaintiffs.  That,  after  the  passing  of  the  said  Tunstall  Improvement 
Act,  and  before  and  at  the  time  of  making  of  the  provisional  order 
hereinafter  mentioned,  the  said  Commissioners  became  and  were  in- 
debted to  the  plaintiffs  in  a  large  sum  of  money,  then  payable  to  the 
plaintifib,  for  work  done  and  materials  provided  by  the  plaintiff  for 
the  said  Commissioners,  at  their  request,  in  making,  preparing,  and 
altering  certain  plans,  drawings,  estimates,  and  specifications  for  a  new 
market-place  and  buildings  then  proposed  to  be  erected  *by  r«A4^o 
the  said  Commissioners,  under  the  provisions  of  the  last-men-  '- 
tioned  Act.  That  afterwards,  and  whilst  all  the  said  moneys  in  the 
declaration  mentioned  were  due  and  owing  to  the  plaihti&,  the 
General  Board  of  Health  in  The  Public  Health  Act,  1848,  mentioned, 
duly  and  in  pursuance  of  the  powers  and  provisions  of  the  last- 
mentioned  Act,  made  a  certain  provisional  order ;  and  that  aftierwards, 
by  The  Public  Health  Supplemental  Act,  1855,  it  was  enacted  that 
the  said  provisional  order  should  be,  and  the  same  was,  thereby  con- 
firmed and  made  absolute.  That  in  and  by  the  said  order  it  was, 
amongst  other  things,  ordered  and  directed  that  The  Public  Health 
Act,  1848,  should  apply  to  the  entire  area,  places  and  parts  of  places 
comprised  within  the  boundaries  of  the  said  township  of  Tunstall,' 
and  that  the  said  township  should  be  and  constitute  a  oistrict  for  the 
purposes  of  the  said  Public  Health  Act :  that  the  Jiocal  Board  of 
Health,  to  be  elected  for  the  said  township,  should  consist  of  twenty- 
four  persons :  that  such  parts  of  the  said  Tunstall  Improvement  Act, 
1847,  as  were  specified  in  the  schedule  to  the  said  order,  should  be 
repealed,  except  as  in  the  said  order  is  excepted.  That  the  powers, 
authorities,  and  duties  of  the  Commissioners,  acting  in  execution  of 
The  Tunstall  Improvement  Act,  1847,  should  cease.  That  all  the 
property  and  estate  of  the  said  Commissioners  should  be  transferred 
to  tne  Tunstall  Local  Board  of  Health,  and  should,  as  near  as  circum- 
stances would  permit,  be  held  by  the  said  Local  Board  of  Health  upon 
the  same  trusts  and  for  the  same  purposes  as  by  the  said  Commis- 
sioners, and  that  all  debts,  moneys,  and  securities  for  money  con- 
tracted or  payable  by  the  said  Commissioners,  should  be  satisfied  by 
the  said  hocal  Board  out  of  such  parts  of  the  said  transferred  pro- 
perty *and  estate  as  would  have  been  chargeable  therewith  if  r^n^o 
the  said  order  had  not  been  made,  and  should  be  paid  and  *- 
satisfied  by  the  said  Local  Board  as  by  the  said  Commissioners : 
Provided  always,  that,  if  such  property  and  estate  were  insufficient 
for  that  purpose,  the  deficiency  should  be  charged  upon  the  rates 
leviable  under  the-  said  Public  Health  Act,  1848,  in  the  parts  only 
which  would  have  been  chargeable  with  such  deficiency  if  the  said 
order  had  not  been  made.  That,  by  the  said  order  so  confirmed  as 
aforesaid,  certain  property  and  estate  of  the  said  Tunstall  Improve- 
ment Commissioners  became  and  were,  before  this  suit,  transferred  to 
the  said  Local  Board  of  Health,  which  last-mentioned  property  and 
estate  would,  if  the  said  order  had  not  been  made,  have  oeen  charge- 
able with  the  said  debts  and  moneys  so  due  and  owing  by  the  said 
Commissioners  to  the  plaintiffs  as  aforesaid,  and  which,  at  the  com- 
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mencement  of  this  suit,  were  in  the  hands  of  the  said  Local  Board  of 
Health,  and  sufficient  to  satisfy,  and  applicable  to  the  satisfaction  and 
payment  of,  the  said  debts  and  moneys  so  due  and  owing  to  the  plain- 
tiffs, and  out  of  which  the  said  Local  Board  of  Health  ought  to  have 
paid  and  satisfied  the  same.  That,  though  everything  has  been  done 
by  the  plaintiffs  on  their  parts,  and  everything  has  happened,  neces- 
sary to  entitle  them  to  be  satisfied  their  said  debts  and  moneys  out  of 
the  last- mentioned  property  and  estate,  yet  the  said  Local  Board  of 
Health  have  not  paid  or  satisfied  the  same,  or  any  part  thereof.  That, 
after  the  making  of  the  said  order,  and  after  the  said  property  and 
estate  of  the  said  Commissioners  was  so  transferred  a?  aforesaid,  the 
said  property  and  estate  so  transferred  were  insufficient  for  the  pur- 
pose of  satisfying  certain  of  the  debts  and  moneys  theretofore  con- 
*Q44i   ^ractea  ♦and  payable  by  the  said  Commissioners,  and  which 

-'  said  property  and  estate  would  have  been  chargeable  there- 
with if  the  said  order  had  not  been  made:  and  thereupon  the  said 
Local  Board  of  Health,  in  pursuance  of  the  said  order,  levied  certain 
Trttes  under  the  said  Public  Health  Act,  1848,  for  the  purpose  of 
satisfying  the  said  deficiency  in  the  parts  only  which  would  have  been 
chargeable  with  such  deficiency  if  the  said  order  had  not  been  made: 
and  thereupon  the  said  sums,  so  due  and  owing  to  the  plaintiffi  as 
aforesaid,  and  being  and  forming  part  of  such  last-mentioned  debts 
and  moneys,  became  and  were,  under  and  by  virtue  of  the  order, 
chargeable  and  charged  upon  the  said  rates  so  levied  as  aforesaid 
That,  although  at  the  commencement  of  this  suit  there  was  in  the 
hands  of  the  said  Local  Board  of  Health  sufficient  of  the  rates  so 
levied  as  last  aforesaid  to  satisfy  the  said  debts  and  moneys  so  due 
and  owing  to  the  plaintiffs  as  aforesaid,  and  though  everything  has 
been  done  by  them  on  their  parts,  and  everything  has  happened 
necessary  to  entitle  them  to  be  paid  and  satisfied  their  said  debts  and 
moneys  out  of  the  said  rates  so  then  in  the  hands  of  the  said  Local 
Board  of  Health  as  aforesaid,  yet  the  said  Local  Board  have  not  paid 
or  satisfied  the  same,  or  any  part  thereof. 

The  second  count  stated  that  the  Tunstall  Improvement  Commis- 
sioners in  the  said  declaration  thereinbefore  mentioned,  for  the  purpose 
therein  mentioned,  published  the  advertisement  therein  mentioned, 
and  the  plaintiffs  became  entitled  to  receive  payment  from  the  said 
Commissioners  of  the  said  sum  of  20?.  as  therein  mentioned,  and  the 
said  Commissioners  became  and  were  indebted  to  the  plainti&  in 
manner  and  form  as  therein  alleged;  and,  whilst  the  said  moneys 
♦9451   ^®^®  ^"®  *and  owing  to  the  plaintiffs  from  the  said  Commis- 

■I  sioners  as  therein  alleged,  the  General  Board  of  Health  therein 
mentioned  made  the  said  provisional  order  as  therein  alleged,  and  the 
said  order  was  confirmed  and  made  absolute  as  therein  alleged,  and 
that  in  and  by  the  said  order  it  was,  amongst  other  things,  ordered 
and  directed  as  thereinbefore  alleged  and  set  forth,  and  that  the  said 
property  and  estate  of  the  said  Tunstall  Improvement  Commissioners 
became  and  were  transferred  to  the  said  Local  Board  of  Health  as 
therein  alleged.  That  the  said  property  and  estates  so  transferred 
were  insufficient  to  satisfy  the  said  debts  and  moneys  so  due  and  pay- 
able to  the  plaintiffs  as  aforesaid,  nnd  which  would  have  been  charge- 
able therewith  if  the  said  order  h::i  not  been  made,  and  the  said  last 
mentioned  debts  and  moneys  became  and  were  a  deficiency  chargeable 
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and  to  be  charged  upon  a  rate  leviable  and  to  be  levied  by  the  said 
Local  Board  of  Health  under  the  Public  Health  Act,  in  pursuance  of 
the  said  provisional  order ;  and,  bj  reason  of  the  said  debts  and 
moneys  being  still  owing,  and  of  there  becoming  and  being  such  defi- 
ciency as  aforesaid,  the  plaintiffs  became  and  were  and  are  personally 
interested  in  the  levying  of  a  rate  to  be  charged  and  chargeable  with 
such  last-mentioned  deficiency,  within  the  meaning  of  The  Common 
Law  Procedure  Act,  1854,  to  wit  to  the  amount  of  all  the  said  debts 
and  moneys  so  as  aforesaid  due  and  owing  to  them  as  aforesaid :  and 
the  plaintif&f  being  so  interested,  afterwards  and  a  reasonable  time 
before  the  commencement  of  this  suit,  demanded  of  and  required  the 
said  Local  Board  of  Health  to  levy,  in  pursuance  of  the  said  provi- 
sional order,  a  rate  under  the  said  Public  Health  Act  for  the  payment 
of  such  debts  and  moneys;  but  the  said  Local  Board  of  Health 
*have  wholly  neglected  and  refused  so  to  do,  and  the  plaintiffs  r^qAa 
have  thereby,  and  by  reason  of  the  non-performance  by  the  said  *- 
Local  Board  of  their  duty  in  that  benalf,  sustained  damage  to  the 
amount  of  all  the  debts  and  moneys  so  due  and  owning  to  them  as  in 
the  first  count  mentioned.  And  therefore  the  plaintiffs  claim  a  writ 
of  mandamus  commanding  the  defendants  to  levy,  in  pursuance  of 
the  said  provisional  order,  a  rate  under  The  Public  Health  Act,  1848, 
for  the  payment  of  the  said  debts  and  moneys  so  due  and  owing  to 
the  plaintiff  as  aforesaid. 

Fifteenth  plea.  That  the  alleged  causes  of  action  did  not  accrue 
within  six  years  before  this  suit. 

Sixteenth  plea,  to  so  much  of  the  declaration  as  claims  a  writ  of 
mandamus  commanding  the  defendant  to  levy,  in  pursuance  of  the 
said  provisional  order,  a  rate  under  The  Public  Health  Act,  1848,  for 
payment  of  the  debts  and  moneys  so  alleged  to  be  due  and  owing  to 
the  plaintiff :  That  the  alleged  cause  of  claim  for  such  writ  exclusive 
of  the  demand  for  a  rate  in  the  declaration  mentioned,  did  not  accrue 
within  six  calendar  months  before  this  suit ;  and  that  the  said  alleged 
debts  and  moneys,  or  any  part  thereof,  were  not  nor  are  a  charge  or 
expense  incurred  by  the  said  Local  Board  of  Health  at  any  time  within 
six  calendar  months  before  this  suit,  or  within  six  calendar  months 
before  the  said  demand  for  the  said  rate :  wherefore  the  defendant  or 
the  said  Local  Board  of  Health  cannot  therefore  by  law  now  make  or 
levy  a  rate  for  the  payment  thereof,  or  any  part  thereof,  or  any  such 
rate  as  the  plaintiffs  claim  that  the  defendant  should  be  commanded 
to  make  as  aforesaid. 

Issue  on  all  the  pleas  but  the  sixteenth. 

^Demurrers  to  the  fifteenth  and  sixteenth  pleas  Joinders  in  r^pj^i^ 
demurrer.  ^ 

The  plaintiffs  afterwards  entered  a  nolle  prosequi,  except  as  to  the 
claim  for  a  mandamus. 

On  the  trial,  before  Channell,  B.,  at  the  last  Spring  Assizes  for 
Gloucester,  a  verdict  was  given  for  the  defendant  on  the  fifteenth  plea, 
as  to  the  sum  of  202.,  and  lor  the  plaintiffs  upon  the  other  issues,  the 
damages  being  assessed  at  331Z.  10«. ;  leave  being  reserved  to  move  to 
enter  a  verdict  for  the  defendant  on  those  issues. 

Gray,  in  this  Term,  moved  accordingly ;  and  also  in  arrest  of  judg- 
ment, on  the  ground  that  a  mandamus  would  not  lie.    The  Court 
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granted  a  rule  nisi  npon  the  point  in  arrest  of  judgment  only;  the  mk 
to  come  on  for  argument  with  the  demurrers. 

Phipsofif  for  the  plaintiffs. — The  sixteenth  plea  is  bad.  It  appears 
to  be  founded  on  sect.  89  of  The  Public  Health  Act,  1848,  11  &  12 
Vict.  c.  63,  which  confines  the  power  of  the  Local  Board  of  Health, 
in  making  retrospective  rates,  to  cases  of  raising  money  ''for  the  pay- 
ment of  charges  and  expenses  which  may  have  oeen  incurred  at  anj 
time  within  six  months  before  the  making  of  the  rate.''  But  that 
section  does  not  affect  the  provisions  of  the  subsequent  provisional 
order,  which,  by  the  Public  Health  Supplemental  Act,  1855,  18  &  19 
Yict.  c.  125,  has  the  force  of  an  Act  of  Parliament,  and  which  gives 
to  the  Tunstall  Local  Board  of  Health  a  statutory  power  of  raising 
rateS;  if  the  transferred  funds  are  not  sufficient  for  the  payment  of 
"all  debts,  moneys  and  securities  for  money,  C/ontracted  or  payable  bv 
the  said  Commissioners."  [Hill,  J. — In  Begina  v.  Botherbam  Local 
Board,  8  E.  &  B.  906  (E.  C.  L.  B.  vol.  92),  it  was  held  that  a  rate 
*9481  '"^S^^  ^®  made  *for  the  payment  of  a  debt,  due  from  the  Local 
^  Board,  for  which  judgment  had  been  signed  more  than  six 
months  before  the  issuing  of  the  writ  of  mandamus,  but  execution 
had  been  stayed  up  to  a  time  within  six  months  of  the  writ.]  There 
the  oigning  of  the  judgment  would  create  a  new  ''charge,"  within  the 
meaning  of  sect.  89;  and  it  was  held  that  such  charge  must  be  held 
to  continue  to  be  "incurred"  up  to  the  time  when  execution  could 
lawfully  issue.  [HiLL,  J. — If  the  word  "  incurred,"  in  sect-  89,  means 
only  incurred  by  the  Local  Board,  the  section  does  not  apply  to  the 
present  case.]  The  fifteenth  plea  is  also  bad,  as  pleaded  to  this  count 
for  a  mandamus;  which  is  not  an  action  on  a  contract,  within  the 
operation  of  the  Statute  of  Limitations.  Proceedings  by  writ  of  man- 
damus may  be  brought  at  any  time  after  the .  accruing  of  the  claim 
sought  to  be  enforced. 

Then,  as  to  the  second  count  of  the  declaration.  The  defendants 
contend  that  it  is  bad  for  not  alleging  the  specific  snm  due,  so  that  the 
Local  Board  could  not  know  for  what  amount  to  make  a  rate,  and 
therefore  a  mandamus  could  not  issue.  But  there  is  no  uncertainty  as 
to  what  is  claimed.  The  second  count  refers  to  the  first;  and  in  the 
first  count  there  is  a  specific  sum  of  20/.  claimed  as  premium :  and 
also  "  a  large  sum  of  money"  for  work,  labour,  and  materials.  There 
could  be  no  ambiguity  with  respect  to  this  latter  amount :  it  was  as 
much  within  the  knowledge  of  the  defendant  as  of  the  plaintifis.  All 
that  could  possibly  have  been  done  to  describe  it  more  specificallj 
would  have  been  to  add  the  amount  after  a  videlicet ;  and  a  videlicet 
is  now  immaterial.  The  defendant,  moreover,  does  not  plead  that  the 
debt  was  a  disputed  debt,  or  that  at  the  time  of  demana  the  amount 
was  uncertain,  which  would  have  been  the  proper  way  to  raise  this 
♦9491  P^^°**  ^^*»  further,  there  is  no  reason  why  *a  writ  of  manda* 
^  mus  may  not  issue,  reciting  simply  that  there  is  a  debt,  and 
commanding  it  to  be  paid,  just  as,  under  The  Lands  Glauses  Consoli- 
dation Act,  a  mandamus  may  issue  to  a  jury  to  award  compensation. 
[Cbohpton,  J. — The  Local  Board  in  such  a  case  would  not  know  the 
precise  amount  for  which  they  were  to  make  a  rate.]  Here,  at  all  events^ 
the  jury  have  found  the  amount  due.  [Hill,  J.,  referred  to  Begina 
V.  The  Victoria  Park  Company,  1  Q.  B.  288  (E.  C.  L.  B.  vol.  41V] 

Gray,   for  the  defendant — First   the  sixteenth  plea  is  good.    It 
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shows  a  sufficient  reason  why  the  defendants  cannot  legally  do  what 
is  required  of  them.    In  Bex  v.  The  Justices  of  Flintshire,  5  B.  &  Aid. 
761  (E.  C.  L.  R.  vol.  7),  and  Cortis  v.  The  Kent  Waterworks  Com- 
pany,  7  B.  &  C.  314  (E.  C.  L.  R.  vol.  14),  where  a  retrospective  rate 
was  held  unlawful,  the  reason  given  by  the  Court  was,  that  such  a 
rate  made  the  burden  of  the  expense  ultimately  fall  upon  persons  who 
were  not  liable  to  it  when  the  expense  was  incurred.    It  is  true. that, 
in  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower  Hamlets,  1  B, 
k  Ad.  232  (E.  C.  L.  R.  vol.  20),  a  rate  made  by  Commissioners  to  de- 
fray the  expenses  of  works  already  done  was  held  good:  and  in  Har- 
rison V.  Stickney,  2  H.  L.  Ca.  108,  it  was  laid  down  that  there  is  no 
rule  of  law  against  a  retrospective  rate;  but  that  the  real  test  of  its 
validity  is  whether  the  Act  under  which  it  is  made  expressly  or 
impliedly  prohibits  a  retrospective  rate.     Now,  sect.  89  of  The  Public 
Health  Act,  1848,  by  giving  The  Local  Board  power  to  make  rates 
within  six  months  of  the  time  within  which  the  charges  and  expenses 
which  are  to  be  defrayed  were  incurred,  *prohibit8,  by  implica-    [•♦A-n 
tion,  the  making  of  a  rate  to  defray  past  expenses  after  the  lapse   ^ 
of  a  longer  period.     And  this  particular  charge,  which,  as  appears  by 
the  declaration  itself,  accrued  long  before  the  Local  Board  of  Tunstall 
existed,  was  not  incurred  within  six  months  before  this  suit.     [Lord 
Campbell,  C.  J. — Is  it  a  "charge"  within  the  meaning  of  sect.  89  ? 
Hill,  J. — Do  you  distinguish  between  *' charges"  and  "expenses?"] 
*'  Charges"  is  probably  used  in  a  wider  sense  than  expenses.     [Hill, 
J.— If  the  note  (c),  in  Chitty's  Statutes,  vol.  2,  p.  370  (2d  ed.).  upon 
sect  87  be  correct,  this  claim  would  not  come  under  either  *'  charges" 
or  '^  expenses."]     It  is  a  burden  which  could  have  been  thrown  on  the 
rates  if  the  rate   had  been  made  within  the  time  prescribed  by  the 
statute. 

Next,  the  fifteenth  plea  is  good.  [Phipsan. — The  demurrer  to  that 
plea  is  immaterial,  as  the  record  now  stands.]  Then,  the  count  for  a 
mandamus  is  bad,  inasmuch  as  it  does  not  show  any  specific  sum  to 
be  due  or  ascertained.  The  necessity  for  showing  this  exists  as  much 
in  a  claim  for  a  mandamus  under  The  Common  Law  Procedure  Act, 
1854,  as  in  the  case  of  an  ordinary  prerogative  writ.  [Crompton,  J. 
—The  count  might  be  amended  by  inserting  the  amount  found  by  the 
jury  to  be  due.]  The  jury  had  no  right  to  find  any  sum  as  they 
would  in  an  ordinary  action  of  debt.  In  Kendall  v.  King,  17  C.  B. 
483  (E.  C.  L.  R.  vol.  84),  a  committee  of  justices,  appointed  by  statute, 
were  sued,  as  the  statute  directed,  in  the  name  of  their  clerk,  by  an 
architect,  on  a  contract  entered  into  with  him  by  the  committee  (a 
fluctuating  body) ;  and  it  was  held  that  such  action  would  lie,  although 
the  plaintiff  might  have  no  means  of  enforcing  his  judgment  when 
obtained.  And  Williams,  J.,  says,  in  *giving  judgment,  "it  r^g^^ 
is  perfectly  well  settled  that  juagments  so  recovered  are  not  ^ 
tb  be  enforced  otherwise  than  by  mandamus,  or  by  bill  in  equity." 
And  it  is  a  settled  rule  that  a  mandamus,  in  such  cases,  must,  on  the 
&ce  of  it,  show  a  specific  sum  to  be  due.  The  amount  of  the  debt 
cannot  be  tried  on  a  traverse  to  a  declaration  claiming  such  mandamus. 
[Lord  Campbell,  C.  J. — The  count  follows  the  form  prescribed  by 
Beet.  68  of  The  Common  Law  Procedure  Act,  1854.  It  sets  forth  the 
&ct8  on  which  the  claim  is  founded,  namely,  the  existence  of  a  debt  due 
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from  the  Commissioners ;  the  transfer  of  their  property  to  The  Local 
Board  of  Health;  the  insufficiency  of  such  prop)erty  to  defraj  the 
claim ;  and  the  consequent  necessity  for  a  rate.  And  it  allies  that  the 
plaintiffs  are  personally  interested,  that  they  have  sustained  damage  by 
the  non-performance  by  the  Local  Board  of  their  duty,  and  that  per- 
formance has  been  demanded  by  the  plaintiffs  and  refused.]  The 
mere  statement  of  the  existence  of  a  debt  is  not  sufficient;  the  Act 
clearly  intended  that  the  amount  of  the  debt  alleged  to  exist  shoold 
be  stated  as  in  the  ordinary  writ. 

Phipson,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — In  this  case  the  debt,  which  is  clearly  lue, 
is  resisted  by  every  kind  of  subtlety  and  contrivance.  No  l^s  than 
sixteen  pleas  have  been  pleaded  to  the  second  count:  and  the  rates 
raised  under  the  Act  have  been  devoted  to  unnecessary  litigation.  I 
consider  that  we  are  bound  in  law  to  give  judgment  for  the  plaintiffs. 
The  first  question  is  whether  this  count,  claiming  a  mandamus,  is 
good.  I  am  of  opinion  that  it  is.  It  is  in  accordance  with  the  pro- 
*Q"21  ^^^^^^^  ^f  sects.  68,  69,  70  *of  The  Common  Law  Procedure, 
^  1854.  It  sets  forth  the  grounds  upon  which  the  claim  is 
founded,  the  existence  of  the  debt,  the  transfer  to  the  Local  Board  of 
the  property  of  the  Commissioners,  the  obligation  on  the  Board  to 
pay,  the  insufficiency  of  their  funds,  the  necessity  for  a  rate,  the 
demand  upon  them  and  their  refusal,  and  the  personal  interest  of  the 
plaintiffs  in  the  claim.  The  defendant  might  have  traversed  any  one 
of  these  allegations.  One  allegation,  that  of  the  existence  of  the 
debt,  was  traversed  ;  and  the  jury  found  in  favour  of  the  plaintiflk 
It  has  been  contended  that  the  count  is  bad  for  not  stating  the  amount 
of  the  debt ;  and  reliance  was  placed  on  the  fact  that,  in  an  ordinary 
prerogative  writ  of  mandamus  to  enforce  a  judgment  obtained  against 
an  officer  of  a  corporation,  it  is  a  rule  that  the  writ  must  set  out  the 
precise  sum  due.  But  the  procedure  in  the  present  case  is  under  The 
Common  Law  Procedure  Act,  1854,  which  enables  a  mandamus  to 
issue  in  a  more  simple  and  salutary  form  than  under  the  old  law.  It 
makes  the  mandamus  part  of  the  judgment  in  the  action,  if  the  plain- 
tiff succeeds ;  and,  therefore,  in  such  an  action  the  plaintiff  is  at 
liberty  to  allege  the  existence  of  the  debt  generally,  leaving  it  to  the 
jury  to  find  the  precise  amount  for  which  the  mandamus  claimed  is  to 
issue.  That  amount  has  been  found  by  them  here ;  and  the  plainti& 
are  entitled  to  a  mandamus  for  that  amount.  As  to  the  pleas;  it  is 
not  necessary,  as  the  record  now  stands,  that  we  should  give  judg- 
ment on  the  fifteenth  plea.  The  sixteenth  plea  is  no  bar  to  the  action. 
It  is  founded  on  sect.  89  of  The  Public  Health  Act,  1848,  which 
limits  the  time  within  which  retrospective  rates  may  be  levied  to  de- 
fray charges  and  expenses  incurred  by  the  Board.  Bu£  this  debt  ia 
♦Q"^!  °^^»  ^°  my  opinion,  one  of  the  **' charges"  and  "ejcpenaes^con- 
^  templated  by  that  section :  and  that  being  so,  and  the  pro- 
visional oraer  having  declared  that  all  debts  contracted  by  the  CV)m- 
missioners  should  be  a  charge  on  the  rates  to  be  levied  by  the  Local 
Board,  the  Board  have  the  power,  and  are  bound,  to  levy  a  rate  to 
defray  this  debt,  without  any  limitation  as  to  time. 

Erle,  J. — I  am  of  the   same   opinion.     The   declaration,  in  my 
opinion,  is  sufficient.     The  objection  to  it  is  one  of  form,  not  of  sab- 
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stance :  and  would  be  remedied  by  the  insertion  of  the  words  '*  to  wit, 
500/."  I  think  the  sixteenth  plea  is  bad.  I  quite  agree  with  the 
Lord  Chief  Justice  that  the  "charges  and  expenses,"  mentioned  in 
sect.  89  of  the  Public  Health  Act,  1848,  do  not  include  a  debt  of  this 
description  :  and  that,  for  the  purpose  of  defraying  a  debt  transferred 
as  this  was,  the  Local  Board  may  levy  a  rate  without  any  limitation 
as  to  time. 

Crompton,  J. — I  am  entirely  of  the  same  opinion.     The  objection 
taken  to  the  declaration  would  hardly  have  been  good  even  on  special 
demurrer.     The  count  follows  the  form  prescribed  by  sect.  68  of  The 
Common  Law  Procedure  Act,  1854,  under  which  statute  a  plaintiff 
may  claim  a  mandamus  in  his  action,  and,  if  he  recover,  the  mandamus 
issues  at  once  as  part  of  the  judgment.     The  Act  requires  him,  in 
making  such  claim,  to  set  forth  enough  to  show  that  a  mandamus 
ought  to  be  granted ;  and  sect.  68  specifies  the  particular  allegations 
which  are  necessary.     The  defendant  may  traverse  these,  or  plead 
any  matter  in  bar  of  the  mandamus.     It  is  objected  that  the  count 
here  does  not  allege  any  specific  amount  to  be  due :  but  if  the  amount 
had  been  inserted  *it  would  have  been  merely  as  a  matter  of  form,   r^qxA 
and  its  absence  is  no  real  defect.     It  might  be  introduced  by  *- 
amendment,  though  I  think  the  introduction  not  necessary.     At  any 
rate  the  count  is  clearly  good  at  the  present  stage  of  the  proceedings, 
the  jury  having  found  the  precise  amount  due.     It  is  unnecessary  to 
pronounce  an  opinion  upon  the  fifteenth  plea ;  but  I  am  of  opinion 
that  it  is  bad.     The  sixteenth  plea  is  also  bad.     Sect.  89  of  the  Public 
Health  Act,   1^848,  does  not  apply.     The  "charges  and  expenses" 
there  spoken  of  are  quite  distinct  from  an  obligation  of  this  descrip- 
tion :  they  are  enumerated  in  the  note  (r)  upon  the  87th  section  of  the 
Act  in  Chitty^s  Statutes,  vol.  2,  p.  870  (2a  ed.).     The  section  is  en- 
abling, not  disabling ;  and  was  not  intended  to  restrict  the  issuing  of 
a  mandamus  in  such  a  case  as  this.     By  the  provisional  order,  the 
Local  Board  has  a  quasi  statutory  power  of  making  a  rate  for  the 
payment  of  such  a  transferred  charge  as  this,  which  is  quite  unlimited 
oy  the  restriction,  in  sect.  89,  of  the  power  to  make  rates  for  charges 
incurred  from  time  to  time  by  the  Board  itself.     I  think,  therefore, 
that  the  declaration  is  good,  and  the  fifteenth  and  sixteenth  pleas  bad. 

Hill,  J. — I  am  of  the  same  opinion.  The  first  question  is  whether 
the  second  count  is  good.  It  alleges  a  debt  due  to  the  plaintiffs  for  work 
and  labour;  and,  insteadof  seeking  judgment  against  the  Local  Board, 
the  plaintiffs  claim  a  writ  of  mandamus  commanding  the  defendant,  the 
clerk  to  the  Local  Board,  to  levy  a  rate  for  the  payment  of  that  debt. 
The  plaintiffs  proceed  under  the  provisions  of  the  Common  Law  Proce- 
dure Act,  1854,  which  enable  a  plaintiff,  in  an  action  in  which  he  might 
recover  judgment,  but  could  ♦not  have  execution,  and  vould  rtg-pr 
have  had  to  apply  for  a  mandamus,  to  combine  a  claim  for  a  l- 
mandamus  with  his  action,  so  that,  if  he  succeeds,  a  mandamus  issues 
as  part  of  the  judgment.  In  such  a  case,  I  think  the  amount  of  the 
debt  for  which  the  mandamus  is  ultimately  to  issue  may  be  ascertained 
in  the  action.  The  New  Practice  Bules  strongly  support  this  view. 
I  think,  therefore,  that  it  is  no  defect  in  the  count  claiming  the  man- 
damus, that  no  specific  sum  is  alleged  to  be  due.  I  also  think  that 
the  pleas  are  bad.    The  sixteenth  plea  is  framed  upon  sect.  89  of  The 
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Public  Heahh  Act,  1848,  aad  follows  the  language  of  that  section 
pretty  closely  :  but  it  introduces  words  which  are  not  found  in  that 
section,  namely,  ''  that  the  said  alleged  debts  and  moneys,  or  any  part 
thereof,  were  not  nor  are  a  charge  or  expense  incurred  by  the  said 
Local  Board  of  Health  at  any  time  within  six  calendar  months'*  before 
suit.  Now,  the  fact  is  that  the  debt  was  not  '^  incurred''  by  the  Local 
Board  at  all :  it  was  incurred  by  the  Commissioners,  and  was  transfer- 
red to  the  Local  Board  by  the  provisional  order,  which,  at  the  same 
time,  declared  that  all  such  debts  should  be  a  charge  upon  the  rates. 
The  power  of  the  Local  Board,  therefore,  to  make  a  rate  for  the  pay- 
ment of  this  debt  is  quite  unaffected  by  the  limitation,  in  sect  89  of 
The  Public  Health  Act,  1848,  of  the  power  of  the  Local  Board  to 
make  rates  for  the  payment  of  "  charges  and  expenses"  "  incurred"  by 
them  in  that  capacity  Judgment  for  the  plaintiflEi 


*956]        *IN  THE  EXCHEQUER  CHAMBER,  (a) 
WARD  and  Another  v.  LOWNDES.     {Nov.  20.] 

For  head-note,  lee  antd,  p.  940. 

Thb  defendant  alleged  error  in  the  above  judgment,  which  the 
plaintiff  denied. 

Montagu  Smith  was  now  heard  for  the  plaintiff  in  eii:or,  the  defend- 
ant below. 

DovHk8%vell  was  heard  for  the  defendants  in  error,  the  plaintifi 
below. 

The  argument  was  substantially  the  same  as  in  the  Court  below. 

Williams,  J. — ^I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed.  The  first  questior  which  arises 
upon  the  sixteenth  plea,  is  whether  the  restriction  in  se*.^  8^  of  The 
Public  Health  Act,  1848,  of  the  power  of  the  Local  Board  U\  make 
retrospective  rates,  applies  to  the  payment  of  a  debt  of  this  descnption. 
Looking  at  the  language  of  the  Act,  I  am  of  opinion  that  this  is  not 
one  of  the  '*  charges  and  expenses''  "  incurred"  by  the  Board,  witbia 
the  meaning  of  that  section.  The  debt  was  incurred,  not  by  the 
Board,  but  by  the  Commissioners  under  the  local  Act,  and  was  not  a 
*9571  ^^^^  ^^  ^^^  Board  at  all  until  it  was  ^transferred  to  them  by 
^  virtue  of  the  provisional  order.  It  would  lead  to  great  hard- 
ship if  we  were  to  give  to  the  word  "  incurred"  the  wide  construction 
for  which  the  plaintiff  in  error  contends,  whether,  upon  such  construc- 
tion, we  were  to  hold  that  the  six  months  ran  from  tbo  date  at  which 
the  debt  was  transferred,  or  from  the  time  at  which  the  deficiency 
was  first  discovered  to  exist.  If  they  run  from  the  d^^e  of  transfer, 
there  would  often  be  the  gre<atest  difficulty  in  discov^ing  (as  the 
creditor,  would  be  driven,  at  his  peril,  to  discover),  within  six  months 
of  that  time,  whether  there  was  any  deficiency,  so  as  to  ^^ke  a  rate 
necessary :  if  they  run  from  the  time  when  the  deficiency  is  discov- 
ered, the  creditor's  right  of  action  would  be  most  unjustly  made  to 

(a)  Before  WillUuu,  J.,  Crowder,  J.,  Willei,  J.,  and  Bjici,  J. ;  MatUd,  B.,  and  Ckuwell,  Bb 
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await  a  discovery  which  he  could  not  have  the  means  of  knowing  or 
ascertaining.  I  think,  therefore,  that  this  provision  in  sect  89  raises 
no  defence  to  the  present  clarm. 

The  next  point  arises  on  the  fifteenth  plea,  namely,  whether  the 
general  Statute  of  Limitations  is  a  good  answer  to  this  action.  The 
plea  must,  as  the  record  now  stands,  be  taken  as  pleaded  only  to  the 
count  for  a  mandamus ;  and  to  that  count  I  certainly  think  it  is  no 
answer.  There  is  no  statute  which  imposes  any  limit  to  the  applica- 
tion for  a  writ  of  mandamus.  I  think  there  might  have  been  consi- 
derable difficulty  if  the  defendant  below  had  pleaded  that  six  years  had 
elapsed  between  the  accruing  of  the  debt  from  the  Commissioners  and 
the  transfer  of  it  to  the  Local  Board.  But  it  is  perfectly  clear  that 
the  fact  of  the  application  for  a  mandamus  being  madB  more  than  six 
years  after  the  accruing  of  the  claim  is  no  defence.  Lastly,  I  think 
the  declaration  is  good.  It  sets  out  the  claim  sufficiently  to  allow  of 
the  defendant  below  disputing  it :  he  did  dispute  it,  and  the  r4,qr^ 
jury  found  that  it  existed,  and  found  the  particular  amount  ^ 
due.     I  do  not  see  that  there  is  any  material  defect  in  the  pleadings. 

Martin,  B. — I  am  of  the  same  opinion.  If  the  argument  in  sup- 
port of  the  sixteenth  plea  were  correct,  a  very  strained  and  unnatural 
construction  would  be  put  upon  the  89th  section  of  the  Public  Health 
Act,  1848,  and  one  which,  in  many  cases,  would  deprive  a  creditor  of 
his  just  demand.  The  fifteenth  plea,  which  must  be  taken  as  pleaded 
to  the  count  for  a  mandamus,  is,  I  think,  also  bad.  There  is  no  stat- 
utory limitation  of  the  time  within  which  an  application  for  a  manda- 
mus may  be  made.  I  express  no  opinion  as  to  whether  a  plea,  that 
six  years  had  elapsed  between  the  accruing  of  the  debt  and  its  transfer 
to  the  Local  Board,  might  not  be  good. 

Crowdsb,  J. — I  also  think  that  the  judgment  of  the  Court  below 
should  be  affirmed.  As  to  the  sixteenth  plea,  I  am  clearly  of  opinion 
that  this  debt  cannot  be  considered  as  among  the  "charges  and  ex- 
penses" *' incurred"  by  the  Local  Board,  within  the  meaning  of  sect.  89 
of  The  Public  Health  Act,  1848.  It  is  difficult,  as  my  brother  Williams 
has  observed,  to  say  when,  if  sect.  89  applied  at  all,  this  debt  could 
be  said  to  have  been  incurred  by  the  Local  Board.  The  Commission- 
ers under  the  Local  Act  were  originally  liable,  and  their  liability  was 
transferred  to  the  Local  Board  by  the  provisional  order.  It  is  con- 
tended that  the  debt  must  be  considered  as  first  incurred  by  the  Board 
at  that  time.  But  that  is  not  so;  for  the  Local  Board  would  not  be 
bound  to  make  a  rate  to  pay  it,  unless  the  property  of  *the  Com-  r^Q^Q 
missioners,  transferred  at  the  same  time  with  the  debt,  were  ^ 
insufficient  to  pay  it ;  and  that  could  not  be  ascertained  until  some 
time  after  the  transfer :  so  that,  if  the  section  applied  at  all,  the  six 
months  might  elapse,  and  the  creditor's  claim  upon  the  Board  be 
barred,  before  it  could  be  discovered  whether  or  not  that  claim  ex- 
isted. The  provisional  order,  made  many  years  after  the  old  statute, 
makes  no  reference  to  sect.  89 ;  and  the  language  of  the  order  shows 
that  it  was  not  intended  to  subject  the  payment  of  a  debt  of  this  kind 
to  the  restrictions  imposed  by  that  section.  The  word  '*  leviable/*  in 
the  order,  does  not,  in  my  opinion,  mean  leviable  by  a  retrospective 
rate  under  sect.  89.  The  fifteenth  plea  is  no  answer  to  the  count  to 
which  it  must  now  be  taken  as  pleaded.    There  is  no  statutory  limita 
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tioQ  of  the  time  within  which  a  mandamus  may  be  applied  for.  I  do 
not  give  any  opinion  as  to  whether  the  defendant  below  might  not 
have  pleaded  that  six  years  had  elapsed  between  the  accruing  of  the 
debt  and  its  transfer.  I  am  further  of  opinion  that  the  declaration 
sets  out  all  that  is  necessary  to  entitle  the  plaintiffs,  if  the  allegation 
be  proved,  to  a  mandamus,  and  to  give  the  defendant  the  opportunity 
of  disputing  the  claim. 

WiLLKS,  J.,  concurred. 

Channell,  B. — ^I  am  of  the  same  opinion.  Lpon  the  point  raised 
in  arrest  of  judgment  as  to  the  declaration,  and  also  upon  the  ques- 
tion of  the  validity  of  the  fifteenth  plea,  I  agree  with  what  has  been 
said  by  the  rest  of  the  Court.     As  to  the  sixteenth  plea,  I  am,  after 
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having  heard  the  argument  on  behalf  of  the  defendants  *in 


error,  satisfied  that  the  restrictions  in  sect.  89  of  The  Public 
Health  Act,  1848,  as  to  making  retrospective  rates,  do  not  apply  to 
the  payment  of  a  debt  of  this  description.  Retrospective  rates  are,  in 
general,  injurious;  because,  being  made  upon  a  fiuctuating  body,  the 
burden  falls  upon  parties  who  were  not  liable  when  the  debt  was  con- 
tracted. But,  by  the  provisional  order,  the  debts  transferred  to  the 
Local  Board  were,  if  the  property  transferred  at  the  same  time  should 
prove  insufficient,  to  be  a  charge  upon  the  rates.  When  such  a 
charge  is  made,  a  power  is  given  at  the  same  time,  by  implication,  to 
make  a  rate  for  the  purpose  of  meeting  it.  The  provisional  order  does 
not  refer  to  sect.  89,  and  is  not,  I  think,  restricted  by  it  in  any  way. 
And,  as  the  power  to  levy  a  rate  would  not  arise  until  a  deficiency 
was  discovered  to  exist,  so  that,  if  the  rate  must  be  levied  within  six 
months  of  the  accruing  of  the  debt,  those  six  months  might  very  pos- 
sibly elapse  before  such  discovery,  it  should  require  very  strong  and 
explicit  language  in  the  Act  to  make  the  Court  adopt  a  construction 
which  would,  in  many  cases,  defeat  the  creditor's  right  altogether. 
But  I  think  that  the  words  of  the  section  do  not  support  that  con- 
struction; that  the  section  does  not  apply  to  a  debt  of  this  nature; 
and  that,  under  the  provisional  order,  the  Local  Board  has  the  power 
of  making  a  rate  at  any  time  for  the  payment  of  this  claim. 

Byles,  J. — I  agree  with  the  rest  of  the  Court  that  the  declaration 
is  good.  I  also  agree  that  the  fifteenth  plea  is  no  answer  to  the  count 
claiming  a  mandamus.  Such  a  proceeding  is  not  an  action  within  the 
meaning  of  the  Statute  of  Limitations.  I  am  also  of  opinion  that  the 
*Q6n  ^^s^^i^^^^^  ^  ^  retrospective  rates,  in  sect.  89  *of  she  Public 
-•  Health  Act,  1848,  does  not  aflfect  a  rat«  made  for  t>  e  payment 
of  such  a  debt  as  this.  I  am  not  disposed  to  dissent  from  the  opinion 
of  the  rest  of  the  Court,  and  of  the  Court  below,  that  this  is  not  one 
of  the  "charges  and  expenses"  "incurred"  by  the  Local  Board  within 
the  meaning  of  that  section.  It  is  a  debt  incurred  originally  by  the 
Commissioners  under  the  local  Act,  and,  by  the  subsequent  provisional 
order,  transferred  to,  and  ordered  to  be  defrayed  by,  the  Local  Board, 
out  of  the  rates,  in  case  the  transferred  property  should  be  insufficient, 
without  any  reference  to  sect.  89.  I  think,  therefore,  that  that  section 
does  not  apply,  and  that  the  sixteenth  plea,  which  is  framed  on  it,  is 
therefore  bad.  Judgment  affirmed. 
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In  an  aetion  for  the  infringement  of  a  patent,  defendants  delivered,  with  their  pleas,  particu- 
lara  of  objections,  porsaant  to  stat.  15  A  16  Vict.  e.  83,  s.  41.  The  plaintiff  having  abandoned 
his  action  before  trial,  Held,  that  defendants  were  entitled  to  the  costs  or  the  piirticalars :  for 
that  seet.  43,  which  provides  that  the  plaintiff  or  defendnnt  shnll  not  be  nllowed  the  costs  of  anj 
partiealar  "unless  eerti8ed  by  the  Jndge  before  whom  the  trial  was  bad  to  hnre  been  proTed," 
does  not  apply,  so  as  to  limit  the  ordinary  right  to  sueh  oosts  under  the  Statute  of  Oloucester, 
except  when  the  cause  oomes  on  for  trial. 

Held,  further,  that,  the  cause  not  having  been  tqed,  defendants^  under  stat.  6  0. 4,  o.  50,  s.  34, 
were  not  entitled  to  the  costs  of  a  special  jury  npplied  for  by  them. 

Action  for  infringement  of  a  patent.  Notice  of  trial  was  given  on 
behalf  of  the  plaintiff,  but  was  afterwards  countermanded :  and  the 
defendants  thereupon,  after  due  notice,  entered  a  suggestion  on  the 
record  and  signed  judgment  under  The  Common  Law  Procedure  Act, 
1852,  15  &  16  Vict.  c.  76.  s.  101. 

*The  defendants,  under  stat.  15  &  16  Vict.  c.  83,  s.  41,  had   r#Qz>o 
delivered,  with  their  pleas,  particulars  of  objections  in  support   ^ 
of  them.     On  taxation,  the  Master  disallowed  all  the  items  relating  to 
and  consequent  on  those  particulars,  and  all  the  items  relating  to  and 
consequent  on  the  rule  obtained  by  the  defendants  for  a  special  jury. 

Hindmarch,  in  this  Term,  obtained  a  rule  to  show  cause  why  the 
Master  should  not  review  his  taxation. 

Joseph  Broum  now  showed  cause. — These  costs  were  rightly  disal- 
lowed. By  stat.  15  &  16  Vict.  c.  83,  s.  41,  the  defendant,  in  an  action 
for  the  infringement  of  a  patent,  must  "deliver  with  his  pleas"  "par- 
ticulars of  any  objections  on  which  he  means  to  rely  at  the  trial  in 
support  of  the  pleas ;"  and  "  no  evidence  shall  be  allowed  to  be  given 
in  support  of"  "any  objection"  "which  shall  not  be  contained  in  the 
particulars."  By  sect.  43  "the  plaintiff  and  defendant  respectively 
shall  not  be  allowed  any  costs  in  respect  of  any  particular  unless  cer- 
tified by  the  Judge  before  whom  the  trial  was  had  to  have  been 
proved  by  such  plaintiff  or  defendant  respectively,  without  regard  to 
the  general  costs  of  the  cause."  Here  was  no  trial,  and  therefore,  neces- 
sarily, no  certificate.  In  Honiball  v.  Bloomer,  10  Exch.  538,  t  where 
the  plaintiff  was  nonsuited,  it  was  held  that  the  defendants  could  not 
be  allowed  the  costs  of  their  particillar  of  objection,  inasmuch  as  the 
statute  expressly  rea  uired  the  certificate  of  the  Judge.  [Hill,  J. — The 
defendants  there  did  not  ask  for  a  certificate.]  The  present  case  is 
stronger;  for  the  plaintiff  never  proceeded  to  trial  at  all;  so  that  the 
defendants  could  not  have  any  right  to  ask  for  a  certificate.  It  was 
*urged,  in  Honiball  v.  Bloomer,  that  a  Judge  could  not  certify  r*QgQ 
in  a  case  of  nonsuit,  unless  he  was  to  be  required  to  hear  all  ^ 
the  evidence  for  the  mere  purpose  of  determining  the  question  of  costa 
[Crompton,  J. — In  such  a  case  the  Judge  might,  in  strict  law,  be  asked 
to  determine  the  issues,  with  a  view  to  the  costs.  But  here  the  ease 
never  came  before  a  Judge  at  all.]  If  the  defendants  are  to  have  the 
costs  of  their  particulars  of  objections  in  such  a  case  as  this,  it  will 
he  necessary  to  interpolate  words  in  the  section.  Unless  the  causo 
goes  to  trial,  it  is  impossible  to  tell  whether  the  objections  are  well  oi 
ill  founded ;  so  that  a  defendant  might  obtain  the  costs  of  a  number 
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of  objections  of  the  most  frivolous  .character.  The  plaintiff  might  have 
abstained  from  going  to  trial,  because  there  was  one,  and  only  one,  of 
the  objections  that  was  fatal ;  it  is  not  reasonable  that  the  defendants 
should  have  the  costs  of  all  the  other  objections.  Then,  as  to  the  costs 
of  a  special  jury.  By  stat.  6  G.  4,  c.  50,  s.  84,  the  party  applying  for 
a  special  jury  shall  not  be  allowed  more  than  the  costs  of  an  ordinary 
jury  "unless  the  Judge  "before  whom  the  cause  is  tried"  shall  certify 
upon  the  back  of  the  record  that  the  cause  was  one  proper  to  be  tried 
by  a  special  jury.  The  argument  upon  stat.  15  &  16  Vict.  c.  83,  s.  43, 
applies  equally  here."  The  cause  has  not  been  tried  at  all.  There 
must  be  a  verdict  for  the  defendant,  to  entitle  him  to  the  costs  of  the 
special  jury :  Wood  v.  Qrimwood,  10  B.  &  C.  689  (E.  C.  L.  R  vol.  21\ 
In  Atkins  v.  Seward,  1  Brod.  &  B.  275  (E.  C.  L.  R.  vol.  5),  it  was  held, 
similarly,  that  the  assignees  of  a  bankrupt,  when  nonsuited,  were  not 
entitled,  under  stat.  49  G.  S,  c.  121,  s.  10,  to  the  costs  of  proving  the 
*Qfi4.1  commission  of  bankrupt  and  *other  matters,  the  Act  requiring, 
J  in  order  to  entitle  to  such  costs,  the  certificate  of  the  Judge 
*' before  whom  the  cause- shall  be  tried."  [Hill,  J. — The  statute  gave 
the  costs  to  the  losing  party  in  certain  cases :  stat.  15  &  16  Vict.  c.  83. 
is  a  disabling  statute,  and* limits  the  right  of  the  successful  party  to 

COStB.] 

ffindmarch,  contrH,  admitted  that  the  defendants  were  not  entitled 
to  the  costs  of  the  special  jury.  Upon  the  other  point  he  was  stepped 
by  the  Court. 

Lord  Campbell,  C.  J. — ^This  rule  must  be  discharged  as  regards  the 
costs  of  the  special  jury.  Stat.  6  G.  4,  c.  50,  s.  84,  provides  that  the 
party  applying  for  a  special  jury  shall  not  be  allowed  further  costs 
than  ho  would  have  been  entitled  to  if  the  cause  had  been  tried  by  a 
common  jury,  ^*  unless  the  Judge  before  whom  the  cause  is  tried  shall, 
immediately  after  the  verdict,  certify,  under  his  hand,  upon  the  back 
of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special 
jury."  There  was  no  trial  in  the  present  case,  and  no  certificate ;  and 
therefore  the  circumstances  do  not  exist  which  the  statute  expressly 
requires  in  order  to  entitle  to  these  costs.  As  to  the  costs  of  prepar- 
ing the  particulars  of  objections  and  the  evidence  in  support  of  them, 
I  think  the  rule  should  be  made  absolute.  An  attorney  for  the 
defendant  in  an  action  for  the  infringement  of  a  patent  would  be  bound 
in  prudence  to  prepare  particulars  of  objections,  now  that  they  have 
been  made  necessary  by  statute :  otherwise  the  defendant  would  not 
be  allowed  to  enter  into  his  case  at  all.  And  it  is  of  course  necessary 
to  be  prepared  with  evidence  in  support  of  these  objections.  The 
^Q/>^1  defendants  here  would  be  clearly  entitled,  under  the  ^Statute 
^  of  Gloucester,  to  the  costs  of  preparing  these  particulars  and 
evidence  in  support  of  them.  Then,  is  there  anything  in  stat.  15  k  16 
Vict.  c.  83,  to  deprive  them  of  these  costs  ?  I  think  not.  Sect.  48 
applies  only  to  cases  where  there  has  been  a  trial :  where  there  has 
been  no  trial,  as  in  the  present  case,  the  law  stands  as  it  did  before. 
It  is  true  that  objections  may  be  most  improperly  multiplied ;  bat 
that  is  an  abuse  which  can  be  brought  to  the  notice  of  the  Court,  or, 
subsequently,  of  the  Master.  No  such  abuse,  however,  is  sogg^ted 
here :  and  we  are  asked  to  lay  down  a  rule  that  the  defendant  is  not 
to  be  allowed  the  costs  of  preparing  any  objection,  however  good,  or 
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any  evidence,  however  fatal  to  the  plaintiff,  if  the  plaintiff,  finding 
that  he  cannot  maintain  his  action,  declines  to  proceed  to  trial.  But 
1  think,  on  the  contrary,  that,  under  such  circumstances,  the  defendant 
is  entitled  to  such  costs  as  he  would  have  been  entitled  to  under  the 
Statute  of  Gloucester,  and  therefore  to  these. 

Erle,  J. — The  principle  which  I  should  have  suggested  as  that 
which  ought  to  guide  the  Master  in  such  a  case  as  this  is,  that  the 
defendant  cannot  claim,  under  stat.  15  &#16  Vict.  c.  83,  any  costs 
which  he  could  not  have  claimed  before  the  passing  of  that  Act :  but 
that  sect.  43  applies  only  to  the  case  of  a  trial  of  the  action ;  and  that, 
where  there  is  no  trial,  he  is  entitled  to  all  such  costs,  without  any 
restriction,  as  he  could  have  had  under  the  Statute  of  Gloucester.  I 
think,  therefore,  the  Master  should  have  allowed  the  defendants  the 
costs  in  respect  of  all  such  steps  as  an  attornev  of  ordinary  skill  and 
prudence  would  have  taken  on  behalf  of  a  deiendant  in  an  action  of 
this  kind.  I  have  some  doubt  whether  the  whole  of  the  costs  relating 
to  these  particulars  should  *be  allowed ;  but  the  doubt  is  not  ri^ciaa 
worth  pressing,  as  I  agree  with  the .  principle  of  the  decision  ^ 
at  which  the  rest  of  the  Court  have  arrived. 

CROMrtoN,  J.-*-I  am  of  the  same  opinion.  The  real  question  is, 
whether  sect.  43  of  stat.  15  k  16  Vict.  c.  83,  takes  away  from  the 
defendants  the* right  to  these  costs,  which  they  would  otherwise  have 
had  by  virtue  of  the  Statute  of  Gloucester.  I  think  that  it  does  not; 
for  that  it  applies  only  when  the  cause  proceeds  to  trial.  In  such  case 
the  Act  provides  that  the  defendant  shall  not  be  entitled  to  the  costs 
of  the  particulars  of  objection  unless  the  Judge  certifies  that  they 
^  have  been  proved.  But  for  this  provision  many  frivolous  objections 
might  be  made,  and  the  plaintiff,  though  properly  defeated  upon  some 
objections,  might  have  to  pay  for  the  costs  of  other  vexatious  and 
frivolous  objections  which  ought  never  to  have  been  raised.  If  the 
plaintiff  desires  not  to  proceed  to  trial,  still  there  is  no  real  danger  of 
his  having  to  pay  the  costs  of  frivolous  objections;  for,  if  any  such 
abuse  were  attempted,  the  Master  would  disallow  such  costs,  or  the 
Court  would  interfere  upon  application  being  made  to  it.  The  costs 
of  the  special  jury  stand  on  quite  a  different  footing.  They  are  extra- 
ordinary costs,  to  which  the  party  applying  for  the  special  jury  would 
not  be  entitled  as  a  matter  of  course,  and  which  stat.  6  G.  4,  c.  50, 
declares  shall  not  be  allowed  unless  the  Judge  before  whom  the  cause 
is  tried  certifies  that  the  cause  was  one  proper  to  be  tried  by  a  special 
jury.  It  is  clear  that  there  must  be  a  trial  before  these  costs  can  be 
allowed:  as  regards  the  costs  of  the  particulars  of  objection,  there 
need  not  be  a  trial ;  all  that  stat.  15  &  16  Vict.  c.  83,  s.  48,  provides 
is,  that  when  there  *is  a  trial,  the  costs  shall  not  be  allowed  po^^^ 
except  upon  certain  conditions.  ^ 

Hill,  J. — ^I  am  entirely  of  the  same  opinion.  I  need  not  add  any- 
thing to  what  has  been  already  said  as  to  the  costs  of  the  special  jury. 
As  to  the  costs  of  the  particulars  of  objections,  stat.  15  &  16  Vict.  c. 
83,  s.  41,  makes  the  pleas  to  speak  through  the  particulars  of  objec- 
tions, which  it  requires  to  be  delivered  with  the  pleas.  If  sect.  43 
had  not  been  enacted,  it  is  clear  that  the  defendants,  if  they  succeeded, 
would  have  been  entitled  to  the  costs  of  these  particulars,  as  costs  rea- 
sonalily  incurred  in  preparing  their  defence.    Now,  sect.  43  provides 
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that  the  defendant  is  not  to  be  allowed  the  costs  of  any  particular 
unless  the  Judge  before  whom  the  cause  is  tried  certifies  that  the  par- 
ticular has  been  proved.  Does  that  deprive  the  defendant  of  his  ordi- 
nary right  to  such  costs  when  the  cause  does  not  proceed  to  trial  at 
all  ?  I  am  of  opinion  that  it  does  not,  and  that  it  applies  only  to  the 
case  of  a  trial.  I  am  fortified  in  this  view  by  the  construction  put  br 
the  Court,  in  Peddell  v.  Kiddle,  7  T.  R.  659,  on  stat.  22  &  23  Car.  2. 
c.  9.  That  statute  enacts  that  a  plaintiff'  who  recovers  less  than  40$, 
damages  in  an  action  of  trespass  quare  clausum  f regit  is  not  entitled 
to  more  costs  of  suit  than  the  damages  so  found  shall  amount  to, 
unless  the  freehold  or  title  appear,  either  by  the  Judge's  certificate  or 
by  the  pleadings,  to  have  come  in  question.  Upon  the  pleadings  in 
that  case  the  freehold  could  not  come  in  question:  and  Lord  Kenyon, 
in  giving  judgment,  says,  "where  the  case  is  such  that  the  Judge  who 
*Qfift1  ^"^^  ^*  cannot,  in  any  view  of  it,  grant  a  *certificate  within  the 
-'  Act,  it  is  considered  to  be  a  case  put  of  the  statute."  The 
same  principle  was  acted  on  in  Head  v.  Baldey,  11  A.  k  E.  906  (E.  C. 
L.  R.  vol.  39),  as  to  the  operation  of  the  7th  rule  in  Reg.  Gen.  Hil.,  4 
W.  4,  5  B.  &  Ad.  iv.  (E.  C.  L.  R.  vol.  27).  On  the  same  principle,  I 
think  we  ought  to  hold  that  sect.  43  of  stat.  15  &  16  Vict.  c.  83,  does 
not  come  into  operation  at  all  when  the  cause  does  not  proceed  to 
trial ;  and  therefore  that  the  defendants  are  entitled  to  the  costs  of 
their  particulars  of  objections. 

Rule  absolute,  as  to  the  costs  of  the  particalars 
of  objections  only. 
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IN  THE  EXCHEQUER  CHAMBER. 

FEEDEBICK  LEVY  and  ABRAHAM  LEVY  v. 
HENBY  GREEN.     Jfay  17. 

AetioD  for  goodi  lold  and  deltrcred.  Plea,  never  indebted.  It  appeared  on  the  trial  thai 
defendant  ordered  of  plaintiff!  specified  quantitiee  of  particular  kinds  of  crockery,  to  be  sent  to 
bim  bj  railway.  Plaintiffs  sent  a  crate  containing  a  Smaller  quantity  of  the  particular  goods, 
siso  other  goods  not  ordered,  and  of  such  a  nature  as  to  be  distinguishable  from  the  others :  and 
they  sent  one  invoice  debiting  defendant  with  the  contents  of  the  whole  crate.  Defendant 
rtfoted  to  receive  them,  assigning  «s  his  reason  that  they  were  out  of  time.  At  the  trial,  before 
the  ondersheriff,  the  objection  was  taken  that  defendant  was  not  bound  to  take  any  part  of  the 
goods,  because  of  the  manner  in  which  they  were  sent,  accompanied  by  goods  not  ordered. 
Leave  to  enter  a  nonsuit  on  this  ground  was  given,  subject  to  which  the  case  went  to  the  jury, 
and  the  plaintiffs  had  a  verdict  for  the  goods  ordered. 

Held,  by  Lord  Campbell,  C.  J.,  and  Wightman,  J.,  that,  under  these  circumstances,  the  vendor 
bad  not  furnished  the  goods  so  that  the  vendee  was  bound  to  accept  them,  and  that  there  ought 
to  have  been  a  nonsuit. 

Held  by  Coleridge,  J.,  and  Erie,  J.,  that  the  vendee  might  have  taken  hli  own  goods,  and 
rtjceted  the  excess. 

The  Court  being  equally  divided,  the  rule  dropped. 

Rule  made  absolute  for  a  nonsuit  in  the  B&chequer  Chamber. 

An  appeal  lies,  under  sect  34  of  The  Common  Law  Procedure  Act,  1854  (17  A  18  Vict  c.  125), 
sgaioit  the  decision  of  the  Court  on  a  rule  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at 
the  trial  of  a  cause  before  an  undersheriff. 

The  defendant  appealed  against  the  decision  of  the  Court  below 
upon  the  showing  cause  against  a  rule  obtained  bj  him  to  enter  a 
nonsuit.(a) 

•The  action  was  for  goods  sold  and  delivered,  and  on  ac-  rieQ7A 
counts  stated.  Plea:  Never  indebted.  Issue  thereon.  The  L  ^'^ 
following  were  the  particulars  of  demand. 

(a)  Levy  o.  Qreen,  8  E.  A  B.  575  (E.  C.  L.  B.  vol.  92). 
ti.  kE.j  VOL.  I. — 34 
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1856.  £    s,   d 

October  24th.  To  8  dozen  plain  worked  tea-pots,  @  6/6 

8  Figured  do.  @  7/6 
8  Eagle  do,  @  10/6 
"  8  Queen's  do.  c^  9/6  ... 

8  Dishes  do.  @  2/8 
"  ^6  Sets  Jugs,  Cupids,  Birds'  Nests  and 

Fishes,  C^  1/4 
"  *6  Gambler,  Monkey  and  Grapes  @  1/ 

"  *6  Miser  Stag  and  Octagon,  ^1/ 

"  *2  Common  Jugs,  @  /8         ^- 

"  *2  Pear  Shapes,  (9/7  •        - 

Crate        -        -        -  -  . 


At  the  trial,  before  the  undersheriff  at  Bristol,  under  a  writ  of  trial, 
the  plaintiffs  had  a  verdict  for  5/.  145.  9c2.,  the  amount  of  the  particn- 
lars,  excluding  the  five  items  marked  *• ;  subject  to  leave  to  move  to 
enter  a  nonsuit. 

Fields  in  Michaelmas  Term,  1857,  obtained  a  rule  nisi  accordingly, 
which  was  drawn  up  on  reading  a  copy  of  the  undersheriff's  notes. 
From  these  it  appeared  that  the  traveller  of  the  plaintifis  called  on 
the  defendant,  at  Peterborough,  on  29th  September,  1856,  and  received 
an  order  for  some  articles  of  crockery,  to  be  forwarded  as  soon  as 

*Q7n  P^s®^^^®  ^.y  ^^^^  ^  Peterborough.  There  was  *a  conflict  of 
^  testimony  as  to  whether  there  was  any  stipulation  that  the 
goods  were  to  be  supplied  within  any  specified  time  or  not  The 
order  was  forwarded  by  the  traveller  to  the  plaintifiEs'  manufactarer, 
who,  on  24th  October,  1856,  sent  oft*  a  crate  to  Peterborough  addressed 
to  the  defendant.  This  crate  contained  the  articles  specified  in  the 
particulars  of  demand.  The  four  first  items,  it  was  admitted,  agreed 
with  the  order ;  six  sets  of  dishes  had  been  ordered  of  the  kind,  three 
sets  of  which  formed  these  items.  The  five  items  marked  *,  it  was 
admitted,  had  not  been  ordered.  On  28d  October  the  defendant  wrote 
to  the  plaintiffs  to  countermand  the  order,  on  the  ground  that,  owing 
to  delay,  he  had  been  obliged  to  supply  himself  elsewhere;  but  this 
letter  was  not  received  till  after  the  goods  had  been  already  des- 
patched. An  invoice  was  forwarded  to  the  defendant,  from  which  the 
particulars  of  demand  were  taken.  Some  evidence  was  given  that  it 
was  usual,  where  a  crate  was  not  completely  filled  by  the  goods  or- 
dered, to  fill  it  up  with  other  articles  on  sale  or  return;  and  there  was 
some  evidence  that  the  defendant  had  cautioned  the  traveller  not  to  do 
so.  At  subsequent  interviews,  the  traveller  requested  the  defendant 
to  pay  for  the  goods,  which  lay  at  the  Peterborough  Station ;  and  the 
defendant  refused  to  do  so,  alleging  that  the  goods  were  to  be  supplied 
in  a  fortnight,  and  that,  they  not  having  been  sent  in  time,  he  had  got 
supplied  elsewhere.  At  these  interviews  he  said  nothing  about  the 
extra  articles.  The  defendant's  solicitor  applied  for  a  nonsuit,  citing 
Hart  r.  Mills,  15  M.  &  W.  85.t  The  unaersheriff  reserved  leave  to 
enter  a  nonsuit.  The  plaintiff's  solicitor  gave  up  the  demand  for  the 
♦Q721  *P^^^®  ^^  ^^®  extra  articles.  The  questions  left  to  the  jury 
^  were:    Whether  there  was,  by  the  bargain,  a  specific  time 
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within  which  the  goods  were  to  be  forwarded :  and,  if  there  was  none, 
whether  they  were  forwarded  within  a  reasonable  time.  The  verdict 
was  for  the  plaintififs. 

On  cause  being  shown,  Lord  Campbell,  C.  J.,  and  Wightman,  J., 
were  of  opinion  that  there  ought  to  have  been  a  nonsuit,  the  plaintifis 
having  a  right  to  reject  the  goods,  sent,  as  they  were,  with  others  not 
ordered.  Erie,  J.,  and  Coleridge,  J.,  were  of  a  contrary  opinion,  hold- 
ing that  the  defendant  might  have  taken  his  own  goods  and  rejected 
the  excess.     The  Court  being  equally  divided,  the  rule  dropped. 

Jf'ield  now  appeared  for  the  appellant,  and  Barstow  for  the  re* 
spondents. 

Barstow,  for  the  respondents. — ^No  appeal  lies  in  this  case.  Sect  31 
of  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  does 
not  apply  to  the  decision  of  the  Gouct  upon  a  rule  obtained  pursuant 
to  leave  reserved  at  the  trial  by  an  undersheriff.  [WiLLES,  J. — It 
was  held,  in  Strother  v.  Hutchinson,  4  New  Ca.  88  (E.  C.  L.  R*.  vol. 
S3),  that  a  bill  of  exceptions  lies,  on  a  nonsuit,  to  the  ruling  of  a  judge 
of  a  County  Court.]  That  case  is  no  authority  as  to  a  ruling  of  an 
undersheriff.  In  White  v.  Hislop,  4  M.  &  W.  73,t  where,  in  a  cause 
tried  before  an  undersheriff,  a  bill  of  exceptions  was  tendered,  which 
he  refused  to  receive,  the  Court  of  Exchequer  refused  to  interfere  to 
stay  judgment  and  execution.  Moreover,  if  an  appeal  be  held  to  lie 
here,  cases  of  the  most  frivolous  description  may  *go  up  to  the  ri^qno 
House  of  Lords,  at  a  great  expense  to  the  parties.  [Martin,  ^ 
B. — A  very  small  claim  may  raise  a  very  important  question  of  law.J 
The  proper  mode  to  obtain  a  review  of  the  ruling  of  an  undersheriff 
is  to  apply,  if  the  rule  nisi  be  made  absolute,  that  the  cause  be  tried 
again  before  a  Judge  of  the  superior  Courts,  as  in  Duddey  v,  Yates,  8 
Dowl.  487.  [Martik,  B.— Sect.  34  of  The  Common  Law  Procedure 
Act,  1854,  gives  the  power  of  appeal  against  a  rule  refused,  discharged, 
or  made  absolute,  "  in  all  cases  of  rules  to  enter  a  verdict  or  nonsuit 
upon  a  point  reserved  at  the  trial."  We  are  all  of  opinion  that  the 
section  gives  a  right  of  appeal  in  this  case.] 

The  case  was  then  argued  by  Field  for  the  appellant,  and  Barstow 
for  the  respondents.  It  is  not  considered  necessary  to  report  the  ar- 
gument, wnich  was  substantially  the  same  as  in  the  Court  below. 

Martin,  B. — We  are  all  of  opinion  that  the  decision  of  Lord  Camp- 
bell, C.  J.,  and  Wightman,  J.,  was  correct.  This  was  an  action  for 
goods  sold  and  delivered  :  they  were  delivered  in  pursuance  of  a  cer- 
tain order  by  the  defendant :  and  the  plaintiff  were  bound  to  prove, 
as  they  would  have  had  to  prove  in  an  action  for  not  accepting,  that 
they  offered  to  the  defendant  the  same  goods  which  he  had  ordered 
and  agreed  to  pay  for.  But  the  plaintiffs  did  not  offer  those  goods : 
they  sent  to  the  defendant  a  crate  in  which  part  of  those  goods  were, 
but  mixed  up  with  others  not  ordered  by  him  :  so  that  there  was  not 
only  the  chance  that  those  others  might  be  broken  in  the  unpacking, 
but  that  the  defendant  might,  if  he  ^accepted  those  goods  which  r^ny^ 
had  been  ordered  by  him,  be' taken  to  have  accepted,  and  to  be  *- 
liable  to  pay  for,  the  other  goods.  I  cannot  say  that  I  have  any  doubt 
that  the  de&ndant  is  not  liable.  Cunlifiis  v.  Harrison,  6  Exch.  903,t 
goes  the  full  length  of  this  case. 

WiLLES,  J. — I  am  of  the  same  opinion.    The  question  here  is  the 
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same  as  would  have  been  raised  if  the  action  had  been  brought  for 
not  accepting ;  namely,  whether  the  goods  sent  were  those  which  the 
defendant  had  ordered,  and  was  bound  to  pay  for.    Now,  in  an  action 
for  not  accepting,  the  plaintiffs  could  not  have  supported  an  averment 
that  they  were  ready  and  willing  and  offered  to  deliver  those  goods  so 
ordered :  they  could  only  have  averred  that  they  offered  to  deliver 
part  of  those  goods,  together  with  certain  others.    Such  an  averment 
would  be  bad  in  substance.    That  would  seem  to  follow  from  the  deci- 
sion in  Dixon  v.  Fletcher,  8  M.  &  W.  146.t    It  may  be,  no  doubt,  that 
there  are  some  cases  in  which  an  addition  of  other  articles  to  the  goods 
ordered  might  make  no  substantial  difference;  and  a  jury  might  con- 
sider those  others  as  mere  dunnage,  added  for  the  sake  of  secure  pack- 
ing.    But  I  think  it  is  impossible  to  look  in  that  light  at  the  articles 
added  here,  considering  their  nature,  and  that  they  were  put  in  at  a 
stated  price.     Adopting  the  view  taken  by  Lord  Campbell,  C.  J.,  and 
not  laying  down  any  general  rule,  I  think  that,  in  such  a  case  as  this, 
where  the  goods  were  all  in  one  parcel,  and  entered  in  one  invoice,  so 
that  the  purchaser,  if  he  accepted  his  own  goods,  would  incur  the  risk 
of  being  held  to  have  accepted  the  whole,  he  was  not  bound  to  accept 
at  all.    The  rule  must  therefore  be  absolute  for  entering  a  nonsuit 
*9751       *Bramwell,  B. — The  delivery  in  this  case  to  the  carrier 
-'   would  not  be  good  unless  it  was  m  pursuance  of  the  authority 
of  the  purchaser :  and  the  tender  of  the  goods  to  the  defendant  most 
be  an  unconditional  and  unqualified  tender  of  the  goods  ordered.    It 
appears  to  me  that  there  was  not  such  delivery  or  such  tender.    The 
plaintiffs  delivered  to  the  carrier,  in  one  crate,  and  with  one  invoice, 
part  of  the  goods  .ordered  by  the  defendant  and  also  certain  other 
goods :  and  the  tender,  if  any,  was  a  tender  both  of  the  goods  ordered, 
at  the  price  agreed  upon,  and  the  other  goods,  at  the  prices  named  in 
the  invoice,  if  the  defendant  chose  to  accept.     I  think  that,  if  the  de- 
fendant had  accepted  the  goods  ordered  by  him,  he  would  have  ran 
great  risk  of  being  held  to  have  accepted  the  other  goods  sent  with 
them.     At  all  events  he  could  hardly  understand  the  plaintifi  to  say, 
in  effect,  *'  Take  out  of  the  crate  what  you  ordered ;  if  you  do  not 
like  to  have  the  rest,  let  them  lie  where  you  please,  or  remove  them 
to  some  convenient  distance."    He  could  not  but  think  that  the  plain- 
tiffs made  him  a  tender  either  of  the  whole  or  none,  or  of  goods  or- 
dered by  him,  with  a  stipulation  that  he  must  select  them  from  among 
the  whole,  and  send  back  the  rest.    He  was  not  under  any  obligation 
either  to  accept  the  former  tender  or  to  undertake  the  obligation  and 
trouble  imposed  upon  him  by  the  latter.     He  was  entitled  to  an  un- 
conditional tender :  and  such  a  tender  not  having  been  made,  he  was 
at  liberty  to  refuse  to  accept. 

Watson,  B. — I  am  of  the  same  opinion.  There  was  no  offer  of 
the  goods  ordered  by  the  defendant ;  but  an  offer  of  some  of  those 
goods,  packed  in  the  same  crate  with  others,  so  that  the  defendant  would 
*9761  ^^^^^^d^o  ^select  his  own,  at  some  risk  and  trouble;  and, 
^  further,  might  have  been  held  liable  to  pay  for  all,  as  they 
were  all  included  in  one  invoice. 

Btles,  J. — ^I  do  not  say  that,  in  all  cases  where  the  goods  ordered 
are  sent  together  with  others  not  ordered,  the  vendee  would  have  a 
right  to  refuse  to  accept  any ;  but,  if  there  is  any  danger  or  trouble 
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attending  the  severance  of  tbe  two,  or  any  risk  that  the  vendee  might 
be  held  to  have  accepted  the  whole  if  he  accepted  his  own,  he  is  at 
liberty,  as  this  defendant  was,  to  refuse  to  accept  at  all. 

Judgment  affirmed. 


GAETON  V.  The  GREAT  WESTERN  Railway  Company.    May  13, 
[Reported  E.  B.  &  E.  887  (E.  0.  L.  R.  vol.  96).] 
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XXII.  VICTORIA.    1869. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were: 
Lord  Campbell,  G.  J.  Eble,  J. 

WlQHTMAN,  J.  CbOUPTON,  J. 


ALEXANDER    MACDONALD    and    ALEXANDER   MACDO- 
NALD  the  Younger,  v.  DAVID  LONGBOTTOM.    May  27. 

Plaintiff,  in  a  eonreraation  with  defendant*!  agent,  stated  that  plaintiff  had  eoae  weol  for 
sale,  partly  his  own  clip,  partly  what  he  had  parehased  from  other  fanns,  amounting  ia  tk« 
whole  to  2300  stones,  100  stones  more  or  lees;  and  offered  the  whole  for  sale  to  defeadaat 
Plaintiff  afterwards  wrote  to  the  agent,  saying  that  two  of  the  small  clips  had  been  soli,  bet 
that  plaintiff  had  got  the  promise  of  another  clip  of  abont  650  stones,  which  wonld  go  with  kis 
other  wool.  Defendant's  agent  afterwards  wrote  to  plaintiff,  saying,  that  defendaat  "dctirei 
me  to  offer  yon  for  yoor  wool  16f.  per  stone,  delirered  in  Liverpool ;"  which  offer  pbiatii^  is 
writing,  accepted.  Plaintiff  shipped  to  Lirerpool  2542  stones  of  his  wool,  which  defeadsat 
refused  to  accept. 

In  an  action  against  defendant  for  not  accepting:  Held,  that  the  oonrertation  betvcci 
plaintiff  and  defendant's  agent  was  admissible  to  show  what  was  meant  by  the  ezpressiti 
'*  your  wool"  in  the  subsequent  letter  by  such  agent  Held,  further,  by  Lord  Campbell,  C  J., 
and  Erie,  J.,  dissentiente  Wightman,  J.,  that  the  statement  in  such  conTertatioa  of  the  qasatitj 
of  wool  was  merely  an  expression  of  opinion  by  plaintiff,  and  was  not  to  be  takia  as  esibodic^ 
in  the  subsequent  contract;  and  that  therefore  defendant  was  not  justified  la  r^eetiof  ths 
tender  of  2500  st4>nes  of  plaintiff's  wool.    Judgment  for  plain tiC 

Judgment  affirmed  in  the  Exchequer  Chamber. 

The  declaration  stated  that  defendant  agreed  -with  plaintifl^  to  buy, 

^.Q^Q-,    and  plaintiffs  agreed  to  sell,  *certain  wool  belonginff  to  plain- 

•'    tiffs,  at  the  pric«  of  16*.  per  stone,  less  two  months  discount, 

the  said  wool  to  be  delivered  by  plaintiff  to  or  for  defendant  at  Liy- 


1  ELLIS  &  ELLIS.    Q.  B.  978 

erpool :  and  that,  althotLgh  a  reasonable  time  for  the  delivery  and 
acceptance  of  the  said  wool  expired  before  the  commencement  of  this 
suit,  yet  defendant  made  default  in  accepting  the  said  wool  and  paying 
the  price  thereof  as  aforesaid,  and  plaintiffs  have  thereby  incurred 
expense  in  keeping  the  said  wool  and  in  reselling  the  same,  and  also 
a  loss  upon  such  resale,  &c. 

Pleas.     1.  That  defendant  did  not  agree  as  alleged.    2.  That  plain 
tiffs  were  not  ready  and  willing  to  deliver  the  said  wool,  or  any  part 
thereof,  pursuant  to  the  said  contract  as  alleged.    3.  A  plea  travers- 
ing the  alleged  breach.     Issue  on  all  the  pleas. 

On  the  trial,  before  Byles,  J.,  at  the  last  Liverpool  Spring  Assizes, 
it  appeared  that  the  plaintiffs  were  farmers  in  Scotland,  and  the  de- 
fendant was  a  wool  stapler  in  Liverpool,  whose  agent  for  purchasing 
wool  in  Scotland  was  a  Mr.  Stewart,  residing  in  Perth.  In  August, 
1857,  the  younger  Macdonald  called  upon  Stewart  and  told  him  that 
they  had  a  quantity  of  wool,  part  of  which  was  their  own  clip,  and 
then  on  their  own  farm,  and  part  the  clips  of  the  same  year  of  some 
neighbouring  farms,  not  then  on  the  plaintifi^'  premises :  that  the  whole 
quantity  amounted  to  2800  stones  100  stones  more  or  less  :  and 
offered  the  whole  to  Stewart  for  sale.  On  19th  August,  Stewart  wrote 
to  Macdonald,  saying,  "I  have  a  letter  from  Mr.  Longbottom  (the  de- 
fendant), who  says,  *I  will  take  Mr.  Macdonald's  wool  at  I65.'" 
Macdonald  then  wrote  to  Stewart,  on  26th  August,  a  letter  which, 
after  stating  that  two  of  the  small  clips  had  been  sold,  proceeded  as 
follows :  "  With  regard  to  our  own  wool,  I  may  state  that  I  have  suc- 
ceeded in  getting  a  promise  of  ^another  superior  clip  in  this  r*Q7Q 
neighbourhood  which  would  stand  about  550  stones ;  it  is  as  ^ 
good  as  the  Bialliol  wool ;  it  will  go  along  with  my  other  wool."  On  5th 
September,  Stewart  wrote  to  him  as  follows :  "  I  wrote  you  1st  instant, 
enclosing  letters  from  Mr.  Longbottom,  and,  not  having  received  your 
reply,  I  beg  to  state  that  I  have  heard  from  him  to-day,  and  he  now 
desires  me  to  ofter  you  for  your  wool  16«.  per  stone,  delivered  in  Liv- 
erpool, less  two  months'  discount,  and  as  there  is  now  so  little 
between  you,  I  hope  to  receive  your  acceptance  of  the  above  offer  in 
due  course.  (Signed)  William  Stewart." 

To  this  letter  Macdonald  replied  as  follows : — 

*'  Strashmastie,  8th  September,  1857. 

"  Dear  Sir.  I  yesterday  received  your  favour,  and  in  reply  beg  to 
say  that  I  agree  to  your  offer  for  the  wool  of  16s.  per  stone,  less  two 
months'  discount,  at  the  rate  of  5/.  per  cent.,  for  ready  money." 

(Signed)        Macdonald,  Jun." 

On  12th  October,  Stewart  wrote  as  follows.  "I  had  a  letter  to-day 
from  Mr.  Longbottom,  stating  that  he  was  very  much  disappointed 
that  the  wool  has  not  been  sent  off  ere  this  time,  as  he  understood  it 
would  have  been  delivered  in  a  reasonable  time;  he  says,  as  wool  is 
going  down  fast  in  price,  he  cannot  take  more  than  the  quantity  stated 
in  the  first  instance,  say  2200  stones,  and  he  bids  me  write  to  say  that, 
if  the  wool  is  not  delivered  soon,  he  will  expect  an  allowance,  accord- 
ing to  the  state  of  the  market.  I  trust,  therefore,  that  you  will  use 
every  exertion  to  get  the  wool  forwarded  without  further  delay." 

On  27th  November  the  plaintiffs  shipped  to  the  defendant  at  Liv 
erpool  the  whole  of  the  wool  they  had  for  sale,  including  that  which 
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♦9801  ^®^^^g®^  ^  *^®  plaintiflFs'  own  *clip,  and  that  which  tbey 
-'  had  got  from  the  other  farmers,  the  whole  amounting  to  2542 
stones.  The  defendant,  on  its  being  tendered,  refused  to  accept  it,  on 
the  ground  that  there  had  been  unreasonable  delay  in  the  shipment 
No  evidence  was  given  at  the  trial  that  he  had  made  any  objection 
that  the  wool  shipped  was  not  what  he  had  contracted  to  purchase. 

The  learned  Judge  ruled  that  the  evidence  of  the  conversation  which 
Macdonald,  Jun.,  had  had  with  Stewart  before  the  letters  of  5th  and 
8th  September  was  inadmissible  for  the  purpose  of  explaining  what 
was  the  woo^  referred  to  in  those  letters.  The  plaintiff  were  non- 
suited, leave  being  reserved  to  enter  a  verdict  for  them  for  the  amonnt 
claimed,  if  the  Court  should  be  of  opinion  that,  without  such  evi- 
dence, or  with  it  if  admissible,  there  was  sufficient  evidence  of  a  con- 
tract which  bound  the  defendant  to  accept  the  wool  tendered.  In 
order  to  obviate  the  necessity  for  a  new  trial  in  such  c&se,  the  issue 
of  fact,  as  to  whether  the  wool  was  tendered  within  a  reasonable  time, 
was  submitted  to  the  jury,  who  found,  on  such  issue,  a  verdict  for  the 
plaintiffs. 

Monk,  in  last  Easter  Term,  obtained  a  rule  to  show  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiffs, 
on  the  ground  that  there  was  a  sufficient  contract  in  writing,  and  also 
on  the  ground  of  improper  rejection  of  evidence. 

Edward  James  and  W.  B.  Brett  now  showed  cause. — The  defendant 
never  contracted  to  purchase  the  amount  of  wool  which  was  tendered. 
The  written  contract  for  "your  wool''  does  not  support  a*  claim  by  the 
plaintiffs  in  respect  both  of  their  own  wool  and  wool  which  they  had 
purchased  of  other  parties:  and  the  plaintiffs  were  not  at  liberty  to 
*Q811  ^^^^  ^^^^  "  your  wool"  was  meant  to  *include  both,  by  evidence 
^  of  a  conversation  between  the  plaintiffs  and  the  defendants 
agent,  Stewart,  l^efore  the  written  contract  was  entered  into.  It  is 
true  that  Stewart's  letter  of  12th  October  speaks  of  the  defendant  hav- 
ing contracted  for  2200  stones,  which  would  be  about  the  amount  of 
the  plaintiffs'  own  wool  and  that  purchased  by  them :  but  that  letter 
was  written  after  the  contract  in  writing  was  made,  and  for  the  pur- 
pose of  repudiating  it,  and  is  not  admissible  for  the  purpose  of  altering 
the  terms  of  the  contract  itself:  Cooper  v.  Smith,  15  East  103.  [Lord 
Campbell,  C.  J. — Surely  the  conversation  between  Macdonald  and 
Stewart  would  be  evidence  to  show  what  quantity  of  wool  the  plaintiff 
had  on  their  farm.]  It  would,  or  rather  to  show  what  quantity  of  wool 
was  theirs,  including  what  they  had  purchased  from  other  parties  in  ad- 
dition to  their  own ;  but  not  to  show  what  was  the  wool  which  was 
the  subject-matter  of  the  contract  between  them  and  the  defendant 
The  contract  must,  by  the  Statute  of  Frauds,  be  in  writing;  and  its 
terms,  though  they  may  be  explained,  cannot  be  varied  by  oral  evi- 
dence :  Smith  v.  Jeffreys,  15  M.  &  W.  561,t  Sotilichoa  r.  Kemp,  3 
Exch.  105.t  Suppose  that,  the  plaintiffs  having  three  horses  in  their 
stable,  the  defendant  had  contracted,  in  writing,  with  the  plaintiffs, 
to  buy '^  your  horses;"  and  the  plaintii&  afterwards  tendered  those 
three  and  three  others.  They  could  not  support  such  a  tender  bj 
merely  proving  that,  at  the  time  of  the  written  contract,  they  had 
agreed  to  purchase,  and  did  afierwardS;  before  the  tender,  purchase, 
those  three  others. 
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Secondly,  even  if  the  evidence  in  qaestion  was  admissible,  it  does  not 
appear  that  the  plainti£&  were  ready  and  *willing  to  perform  r^ogo 
their  part  of  the  contract,  even  so  extended.  Admitting  the  evi-  ^ 
dence,  the  contract  is  for  2800  stones,  100  stones  more  or  less.  What  was 
tendered  was  2542  stones.  This  is  not  a  proper  tender ;  and  the  pur- 
chaser had  a  right  to  reject  the  whole :  Hart  v.  Mills,  15  M.  &  W.  85,t 
Levy  f.  Green,  ante  969. 

Monk  and  Kemplay,  contri. — ^First,  the  oral  evidence  was  admis- 
sible.    In  Taylor  on  the  Law  of  Evidence,  vol.  2,  s.  1082,  it  is  said, 
'*  It  may  be  laid  down  as  a  broad  and  distinct  rule  of  law,  that  extrin- 
sic evidence  of  every  material  fact  which  will  enable  the  Court  to 
ascertain  the  nature  and  quaHties  of  the  subject-matter  of  the  instru- 
ment, or,  in  other  words,  to  vilentify  the  persona  and  things  to  which 
the  instrument  refers,  must  of  necessity  be  received."     So,  in  Dale  v. 
Humfrey,  E.  B.  k  E.  1004,  Exch.  Ch.  (E.  C.  L.  R.  vol.  96),(a)  it  was 
held  that,  for  the  purpose  of  explaining  the  following  note  :  "  Sold  for 
Messrs.  T."  (plaintiff's  brokers)  '*  to  our  principals,  ten  tons  of  linseed 
oil,"  &c.,  '*  quarter  per  cent,  brokerage  to"  defendant,  evidence  was 
admissible,  in  an  action  by  plaintiflf  against  defendant  for  the  price  of 
the  oil,  to  show  «  custom  in  the  trade  that,  when  a  broker  purchased, 
as  in  that  case,  without  disclosing  his  principal,  the  broker  was  liable 
to  be  looked  to  as  purchaser,  on  the  principal's  default.     Shore  v. 
Wilson,  9  CI.  k  F.  556,  and  Gorrissen  v.  Perrin,  2  Com.  B.  N.  S.  681 
(E.  C.  L.  R.  vol.  89),  are  authorities  to  the  same  effect.     The  contract 
here  is  for  a  specific  parcel  of  wool,  not  for  any  particular  number  of 
stones  weight ;  and  the  oral  evidence  was  *admissible  for  the   r^Qoo 
purpose  of  identifying  that  particular  parcel.     The  statement   '- 
of  quantity  was  a  mere  expression  of  opinion,  not  a  part  of  the  con-  ■ 
tract ;  just  as  a  man  might  sell  a  particular  stack  of  hay  entire,  say- 
ing, at  the  same  time,  "  I  believe  it  contains  so  many  tons,  more  or 
less."     If  a  man  has  several  horses  in  his  stable,  one  of  them  a  bay, 
and  another  man  looks  at  it  and  agrees,  in  writing,  to  buy  "  your 
horse,"  oral  evidence  would  be  admissible  to  show  which  horse  he  in- 
tended to  buy.     As  to  the  question  of  readiness  and  willingness,  that 
point  was  not  taken  at  the  trial ;  but  the  tender  in  question  was,  in 
fact,  a  proper  performance  of  the  contract  by  the  plaintiffs.     [Lord 
Campbell,  C.  J. — ^That  would  be  a  question  for  the  jury.]    It  would ; 
and  the  letter  of  12th  October  was  put  in,  not  to  explain  the  contract, 
but  as  part  of  the  evidence  showing  a  proper  tender  within  a  reason- 
able time. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  our  judgment  should 
be  for  the  plaintifi&.  The  letters  of  5th  and  8th  September  constitute 
a  complete  contract,  within  the  Statute  of  Frauds,  between  the  plain- 
tiffs and  the  defendant,  through  his  agent^  Stewart.  This  was  an 
offer  made  to  the  plaintiffi,  and  accepted  by  them,  of  16a.  per  stone 
for  "your  wool,"  to  be  delivered  in  Liverpool.  The  only  question, 
therefore,  is,  what  was  the  subject-matter  of  the  contract,  described  as 
"your  wool"  ?  I  am  of  opinion  that,  when  there  is  a  contract  for  the 
sale  of  a  specific  subject-matter,  oral  evidence  may  be  received,  for 
the  purpose  of  showing  what  that  subject-matter  was,  of  every  fact 
within  the  knowledge  of  the  parties  .before  and  at  the  time  of  the 

(a)  AfirmiDg  Homfrey  v.  Dale,  7  B.  A  B.  266  (B.  G.  L.  R.  toL  90). 
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contract.  Now  Stewart,  the  defendant's  agent,  bad  a  conyersation 
*9841  *^®^^^  ^^^  contract  with  one  of  the  plaintiffs,  who  stated  what 
^  wool  he  had  on  his  own  farm,  and  what  he  had  bought  from 
other  farms.  The  two  together  constituted  his  wool ;  and,  with  the 
knowledge  of  these  facts,  the  defendant  contracts  to  buy  "  your  wool.*' 
There  cannot  be  the  slightest  objection  to  the  admission  of  evidenoe 
of  this  previous  conversation,  which  neither  alters  nor  adds  to  the 
written  contract,  but  merely  enables  us  to  ascertain  what  was  the 
subject-matter  referred  to  therein.  Then  comes  the  question,  whether 
the  contract  is  to  be  limited  to  the  2300  stones,  100  stones  more  or 
less,  Avhich,  in  the  course  of  this  conversation,  one  of  the  plaintifls 
stated  was  the  amount  of  the  whole  of  the  wool.  I  am  of  opinion 
that  it  is  not  to  be  so  limited.  There  was  no  conlract  entered  into  at  the 
time  of  this  conversation:  and,  when  the  defendant  ultimately  agrees 
to  purchase  the  wool,  no  reference  is  made  to  the  quantity.  The 
statement  of  the  quantity  at  the  time  of  the  conversation  was  a  mere 
expression  of  opinion,  and  did  not  affect  the  actual  contract  at  all. 
Then,  is  it  to  be  said  that  the  letter  of  5th  September  is  to  be  taken 
as  embodying  the  condition  that  the  wool  shipped  shall  not  exceed 
that  quantity?  The  agreement  then  is  to  take  "your  wool,"  tale 
quale;  and  I  think  we  cannot  introduce  any  limitation  of  the  quan- 
tity. On  the  evidence,  it  seems  clear  that  the  defendant  rejected  the 
wool,  not  on  account  of  any  excess,  but  because  the  market  had  fallen 
in  the  mean  time. 

WiGHTMAN,  J. — The  contract,  as  constituted  by  the  letters  of  5ih 
and  8th  September,  was  for  "your  wool."  That  leaves  it  quite  uncer- 
tain what  was  the  wool  meant;  and  we  may  well  imagine  that,  if  there 
*9851  ^^^  ^en  a  *previous  conversation  between  the  parties  respect- 
■^  ing  any  specific  wool,  that  would  be  the  wool  contracted  for : 
and  this  is  one  of  the  cases  in  which,  the  subject-matter  of  the  written 
contract  being  uncertain,  oral  evidence  is  admissible  to  identify  it 
Then,  what  was  meant  by  "  your  wool"  ?  The  wool  as  to  which  one 
of  the  plaintiffs  had  been  previously  speaking  to  Stewart,  the  defend- 
ant's agent,  was  partly  wool  of  the  plaintiffs'  own  clip,  partly  wool 
which  thev  had  purchased  of  others,  the  whole  amounting,  as  was 
then  statea,  to  2300  stones,  100  stones  more  or  less.  That,  I  think, 
was  the  wool  which  the  defendant  contracted  for.  On  this  point  I 
have  the  misfortune  to  differ  from  my  Lord  and  my  brother  Erie,  who 
think  that  the  contract  was  simply  for  the  wool  belonging  to  the 
plaintiffs,  compounded  from  these  two  sources,  and  not  for  that  spe- 
cific quantity.  The  contract  seems  to  me  to  fix  the  quantity  of  the 
specific  article,  as  well  as  the  article  itself.  If  the  conversation  be 
evidence,  as  it  is,  for  the  purpose  of  identifying  the  specific  article,  I 
think  it  is  evidence  for  fixing  the  specific  quantity.  The  defendants 
contract  is,  in  effect,  as  if  he  had  written  saying,  "  You  having  repre- 
sented that  you  have  some  wool,  partly  of  your  own  clip,  partly  pur- 
chased  from  other  farmers,  and  which  you  state  to  amount  in  the 
whole  to  2300  stones,  100  stones  more  or  less,  I  am  willing  to  accept 
your  wool."  I  do  not  rely  much  on  the  letter  of  12th  October:  bat 
I  think  it  is  a  circumstance  not  without  weight  that  the  defendant 
there  says  he  will  take  only  **  the  quantity  stated  in  the  first  instance, 
say  2200  stones;"  which  would  be  the  exact  minimum  of  thequan- 
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tity  mentioned  in  the  previous  conversation.    On  that  ground  I  con- 
fess I  think  the  present  rule  cannot  be  supported ;  for,  in  my  view, 
the  ^tender  of  2642  stones  was  one  which  the  defendant  was  r*Ao/» 
not  bound  to  accept     As  to  the  evidence,  as  I  have  said,  I   '- 
think  it  was  clearly  admissible. 

Eble,  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to  succeed. 
I  assume  that  they  must  prove  a  written  contract,  and  that  that  con- 
tract must  contain  all  the  material  terms.  The  contract  here  is  most 
explicit:  it  is  to  purchase  of  the  plaintiffs  "your  wool,"  at  Ifo.  a 
stone,  to  be  delivered  in  Liverpool.  The  oral  evidence  is,  undoubt- 
edly, admissible  to  identify  the  subject-matter  of  the  contract,  and  to 
show  what  "  your  wool"  really  was.  The  Judge,  who  has  to  construe 
the  written  document,  cannot  have  judicial  knowledge  of  the  subject- 
matter;  and  evidence  has  been  invariably  allowed  to  identify  it.  The 
previous  conversation,  therefore,  between  one  of  the  plaintiffs  and  the 
defendant's  agent  is  admissible  for  that  purpose.  But  the  conversa- 
tion was  by  no  means  essential.  If  the  plaintiffs  had  merely  proved  on 
the  trial  that,  at  the  time  of  the  contract,  their  wool  consisted  partly 
of  their  own  clip,  partly  of  other  wool  contracted  for  by  them,  they 
would  have  been  entitled  to  succeed,  without  proving  that  this  fact 
was  stated  by  them  to  the  defendant.  Evidence  of  such  statement, 
however,  is  clearly  admissible  to  prove  what  was  the  contract,  but 
not  as  being  embodied  in  the  contract  itself.  The  defendant  contends 
that,  as  my  brother  Wightman  thinks,  the  statement  was  embodied  in 
the  contract ;  and  that,  as  part  of  the  statement  was  that  the  whole 
quantity  was  2800  stones,  100  stones  more  or  less,  the  defendant  wad 
not  bound  to  accept  a  tender  of  2642  stones.  I  am  of  opinion  that 
the  statement  as  to  quantity  was  merely  preliminary  talk,  and  cannot 
be  *embodied  in  the  written  contract  which  was  subsequently  r#gg7 
made.  Even  if  it  were  embodied,  it  would  be  a  question  for  *■ 
the  jury  whether  the  tender  actually  made  was  a  tender  of  an  unrea- 
sonable excess.  Upon  the  whole,  I  think  that  the  rule  to  enter  a  ver- 
dict for  the  plainti^  should  be  made  absolute. 

Ceohpton,  J.,  was  absent  Bule  absolute. 


IN  THE  EXCHEQUR  CHAMBER,  (a) 

ALEXANDER  MACDONALD  and  ALEXANDER.  MACDO- 
NALD  the  Younger  v.  DAVID  LONGBOTTOM.  [June  15, 
I860.] 

For  beftd-noto.  Me  antd,  p.  977. 

The  defendants  appealed  against  the  above  decision  of  the  Court 
of  Queen's  Bench,  making  absolute  the  rule  to  enter  a  verdict  for  the 
plaintiffs. 

W.  B.  Brett  was  heard  for  the  appellant. 

Kemplay,  for  the  respondents,  was  not  called  upon. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed.   As  to  the  main  ground  of  the  argument 

(a)  Before  WillUmi,  J.,  Willei,  J.,  and  Bylei,  J.,  Martin,  B.,  CbenDell,  B.,  and  Wilde,  B. 
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for  the  respondents,  none  of  us  entertain  any  more  doubt  than  the 
Court  below ;  we  all  think  that  the  evidence  was  admissible.  That 
♦9881  evidence  does  not  vary  the  written  contract,  but  only  identifies 
J  ♦the  subject-matter  to  which  it  refers.  But  upon  the  other 
point  I  felt  at  one  time  the  same  doubt  as  my  brother  Wightman : 
although  my  learned  brethren  here  feel  no  doubt  upon  it.  It  cannot 
be  disputed  that  if,  as  a  matter  of  fact,  it  could  be  proved  that  the 
treaty  was  on  a  condition  that  the  wool  should  amount  to  a  particular 
quantity,  namely,  2300  stones,  100  stones  more  or  less,  it  would  have 
been  gross  injustice  to  admit  the  oral  evidence  for  the  purpose  of  fix- 
ing the  subject-matter  of  the  contract,  and  exclude  it  from  fixing  the 
particular  quantity  of  that  subject-matter ;  or  to  hold  that  an  action 
lay  against  the  defendant  for  refusing  to  accept  that  which  he  never 
had  bargained  for.  But,  upon  the  whole,  I  incline  to  the  opinion  of 
the  rest  of  the  Court  that  the  statement  as  to  the  quantity,  in  the 
previous  conversation,  was  a  mere  expression  of  opinion  by  the  plain- 
tifib,  and  not  a  material  element  in  the  contract  by  which  the  defend- 
ant bound  himself  to  accept  the  wool. 

Martin,  B. — I  also  think  that  the  judgment  of  the  Court  of  Queen's 
Bench  should  be  affirmed.  The  letters  of  the  5th  and  8th  September 
constitute  a  contract,  which,  in  my  opinion,  would  be  a  good  contract 
at  common  law,  if  the  Statute  of  Frauds  had  never  existed.  The 
ambiguity  in  the  expression  "  your  wool"  would  not  prevent  the  con- 
tract from  being  a  good  one ;  and  there  is  nothing  in  sect.  17  of  the 
Statute  of  Frauds  to  invalidate  it.  If  the  previous  conversation  had 
been  the  only  evidence  as  to  what  was  meant  by  the  expression  "your 
wool,"  I  think  that,  as  my  brother  Wightman  suggested,  it  would 
have  been  a  question  whether  the  contract  was  not  for  the  quantity 
mentioned  at  that  conversation,  viz.,  2300  stones,  100  stones  more  or 

♦98Q1  ^®^»  *^^'  ^^  ®^'  *^®  *tender  of  2542  stones  would  not  ha?e 
^  been  a  tender  in  conformity  with  the  contract.  But,  looking 
at  the  letter  of  26th  August,  in  which  Macdonald  speaks  of  a  fresh 
parcel  of  wool  which  he  had  received,  and  which  he  says,  *'will  go 
along  with  my  other  wool,"  I  have  no  doubt  that  the  defendant,  in 
using  the  term  '*  your  wool,"  meant  any  wool  that  was  then  under  the 
control  of  the  plaintiff 

WiLLES,  J.,  and  Channell,  B.,  concurred. 

Btles,  J. — I  am  of  the  same  opinion,  upon  three  grounds.  First, 
the  expression  *'  your  wool"  is  the  expression  of  the  defendant,  and 
should  therefore  be  taken  in  the  sense  which  is  widest  and  most 
against  him.  Secondly,  the  ordinary  rule  is  that  a  latent  ambiguity 
an  ambiguity  which  is  raised  by  extrinsic  evidence,  may  be  removed 
by  extrinsic  evidence.  Thirdly,  such  evidence,  to  be  admissible, 
must  not  vary,  but  apply,  the  contract ;  and  that  is  the  efiect  of  the 
oral  evidence  in  this  case.  As  to  the  statement  of  quantity,  I  agree 
with  my  brother  Martin  that  the  precise  quantity  was  not  an  element 
in  the  contract. 

Wilde,  B.,  concurred.  Judgment  affirmed. 
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PUintiir,  in  1849,  obtained  a  patent  for  "a  new  mannfketnre  of  capnolei,  and  of  a  material  to 
be  emplojed  tberein,  and  for  otber  parpoiet."  In  bis  epeeiflcation  be  itated  tbe  manafactnre 
of  tbe  material  to  eonsiet  **  in  combining  lead  witb  tin,  by  covering  tbe  lead  witb  tin  over  one 
or  both  earfaeee  of  tbe  lead,  and  reducing  tbe  t«ro  metals  in  their  conjoined  etate  into  tbin 
•beets,  of  a  thickneei  suitable  for  tbe  purposes  to  wbieb  tbej  are  to  be  applied."  Tbe  mode  of 
working  deseribed  in  the  specification  wis  bj  casting  tbe  lead  and  tbe  tin  separatelj  into  ingotSt 
then  rolling  each  of  the  metals  separately ;  for  tbe  manufacture  of  tbe  material  for  capsules,  tbe 
lead  to  about  one-quarter  of  an  inch,  tbe  tin  to  about  one-twentletb  of  tbe  thickness  of  the  lead, 
whatever  that  thickness  might  be :  afterwards  passing  tbe  lend  and  tin,  laid  one  upon  another, 
several  times  through  revolving  flatting  rollers,  till  their  adhesion  was  complete.  It  was  not, 
however,  stated  thai  tbe  proportionate  thicknesses  mentioned  were  to  be  invariably  tbe  same, 
or  that  tbey  were  essentiaL  Tbe  specification  proceeded  to  state  that  tbe  new  material  or  com- 
pound metal  might  be  employed  for  other  named  purposes,  and  described  tbe  process  of  preparing 
it  for  those  purposes,  omitting,  however,  to  specify  any  proportions  in  which  the  two  metals 
were  then  to  be  combined.  Tbe  specification  then  disclaimed  the  invention  of  covering  lead 
with  tin  by  applying  tbe  tin  in  a  state  of  fusion  to  tbe  lead  when  adequately  heated,  tbe  adhe- 
sion of  the  two  metals  in  plaintiff's  new  material  being  produced  by  agency  of  mechanical 
pressure.  It  concluded :  "  And  I  hereby  declare  that  I  claim  as  tbe  invention  intended  to  be 
secured  by  tbe  said  letters  patent,  firstly,  tbe  manufacture  of  tbe  new  material,  lead  combined 
with  tin,  on  one  or  both  of  its  surfaces,  by  rolling  or  otber  mechanical  pressure,  as  herein 
described.  Secondly,  the  manufacture  of  capsules  of  the  new  material  of  lead  and  tin  combined 
by  meebanical  pressure,  as  herein  described." 

In  1804,  D.  obtained  a  patent  described  in  bis  specification  as  consisting  "in  plating,  coating, 
or  uniting  lead  witb  tin,"  which,  when  done,  he  denominated  Albion  Metal,  and  applied  to  the 
manufacture  of  cisterns,  linings  for  citterns,  Ac.  He  described  bis  mode  **  of  coating  or  plating 
lead  with  tin,"  "to  make  Albion  Metal,"  as  follows.  "I  take  a  plate  or  ingot  of  lead,"  "and  a 
plate  of  tin"  "  of  equal  or  unequal  thicknesses,  and,  laying  them  together,  their  surfaces  being 
clean,  pass  them  between  tbe  rolls  of  a  flatting  or  rolling  mill  witb  what  is  technically  called  a 
hard  pi  neb,  so  as  to  make  the  metals  cohere.  If,  after  tbe  first  passage  of  tbe  plates  or  pieces 
of  metal  between  tbe  rolls,  tbe  plates  or  pieces  do  not  sufliciently  cohere,  I  pass  them  a  second 
or  third  time,  or  more,  between  the  rolls,  until  a  sufficient  degree  of  cohesion  is  produced." 

Plaintiff  having  sued  defendanta  for  an  infringement  of  bis  patent,  it  appeared  at  tbe  trial 
that  plaintiff  applied  fur  tbe  patent  on  30th  November,  1848,  but,  from  some  delay  in  the  office, 
the  patent  was  not  granted  till  13th  January,  1849;  between  which  dates  plaintiff  and  bis 
workmen  manufactured  for  sale  a  number  of  capsules  by  bis  new  process;  but  he  neither 
intended  to  sell  nor  sold  any  of  them  before  the  patent  was  granted. 

The  Jary  gave  a  verdict  for  plaintiff,  flnding  that  plaintiff's  new  material  had  been  made  by 
prcMare  since  D.'s  patent,  and  before  plaintiff's;  but  that  it  bad  not,  before  plaintiff's  patenti 
been  publicly  used,  or  sold  by  a  manufacturer  in  the  way  of  his  business. 

Held,  in  making  absolute  a  rule  for  entering  the  verdict  for  defendants,  that  plaintiff's  patent 
was  invalid,  as  he  claimed  substantially  no  more  than  tbe  invention  which  D.  bad  before 
discovered ;  but  that,  bad  tbe  invention  been  new,  the  manufacture  of  capsules  before  tbe  grant 
would  not  have  invalidated  tbe  patent 

The  mle  having  been  obtained  to  enter  the  verdict  for  defendants,  on  points  reserved,  or  for 
a  new  trial  on  tbe  grounds  of  misdirection,  and  that  the  verdict  was  against  the  evidence,  tha 
Court,  after  having  made  tbe  mle  absolute  for  entering  tbe  verdict  for  defendants,  without 
hearing  any  argument  as  to  the  new  trial,  enlarged  the  latter  part  of  the  rule  until  the  decision 
of  tbe  Court  of  error,  upon  notice  of  appeal  being  given. 

Judgment  afllrmed  in  the  Bzchequer  Chamber,  dissentlentibus  Williams,  J.,  and  Willes,  J. ; 
and  held,  that  tbe  question,  whether  plaintiff's  invention  was  identical  with  D.'s,  was  for  tha 
Judge,  upon  a  comparison  of  the  specifications. 

Held,  by  Williams,  J.,  and  Willes,  J.,  that  plaintiff's  patent  was  good,  and  not  invalidated  by 
that4>f  D.,  since  D.'s  invention  was  incapable  of  being  practically  carried  into  effect. 

Declaration  for  the  infringement  by  defendants,  of  a  patent 
granted  to  plaintiflF  on  18th  *January,  1849,  for  an  invention   r^goi 
described  in  the  patent  as  "a  new  manufacture  of  capsules,  and   ^ 
of  a  material  to  be  employed  therein,  and  for  other  purposes." 

Pleas.  1.  That  plaintiff  was  not  the  true  and  first  inventor  of  the 
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said  supposed  new  manufacture.  Issue  thereon.  2.  That  the  said 
supposed  invention  was  not  a  new  manufacture  as  alleged.  Issue 
thereon.  3.  Denial  of  the  grant  of  the  patent.  Issue  thereon.  1 
That  plaintiff  did  not,  within  six  calendar  months  next  after  the  date 
of  the  letters  patent,  cause  to  be  enrolled  in  the  Court  of  Chaooery 
any  instrument  in  writing,  under  his  hand  and  seal,  particularlj 
describing  and  ascertaining  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed.  Issue  thereon.  5.  Not 
guilty.     Issue  thereon. 

The  particulars  of  breaches  stated  the  infringement  complained  of 
to  consist  in  the  selling  of  capsules  of  a  material  made  in  imitation 
of  the  invention  described  in  the  specification  of  plaintiff's  patent 
The  defendants'  notice  of  objections  stated  the  following  objections. 

1.  That  plaintiff  was  not  the  first  and  true  inventor  of  the  inven- 
tion. 2.  That  the  invention  was  not  an  invention  of  a  new  manu- 
facture of  capsules  and  of  a  material  to  be  employed  therein  and  for 
other  purposes.  8.  That  the  invention  was  not  any  manner  of  manu- 
facture, or  any  manner  of  new  manufacture,  nor  was  it  any  new  art, 
or  manner  of  making  or  working  anv  new  manufacture  for  which 
letters  patent  could  be  lawfully  granted.  4.  That  plaintiff,  after  the 
*9Q91  ^^^  ^^  ^^^  letters  '''patent,  caused  a  specification  in  writing  to 
J  be  enrolled  in  Chancery,  but  did  not  thereby,  or  by  any  other 
instrument  in  writing  under  his  hand  and  seal,  particularly  describe 
and  ascertain  the  nature  of  the  said  invention,  and  in  what  manner 
the  same  was  to  be  performed,  and  did  not  by  the  said  &peci6cation, 
or  by  any  other  such  instrument  in  writing  as  aforesaid,  sufficiently 
point  out  which  of  the  parts  and  things  therein  described  or  men- 
tioned he  claimed  to  have  invented,  or  as  being  new,  or  as  being  com- 
prised in  the  said  letters  patent,  and  which  of  such  parts  and  things 
ne  did  not  so  claim,  or  were  not  so  comprised  as  aforesaid.  5.  That 
the  use  and  publication  of  the  invention  prior  to  the  date  of  the  letters 
patent,  on  which  defendants  intended  to  rely  in  support  of  the  fore- 
going objections,  were  as  follows : 

That  the  invention  and  the  several  parts  thereof  were  respectively, 
prior  to  the  date  of  the  letters  patent,  published  at  or  in  the  cities 
of  London  and  Westminster,  and  elsewhere  in  England,  by  the  enroll- 
ing and  publishing  of  certain  specifications  enrolled  in  the  Court  of 
Chancery  at  Westminster,  mentioning  and  describing  the  said  inven- 
tion and  the  several  parts  thereof  respectively,  (that  is  to  say)  the 
specifications  enrolled  in  the  Court  of  Chancery  in  pursuance  of  the 
following  English  letters  patent  respectively. 

The  specification  enrolled  in  pursuance  of  such  letters  patent  as 
aforesaid,  granted  to  Thomas  Dobbs,  of  King's  Norton,  in  the  county 
of  Worcester,  chemist,  on  14th  May,  1804. 

The  specification  enrolled  in  pursuance  of  such  letters  patent  as 
aforesaid,  granted  to  Thomas  Dobbs,  of  Small  Brook  Street,  Birming- 
ham, plater,  on  9th  December,  1820,  and  published  in  The  Bepertory 
*9981  ^^  Arts,  2d  series,  vol.  *38,  page  207 ;  also  in  Newton's  Lon- 
-'  don  Journal,  1st  series,  vol.  2,  p.  89,  and  also  in  The  Engineers' 
and  Mechanics'  Encyclopaedia,  vol.  2,  p.  57. 

And  that  the  said  invention  in  the  declaration  mentioned  was,  and 
the  several  parts  thereof  respectively  were,  prior  to  the  date  of  the 
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said  letters  patent,  used  and  published  by  the  manufacture  of  articles 
according  to  the  said  invention,  and  the  several  parts  thereof  respect- 
ively, and  by  the  sale  and  use  of  articles  so  manufactured,  as  well  by 
the  several  persons  aforesaid,  and  at  their  several  places  of  residence 
aforesaid,  as  also  by  the  several  persons,  and  at  or  in  the  several  places 
following,  that  was  to  say  : 

[The  names  and  residences  of  five  persons  were  here  set  out,  plain- 
tiff being  one  of  them,  and  the  objection  as  to  him  being  stated  as 
limited  to  his  having  manufactured  before  the  date  of  his  patent, 
excluding  sale.] 

At  the  trial,  before  Erie,  J.,  at  the  Westminster  Sittings  after  last 
Hilary  Term,  the  plaintiff's  specification  was  put  in.  The  material 
parts  of  it  were  as  follows :  "  I,  the  said  William  Betts,  do  hereby 
declare  that  my  said  invention  is  described  and  ascertained  in  manner 
following  (that  is  to  say):  The  capsules  herein  referred  to  are  metal 
covers,  used  for  closing  or  stopping,  or  for  securing  the  closure  or 
stoppering  of,  the  mouths  of  bottles  and  certain  other  vessels,  which 
metal  covers  have  been  hitherto  made  of  tin."  "  Metal  covers,  caps, 
or  capsules  made  of  tin,  are  well  known  under  the  designation  of 
•  Betts's  Patent  Capsules,'  and  are  now  in  common  use,  great  numbers 
having  been  made  and  sold  under  certain  letters  patent,  granted"  '*  by 
Her  present  Majesty  to  my  late  father,  John  Thomas  Betts,"  "on  16th 
March,  1843."  "The  new  manufacture  of  a  material  to  be  employed 
in  *the  manufacture  of  capsules,  and  for  other  purposes,  con-  r^qqA 
sists  in  combining  lead  with  tin,  by  covering  the  lead  with  tin  '■ 
over  one  or  both  surfaces  of  the  lead,  and  reducing  the  two  metals  in 
their  conjoined  state  into  thin  sheets,  of  a  thickness  suitable  for  the 
purposes  to  which  they  are  to  be  applied.  And  for  the  purpose  of  so 
preparing  lead  by  covering  the  s^me  with  tin  as  aforesaid,  I  first  cast 
the  molten  lead  in  an  ingot  mould  of  qast  iron  (or  other  suitable  mate- 
rial), and  constructed  in  the  usual  manner  of  ingot  moulds  for  metal, 
and  of  suitable  internal  dimensions  for  producing  ingots  of  lead,  which 
(for  the  manufacture  of  the  material  for  capsules)  may  be  between  four 
and  five  inches  wide  by  about  three-quarters  of  an  inoh  thick,  and 
about  thirty  inches  in  length,  with  a  few  inches  at  one  end  of  each 
ingot  gradually  reduced  in  thickness,  after  the  manner  of  a  wedge. 
I  also  cast  tin,  either  into  similar  ingots,  of  the  same  or  nearly  the 
same  dimensions  as  the  aforesaid  ingots  of  lead,  or  the  tin  may  be  cast 
into  long  thin  strips  of  nearly  the  same  width  as  the  aforesaid  ingots 
of  lead,  and  between  one-quarter  and  one-sixteenth  of  an  inch  in 
thickness,  and  several  feet  in  length.  And  having  thus  obtained  the 
lead  and  the  tin  in  suitable  states  for  beginning  the  rolling  or  lamina- 
ting each  of  the  two  metals  separately  between  a  pair  or  pairs  of 
revolving  cylindrical  flatting  rollers  of  the  construction  usually  em- 
ployed for  rolling  or  laminating  ductile  metals,  I  pass  and  repass  the 
lead  one  or  more  time  or  times  through  or  between  such  rollers,  that 
is  to  say,  rolling  and  rerolling  the  ingot  of  lead  as  many  times  as 
may  be  requisite  for  reducing  the  lead  to  about  one-fourth  of  an  inch 
in  thickness,  and  thereby  the  ingot  of  lead  will  become  greatly  elon- 
gated. And  in  like  manner,  I  roll  and  reroll  *the  tin  as  many  r^ngg 
times  as  (according  to  its  original  thickness  when  cast  as  afore-  *• 
said)  may  be  requisite  for  reducing  it  to  about  one-twentieth  part  of 
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the  thickness  to  which  the  lead  is  redaced  by  rolling  as  aforesaid, 
whatever  that  thickness  may  be.  The  lead  and  the  tin  having  beeo 
thus  reduced  to  their  proper  relative  thicknesses,  and  their  width 
being  nearly  alike,  and  even  surfaces  of  each  of  the  two  metals  hav- 
ing been  obtained  by  the  aforesaid  rolling,  then,  in  case  it  is  intended 
to  cover  both  sides  of  the  lead  with  tin,  I  extend  a  long  strip  of  the 
thin  tin  (so  reduced  to  relative  thickness  as  aforesaid)  flatways  upon 
a  smooth  table,  and  lay  a  shorter  strip  of  the  lead  (so  reduced  in  rela- 
tive thickness  as  aforesaid)  very  evenly  upon  the  extended  tin,  with 
one  end  of  the  said  strip  of  lead  conforming  with  one  end  of  the  said 
long  strip  of  tin,  and  then  I  fold  back  the  tin  over  the  other  end  of 
the  lead  (being  that  end  thereof  which  still  retains  some  of  that  wedge- 
like form  of  the  original  casting  of  the  ingot  of  lead  already  men- 
tioned), and,  consequently,  the  tin  when  so  folded  will  apply  to  both 
surfaces  of  the  lead ;  I  then  cut  off  the  long  strip  of  folded  tin  lo  cor- 
respond with  the  length  of  the  lead,  and  I  smooth  down  the  tin  with 
any  convenient  wooden  rubber,  or  otherwise,  so  as  to  take  out  all 
wrinkles  in  the  tin,  and  bring  it  very  evenly  into  superficial  contact 
with  the  lead,  and  with  the  two  bordered  edges  of  the  strip  of  tin 
conforming  everywhere  with  the  two  border  edges  of  the  lead,  so  as 
to  insure  that  the  tin  shall  cover  the  lead  as  completely  as  can  be  done; 
I  then  take  up  the  lead  and  tin  together  from  off  tlie  said  table,  and 
present  the  folded  end  of  the  tin  to  a  pair  of  revolving  flatting  rollers, 
which  are  set  so  as  to  subject  the  two  metals  to  a  very  considerable 
*99B1  P^^^^^^^f  ^^^  ^^^^  pressure,  at  the  same  time  that  it  ^reduces 
^  the  thickness  and  elongates  the  two  metals,  will  also  cause  their 
surfaces  to  adhere  together ;  and  then  I  repass  the  conjoined  metal 
again  and  again  between  the  said  rollers  for  further  r^uction  and 
elongation,  and  at  every  succeeding  time  of  so  repassing  the  adhesion 
of  the  two  metals  will  \)ecome  rjiore  complete."  "And  I  repeat  such 
rolling  of  the  strip  of  conjoined  metals"  "two,  three,  or  more  times, 
as  may  be  requisite  for  reducing  the  said  strip  of  conjoined  metals  to 
the  required  thinness.  For  the  manufacture  of  capsules  the  material 
so  prepared  is  cut  into  discs  or  pieces  of  the  required  size."  "The 
discs  of  the  said  new  material  are  made  into  capsules,  and  the  manu- 
facture thereof  conducted  in  the  manner  described  in  the  specification 
of  the  said  letters  patent  of  16th  March,  1848,  and  which  process  is 
now  well  understood.  The  said  new  material  or  compound  metal  of 
lead  combined  and  covered  with  tin  on  one  or  both  sides  in  manner 
aforesaid  may  also  be  employed  for  other  purposes;  such,  for  instance, 
as  for  making  into  very  thin  sheets,  as  a  substitute  for  what  is  called 
tin  foil."  The  specification  then  described  the  process  of  making  the 
new  material  into  thin  sheets;  and  proceeded:  "And  my  new  mate- 
rial, when  laminated  by  rolling  and  rerolling  the  same  into  leaves  of 
moderate  thinness,  according  to  the  size  of  the  leaves,  may  be  em- 
ployed for  various  purposes,  in  addition  to  those  purposes  for  which 
tin  foil  has  been  commonly  used."  It  then  stated  that  for  many  pur- 
poses  it  would  be  sufficient  to  have  the  tin  upon  one  aide  only  of  the 
lead,  and  enumerated  some  of  those  purposes,  and  the  process  of  pre- 
paring the  metal  for  them.  It  concluded  as  follows:  "I  am  aware 
that  it  has  been  proposed  to  cover  lead  with  tin,  by  applying  the  tin, 
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when  in  a  state  of  fusion,  to  the  lead  when  ^adequately  heated,  r^ggi^ 
so  that  the  adhesion  of  the  two  metals  would  be  produced  by  ^ 
agency  of  heat  with  complete  fusion  of  the  tin  ;  but  the  adhesion  of 
the  two  metals  in  my  new  material  is  produced  by  agency  of  mechan- 
ical pressure.  And  I  wish  it  to  be  understood  that  I  do  not  claim  the 
exclusive  use  of  the  several  processes  hereinbefore  described  or 
referred  to,  of  casting,  cutting,  and  rolling,  except  when  the  same  are 
employed  for  the  purposes  of  ray  said  invention ;  and  I  hereby  declare 
that  I  claim  as  the  invention  intended  to  be  secured  by  the  said  letters 
patent:  Firstly,  The  manufacture  of  the  new  material,  lead  combined 
with  tin,  on  one  or  both  of  its  surfaces,  by  rolling  or  other  mechanical 
pressure,  as  herein  described.  Secondly,  The  manufacture  of  capsules 
of  the  new  material  of  lead  and  tin  combined  by  mechanical  pressure, 
as  herein  described." 

It  also  appeared  that,  on  14th  May,  1804,  letters  patent  were  granted 
to  Thomas  Dobbs,  for  an  invention  described  bv  him  as  "  a  new  article 
of  trade,  which  I  denominate  Albion  Metal,  and  which  I  apply  to  the 
making  of  cisterns"  ^'and  such  other  things  as  are  required  to  be 
made  of  a  flexible,  a  wholesome,  or  a  cheap  metallic  substance."  In 
his  specification  he  declared  "  that  my  said  invention  consists  in  plat- 
ing, coating,  or  uniting  lead  with  tin,  and  also  the  various  alloys  or 
mixtures,  as  the  case  may  require,  which,  when  done,  I  denominate 
Albion  Metal,  and  which  I  apply  to  the  manufacturing  of  cisterns, 
linings  for  cisterns,  covering  and  gutters  for  buildings,  boilers,  vats, 
and  linings,  coffin  furniture,  worms  for  distillers,  and  such  other  things 
as  require  to  be  made  of  a  flexible,  a  wholesome,  or  a  cheap  metallic 
substance.  The  operation  of  coating  or  plating  *lead  with  tin,  r^ngo 
or  coating  or  plating  alloyed  lead  with  tin,  or  with  alloyed  tin,  ^ 
to  make  Albion  Metal,  I  perform  by  various  methods,  as  hereafter 
described :  that  is  to  say,  I  take  a  plate  or  ingot  of  lead,  or  alloyed 
lead,  and  a  plate  of  tin,  or  alloyed  tin,  of  equal  or  unequal  thicknesses, 
and,  laying  them  together,  their  surfaces  being  clean,  pass  them  between 
the  rolls  of  a  flatting  or  rolling  mill  with  what  is  technically  called  a 
hard  pinch,  so  as  to  make  the  metals  cohere.  If,  after  the  first  pas- 
sage of  the  plates  or  pieces  of  metal  between  the  rolls,  the  plates  or 
pieces  do  not  sufficiently  cohere,  I  pass  them  a  second  or  third  time 
or  more  between  the  rolls,  until  a  sufficient  degree  of  cohesion  is  pro- 
duced. 

N.  B. — It  will  be  useful,  if  not  necessary,  to  have  the  rolls  and  the 
metals  hot  when  the  cohesion  of  the  metals  is  to  be  effected  by  their 
passage  between  the  rolls,  especially  when  the  alloyed  pieces  or  plates 
are  used.  When  lead  or  alloyed  lead  is  required  to  be  coated  or 
plated  on  both  sides  with  tin  or  alloyed  tin,  I  apply  a  plate  of  tin  or 
alloyed  tin  on  each  side  the  plate  or  piece  of  lead  or  alloyed  lead,  and 
pass  them  between  the  rolls  of  a  mill  under  the  circumstances  afore- 
mentioned ;  or  the  same  may  be  effected  by  taking  a  plate  which  is 
already  coated  or  covered  on  one  side  with  tin,  or  alloyed  tin,  which 
I  double  with  the  lead  side  inwards,  and  pass  it  through  the  rolls,  as 
before  described,  to  obtain  the  proper  degree  of  cohesion.  I  also 
make  Albion  Metal  by  the  following  methoci :  I  cast  a  plate  or  ingot 
of  lead  or  alloyed  lead,  and  as  soon  as  it  is  set  or  congealed  I  cast  tin 
or  alloyed  tin  upon  it,  or  under,  or  on  all  sides  of  it,  which  will 
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cohere  with  the  piece  of  metal  first  cast,  and  the  Albion  Metal  thus 

Erepared  may  be  wrought  or  flatted,  by  the  usual  means  of  rolling, 
ammering  or  pressing." 
^QQqi  *Scientific  witnesses  were  examined  on  both  sides.  Those 
^  for  the  plaintiff  stated  that  the  combination  of  processes  re- 
sulting in  the  new  material  patented  by  the  plaintiff^  was  not  to  be 
found  in  Dobbs's  specification  ;  that  this  combination  was  material  to 
success,  and  so  constituted  the  plaintiff's  a  new  invention.  Those  for 
the  defendants,  on  the  other  hand,  stated  that  Dobbs's  specification 
would  lead  to  the  production,  by  a  workman  of  competent  skill,  of 
the  plaintiff's  patented  material  by  his  patented  process.  Evidence 
was  also  adduced  by  the  defendants  for  the  purpose  of  showing  that 
the  material  patented  by  the  plaintiff  had  been,  before  1849,  produced 
by  a  combination  of  processes  identical  with  those  of  the  plaintiff: 
and  that  the  material  was,  before  then,  in  public  use  as  an  article  of 
manufacture.  It  also  appeared  that  the  plaintiff  had,  himself,  bona 
fide,  made  the  discovery  of  his  process :  that  as  soon  as  be  had  done 
so  he  applied  for  the  patent,  but  from  some  unforeseen  delays  in  the 
office  the  patent  was  not  granted  within  the  usual  time.  That  between 
the  time  of  the  application  for  the  patent,  80th  November,  1848,  and 
the  time  that  the  letters  patent  were  issued,  13th  January,  1849,  the 
plaintiff  manufactured  large  quantities  of  capsules  by  the  new  pro- 
cess ;  the  work,  however,  being  done  by  his  own  workmen  under  the 
cognisance  of  the  plaintiff  and  his  partners;  and  he  giving  orders 
that  none  should  be  sold,  and  none  being  sold,  until  the  letters  patent 
had  been  issued. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  manufac- 
ture of  the  material,  lead  combined  with  tin  by  mechanical  pressure, 
as  described  in  Betts's  specification,  was,  in  1849,  a  new  manufacture 
of  a  new  material  by  the  process  therein  described.  And  he  pointed 
*10001  ^^^  *^  them  that  there  was  no  doubt  that  Dobbs's  specifi- 
J  cation  did  comprise  tin  coated  with  lead  by  mechanical  pres- 
sure ;  that  the  plaintiffs  specification  was  not  confined  to  any  one 
particular  proportion  of  lead  and  of  tin;  and  that  the  defendants 
would  be  entitled  to  the  verdict,  if  the  jury  were  of  opinion  that 
Dobbs's  specification  was  sufficient  to  enable  a  competent  person  to 
produce  the  material  subsequently  patented  by  the  plaintiff,  and,  fur- 
ther, that  that  material  had  been  both  produced  ana  used  or  sold  in 
public  before  1849. 

The  jury  returned  a  verdict  for  the  plaintiff  on  all  the  issues; 
stating  that  they  found  that  the  new  material  had  been  made  by  pres- 
sure prior  to  the  plaintiff's  patent,  but  that  it  had  not  before  then  been 
publicly  used  or  sold  by  a  manufacturer  in  the  way  of  his  business. 

The  learned  Judge  gave  the  defendants  leave  to  move  for  a  rule  to 
show  cause  why  that  verdict  should  not  be  set  aside,  and  a  verdict  en- 
tered for  them  instead  thereof. 

Melhr,  in  last  Easter  Term,  obtained  a  rule,  calling  upon  the 
plaintiff  to  show  cause  why  the  verdict  should  not  be  set  asiae  and  a 
verdict  entered  for  the  defendants  instead  thereof,  on  the  grounds: 
First,  that  the  plaintiff  manufactured  lar^e  quantities  of  the  capsules 
for  sale  before  the  date  of  the  patent,  and  that  the  invention  was  not 
a  new  manufacture  at  the  time  of  the  grant ;  Second,  that  the  plain- 
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tiff's  invention  as  claimed,  or  some  material  part  of  it,  was  included 
in  the  specification  of  Thomas  Dobbs's  patent,  granted  in  1804; 
Third,  that  if  the  proportions  of  the  metals  to  be  employed  were  ma- 
terial, the  plaintiffs  specification  was  defective  and  ambigaous  in  not 
pointing  out  the  proportions  of  tin  and  lead  to  be  *employed  r*-i  aa-i 
when  the  combined  metal  was  to  be  used  for  other  purposes  ^ 
than  capsules,  and  in  leaving  it  uncertain  what  proportions  were  to  be 
used  in  such  cases.  Fourth,  that  the  plaintiff's  specification  was  am- 
biguous and  uncertain  in  not  distinguishing  between  what  was  new 
and  what  was  old,  and  especially  in  reference  to  the  said  invention  of 
Thomas  Dobbs  of  1804. 

Or  why  a  new  trial  should  not  be  had,  on  the  grounds ;  First,  that 
if  the  proportions  of  the  metals  to  be  employed  were  material,  the 
Judge  ought  to  have  directed  the  jury  that  the  specification  was  de- 
fective, or  at  least  ambiguous,  in  not  pointing  out  the  proportions  of 
tin  and  lead  to  be  employed  when  the  combined  metal  was  to  be  used 
for  other  purposes  than  capsules,  or  at  least  in  leaving  it  uncertain 
what  proportions  were  to  be  used  in  such  cases ;  or  that  the  Judge 
ought  to  have  asked  the  opinion  of  the  jury  whether  the  specification 
was  sufficient  in  this  respect ;  Secondly,  that  the  verdict  was  against 
the  evidence. 

Sir  Fitzroy  KeUy,  Attorney-General,  ifocauJay,  ffayes,  Serjt.,  Udally 
and  Webster,  now  showed  cause. 

[The  Court  desired  to  hear  the  argument  on  both  sides  as  to  en- 
tering the  verdict  for  the  defendants,  before  going  into  the  rest  of  the 
rule.J 

The  first  ground  in  the  rule,  for  entering  the  verdict  for  the  de- 
fendants, cannot  be  supported.  The  question  depends  upon  the  words 
of  the  Statute  of  Monopolies,  21  Jac.  1,  c.  3,  s.  6,  which  enacts,  ''that 
any  declaration  before  mentioned  shall  not  extend  to  any  letters 
patents  and  grants  of  privilege  for  the  term  of  fourteen  years  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of  any 
manner  of  new  manufactures  within  this  realm,  to  the  true  r*i  aao 
*and  first  inventor  and  inventors  of  such  manufactures,  which  ^ 
others  at  the  time  of  making  such  letters  patents  and  grants  shall  not 
use.''  The  defendants  seek  to  treat  the  manufacture  of  the  capsules 
by  the  plaintiff  and  his  workmen,  before  the  grant  of  the  patent,  as  a 
use  of  the  manufacture  by  others  than  the  plaintiff.  But  the  use  con- 
templated by  the  statute  is  a  use  by  persons  other  than  the  true 
inventor  or  those  acting  under  his  direction.  In  order  to  make  the 
subject  of  a  patent  not  a  new  invention,  there  must  have,  been  a  prior 
public  knowledge  or  use  of  the  manufacture.  This  appears  from  the 
form  of  plea  denying  the  novelty  of  an  invention,,  given  in  Hindmarch 
on  Patent  Privileges  668,  Appendix,  No.  15,  which  was  adopted  be- 
fore the  introduction  of  the  present  compendious  form.  In  jBentley 
V,  Fleming,  1  C.  &  K.  587  (E.  C.  L.  R.  vol.  47),  the  inventor  of  a  ma- 
chine lent  it  to  another  in  order  to  have  its  qualities  tested,  and  that 
person  used  it  for  some  weeks  in  a  public  workroom ;  this  was  held 
not  to  be  giving  the  invention  such  publicity  as  to  deprive  the  in- 
ventor of  his  right  to  obtain  letters  patent  for  it.  In  Carpenter  v. 
Smith,  9  M.  &  W.  300,t  it  is  laid  down  that  the  public  use  and  ex- 
ercise of  an  invention  which  will  prevent  it  from  being  considered  a 
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novelty  is  a  use  in  public,  so  as  to  come  to  the  knowledge  of  others 
than  the  inventor,  as  contradistinguished  from  the  use  of  it  by  him- 
self in  private.  But  here,  none  bat  the  plaintiff  and  his  workmen 
had  manufactured  the  capsules;  and,  although  they  had  done  so 
for  the  purpose  of  sale,  no  capsules  had,  in  fact,  been  sold,  so 
that  the  invention  had  not  been  communicated  to  the  public 
*100<i1  M*^^8*^  ^'  Seward,  2  M.  &  W.  544,t  shows  that  *thcpe 
^  may  even  be  a  case  in  which  the  communication  of  an 
invention  by  the  inventor  to  a  third  person,  before  the  grant 
<^  the  patent,  will  not  avoid  the  patent.  In  1  Webster's  Patent  Uases 
194,  note  (n),  it  is  laid  down  that  "  the  using,  exercising,  and  patting 
in  practice  the  invention,  for  gain,  previous  to  the  date  of  the  grant, 
seems  to  present  a  test  generally  applicable  to  cases  of  this  kind. 
It  excludes  at  once  all  the  using  of  the  invention  by  the  patentee  for 
the  purpose  of  experiment,  and  of  satisfying  himself  as  to  the  practi 
cability  of  his  conception."  Bramah  v.  Hardcastle  is  then  thus  cited, 
from  Holroyd  on  Patents  81,  n.,  as  an  authority  for  this  doctrine. 
"  In  that  case  it  appeared  in  evidence  that  the  plaintiff  had  made  two 
or  three  of  his  improved  water-closets  before  he  obtained  his  patent; 
but  Bearcroft,  the  defendant's  counsel,  admitted  that  this  circumstance 
would  not  invalidate  the  patent  unless  the  invention  had  likewise 
been  used  by  others ;  the  statute  empowering  the  Crown  to  grant  the 
monopoly  for  fourteen  years  of  any  number  of  new  manufactures,  to 
the  first  inventors,  which  others,  at  the  time  of  making  the  patent, 
shall  not  use."  The  case  of  DoUond's  patent  shows  that,  unless  pub- 
licity has  been  given  to  an  invention,  even  a  second  inventor  of  it  may 
protect  himself  by  a  patent.  That  case  is  thus  referred  to  by  Buller, 
J.,  in  Boulton  v.  Bull,  2  H.  Bl.  468,  470 :  *'  The  objection  to  DoUond's 
patent  was,  that  he  was  not  the  inventor  of  the  new  method  of  making 
object-glasses,  but  that  Dr.  Hall  had  made  the  same  discovery  before 
him.  But  it  was  holden,  that  as  Dr.  Hall  had  confined  it  to  his  closet, 
and  the  public  were  not  acquainted  with  it,  Dollond  was  to  be  con- 
sidered as  the  inventor."     Wood  v.  Zimmer,  1  Holt  N.  P.  C.  58  (R 

♦10041  ^'  ^'  ^'  ^^^'  ^^'  ^^  *^®  ^^^  ^®®  ^^  which  *asale  previous  to  the 
^  patent,  although  by  the  inventor,  was  held  to  avoid  the  patent 
That  case  was  rightly  decided,  because  the  sale  had  made  the  inven- 
tion public.  The  judgment  of  Story,  C.  J.,  in  Penuock  r.  Dialogue, 
2  Peters'  Rep.  (U.  S.)  1,  14,  is  to  the  effect  that  if  an  invention  is  new 
to  the  public,  when  patented,  the  patent  is  valid.  The  manuiacture 
of  a  patented  article,  by  the  patentee,  before  the  grant  of  the  patent, 
so  far  from  being  prejudicial  to  the  public,  is  rather  for  their  advan- 
tage, as  increasing  the  supply  of  the  article  during  the  fourteen  years 
of  monopoly.  The  second  ground*  suggested  in  the  rule,  yiz^  that 
Dobbs's  specification  virtually  included  the  plaintiff's  invention,  is 
unfounded.  Dobbs's  specification  merely  states  that  a  plate  of  lead 
and  a  plate  of  tin  will  unite  if  subjected  to  pressure,  and  form  a  metal 
applicable  to  certain  purposes.  He  suggests  no  proportions  in  which 
the  metals  are  to  be  used ;  but  says  only  that  tney  may  be  of  6Quil 
or  unequal  thicknesses.  The  plaintiff  supplied  this  omission.  The 
proportions  in  which  he  specifies  that  the  two  metals  must  be  used 
constitute  the  gist  of  his  invention,  and  make  it  an  entirely  new  dis- 
covery.   He  was  the  first  to  find  out  that  it  would  be  a  condition  of 
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SQCO^  tbat  the  tin  should  be  extremely  thin  in  comparison  with  the 
lead.  He  conclodes  his  specification  with  a  claim  for  "the  manu- 
facture of  the  new  material,  lead  combined  with  tin  on  one  or  both  of 
its  surfaces,  by  rolling,  or  other  mechanical  pressure,  as  herein 
described."  The  words  '*as  herein  described"  refer  to  the  whole 
process  which  he  had  described,  viz.,  the  casting  of  ingots  of  the  two 
metala,  bearing  certain  proportions  to  each  other,  the  separate  lamina- 
tion of  each,  and  the  proauction  of  ^cohesion  between  them  r^inQg 
by  pressure.  The  claim  is,  therefore,  one  for  a  new  material  '- 
maae  by  a  new  ppxsess.  The  answer  to  the  third  ground  assigned  in 
the  rule  is  that,  the  plaintiff's  claim  being  for  the  manufacture  of  the 
new  material  out  of  ceiain  proportions  of  lead  and  tin,  his  specifica- 
tion does,  impliedljr,  point  out  the  proportions  to  be  used  in  manu- 
facturing the  material  for  other  purposes  than  caspules ;  implying,  as 
it  does,  that  the  same  relative  proportions  must  always  be  observed, 
though,  when  the  metal  is  wanted  for  other  purposes  than  capsules,  it 
must  be  made  thicker.  The  fourth  ground  alleges  that  the  plaintiff's 
specification  is  bad  for  not  distinguishing  between  what  was  new  and 
what  was  old,  especially  with  reference  to  Dobbs's  invention.  But  it 
was  unnecessary  to  state  in  terms  Tfhat  was  new  and  what  was  old.  It 
is  sufficient  that  the  entire  combined  process  claimed  is  new,  though 
some  of  the  parts  of  it  may,  separately,  be  old. 

MeVoTf  MonUigue  Smith,  and  Ifindmarch,  in  support  of  the  rule. — 
As  to  the  first  point.  The  manufacture  of  capsules  by  the  plaintiff  and 
his  workmen,  before  the  patent  was  granted,  avoided  the  patent :  for 
it  was  not  done  merely  for  the  purposes  of  experiment.  A  manufac- 
ture for  any  further  purpose,  as,  in  this  instance,  for  sale,  is  not  per- 
missible. So  soon  as  the  experimental  manufacture  ceases,  the  work- 
men cease  to  be  identified  with  .the  inventor,  and  the  invention  is 
therefore  used  by  "  others"  than  the  "  true  and  first  inventor,"  within 
the  meaning  of  sect.  6  of  the  Statute  of  Monopolies.  Ip  Morgan  v. 
Seaward,  2  M.  &  W.  644,t  and  similar  cases  cited  by  the  pinna 
*other  side,  in  which  disclosures  of  the  invention  by  the  ^ 
patentee  before  the  grant  of  the  patent  were  held  protected,  the  dis- 
closures were  for  the  j)urpose  of  experiment.  Bramah  v.  Hardcastle,  1 
Webster's  Patent  Gases  194,  note,  is  the  only  case  that  might  seem  to  be 
the  other  way ;  but  there  it  does  not  appear  for  what  purpose  the  plain- 
tiff had  made  the  patented  articles.  Moreover,  sect.  1  of  the  Statute 
of  Monopolies  is  aimed  against  '^all  monopolies"  "to  be  made  or 
granted"  "of  or  for  the  sole  buying,  selling,  making,  working,  or  using 
of  anything  within  this  realm,"  and  sect.  6  excepts  from  the 
operation  of  the  Act  only  patents  and  grants,  '^  for  the  term  of  four- 
teen years  or  under,"  "  of  the  sole  working  or  making  of  any  manner 
of  new  manufactures  within  this  realm."  Now  the  plaintiff,  by  mak- 
ing large  quantities  of  the  capsules  before  the  ^rant  of  the  patent, 
gained  an  extension  of  the  term  of  fourteen  years  limited  by  the  grant, 
and  so  gained  a  monopoly  void  by  reason  of  sect.  1.  As  to  the 
second  point,  the  plaintiff'  does  claim  a  material  part  of  the  invention 
of  Dobbs.  The  leading  idea  of  the  two  specifications  is  the  produc- 
tion of  a  flexible,  wholesome,  and  cheap  material,  by  the  com- 
bination of  lead  with  tin  by  mechanical  pressure.  Both  contem- 
plate the  same  process  of  manufacture,  for  Dobbs  in  a  compendious 
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way  points  out  the  process  of  lamination,  smoothing,  and  rqUing, 
described  in  greater  detail  by  Betts.  Both  produce  the  cohesion 
of  the  metals  by  strong  pressure  and  by  passing  them  throagh 
rollers  more  than  once,  if  necessary.  Thirdly,  the  plaintiff  does 
not  treat  as  essential  the  proportions  which  he  mentions,  for  he 
says  that  for   the   manufacture  of   the   material  for  capsules   the 

*10071  *^^8^^  '*  ™*y  ^®>"  ^^*  *^*^  *^®y  "  must  be,"  of  certain  dimen- 
J  sions.  [Lord  Campbell,  C.  J. — ^If  the  proportions  are  nol  es- 
sential, then  the  two  specifications  do  not  differ.  If  they  are  essential, 
then  Betts's  specification  is  bad  if  it  does  not  so  state.]  If  the  propor- 
tions are  given  as  essential,  they  are  confined  to  the  manufacture  ^ 
the  material  for  capsules ;  and  the  specification  is  therefore  incom- 
plete, as  it  states  the  adaptability  of  the  new  material  to  other  purposes, 
but  gives  no  proportions  to  be  observed  in  its  manufacture  in  such 
cases.  The  words,  '*  as  herein  described"  in  the  plaintiff^s  claim,  cannot 
possibly  refer  to  the  long  description  of  lamination  and  rolling  which 
is  contained  in  the  specification,  still  less  to  the  proportions  incident- 
ally mentioned  in  that  description.  They  refer  simply  to  the  words 
which  immediately  precede  them,  **  by  rolling  or  other  mechanical 
pressure ;"  and  merely  show  that  the  plaintiff  claims  the  production 
of  adhesion  between  the  two  metals,  lead  and  tin,  by  mechanical  pres- 
sure, and  not  by  fusion.  Lastly,  it  was  essential  to  the  validity  of  the 
plaintiff's  specification,  his  claim  being  one  for  an  improvement  on  an 
old  process,  that  it  should  have  pointed  out  what  was  new  and  what 
was  old  in  the  alleged  invention :  and  this  it  wholly  fails  to  do. 

Lord  Campbell,  C.  J. — On  the  first  point  my  opinion  is  clearly  in 
favour  of  the  plaintiff.  That  arises  upon  the  evidence.  Upon  the 
trial  it  appeared  that  the  plaintiff,  who  really  was  the  inventor,  though 
the  invention  may  be  so  imperfect  as  to  deprive  him  of  all  benefit  to 
be  derived  from  it,  as  soon  as  he  had  made  the  discovery  directed  the 
patent  to  be  applied  for.  It  was  applied  for  qu&m  primum,  but* 
*  10081  ^^^™  some  unforeseen  ^delays  in  the  oiBce,  was  not  granted 
-1  within  the  usual  time.  In  the  meanwhile  the  plaintiff  manu- 
factured capsules  according  to  the  new  process,  but  only  under  the 
cognisance  of  his  partners  and  of  his  own  men,  and  with  the  express 
mj  unction  that  none  should  be  sold :  and  none  were  sold  until  the 
patent  had  been  granted.  I  am  of  opinion  that,  under  these  circum- 
stances, the  manufacturing  of  the  capsules  according  to  the  new  in- 
vention would  not  invalidate  the  patent.  I  quite  agree  that,  if  you 
look  at  the  section  of  the  Statute  of  Monopolies  to  which  Mr.  Hind- 
march  has  referred,  it  abolishes  monopolies  altogether ;  and  that  there 
was  no  power  in  the  Crown,  after  that  statute  passed,  to  grant  mo- 
nopolies, except  with  the  conditions  that  are  imposed  by  the  reserva- 
tion ;  but  the  reservation  which  must  be  relied  upon  here  is  this, 
"  which  others  at  the  time  shall  not  use."  Now  others  had  not  used 
this  before  the  patent  was  granted.  It  was  used  only  by  the  in- 
ventor, the  patentee  himself;  for  the  use  of  it  by  the  servants  and 
mechanics  whom  he  employed,  must  be  considered  his  use;  and 
therefore  it  was  not  used  by  others.  But  still,  if  it  could  be  shown 
that  the  effect  was  really  to  extend  the  term  of  the  monopoly,  that 
would  be  fatal.  But  Mr.  Hindmarch  has  entirely  failed  in  showing 
that,  becaa')3  any  person  might  have  used  this  manufacture  lawfully 
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until  the  patent  was  sealed  and  the  fourteen  years  had  begun  to  run, 
there  was  a  period  of  more  than  fourteen  years  during  which  the 
monopoly  existed.  That  period  was  not  in  the  slightest  degree  ex- 
ceeded, and  no  inconvenience  or  grievance  is  caused  to  any  one  indi- 
vidual or  to  the  country,  by  saying  that  this  manufacture  of  the  cap- 
sules according  to  the  new  process,  before  the  patent  was  sealed,  shall 
not  invalidate  the  *patent.  But  now  I  come  to  the  next  ob-  t^-iaaa 
jection.  After  great  doubt  and  deliberation  I  arrive  at  the  ^ 
conclusion,  which  I  must  say  that  I  now  feel  very  strongly,  that  the 
patent  is  bad.  Now,  notwithstanding  Dobbs's  patent,  I  am  of  opinion 
that  it  would  have  been  open  for  another  discoverer  to  have  found 
out  certain  proportions  in  which  the  tin  and  the  lead  might  have  been 
applied  to  each  other,  and  a  new  mode  of  operating,  whereby  a  bene- 
ficial result  might  be  obtained ;  and  that,  if  the  proportions  had  been 
here  stated  which  were  always  to  be  used,  and  the  new  mode  of  ope- 
rating had  been  described,  the  specification  would  have  been  sufficient, 
notwithstanding  Dobbs's  prior  specification  :  because,  when  I  look  at 
the  claim  made  by  the  plaintiff  at  the  end  of  his  specification,  I  think 
that  he  might  be  fairly  considered  as  limiting  his  claim  to  the  partic* 
ular  process,  if  there  was  one,  before  described.  He  says,  "  I  hereby 
declare  that  I  claim  as  the  invention  intended  to  be  secured  by  the 
said  letters  patent,  firstly,  the  manufacture  of  the  new  material,  lead 
combined  with  tin  on  one  or  both  of  its  surfaces,  by  rolling  or  other 
mechanical  pressure,  as  herein  described.  Secondly,  the  manufacture 
of  capsules  of  the  new  material  of  lead  and  tin  combined  by  mechan- 
ical pressure,  as  herein  described."  I  should  have  thought  that,  if  the 
proportions  were  specified,  and  there  was  only  to  be  one  material, 
always  of  the  same  proportions,  and  manufactured  in  a  given  manner, 
which  was  to  produce  a  new  and  improved  effect,  this  claim  would 
have  comprehended  the  proportions  which  were  before  specified,  and 
would  have  rendered  the  patent  a  good  one,  notwithstanding  the  prior 
specification.  But  when  I  come  to  look  at  the  whole  of  the  plaintiff^s 
specification,  I  do  not  think  that  such  a  construction  *can  be  r«-iAiA 
put  upon  it.  It  seems  to  me  that  the  proportions  were  not  ^ 
considered  as  uniformly  essential,  and  that  the  patentee,  by  his  speci- 
fication, gives  the  proportions  for  the  manufacture  of  the  material  for 
the  capsules  only;  intimating,  as  I  think,  very  plainly,  that  where  it 
was  to  be  applied  to  other  purposes,  those  proportions  might  infinitely 
vary.  He  says,  "  and  for  the  purpose  of  so  preparing  lead,"  "  I  first 
cast  the  molten  lead  in  an  ingot  mould  of  cast  iron,"  '*  which,  for  the 
manufacture  of  the  material  for  capsules,  may  be"  of  certain  dimen- 
sions. Therefore,  it  is  with  a  view  to  making  capsules  that  he  goes 
on  to  describe  how  this  may  be  done ;  and  he  never,  in  any  other  part 
of  the  specification,  says  that  these  proportions  are  material,  or  de- 
scribes any  other  proportions  that  are  to  be  adopted,  when  another 
purpose  is  in  view.  But  he  claims  the  invention  for  other  purposes ; 
and,  if  the  proportions  are  material,  he  was  bound  to  disclose  what 
they  were,  when  it  was  to  be  applied  to  those  other  purposes.  On 
that  point  the  specification  is  entirely  silent;  and  therefore  I  must 
come  to  the  conclusion  that  he  does  not  consider  that  the  proportions 
are  his  invention,  and  that  he  does  claijn  as  his  invention  what,  in 
point  of  fact,  he  did  believe  to  be  an  invention.    Of  course,  I  do  not 
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at  all  construe  his  specificatioa  bj  that  fact.  He  does  claim  as  his 
invention  the  uniting  these  surfaces  by  rolling  or  other  mechan- 
ical pressure.  That  is  disclosed,  and  most  amply,  by  Dobbs;  and 
therefore  I  find  that  the  plaintiff  claims  what  Dobbs  had  before  de- 
scribed. On  that  ground  I  think  that  the  patent  is  bad,  and  that  we 
are  bound  to  give  judgment  for  the  defendants. 
*10in  WiGHTMAN,  J. — I  am  of  the  same  opinion.  With  *re8peci 
^  to  the  first  objection,  I  am  at  some  loss  to  give  any  great 
weight  to  the  argument  addressed  to  the  Court,  that,  in  truth,  by  the 
manufacturing  of  a  number  of  these  capsules,  or  other  materiaJs  of 
the  kind  described  in  the  patent,  before  the  patent  was  taken  out,  the 
plaintiff  h^d  obtained  a  prolongation  of  the  term  for  which  the  mono- 
poly was  to  last.  He  could  but  have  fourteen  years,  whether  he  had 
a  large  stock  on  hand  or  a  small  stock  on  hand  at  the  time  when  the 
monopoly  commenced. 

With  respect  to  the  argument  on  the  point  that,  in  truth,  the  mate- 
rial had  been  used  before,  by  his  own  manufacture  of  it,  with  a  view 
to  a  subsequent  use  and  sale,  and  that  he  had  himself  used  it  before- 
hand, this  does  not  appear  to  me  to  be  such  a  use  as  is  contemplated 
by  the  exception  and  the  provision  in  the  statute,  which  applies  only 
to  the  use  of  it  by  other  persons,  and  not  to  the  use  of  it  by  the  plain- 
tiff himself  for  the  mere  purpose  of  using  it  hereafter ;  he  not  having 
sold  it  or  used  it  for  any  practical  purpose,  but  merely  having  made 
it  and  having  it  ready  for  use.  That  objection  appears  to  me,  there- 
fore, to  fail. 

With  respect  to  the  other  objection,  which  has  throughout  the 
whole  argument  been  considered  the  most  material,  which  is  as  to  the 
validity  of  this  patent  as  compared  withDobbs^s  specification,  I  agree 
entirely  with  what  has  been  stated  by  Lord  Campbell.  I  can  fiod  no 
real  distinction  between  Dobbs^s  patent  and  Betts^s  specification,  unless 
it  be  in  the  proportions  that  are  mentioned.  Are,  then,  those  propor- 
tions an  essential  part  of  Betts's  invention  ?  Now,  on  looking  through 
the  whole  of  this  patent,  it  does  not  appear  to  me  that  Betts  has  made 
the  proportions  an  essential  part  of  bis  invention :  and  I  can  under- 

*101 21  ^^^^  ^^^  ^^^  ™^7  ^^^^  ^^>  ^because  Dobbs^s  patent  appears 
^  not  to  have  been  carried  into  practical  effect  from  the  time  of 
the  specification  being  made,  which  was  so  long  ago  as  1304,  and 
Betts's  patent  was  not  taken  out  till  forty -five  years  after.  Therefore 
it  may  well  be  that  Betts  did  not  know  of  this  patent,  or  did  not  think 
of  it,  or  thought  it  had  been  forgotten ;  and  that  he  really  was  of 
opinion  that  the  material  part  of  his  invention  was  this  combination 
of  the  two  metals  by  dint  of  mechanical  pressure;  and,  on  looking  a( 
the  specification,  it  is  hardly  possible  to  doubt,  from  the  language 
used,  but  that  the  essence  of  the  invention  in  his  own  mind  was  the 
union  of  these  two  metals,  in  whatever  the  proportions  might  be,  by 
mechanical  pressure.  Now,  it  is  true  that,  for  the  purpose  of  capsules, 
he  does  mention  certain  proportions,  which,  it  may  be,  are  the  roost 
convenient  for  that  purpose ;  but  he  by  no  means  mentions  in  any 
part  of  his  specification  that  those  are  essential  parts  of  his  invention, 
or  necessary  for  the  well  working  of  it,  more  especially  for  other  pur- 
poses. Indeed,  in  those  parts  of  the  specification  to  which  Lord 
Campbell  has  referred,  the  plaintiff  hardly  seems  to  have  considered 


1  ELLIS  &  ELLIS.    Q.  B.  1012 


thai  these  proportions  that  are  mentioned  as  being  fit  for  the  capsules 
are  material  for  the  other  purposes  to  which  this  invention  may  be 
applied.  And,  looking  to  the  claim  at  the  end,  it  seems  to  me  that, 
according  to  the  ordinary  construction  of  language,  it  is  difficult  to 
see  that  he  makes  them  at  all  material ;  and  I  think  that,  in  truth,  he 
does  make  the  combining  tin  with  lead  by  rolling,  or  other  mecha- 
nical pressure,  the  essential  part  of  the  invention.  He  says,  *'  I  hereby 
declare  that  I  claim  as  the  invention  intended  to  be  secured  by  the 
said  letters  patent :  Firstly,  the  manufacture  of  the  new  material,  lead 
combined  with  *tin,  on  one  or  both  of  its  surfaces,  by  rolling,  r«i  aio 
or  other  mechanical  pressure,  as  herein  described."  !now,  the  '- 
words  "as  herein  described"  are  those  which  are  relied  on  on  behalf 
of  the  plaintiff.  It  seems  to  me  it  is  the  combination  of  tin  with  lead, 
by  rolling  or  other  mechanical  pressure,  that  is  referred  to  as  the 
description  before  mentioned.  The  mode  of  doing  it  is  very  elabo- 
rately set  out  in  the  specification,  but  in  no  part  of  it,  neither  in  the  claim 
nor  anywhere  else,  does  the  plaintiff  mention,  as  an  essential  part  of 
his  invention,  the  proportions  in  which  the  metals  are  to  be  used.  It 
is  necessary  to  observe  further,  on  Dobbs^s  specification,  that  he  claims 
the  very  same  thing,  the  union  of  the  two  metals  by  mechanical  pres- 
sure, and  that  he  mentions,  besides,  that  they  may  be  of  equal  or  un- 
equal proportions.  It  cannot  be  said  that,  in  truth,  he  claims  any 
proportions.  If  that  be  essential,  I  do  not  offer  any  opinion  as  to 
what  might  be  the  effect  of  a  claim  entirely  limited  to  the  proportions 
of  the  invention.  I  do  not  mean  to  offer  an  opinion  whether  that 
would  make  the  specification  good  or  bad,  or  the  patent  for  that  inven- 
tion wholly  good .;  but  it  seems  to  me  that  that  is  not  what  the  plain- 
tiff claims.  He  has  claimed,  as  it  seems  to  me,  the  union  of  the 
metals  by  mechanical  pressure ;  and  whether  or  not  he  claims  that  in 
certain  proportions,  in  either  view  of  the  case  he  has  claimed  too 
much,  and  has  claimed  that  which  is  Dobbs's  patent;  and  the  plaintiff's 
claim  is  bad. 

Eblb,  J. — ^I  also  am  of  the  same  opinion.  I  think  that  there  is  no 
objection  to  this  patent  on  account  of  the  material  having  been  made 
for  the  purpose  of  sale,  after  the  patent  had  been  applied  for,  and 
before  it  was  ^granted,  such  manufacture  being  limited  m  this  rin-iQ^A 
instance  distinctly  to  the  purpose  that  appeared  in  evidence,  '- 
and  the  patentee  intending  to  keep  it  from  public  exposure  or  sale 
until  the  patent  had  been  granted.  With  respect  to  the  other  point,  I 
am  of  opinion  that  Betts's  patent  is  defeated  by  the  patent  taken  out 
by  Dobbs.  In  order  to  see  whether  that  is  so,  it  is  necessary  to  get  a 
clear  conception  of  that  which  Betts  claimed  as  his  invention,  and 
then  to  compare  that  with  what  Dobbs  claimed  as  his  invention.  It 
appears  that  a  part  of  Betts^s  plan,  which  we  have  to  deal  with,  is  the 
invention  of  a  new  material  to  be  employed  for  capules  and  for  other 
purposes.  What  is  the  material  which  the  specification  identifies  ? 
The  new  material  consists  in  combining  lead  with  tin,  by  covering  the 
lead  with  tin  over  one  or  both  surfaces,  and  reducing  them  to  the 

E roper  thickness.  Lead  covered  with  tin  is  the  material  which  Betts 
as  produced.  Then,  as  is  the  custom  with  patentees  who  have 
invented  a  new  material  to  be  produced  by  a  process^  he  goes  on  to 
specity  the  process,  and  the  first  part  of  that  process  is  confined  dis- 
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tinctly  to  capsules.  But,  whether  the  description  be  confined  to 
capsules,  or  be  confined  to  the  other  purposes,  I  am  clearly  of  opinion 
that  it  was  not  the  patentee's  intention  to  include  in  his  claim,  as  an 
invention,  either  the  casting  of  the  ingot  or  the  lamination  bj  rolling, 
nor  did  he  intend  by  his  specification  to  claim  one  particular  pro- 
portion and  one  only,  namely,  that  of  one*  twentieth  of  tin  to  twenty 
parts  of  lead.  I  look  at  the  description  of  the  new  material  with 
which  he  starts,  which  governs  all  that  follows,  and  then  that  which 
follows  is,  to  my  mind,  the  pointing  out  of  a  suitable  mode  of  proceed- 
*101 51   ^^^'  niuch  more  than  the  confining  his  claim  to  a  particular 

-'  mode  *of  proceeding,  and  to  that  particular  proportion  which 
has  been  so  much  relied  upon.  Now  he  had,  in  the  beginning,  stated 
that  lead  covered  with  tin  was  the  material  which  he  claimed.  Lead 
coated  with  tin  had  before  been  obtained  by  taking  a  plate  of  lead 
and  pouring  tin  in  a  state  of  fusion  round  it ;  and  before  the  plaintiff 
comes  to  the  governing  claim  at  the  end  he  says,  "I  am  aware  that  it 
has  been  proposed  to  cover  lead  with  tin,  by  applying  the  tin  when 
in  a  state  of  fusion  to  the  lead  when  adequately  heated;"  and  he 
wishes  it  to  be  understood  that  he  disclaims  any  such  mode  of  com- 
bining lead  with  tin.  If  his  concluding  words  are  read,  which  have 
been  so  much  relied  on  as  showing  that  the  proportions  are  adopted 
as  part  of  the  invention,  it  will  be  found,  as  it  seems  to  me,  that  they 
do  not  adopt  the  proportions,  but  refer  to  the  disclaimer  which  had 
just  preceded  them.  The^  are  as  follows;  "I  hereby  declare  that  I 
claim,  as  the  invention  intended  to  be  secured  by  the  said  letters 
patent,  firstly,  the  manufacture  of  the  new  material,  lead  combined 
with  tin  on  one  or  both  of  its  surfaces,  by  rolling  or  other  mechanical 
pressure,  as  herein  described."  Now,  just  before,  he  had  said,  in  effect, 
''  lead  combined  with  tin  by  fusion  I  entirely  disclaim,  but  lead  com- 
bined with  tin  by  mechanical  pressure  is  the  claim  which  I  make."^ 
If  that  be  the  proper  construction  of  this  specification,  the  Judge  is 
to  say  whether  Dobbs's  patent,  when  read  and  construed,  discloses  an 
invention  for  covering  lead  with  tin,  to  produce  a  material  for  the 
purposes  described  in  Betts^s  patent.  The  words  of  Dobbs  are  identi- 
cal with  those  of  Betts,  if  *'  coating"  is  substituted  for  "  covering :" 
for  Dobbs  says,  in  effect,  "  I  have  invented  a  new  article  of  trade" 
♦lOlfil  i^^^^  ^^  what  his  patent  i^  for),  "and  I  declare  *that  my 

^  invention  consists  in  coating  lead  with  tin,  so  as  to  produce 
a  cheap  metallic  substance,  lead  coated  with  tin."  Dobbs  then  pro- 
ceeds, in  most  unambigous  terms,  to  specify  the  method  of  coating 
lead  with  tin  by  the  mechanical  pressure  of  rolling ;  and  that  is  the 
invention  claimed  by  Betts,  unless  there  is  any  distinction  between 
covering  lead  with  tin  and  coating  lead  with  tin.  There  clearly  is  no 
such  distinction;  and  therefore  it  appears  to  me  that  the  novelty  of 
Betts^s  invention  is  displaced  as  soon  as  Dobbs's  specification  is  read. 
It  may  be  that,  if  Betts  had  found  out  an  entirely  new  modus 
operandi,  and  had  discovered  one  proportion  that  was  material,  and 
had  said  in  his  specification  that  Dobbs  nad  made  an  inchoate  imperfect 
step  towards  a  valuable  invention  which  he  had  improved  upon,  and 
so  had  described  his  claim,  he  might  have  had  a  valuable  patent  for 
an  improvement,  capable  of  being  used  at  any  time  during  Dobbs*s 
patent  bv  license  under  him,  though  not  otherwise.    But  when  I  look 
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at  Betts's  specification,  I  cannot  but  see  tbat  he  has  not  excluded  what 
Dobbs  had  invented.  To  my  mind,  he  believed  that  he  had  made  the 
same  invention  which  Dobbs  had  made,  namely,  that  lead  and  tin  will 
combine  practically  into  one  material  for  very  many  purposes,  answer- 
ing all  the  purposes  of  tin,  and  having  all  the  aaditional  cheapness 
derived  from  using  lead  as  tin,  and  merely  coating  it  over.  It  seems 
to  me  that  it  is  difficult  to  say  that  Betts  had  improved  upon  Dobbs's 
invention,  because  Dobbs  had,  I  think,  actually  contemplated  that  his 
new  material  might  be  applicable  to  a  variety  of  purposes,  and  that 
for  some  of  those  purposes,  one  proportion  of  tin  might  be  available 
to  a  difierent  proportion  of  lead,  ana  that  according  to  the  purpose,  so 
might  the  proportions  of  the  two  *materials  be  varied.  I  r»iAi7 
think  that  is  the  meaning  of  Dobbs  saying,  I  take  my  plates  ^ 
of  tin  and  my  plates  of  lead  of  equal  or  unequal  thicknesses;  which 
is,  in  other  words,  *'  whatever  be  the  proportions  of  the  two  plates 
one  to  the  other,  they  are  all  within  my  patent,  and  if  anybody  applies 
tin  to  lead  in  any  proportion  whatever,  and  makes  practically  one 
material  by  the  rolling  pressure,  I  shall  say  that  he  has  infringed  my 
patent."  Certainly  the  proportions  of  one-twentieth  to  nineteen- 
twentieths  are  within  the  proportions  specified  by  Dobbs  as  those 
which  he  claims.  But,  further,  in  my  opinion,  Betts  had  claimed 
as  his  invention,  and  probably  had  invented,  the  identical  material 
which  Dobbs  had  before  invented  and  taken  out  a  patent  for.  If  so, 
Betts^s  patent  is  bad. 

CromptoN",  J. — I  also  am  of  opinion  that  the  defendants  are  entitled 
to  our  judgment.  The  second  point  being  clearly  in  their  favour,  it 
is  not  absolutely  necessary  to  determine  the  other.  I  may  say,  how- 
ever, that  the  defendants'  counsel  have  not  satisfied  me  that  the  first 
objection  is  fatal.  I  think  it  is  impossible  for  them  to  maintain  that 
there  was  any  extension  of  the  term  of  the  grant  of  the  monopoly. 
The  term  is  a  definite  term  from  the  time  of  the  grant ;  and  I  do  not 
see  much  danger  to  the  public  in  the  exclusive  manufacture  of  the 
patented  material,  by  the  patentee,  before  the  grant  of  the  patent ; 
though,   should  it  transpire,  there  might  be  some  danger  to  the 

Eatentee,  because,  if  any  one  got  to  know  and  to  adopt  the  invention, 
efore  the  grant,  that  would  destroy  the  patent.  The  strongest  way 
of  putting  it  is,  that  there  has  been  a  working  or  a  user  of  the  inven- 
tion by  the  man  who  makes  the  capsules  for  sale.  I  think  it  unne- 
cessary to  give  a  decided  opinion  upon  *that.  If  the  man  r^-i/vio 
himself  were  to  make  the  material,  it  would  be  impossible  to  ^ 
say  that  that  would  be  a  user  by  others.  Or,  if  there  be  several  par- 
ties, as  in  this  instance,  and  all  of  them  are  working  before  the  time 
when  the  patent  comes  out,  it  seems  equally  impossible  to  say  that  that 
would  be  any  user  within  the  meaning  of  the  statute.  When  it  is 
done  by  a  workman,  it  seems  to  me,  in  fact,  to  be  done  by  the  parties 
themselves,  that  is  by  the  patentee  himself. 

As  to  the  second  point,  I  am  clearly  of  opinion  that  the  patentee 
has  claimed  too  mucn,  and  has  claimed  what  is  included  in  the  former 
patent.  Looking  at  all  the  parts  of  the  specification,  it  appears  to  me 
to  be  clear,  on  the  grounds  pointed  out  by  the  rest  of  the  Court,  that 
Betts  claims  an  invention  for  producing  the  proposed  metal  by  rolling 
or  other  mechanical  pressure.    I  cannot  find  any  words  which  in  the 
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least  satisfy  me  that  he  intended  to  limit  his  claim  to  the  particular 
proportions  which  he  describes  as  a  part  of  his  method  to  carry  ont 
the  invention.     I  do  not  think  that  his  words,  when  fairly  looked  at, 
will  warrant  that  construction.    It  appears  to  me  a  very  strong  cir- 
cumstance that  he  should,  after  describing  what  the  invention  is, 
namely,  the  production  of  this  particular  combined  metal,  then  point 
out  one  mode  of  doing  it.  by  fusion,  and  should  then  say  '*  the  adhe- 
sion of  the  two  metals  in  my  new  material  is  produced  by  the  agency 
of  mechanical  pressure.''     He  wishes  it  to  be  understood  that  he  does 
not  claim  the  exclusive  use  of  casting,  cutting,  rolling,  and  so  oo, 
except  when  the  same  are  employed  for  the  purposes  of  nis  invention, 
but  he  declares  that  what  he  claims  is  ''the  manufacture  of  the  new 
♦10191   "^*^r^^l>  1®*^  combined  with  tin,  on  one  or  both  of  its  surfaces, 
-'   *by  rolling  or  mechanical  pressure,  as   herein   described." 
Now  I  think  the  fair  meaning  of  that  is,  as  my  brother  Erie  said,  that 
Betts  claims  the  combination  of  the  two  metals,  not  by  fusion,  or  any- 
thing of  that  kind,  but  by  rolling  or  other  mechanical  pressure.     And 
I  think  that  Be  claims  the  combining  of  the  two  metals  in  this  way  in 
any  proportions.     In  saying  that,  I  think  that  I  say,  -in  effect,  that  he 
is  really  claiming  what  Dobbs  has  claimed,  because  Dobbs  has  clearly 
claimed  the  joining  the  two  metals  in  this  way  by  a  particular  proems 
of  rolling  which  he  points  out.     It  is  said,  for  the  plaintiff,  that  he 
has  claimed  merely  an  improvement  upon  the  original  patent  of  Dobbs. 
But  it  is  to  me  quite  clear  that  he  has  claimed  the  whole  matter.    I 
agree  that,  where  there  is  an  original  patent,  and  an  improvement  is 
made  upon  it,  a  patent  may  be  taken  out  for  the  improvement,  and 
that,  by  getting  a  license  from  the  old  patentee,  the  inventor  may  work 
the  whole  process.     But  I  doubt  whether  this  could  be  so  in  a  case 
where  the  original  patent  was  wide  enough  to  include  the  subsequent 
improvement ;  where,  in  fact,  the  supposed  improvement  is  but  one 
of  a  great  number  of  modes  in  which  the  old  invention  might  origin- 
ally have  been  carried  out.     An  improvement,  to  come  within  the 
rule,  must,  I  think,  be  a  something  in  addition  to  the  first  invention; 
whereas  Betts's  invention  amounts  to  nothing  more  than  a  description 
of  the  best  mode  of  applying  the  invention  of  Dobbs.     I  am  therefore 
of  opinion  that  the  defendants  are  entitled  to  our  judgment. 

Judgment  for  the  defendants. 
*10201       J^ontague  Smith,   on   behalf  of  the  defendants,   who  had 
■^  ^received  notice  of  appeal,  applied  to  the  Court  that  the  rest 
of  the  rule,  which  asked  for  a  new  trial,  might  be  suspended  until  a 
decision  was  given  in  the  Court  of  error. 
Per  Curiam. — Be  it  so.    Justice  seems  to  require  it 

Rule  for  a  new  trial  enlarged  accordingly.(a) 

(a)  The  rale,  wfaieh  hftd  not  prerioatly  been  drawn  np,  wm  drawn  np  m  of  SOtk  May,  u 
followt.  "  Thai  the  verdiel  obtained  in  thit  oanse  be  tet  afide,  and  a  Terdiei  entered  for  the 
defendants  inetead  theraof ;  and  it  it  farther  ordered  that,  in  the  event  of  the  plaiaiHTappealiaf 
to  the  Coort  of  error,  eo  moeh  of  the  eald  rale  at  ralatea  to  a  new  trial  be  enlarged  tUI  after  the 
Judgment  of  the  laid  Coort  of  error  hai  been  deUrorad  herain." 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Court  of  Queen's  Bench.) 

BETTS,  Appellant,  v.  MENZIES  and  Another,  Respondents. 

[July  7,  I860.] 

For  head-note,  tee  sntd^  p.  090. 

From  the  above  decision  the  plaintiff  appealed. 

The  case  was  argued  in  last  Hilary  Vacation  .(a) 

Sir  Fiizroy  KeVy,  for  the  appellant. — Dobbs's  patent  did  not  antici- 
pate the  plaintiff 's  invention.  Dobbs,  in  *his  specification,  r*iA9-i 
does  no  more  than  state  the  general  proposition  that  lead  and  ^ 
tin  can  be  made  to  cohere  bj  means  of  mechanical  pressure.  But  he/ 
points  out  no  sufficient  process  for  obtaining  such  a  result.  Betts  is 
the  first  to  invent  the  necessary  process,  viz. :  the  casting  the  lead  and 
the  tin  in  separate  ingots,  laminating  them  separately,  till  they  are 
reduced  to  the  relative  proportions  described  in  his  specification,  and 
then  uniting  them  by  pressure.  Dobbs's  specification  is  silent  as  to 
the  relative  proportions  of  the  metals.  And,  as  the  Court  cannot  say, 
as  a  matter  of  law,  that  all  proportions  are  practicable  for  the  pur- 
pose; so  neither  can  it  say  that  the  particular  proportions  requisite 
might  not  be  a  matter  for  subsequent  invention :  Hills  v.  London  Gas 
Light  Company,  6  H.  &  N.  312.f  Again,  Dobbs  makes  no  mention 
of  separate  lamination  of  the  metals  before  applying  pressure  to  them 
bat  says  that  he  puts  one  unlaminated  ingot  upon  another  and  passes 
them  together  through  rollers.  At  all  events,  as  the  two  specifications 
are  not  in  terms  identical,  the  question  whether  they  in  effect  disclosed 
one  and  the  same  invention  was  for  the  jury,  not  for  the  Court. 
[Pollock,  C.  B. — In  Bush  v.  Fox,  5  H.  L.  Ca.  707,  the  House  of 
Lords  decided  that  where  the  words  of  two  specifications,  when  com- 
pared together,  mean  substantially  the  same  thing,  the  Judge  may 
decide  upon  the  question  of  the  identity  of  the  two  inventions, 
and  need  not  leave  the  question  to  the  jury.]  The  question  of 
identity '  did  not,  in  that  case,  depend  upon  evidence :  but  here  it 
does.  The  scientific  evidence,  tendered  on  each  side,  was  very  mate- 
rial to  elucidate  the  specifications.  Hills  v.  London  Gas  Light 
Company,  is  *an  authority  to  that  effect.  [Mabtin,  B. —  r»i092 
There  was  a  question  in  that  case  as  to  the  scientific  meaning  ^ 
of  the  words  employed  :  there  is  none  in  this  case.]  It  would  be  for 
the  jury  to  say  what  was  the  meaning  of  some  of  the  words  in  the 
specifications :  what,  for  instance,  was  meant  by  the  expression,  *'  a 
any  valuable'^or  practicable  invention.  The  jury  found  that  there  had 
hard  pinch,"  in  Dobbs's.  Further,  Dobbs  did  not  disclose  to  the  world 
been  no  public  use  or  sale  of  Dobbs^s  material  before  the  date  of 
Betts's  patent.  It  must  be  assumed,  therefore,  that  it  was  found  im- 
pK)ssible  to  produce  a  merchantable  article  under  Dobbs's  specifica- 
tion. And  that  being  so,  Dobbs's  patent  was  one  for  a  mere  experi- 
mental suggestion,  which  turned  out  to  be  worthless,  and  therefore 
cannot  be  allowed  to  invalidate  the  plaintiff's  subsequent  invention, 

(a)  Uondiiy,  February  Ath,  and  Taeeday,  February  7tb;  before  Pollock,  C.  B.,  Williame,  J., 
WiUef,  J.,  Bylei,  J.,  sod  Keating,  J.,  Martin,  B.,  Bramwell,  B.,  and  CbanneU,  B. 
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which  effected  the  purpose  it  proposed :  Muntz  v.  Foster,  2  Webster's 
Pat.  Ca.  93.  Nor  ought  the  Court  to  extend  Betts's  claim  to  a  wider 
range  than  the  facts  will  warrant ;  the  claim  is  not  to  be  constraed  as 
extending  to  Dobbs's  discovery,  that  mechanical  pressure  between  the 
two  metals  would  produce  cohesion,  but  as  limited  to  the  production 
of  the  new  material  by  the  new  process.  As  was  said  by  Tindal,  C.  J., 
in  delivering  the  judgment  of  the  Court  in  Haworth  v.  Hardcastle, 
1  Webster's  Pat.  Ca.  480,  485,  the  plaintiff's  specification  ought  to 
receive  *'  such  construction"  "  as  will,  consistently  with  the  fair  import 
of  the  language  used,  make  the  claim  of  invention  co-extensive  with 
the  new  discovery  of  the  grantee  of  the  patent" 

Montague  Smith,  for  the  respondents. — The  two  specifications  are 
*10-^S1  ^^  invention  identically   the  same,   the  *covering  lead 

-•  with  tin.  Dobbs  claims  to  produce  this  result  by  rolling: 
Betts,  by  rolling  or  other  mechanical  pressure.  Betts's  invention, 
therefore,  includes  that  of  Dobbs.  Betts  does  not  restrict  himself  to 
any  specific  proportions  between  the  two  metals :  he  does  no  more 
than  say  that,  for  one  only  of  the  purposes  which  he  has  in  view,  the 
manufacture  of  capsules,  the  proportions  *'  may  be"  those  which  he 
mentions.  His  claim  is  bad  for  uncertainty,  in  not  making  any  dis- 
tinction between  what  was  new  and  what  was  old  in  his  invention  : 
Holmes  r.  The  London  and  North  Western  Railway  Company,  12 
C.  B.  831'(E.  C.  L.  R.  vol.  74),  Tetley  v.  Easton,  2  E.  &  B.  966  (E.  C. 
L.  R.  vol.  75),  Booth  v.  Kennard,  2  H.  &  N.  84.t  He  has  not  suffi- 
ciently disclaimed  so  much  of  the  invention  as  was  discovered  by 
Dobbs.  If  Betts's  patent  were  to  be  upheld,  any  one  working  under 
Dobbs's  would  be  guilty  of  an  infringement  of  it.  That  Dobbs's  in- 
vention was  not  impracticable,  appears  from  the  finding  of  the  jury, 
that  Betts's  material  had  in  fact  been  produced,  under  Dobbs's  specifi- 
cation, before  the  grant  of  a  patent  to  Betts.  It  is  immaterial  that  it 
had  not  also  been  sold  commercially.  Lastly,  Bush  v.  Fox,  5  H.  L.Oi. 
707,  conclusively  shows  that  the  Court  below  did  right  in  treating  the 
question  of  the  identity  of  the  specifications,  on  comparison,  as  for 
tne  Judge,  and  not  for  the  jury. 

Sir  Fitzroy  Kelly  was  heard  in  reply.  Our,  adv.  vulL 

The  following  judgments  were  now  delivered. 
♦10241  Martin,  B. — This  is  an  appeal  from  an  unanimous  ^^odg- 
J  ment  of  the  Court  of  Queen's  Bench.  The  authority  relied 
upon,  on  behalf  of  the  defendants,  is  the  case  of  Bush  v.  Fox.  Tbe 
judgment  there  was,  that  if,  upon  the  comparison  of  the  specification 
of  a  former  patent  with  the  specification  of  the  patent  in  question,  it 
appeared  that  the  latter  patent  was  substantially  described  in  the  older 
specification,  the  patent  was  void  on  the  ground  of  want  of  novelty; 
and,  further,  that  when  this  distinctly  appeared  upon  the  two  specifi- 
cations, the  question  was  for  the  Court  and  not  for  the  jury.  This 
decision  was  acted  upon  by  the  Court  of  Exchequer  in  Booth  v.  Ken- 
nard. In  my  opinion  it  is  correct,  and  it  is  one  which  shall  not,  with 
my  consent,  be  frittered  away.  Its  tendency  is  to  promote  certainty 
and  prevent  patent  cases  being  decided  upon  prejudice,  by  which  thej 
are  peculiarly  liable  to  be  aftected.  All  letters  patent  provide,  as  a 
condition,  that  the  patentee  shall,  by  an  instrument  under  his  hand 
and  seal,  particularly  describe  the  nature  of  his  invention  and  in  what 
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manner  the  same  is  to  be  performed.  This  instrument  is  the  speoifl- 
cation.  Its  proper  construction  is  the  same  as  that  of  every  other 
written  instrument.  It  ought  to  be  construed  according  to  its  plain 
ordinary  sense  and  meaning,  and  with  the  view  of  supporting  the 
patent,  if  it  can  fairly  be  done;  Russell  v.  Cowley,  1  C.  M.  &  R.  864 ;t 
and  the  construction  ought  to  be  the  same,  whether  the  object  be  to 
compare  it  with  the  specification  of  a  former  patent,  or  to  contrast  it 
with  a  skilful  counterfeit  and  imitation.  The  instrument  can  have  but 
one  true  legal  construction.  In  the  present  case  the  Court  of  Queen^s 
Bench  decided  that  the  patent  of  the  plaintifif  described  in  his 
^specification  was  substantially  described  before  in  the  speci-  r^inn^ 
fication  of  a  patent  granted  in  the  year  1804  to  a  person  called  ^ 
Dobbs,  and  was  therefore  void  as  not  being  a  new  invention.  The 
plaintiff's  patent  was  for  a  new  manufacture  of  capsules  and  of  a  ma- 
terial to  be  employed  therein,  and  for  other  purposes.  The  specifica- 
tion begins  by  stating  that  capsules  are  metal  covers  used  for  stopping 
or  securing  the  stoppering  of  the  mouths  of  bottles,  which  covers  had 
hitherto  been  made  of  tin.  The  specification  proceeds  thus :  *'  The 
new  manufacture  of  a  material  to  be  employed  in.  the  manufacture  of 
capsules,  and  for  other  purposes,  consists*  in  combining  lead  with  tin, 
by  covering  the  lead  with  tin  over  one  or  both  surfaces  of  the  lead, 
and  reducing  the  two  metals  in  their  conjoined  state  into  thin  sheets, 
of  a  thickness  suitable  for  the  purposes  to  which  they  are  to  be  applied. 
And  for  the  purpose  of  so  preparing  lead  by  covering  the  same  with 
tin  as  aforesaid,"  the  molten  lead  is  to  be  cast  into  an  ingot,  "  which," 
for  the  manufacture  of  capsules,  '*  may  be"  of  a  certain  width,  four  or 
five  inches,  thickness  three-quarters  of  an  inch,  and  length  thirty 
inches.  The  tin  is  also  to  be  cast  into  similar  ingots  of  the  same  or 
nearly  the  same  dimensions,  "  or  the  tin  may  be  cast  into  long  thin 
stripe,  of  nearly  the  same  width  as  the  aforesaid  ingots  of  lead,  and 
between  one-quarter  and  one-sixteenth  of  an  inch  in  thickness,  and 
several  feet  in  length.  And  having  thus  obtained  the  lead  and  the 
tin  in  a  suitable  state  for  beginning  the  rolling  or  laminating  each  of 
the  two  metals  separately  between  a  pair  or  pairs  of  revolving  cylin- 
drical flatting  rollers,  of  the  construction  usually  employed  for  rolling 
or  laminating  ductile  metals,"  and  the  lead  is  to  be  passed  and  repassed 
*•  one  or  more  time  or  times  through  or  *between  such  rollers ;  r*-!  aoa 
that  is  to  say,  rolling  and  rerolling  the  ingot  of  lead  as  many  '■ 
times  as  may  be  requisite  for  reducing  the  lead  to  about  one-fourth  of 
an  inch  in  thickness,  and  thereby  the  ingot  of  lead  will  become  greatly 
elongated ;"  and  in  like  manner  the  tin  is  to  be  rolled  and  rerolled 
*'  as  many  times  as  (according  to  its  original  thickness,  when  cast  as 
aforesaid)  may  be  requisite  for  reducing  it  to  about  one-twentieth 
part  of  the  thickness  to  which  the  lead  is  reduced  by  rolling  as  afore- 
said, whatever  that  thickness  may  be."  Upon  this  part  of  the  specifi- 
cation it  was  contended  that  the  patent  was  for  combining  together 
lead  with  a  surface  of  tin  one-twentieth  part  of  the  thickness  of  the 
lead.  I  think'  it  quite  clear  that  this  is  not  so.  It  seems  to  me  that 
this  18  a  mere  description  of  the  mode  of  making  the  material  for  cap- 
sules, and  that  the  specification  does  not  express  that  the  patent  should 
be  confined  to  a  material  whereof  the  tin  coating  was  about  one-twen- 
tieth of  the  thickness  of  the  lead  within.  The  specification  then  pro- 
<5^d  to  give  very  minute  directions  for  the  manufacture  of  the 
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material.  At  line  35  of  page  4  it  was  said  that  a  stop  was  improperif 
placed  in  the  printed  specification.  It  maybe  so,  but  I  think  it  of  no 
consequence,  for  it  is  perfectly  obvious  that  down  to  line  5  in 
page  6  the  patentee  is  describing  the  manufacture  of  the  material  for 
the  purpose  of  capsules.  He  then  continues,  beginning  at  line  5, 
that  the  new  material  may  be  used  as  a  substitute  for  tin  foil,  and 
mentions  a  variety  of  uses  to  which  it  may  be  applied.  This  continnea 
down  to  line  5  in  page  7,  and  to  my  mind  it  is  perfectly  clear  that, 
down  to  that  part  of  the  specification,  the  patentee  is  describing  the 
manner  in  which  the  patented  material  is  to  be  manufactured  for  the 
*10271  P^^P^®®  ^^  capsules  and  *other  very  thin  articles.     He  then 

-'  proceeds  as  follows :  '^  and  my  said  new  material  being  made 
in  plates  or  sheets  of  adequate  thickness  and  size,  may  be  employed 
for  other  purposes  for  which  thin  sheet  lead,  or  tinned  iron,  or  sheet 
zinc,  or  sheet  tin  have  been  commonly  employed,  such,  for  instance, 
as  lining  cisterns  or  wine  coolers,  which  are  to  contain  water,  and  for 
lining  boxes,  chests,  or  cases  for  packing  or  safe  keeping  of  articles 
which  require  to  be  kept  dry  or  protected  from  insects ;  or,  on  a  still 
larger  scale,  for  lining  larger  water  cisterns,  and  other  purposes,  in 
substitution  for  the  thicker  sheet  lead  used  by  plumbers."  After 
some  matter  not  material,  the  specification  proceeds :  *'  I  am  aware 
that  it  has  been  proposed  to  cover  lead  with  tin,  by  applying  the  tin, 
when  in  a  state  of  fusion,  to  the  lead  when  adequately  heated,  so  that 
the  adhesion  of  the  two  metals  would  be  produced  by  agency  of 
heat  with  complete  fusion  of  the  tin;  but  the  adhesion  of  the  two 
metals  in  my  new  material  is  produced  by  agency  of  mechanical  pres- 
sure. And  I  wish  it  to  be  understood  that  I  do  not  claim  the  exclu- 
sive use  of  the  several  processes,  hereinbefore  described  or  referred  to, 
of  casting,  cutting,  and  rolling,  except  when  the  same  are  employed 
for  the  purposes  of  my  said  invention."  He  then  states  his  claims: 
''  Firstly,  the  manufacture  of  the  new  material,  lead  combined  with 
tin  on  one  or  both  of  its  surfaces  by  rolling  or  other  mechanical  pres- 
sure, as  herein  described.  Secondly,  the  manufacture  of  capsules  of 
the  new  material  of  lead  and  tin  combined  by  mechanical  pressure, 
as  herein  described."  It  was  suggested  that  the  patent  w;is  f(K 
the  coating  of  lead  with  tin,  each  metal  having  been  previously  sub- 
jected to  pressure  before  the  cohesion  was  effected :  but  it  seems  to 
*10981   "^®  perfectly  clear  that  that  is  not  so.    No  other  *mechanica] 

-*  pressure,  except  rolling,  had  been  mentioned  previous  to  the 
claim ;  and,  if  the  patent  were  a  good  one,  I  do  not  entertain  a  doubt 
that  a  manufacture  of  a  lining  for  a  water  cistern  by  placing  a  piece 
of  flatted  tin  upon  a  piece  of  flatted  lead,  although  neither  metal  had 
been  previously  subjected  to  rolling,  and  then  rolling  them,  or  apply- 
ing other  mechanical  pressure  to  them  until  they  adhered,  would  have 
been  an  infringement  of  the  patent.  The  Court  of  Queen^s  Bench 
decided  that  Dobbs's  specification  anticipated  the  plaintiflTs  patent 
Dobbs's  patent  was  for  a  new  article  of  trade,  denominated  Albion 
Metal,  to  be  applied  to  the  making  of  cisterns,  linings  for  cisterns, 
covering  and  gutters  for  buildings,  &c.,  and  other  things  which 
required  to  be  made  of  a  flexible,  wholesome,  or  cheap  metallic  8al> 
stance.  The  specification  stated  that  the  invention  consisted  in  coat- 
ing lead  with  tin,  to  be  applied,  amongst  other  thin^,  for  lining  for 
cisterns,  and  that  the  operation  of  plating  lead  with  tin  might  be 
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performed,  amongst  other  methods,  by  the  followi.ag:  "I  take,"  he 
says,  "a  plate"  "of  lead"  "and  a  plate  of  tin"  *'of  equal  or  unequal 
thicknesses,  and  laying  them  together,  their  surfaces  being  clean, 
piiss  them  between  the  rolls  of  a  flatting  or  rolling  mill  with  what 
is  technically  called  a  hard  pinch,  so  as  to  make  the  metals  cohere. 
If,  after  the  first  passage  of  the  plates"  **  between  the  rolls,"  they  "do 
not  suiBciently  cohere,  I  pass  them  a  second  or  third  time,  or  more, 
between  the  rolls,  until  a  sufficient  degree  of  cohesion  is  produced." 
It  is  quite  clear,  upon  reading  these  two  specifications,  that  what  the 
plaintiff  had  primarily  in  view  was  the  manufacture  of  a  very  fine  thin 
sheet  of  lead  coated  with  tin,  for  the  purpose  of  making  capsules  or  cov- 
erings for  the  stoppers  *of  bottles ;  and  what  Dobbs  specified  for  r^^^  ^qq 
was  the  manufacture  of  a  thicker  and  coarser,  but  also  a  thin,  ^ 
combination  of  lead  coated  with  tin.  Now,  not  only  does  it  seem  to  me 
that  the  new  material  described  in  the  plaintifTs  specification  is  the 
same  as  the  so-called  Albion  Metal  described  by  Dobbs,  but  one  of  the 
applications  of  the  plaintiff ^s  new  material,  by  lining  water  cisterns,  was 
a  purpose  to  which  Dobbs  stated  his  new  metal  or  material  was  appli- 
cable. Now,  assuming  the  plaintiff's  to  be  a  good  patent,  would  not  the 
manufacture  of  linings  for  cisterns,  in  the  manner  described  by  Dobbs, 
be  an  infringement  of  it  ?  In  my  opinion,  it  would  be  tlie  identical 
thing  specified  in  the  first  claim,  namely,  the  manufacture  of  a  ma- 
terial, lead  combined  with  tin  on  one  of  its  surfaces,  by  rolling,  in  the 
manner  aubstantiallv  described  in  the  plaintiff's  specification.  As  I 
apprehend,  it  is  a  clear  point  in  patent  law  that  if  a  newly  granted 
patent,  assuming  it  to  be  good,  would  be  infringed  by  a  former 
patentee  manufacturing  an  article  described  by  him  in  his  specifica- 
tion, the  newly  granted  patent  is  void  for  want  of  novelty.  It  was 
argued  that  we  could  not  understand  the  meaning  of  the  words  "  a 
hard  pinch"  without  the  aid  of  a  jury.  I  think  that  is  not  so:  the 
meaning  is  perfectly  clear  and  intelligible,  and  incapable  of  being  mis- 
understood by  any  one  desirous  of  reading  the  document  to  under- 
stand, and  not  to  misunderstand  it.  For  these  reasons  I  think  that 
the  plaintiff's  patent  is  bad,  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed. 

I  am  authorized  to  state  that  the  Lord  Chief  Baron  and  Mr.  Baron 
Channell  concur  in  the  judgment  I  have  delivered. 

♦Keating,  J. — I  am  now  to  read  the  judgment  of  Bram-  r^-inoA 
well,  B.,  in  which  I  entirely  concur.  ^ 

Brahwell,  B. — In  this  case  I  consider  the  question  to  be  whether, 
on  a  comparison  of  the  plaintiff's  specification  with  that  of  Dobbs,  it 
can  be  seen  that  the  latter  anticipated  the  former.  I  consider  that  no 
question  of  fact  is  referred  to  us,  and  that  no  finding  of  the  jury  is 
important.  The  evidence  and  finding  are  in  no  way  referred  to  by 
any  member  of  the  Court  below ;  but  the  question  is  treated  as  one  to 
be  determined  by  a  simple  comparison  of  the  two  specifications,  whe- 
ther ex  facie  and  without  any  knowledge  of  extrinsic  facts,  the  older 
can  be  seen  to  be  the  same  as,  or  to  include,  the  more  recent.  If  it 
can,  it  matters  not  what  a  jury  may  have  found.  The  Judge  was 
bound  to  tell  them  that  they  must  find  for  the  defendant.  Had  he 
told  them  otherwise,  he  would  have  left  the  construction  of  the  speci- 
fications to  them ;  his  direction  would  be  wrong  on  a  bill  of  excep- 
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tions.  This  appears  bv  the  case  of  Bush  t».  Fox,  6  H.  L.  Ca.  707.  It 
indeed,  the  Court  could  not  put  a  meaning  on  either  specification, 
without  the  ascertainment  of  extrinsic  facts,  then  those  facts  most  be 
ascertained ;  the  question  ceases  to  be  one  of  construction,  one  of  law, 
and  for  the  Court ;  and  must  be  determined  by  the  jury.  I  abide  bj 
what  was  said  in  Hills  v.  London  Gaslight  Company,  6  H.  &  N.  312.'t 
on  this  subject.  Considering  this,  then,  to  be  the  question,  I  adopt 
Mr.  Justice  Erie's  words :  ''  It  is  necessary  to  get  a  clear  conception 
^1  ORl  1  ^^  ^^^^  which  Betts  cluinied  as  his  invention,  and  then  to  *coin- 

^  pare  that  with  what  Dobbs  claimed  as  his  invention.^  How, 
this  patent  is  for  a  new  manufacture  of  capsules,  and  of  a  material  to 
be  employed  therein,  and  for  other  purposes.  I  consider  Betts's 
description  of  his  manufacture  to  be  comprised  in  the  part  banning 
with  tne  words  at  folio  2,  line  86,  "the  new  manufacture,"  &c.,  and 
ending  with  the  words  at  folio  4,  line  86,  "required  thinness";  and 
in  the  part  at  folio  6,  line  88,  beginning  "and  the  mode,"  &a,  and 
ending  with  **  rollers,"  folio  7,  line  6.  I  do  not  think  that  the  fi^5^ 
mentioned  part  is  limited  to  the  manufacture  of  the  material  when  it 
is  to  be  used  for  making  capsules.  There  is  nothing  else  in  the  spe- 
cification showing  a  mode  of  manufacture  of  the  new  material  for 
other  purposes,  except  in  so  far  as  something  additional  is  required, 
as  at  folio  6,  line  5,  where  he  shows  how  the  new  material  may  be 
made  into  thin  leaves  or  foil.  In  page  7,  he  merely  indicates  other 
purposes  for  which  the  material  may  be  employed,  and  also  gives 
minute  directions,  in  the  part  beginning  "and  the  perfection,'*  as  to 
how  the  process  before  described  is  to  be  carried  on ;  but  that  process 
is  the  process  of  making  the  material.  The  question  is,  then,  what  is 
the  invention  described  between  folio  2,  line  36,  and  folio  4,  line  35? 
Is  it  for  the  invention  of  a  new  material  of  lead  and  tin  of  definite 
proportions,  or,  generally,  of  any  proportions?  Now,  the  plaintiff 
begins  by  saying  that  the  invention  consists  in  combining  lead  with 
tin  over  one  or  both  surfaces  of  the  lead,  and  reducing  the  two  metals 
in  that  conjoined  state  into  thin  sheets  of  a  thickness  suitable  for  the 
purposes  to  which  they  are  to  be  applied.  This,  undoubtedly,  is 
general,  and  would  include  any  proportions.  He  then  describes  how 
^10321  ^^  ^^^^^  ^^^  ingot  of  lead,  observing,  parenthetically,  that,  ^for 

^  the  manufacture  of  the  material  for  capsules,  it  may  be  of  a 
certain  width,  thickness,  and  length,  but  saying  nothing  as  to  even  an 
expedient  width,  thickness,  or  length,  for  the  manufacture  of  the  ma- 
terial for  other  purposes.  He  then  states  that  he  casts  ingots  of  tin 
of  the  same,  or  nearly  the  same,  dimensions  as  the  ingots  of  lead,  or 
that  it  may  be  cast  into  long  thin  strips,  nearly  the  same  width  as  the 
ingots  of  lead,  but  thinner  and  longer.  This,  no  doubt,  is  the  capsule 
width.  But  then  we  must  refer  to  the  part,  at  folio  7,  where  he  says 
that  the  '*  material,  being  made  in  plates  or  sheets  of  adequate  thick- 
ness and  size,  may  be  employed  for  other  purposes."  This  is  to  be 
read  with  the  description  in  folio  8,  and  then  the  whole  is  as  though 
he  had  said,  "I  also  cast  tin  into  similar  ingots  of  adequate  size,  of 
the  same,  or  nearly  the  same,  dimensions  as  the  ingots  of  lead,  to 
which  they  are  to  be  united,  or  it  may  be  cast  into  long  thin  strips." 
As  yet  no  proportion  is  given,  certainly  not  for  the  material  in  gene- 
ral, and  even  for  the  capsules  the  only  thing  in  the  nature  of  a  pro- 
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portion  is,  that  the  lead  is  about  three-quarters  of  an  inch  thick,  and 
the  tin  from  one-quarter  to  one-sixteenth  of  an  inch.  He  then  describes 
how  he  rolls  each  metal,  the  lead  to  about  one-quarter  of  an  inch  in 
thickness,  the  tin  to  about  one-twentieth  of  the  thickness  of  the  lead, 
and  this  he  calls  their  proper  relative  thickness.  He  then  proceeds  to 
show  how,  the  two  metals  being  reduced  to  ''  relative  thickness  as  afore- 
said" (the  word  "  proper"  being  twice  left  out),  the  two  are  laid  together, 
elongated,  and  made  to  adhere  by  pressure  between  rollers.  Now  does 
this  mean  that  the  invention  is  limited  to  making  lead  and  tin  adhere 
where  their  thicknesses  are  in  the  proportion  of  twenty  to  one  ?  I 
•think  not.  It  is  nowhere  so  said  in  words  expressly,  nor  r-^^  ^qo 
anything  to  that  effect,  except  that  the  expression  ^'prrjper  rela-  •- 
tive  proportions  as  aforesaid"  is  once  used,  whilst  that  word  "proper" 
is  twice  omitted  afterwards  in  that  phrase.  As  I  have  observed,  the 
invention  is  stated  in  folio  2,  line  86,  to  be,  generally,  combining  lead 
with  tin ;  and' the  very  expression  "  about  one-twentieth,"  &c.,  is  incon- 
sistent with  the  notion  of  those  proportions  being  part  of  the  essence 
of  the  invention.  Again,  at  folio  6,  the  plaintifi'  uses  the  expression 
"when  a  thin  strip  of  tin  is  applied  to  a  thicker  strip  of  lead  as  here- 
inbefore described."  One  would  expect  that,  had  the  proportions 
been  deemed  by  him  important,  he  would  have  used  an  expression  to 
that  eflFect,  instead  of  the  indefinite  words  "  thick"  and  *'  thin."  So, 
in  describing  what  the  perfection  of  his  new  material  will  depend 
upon  in  a  great  measure,  at  folio  7,  he  in  no  way  refers  to  propor- 
tions. Again,  as  has  been  observed,  when  he  disclaims  all  combina- 
tion by  adhesion  produced  by  fusion,  he  states  that  the  adhesion  in 
his  new  material  is  produced  by  pressure;  and  he  concludes  by  saying 
that  he  claims  the  manufacture  of  the  new  material  "  lead  combined 
with  tin,"  generally,  and  not  in  any  definite  proportion.  The  words 
**  as  herein  described"  seem  to  me  to  have  no  bearing  on  the  question, 
which  is,  what  is  the  manufacture  herein  described  ?  Besides  these 
reasons,  which  arise  on  the  face  of  the  specification,  I  think  this  may 
he  taken  into  account.  Nobody  says  or  suggests  that  the  proportion 
of  twenty  to  one  is  essential.  No  one  says  that  the  metals  will  not 
combine  in  some  other  proportion.  I  know  we  have  nothing  to  do 
with  evidence,  but  still,  if  the  specification  were  ambiguous,  and  it 
was  an  accepted  fact,  or  proved,  *that  the  proportion  was  essen-  r»i  AQ4 
tial,  I  think  that  we  might  take  that  into  account  in  construing  ^ 
the  specification ;  and  so  might  we  take  into  account  the  proportion 
not  being  essential,  or  not  being  shown  to  be  essential.  It  may  be 
asked,  why  is  the  proportion  named,  if  it  is  not  essential  ?  I  might 
content  myself  with  saying,  I  cannot  tell,  but  I  think  it  very  proVia- 
ble  that  it  is  mentioned,  not  as  a  proportion  essential  to  the  adhesion 
of  the  two  metals  and  to  the  manufacture  of  the  new  material,  but  as 
a  useful  or  proper  proportion  for  economical  purposes,  one  which 
gives  enough  of  the  useful  properties  of  the  dearer  metal  with  as 
small  a  quantity  of  it  as  needful.  But  I  cannot  doubt  that  if  a 
greater  or  less  proportionate  thickness  of  tin  were  in  any  case  desira- 
ble, the  use  of  it  is  not  excluded  by  the  plaintifif^s  specification.  This 
suggests  to  me  the  remark  of  Mr.  Justice  Crompton,  that  this  specifi- 
cation must  be  construed  as  it  would  be  in  an  action  by  the  plaintiff 
for  an  infringement  of  his  patent.     Could  it  be  said  that  a  combina- 
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tion  of  lead  and  tin  in  the  proportions  of  nineteen  to  one,  or  twenty- 
one  to  one,  would  not  be  an  infringement  of  this  patent?  I  think 
clearly  not,  nor  a  combination  of  them  in  any  other  proportions,  if 
effected  by  pressure,  and  in  sheets.  This,  then,  is  the  constraction  1 
put  on  the  plaintiff^s  specification.  The  next  to  be  considered  is  that 
of  Dobbs.  Now  he  describes  a  combination  of  lead  and  tin  in  sheets^ 
by  pressure  generally,  of  any  proportionate  thickness.  If  so,  he  has 
anticipated  the  plaintiff,  and  could  not  do  what  he  describes  without 
infringing  the  plaintiff's  patent.  If  so,  the  plaintiff's  patent  is  Toid. 
It  was  said  that  we  could  not  tell,  ex  facie,  that  Dobbs's  invention  was 
practicable,  but  the  same  observation  might  be  made  if  his  specifica- 
♦10351  ^^^°  ^^  ^^®  same  as  the  plaintiff's  *  verbatim,  as  in  my  judg- 

^  ment  it  is  in  substance.  The  truth  is,  we  have  the  plaintifTa 
own  specification  to  show  that  the  process  described  by  Dobbs  is  prac- 
ticable ;  that  is,  that  tin  and  lead,  in  any  proportion,  will  adhere  by 
pressure;  for  the  plaintiff  in  his  specification  says  so.  Had  he  said 
that  they  would  only  adhere  in  definite  proportions  I  should  agree 
with  Sir  Fitzroy  Kelly^s  argument,  that  we  could  not  say  that  Dobbs  had 
anticipated  the  plaintiff's  invention,  because,  though  the  particular 
proportions  of  the  plaintiff's  invention  would  be  included  in  the  gen- 
eral invention  of  Dobbs  for  all  proportions,  yet,  as  we  could  not  say, 
as  a  matter  of  law,  that  all  proportions  would  be  practicable,  we  could 
not  say,  as  a  matter  of  law,  that  it  could  not  be  the  subject  of  inven- 
tion, and  of  a  patent,  to  say  what  proportion  would  do,  as  in  the  case 
of  Hills  V,  London  Gas  Light  Company,  6  H.  &  N.  312.t  There  the 
plaintiff  claimed  the  use  of  an  artificial  hydrated  oxide  of  iron;  a 
former  patentee  claimed  for  all  oxides  of  iron,  hydrated  and  anhy- 
drous, artificial  and  natural,  some  of  which  would,  and  some  would 
not,  act  as  the  plaintiff  proposed ;  and  it  was  held  that  it  could  not  be 
said,  as  matter  of  law,  that  the  plaintiff's  claim  was  not  an  invention 
and  the  subject  of  a  patent,  but  it  would  have  been  different  had  he 
specified  for  all  oxides  of  iron.  I  am  satisfied  by  the  reasoning  of 
the  Court  below,  but  have  thought  it  right  to  add  the  above  remarks. 
Another  point,  not  apparently  made  there,  is,  that  a  peculiar  part  of 
the  plaintiff's  process  is  the  preliminary  rolling  or  laminating  of  each 
metal  separately,  before  they  are  rolled  together.  It  seems  to  me 
*10361    *^^^  ^^^^  ^^  clearly  not  so.    The  essence  of  the  invention  is 

^  the  making  of  sheets  of  lead  and  tin  to  cohere  by  pressure. 
What  occurs  in  the  specification,  before  the  description  of  this  process, 
is  merely  a  description  of  how  these  sheets  are  obtained  with  even 
surfaces.  But  it  is  said  that  the  finding  of  the  jury  precludes  the 
defendants  being  entitled  to  succeed.  As  I  have  before  said,  I  think 
we  have  nothing  to  do  with  that  finding;  but,  even  if  we  have,  I 
think  it  has  no  such  effect  as  that  contended  for.  It  is  supposed  that 
the  jury  have  found  that  Dobbs's  specification  could  not  be  worked 
from.  In  truth,  they  found  nothing  of  the  sort.  I  may  observe  that 
no  point  on  this  was  made  before  us  in  argument,  nor  is  a  trace  of  it 
to  be  found  in  the  points  delivered,  and  I  find  no  notice  of  it  in  the 
judgment  of  the  Court  below,  and  we  must  infer  that  it  was  not  made 
there.  However,  to  understand  what  the  jury  did  find,  it  is  necessary 
to  remember  the  history  of  the  case,  and  see  what  question  was  left  to 
them.    On  the  first  trial,  the  question  left  to  the  j  ury  was,  whether  a 
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workman  of  competent  skill  could  work  from  Dobbs's  patent.     This 
was  held,  in  favour  of  the  defendants,  a  misdirection,  because  the 
invention  might  be  disclosed  thereby,  though  not  to  a  mere  workman. 
On  the  second  trial,  no  question  of  the  kind  was  left  to  the  jury,  but 
a  question  was  left  which  arose  thus:  The  defendants  said ;  Whatever 
Dobbs  may  have  specified,  at  all  events  he  in  fact  made  this  material. 
To  prove  that,  they  called  persons  who  knew  it  as  a  matter  of  fact. 
To  corroborate  them,  and  show  its  possibility,  they  called  scientific 
witnesses  to  prove  that  Dobbs's  patent  could  be  worked  from.     To 
disprove  this,  the  plaintiff  called  witnesses  to  show  that  they  had  tried 
toao  so  and  had  failed,  the  argument  *being  that  Dobbs  knew    r*n/\o7 
no  more  than  he  specified,  and  that  that  knowledge  did  not   ^ 
enable  him  to  work  successfully,  and  therefore  that  he  could  not  and 
did  not,  and  so  the  manufacture  was  new.     The  question  left  to  the 
jury  on  this  patent  was,  did  Dobbs  produce  the  combined  article? 
That  IS  manifest  from  the  summing  up.    "  Was  the  manufacture  of  the 
material,  lead  combined  with  tin  by  mechanical  pressure,  as  described  in 
Betts's  specification,  new  in  1849  ?     If  the  material  claimed  by  Betts 
to  be  new  was  produced  by  the  processes  that  Dobbs  has  described, 
your  verdict  must  be  for  the  defendants,  and  it  does  not  depend  on 
whether,  reading  Dobbs's  specification,  you  find  it  only  partially  inclu- 
ded in  Betts's;  but  let  the  jury  take  into  their  minds  the  suggestions 
that  arise  from  knowing  Dobbs's  specification ;  let  them  take  into  their 
minds  the  evidence  of  the  scientific  men,  who  say  what,  in  their  judg- 
ment, a  competent  workman  would  learn  from  it."     This  is  the  only 
matter  the  jury  decided  hy  their  verdict.     They  may  have  thought 
that  the  witnesses  who  said  that  they  could  produce,  and  had  pro- 
duced, the  material  under  Dobbs's  specification  were  not  telling  the 
truth,  but  the  jury  have  not  said  so.     Nor  is  there  anything  in  the 
summing  up,  or  in  the  cross-examination  of  those  witnesses,  to  show 
that  such  a  question  was  made.     I  am  therefore  of  opinion  that  the 
judgment  should  be  affirmed. 

Williams,  J. — I  think  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  reversed.  I  give  no  opinion  upon  the  question 
whether  the  Judges  of  that  Court  were  right  in  holding  that  Betts's 
specification  must  be  construed  as  claiming  an  invention  for  pro- 
ducing the  new  material,  lead  combined  with  tin  by  rolling  or 
*otber  mechanical  pressure,  and  not  as  limited  to  the  particu-  r#iAoo 
lar  mode  in  which  the  invention  is  to  be  carried  into  effect.  '- 
But  I  think  they  were  wrong  in  assuming  that,  if  this  were  not  so, 
Bett«*s  patent  necessarily  claims  too  much,  by  reason  of  claim- 
ing that  which  had  already  been  invented  by  Doobs.  It  is  true 
that  Dobbs's  patent  claims  the  invention  of  a  new  material,  pro* 
duced  from  the  combination  of  lead  and  tin  by  mechanical  pressure. 
But,  on  reading  the  notes  of  the  trial  before  Chief  Justice  Erie,  it  ap- 
pears that  the  plaintiff  contended,  and  contended  successfully,  that, 
although  Dobbs  had  attempted  to  make  the  metals  unite  in  the  way 
described  in  his  patent,  he  had  failed  to  do  so,  and  that  his  patent  did 
not  disclose  any  means  of  making  the  metals  unite  into  the  desired 
material.  If  this  be  so,  it  appears  to  me  that  although  Dobbs  made 
public  his  notion  that  lead  and  tin  might  be  usefully  combined  into  a 
new  material  by  mechanical  pressure,  yet,  inasmuch  as  he  did  not 
make  known,  or  know,  by  what  means  that  notion  could  be  carried 


1088  BETTS  v,  MENZIES.    [T.  V.  I860.] 


into  effect,  he,  in  fact,  made  no  discovery,  and  was  no  inventor  at  alL 
I  have  yet  to  learn  that  the  publication  of  a  notion  that  a  certain  use- 
ful art  may  be  discovered,  without  any  information  or  knowledge  of 
the  means  of  discovery,  is  to  preclude  a  subsequent  first  inventor  of 
those  means  from  taking  out  a  patent  for  the  entire  art  If  it  had  been 
established  by  the  verdict,  or  if  it  had  been  admitted,  that  Dobhs's 
patent  had  not  only  published  the  notion  of  combining  lead  ¥nth  tin 
int«>  a  new  material  by  mechanical  pressure,  but  also  a  practicable 
mode  of  carrying  that  notion  into  effect,  then  it  could  not  be  denied 
that  Betts's  patent  could  only  be  supported  by  construing  it  as  a  claim 
for  an  improved  mode;  and  that  it  would  be  fatally  vitiated  by  claim- 
♦10391  ^^^  ^^^  invention  of  ♦producing  the  combined  material  by 
^  mechanical  pressure.  But  the  verdict  of  the  jury  negatives 
that  Dobbs  had  discovered  any  such  practicable  mode. 

WiLLES,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen^s  Bench  ought  to  be  reversed.  I  consider  it  to  have  been  es- 
tablished at  the  trial  that  Dobbs^s  patent  was  worthless ;  and  that  it 
neither  was  nor  could  be  acted  upon  so  as  to  produce,  for  any  practi- 
cal purpose,  that  which  is  the  subject-matter  of  Betts^s  patent ;  and  it 
is  a  datum  in  the  argument  that  Betts,  by  his  patent,  does  produce, 
for  practical  purposes,  that  subject-matter.  I  feel  it  impossible  to  say 
that  the  existence  of  Dobbs's  specification,  which  is  not  in  terms,  and 
has  been  proved  not  to  be  in  substance,  the  same  as  that  of  Betts,  can 
defeat  Betts's  patent  on  the  ground  of  want  of  novelty,  which  is  what 
the  Court  of  Queen's  Bench  proceeded  upon.  In  my  opinion,  there- 
fore, the  judgment  of  that  Court  ought  to  be  reversed,  and  judgment 
given  for  the  plaintiff  upon  the  question  argued  before  us. 

Williams,  J. — The  judgment  of  the  Court  below  will  be  affirmed, 
the  majority  being  of  their  opinion.  Judgment  affirmed. 

The  judgment  of  the  Court  of  Queen's  Bench  and  of  the  Exchequer 
Chamber  was  reversed  in  the  House  of  Lords,  on  5th  June,  1862. 
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J.  W.,  loMee  of  oertain  mines  of  iroDstuDe,  coal,  and  other  minerals,  for  a  term  of  thirty  yetr^ 
to  be  oompated  from  March-,  1839,  demised  the  same,  in  November,  1846,  to  defendsat  for 
twentj-three  years,  reserving  a  royalty  npon  the  ore  and  coal  raised  by  defendant,  or  an  anaeal 
mm  of  100/.  in  lien  thereof,  if  the  royalties  in  any  year  should  not  amount  to  that  earn;  with 
power  to  J.  W.  to  distrain  for  the  said  rents,  reservations,  Ac. ;  and  with  liberty  to  defoadast, 
during  the  demise,  to  use,  jointly  with  J.  W.,  a  railway  then  on  the  land  demised;  defeadaat 
oovenanting  to  repair  the  same,  or  to  do  so  jointly  with  others  who  might  use  it:  hehaviag 
leave  to  divert  it  at  his  own  eipense  if  he  thought  fit. 

J.  W.,  during  the  demise,  assigned  to  plaintiff  <*the  said  rents,  reserrationar  uttd  r^yalliei, 
and  all  other  the  estate,  right,  title,"  ike.,  of  J.  W.,  '*  of,  in,  or  in  respect  of  the  aald  demised 
premises;  and  the  benefit  of  the  said  covenants  in  the  said  lease  oontained." 

In  an  action  by  plaintiff  to  recover  arrears  in  lieu  of  royalties,  accrued  since  the  asaigaaeat,* 

Held  that,  by  the  deed  of  J.  W.  in  1846,  a  rent  was  created,  and  not  a  mere  eoveaaat  ia 
gross;  that  such  rent  was  assignable,  and  that  plidntiff,  as  atsignte  of  J.  W.,  eoald  sae 
defendant  for  such  rent 

Held  farther,  that  the  fact,  that  defendant  bad  been  preyented  by  plaintiff  from  using  tke 
imilway,  did  not  constitute  an  eviction,  so  as  to  disentitle  plaintiff  to  the  rent:  the  use  of  tke 
railway  being  an  easement,  and  not  part  of  the  demise. 

The  declaration  set  out  a  deed,  dated  10th  November,  1846,  bj 
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which  John  Williams  demised,  leased,  and  to  farm  let  to  the  defend- 
ant, his  executors,  administrators,  and  assigns,  in  consideration  of  the 
rents,  royalties,  and  payments  thereinafter  reserved,  and  of  the  cove- 
nants thereinafter  contained,  certain  mines,  veins,  and  seams  of  iron- 
stone and  iron  ore,  coal,  and  other  mines  and  minerals,  with  power  to 
the  defendant,  his  executors,  &c.,  to  enter  into  the  said  lands  and 
premises,  and  work  the  said  mines,  &c.,  and  to  have,  take,  and  carry 
away  all  such  ironstone,  iron  ore,  &c.,  together  with  full  liberty, 
license,  and  authority  to  the  defendant,  his  executors,  &c.,  from  time 
to  time,  during  the  continuance  of  the  demise,  to  use,  jointly  with  the 
said  J.  Williams,  his  heirs,  executors,  administrators,  lessees,  tenants, 
and  assigns,  the  railroad  then  laid  down  and  extending  from  the  said 
works  to  the  port  of  Port  Madoc,  subject  to  certain  covenants,  pro- 
visoes and.  conditions  thereinafter  contained :  to  have,  hold,  exercise, 
*and  enjoy  the  said  mines,  &c.,  and  the  said  powers,  privileges,  r«i  041 
and  liberties,  and  all  other  the  premises  thereby  granted  or  ^ 
demised,  unto  the  defendant,  his  executors,  administrators,  and  as- 
signs, for  the  term  of  twenty-three  years ;  yielding  and  paying  unto 
the  said  J.  Williams,  his  heirs,  executors,  administrators,  and  assigns, 
a  certain  royalty  for  every  ton  of  ironstone  or  iron  ore ;  or  if,  in  any 
year,  the  said  royalties  should  not  amount  to  100^.,  then  a  sum  of 
100/.  in  lieu  thereof;  and  also  a  certain  royalty  on  the  coal  and  other 
minerals:  the  defendant  covenanting  to  work  the  mines,  &;c.,  pro- 
perly; and  a  power  being  reserved  to  J.  Williams,  his  executors,  &c., 
tQ  distrain  for  any  of  the  said  rents  and  reservations  if  the  defendant 
should  make  default  in  payment  of  them.  The  deed  also  contained  a 
covenant  by  the  defenaant  to  repair  all  roads,  ways,  railways,  and 
particularly  the  railway  aforesaid ;  provided  that  if  any  other  persons 
during  the  said  term  should  use  and  occupy  the  said  railway  for  any 
other  purpose,  the  defendant  should  not  be  liable  to  bear,  jointly  with 
such  other  persons,  more  than  a  fair  proportion  of  the  expense  of  re- 
pair. There  was  a  further  proviso  that  it  should  be  lawful  for  the 
defendant  to  divert  the  said  railway  at  his  own  expense.  The  decla- 
ration then  stated  the  execution  of  the  deed  and  a  counterpart  by  J. 
Williams  and  the  defendant  respectively;  and  that,  afterwards,  J. 
Willcams,  by  deed,  dated  4th  November,  1846,  assigned  and  set  over 
to  the  plaintiff  the  said  rents,  reservations,  and  royalties,  and  all  other 
the  estate,  right,  title,  interest,  benefit,  claim,  and  demand  of  him,  J. 
Williams,  of,  in,  or  in  respect  of  the  said  demised  premises ;  and  the 
benefit  of  the  said  covenants  in  the  said  *lease  contained.  And  r^-in^o 
although  the  said  several  royalties  did  not,  nor  did  they  in  any  •- 
one  year,  amount  to  the  sum  of  1002.  as  aforesaid,  and  although  all  things 
existed  and  duly  happened  before  suit  to  entitle  the  plaintiff  to  pay- 
ment of  the  saia  reserved  rent  of  100/.  per  annum,  accruing  due  after 
the  said  assignment,  in  lieu  of  the  said  royalties,  according  to  the 
terms  of  the  said  first-mentioned  deed,  and  on  25th  March,  1867,  there 
became  and  was  due  and  payable  to  the  plaintiff,  under  and  by  virtue  of 
the  said  deeds,  in  respect  thereof,  the  sum  of  1000/.,  for  and  in  respect 
of  the  aforesaid  rent  of  100/.  for  ten  years  of  the  said  term  respectively 
expiring  after  the  said  assignment,  and  before  suit;  yet  no  part  thereof 
had  been  paid,  contrary  to  the  said  covenant  of  the  defenaant. 
Third  plea.     That  the  said  J.  Williams,  at  the  time  of  making  the 
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said  alleged  demise,  was  possessed  only  of  a  term  and  interest  in  tha 
said  demised  premises  less  than  that  purporting  to  be  granted  by  the 
said  demise,  to  wit,  of  a  term  therein,  theretofore  granted  to  him  by 
one  Martin  Williams,  of  thirty  years,  to  be  computed  from  4th  Marrh, 
1839 ;  and  at  no  time  after  the  making  of  the  said  alleged  demise  bad 
any  reversion  expectant  on  the  determination  of  the  said  term  to  the 
plaintiff. 

Demurrer.    Joinder  in  demurrer. 

Fifth  plea.  That,  after  the  said  alleged  assignment  to  the  plaintiff 
in  the  declaration  mentioned,  and  before  any  part  of  the  said  rent  in 
the  declaration  mentioned  became  due  and  payable,  the  plaintiff 
forcibly  entered  into  and  upon  part  of  the  said  demised  premises,  ami 
then  ejected  and  expelled  the  defendant  from  the  possession  of  part 
of  the  said  demised  premises,  that  is  to  say,  from  the  said  railroad, 
*1 0431  ^^^  ^^®  ^^  thereof,  and  the  said  liberty,  license,  *and  autho- 
^  rity  to  use  the  same  so  respectively  demised  as  aforesaid,  and 
kept  and  continued  the  defendant  so  ejected  and  expelled  from  thence 
hitherto. 

Demurrer.    Joinder  in  demurrer. 

Second  replication  to  the  third  plea.  That,  admitting  that  the  said 
J.  Williams,  at  the  time  of  the  making  of  the  alleged  demise,  was 
possessed  only  of  the  term  and  interest  therein  mentioned,  yet  that 
the  rent  claimed  in  and  by  the  declaration  in  this  action  accrued  due 
to  the  plaintiff  before  the  expiration  of  that  term,  which  is  still  un- 
expired :  and  that  the  plaintiff,  before  and  at  the  time  of  the  accrual 
of  any  part  of  the  rent  claimed  in  this  action,  had,  under  and  by 
virtue  of  the  alleged  assignment,  become  assignee  of  the  said  rent  and 
every  part  thereof,  and  entitled  to  sue  as  aforesaid  for  the  same. 

Demurrer.     Joinder  in  demurrer. 

Baymond,  for  the  plaintiff.(a) — First,  the  third  plea  is  bad,  and  the 
replication  to  it  good.  The  rent  here  claimed  is  a  chattel  rent,  re- 
served out  of  a  term ;  and  the  plaintiff,  as  assignee  of  all  the  estate 
and  interest  of  the  lessor,  is  entitled  to  bring  an  action  for  the  rent. 
It  is  not  the  less  a  rent  because  it  is  in  the  nature  of  a  profit,  by  way  of 
royalty,  on  the  ore  raised  on  the  land  demised  ;  the  amount  is  capable 
of  being  ascertained  with  certainty;  and  therefore  is  in  the  nature  of 
a  rent-service :  Daniel  v.  Gracie,  6  Q.  B.  145  (E.  C.  L.  R.  vol.  51)l 
The  defendant,  however,  contends  that,  inasmuch  as  the  lessor  had  no 
reversion,  the  payment  of  this  annual  sum  to  him  by  the  lessee 
*10441  *^*^^^^  ^  considered  as  payment  in  the  nature  of  rent ;  and 
■'  that  the  covenant  to  pay  it  was  merely  a  covenant  in  gro?3. 
But  Newcomb  v.  Harvey,  Garth.  161,  and  Buker  r.  Gostling,  1  New 
Ca.  19  (E.  C.  L.  R.  vol.  27),  are  direct  authorities  to  show  that  ibe 
reservation,  by  a  lessee  for  years,  of  an  annual  payment,  on  the  assign- 
ing over  by  him  of  his  whole  term,  creates  a  rent,  although  no  rever- 
sion remain  in  him.  In  Com.  Dig.  Dett,  (C),  the  same  view  is  taken; 
and  Newcomb  v.  Harvey  is  referred  to  in  support  of  it.  The  defend- 
ant will  further  contend  that,  even  if  a  rent  were  created  by  the  deed 
in  question,  it  could  be  sued  for  only  by  the  lessor  or  his  executor ; 
and  not  by  the  defendant,  the  assignee  of  the  lessor.  But  Ards  v. 
Watkin,  Cro.  Eliz.  637,  651,  Robins  r.  Cox,  1  Lev.  22,  and  Allan  r. 

(a)  Friday,  April  29th.    Before  Lord  Campbell,  C.  J.»  Erie,  J.,  Crumpton,  J.,  and  iiill,  J. 
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Bryan,  5  B.  &  C.  512  (E.  C.  L.  E.  voL  11),  are  authorities  to  the  con- 
trary. Ards  r.  Watkin  was  decided  on  the  ground  that  the  fact  of 
the  tenant  having  attorned  to  the  assignee  created  a  privity  of  contract 
between  the  two  which  enabled  the  latter  to  sue  for  the  rent.  But 
attornment  is  now  rendered  unnecessary  by  stat.  4  Ann.  c.  16,  s.  9, 
and  that  statute  applies  to  all  grants  of  rents,  whether  the  grantor  has 
a  reversion  or  not.  Clarke  v.  Coughlan,  3  Irish  Law  Eep.  427,  is  a 
direct  authority,  both  that  a  rent  is  created  under  the  circumstances  of 
this  case,  and  also  that  the  assignee  of  the  lessor  can  sue  the  lessee  for  it. 

Secondly,  the  fifth  plea  is  bad.  The  eviction  which  the  defendant 
alleges  is  not  an  eviction  from  any  part  of  the  demised  premises. 
[Lord  Campbell,  C.  J. — You  may  reserve  your  argument  upon  that 
point.] 

*T.  Jone^  (Northern  Circuit),  for  the  defendant. — First,  the  r*iA4K 
third  plea  is  good,  and  the  replication  bad.  No  rent  is  ere-  '■ 
ated  by  the  demise  in  question,  but  merely  a  chose  in  action.  A  rent- 
service  can  be  reserved  only  by  a  person  who  has  an  estate  in  the  land 
and  a  reversion ;  upon  the  principle  that  rent  cannot  be  reserved  to  a 
stranger :  Huntley's  Case,  Palmer  485,  Whitton  r.  Bye,  Brownl.  80, 
Co.  Litt.  213  b,  note  (115)  by  Hargrave  and  Butler.  [Crompton,  J. — 
Why  may  not  a  reservation  like  this  operate  as  a  fresh  grant,  so  as  to  en- 
ure i  n  favour  of  a  stranger  to  the  deed  r  Wickham  v.  Hawker,  7  M.  &  W. 
63,t  is  in  favour  of  that  view.]  There  it  was  the  obvious  intention  of  the 
grantor  to  create  the  right.  [Lord  Campbell,  C.  J. — So  it  appears  to  be 
here:  the  rent  is  reserved  to  the  lessor  and  his  assigns,  with  power  to 
distrain.]  In  Clarke  v.  Coughlan  the  Court  appears  to  have  assumed 
that  the  rent  was  properly  created,  and  to  have  overlooked  the  rule 
that  rent  cannot  be  reserved  except  by  the  reversioner.  Secondly, 
whatever  be  the  nature  of  the  covenant  to  pay  this  annual  sum,  the 
plaintiff*  at  all  events,  cannot  sue  in  respect  of  it.  In  Newcomb  v. 
Harvey  the  action  was  by  the  original  lessor,  so  that  the  lessee  would 
be  estopped  from  disputing  the  title :  and  it  may  be  conceded  that, 
here,  John  Williams,  the  assignor  of  the  plaintiff,  might  have  sued. 
But  the  plaintiff,  between  whom  and  the  defendant  there  was  no 
privity,  has  no  right  of  action.  The  defendant  never  attorned  to  him ; 
and  stat.  4  Ann.  c.  16,  s.  9,  applies  only  to  assignments  of  the  rever- 
sion. In  Milnes  v.  Branch,  5  M.  &  S.  411,  which  does  not  appear  to 
have  been  cited  in  Clarke  v,  Coughlan,  a  covenant  to  pay  *rent  r^^ ^.n 
reserved  upon  a  feoffment  in  fee  was  held  to  be  personal,  and  ^ 
not  to  pass  by  assignment  of  the  rent.  Allen  v,  Bryan  was  decided 
without  argument  on  the  authority  of  Robins  v.  Cox.  But  in  the 
hitter  case  the  tenant  had  attorned  to  the  assignee  of  the  term ;  and 
that  creates  a  privity  suflScient  to  support  an  action  of  debt  for  a  chat- 
tel rent:  Goodwin  v.  Parker,  Freem.  1. 

Secondly,  the  fifth  plea  is  good.  The  rent  is  reserved  in  respect 
of  the  use  of  the  railway  as  much  as  of  the  use  of  the  mines  and 
niiaerals  demised,  which,  in  fact,  the  defendant  could  not  properly  use 
without  the  railway.  The  preventing  the  defendant  from  using  the 
railway  was,  therefore,  an  interference  with  the  subject-matter  of  the 
demise,  and  therefore  amounted  to  an  eviction :  Upton  r.  Townend, 
Upton  r.  Greenlees,  17  Com.  B.  80,  51  (E.  C.  L.  R.  vol.  84).  [Lord 
Campbell,  C.  J. — The  use  of  the  railway  is  granted  by  way  of  ease- 
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ment ;  rent  cannot  issue  out  of  an  easement.  Suppose  the  lessor  bad 
covenanted  to  build  a  wall,  and  had  not  done  so ;  would  that  be  an 
eviction  by  him  ?] 

Raymond,  in  reply. — [Lord  Gaicpbell,  C.  J. — You  need  not  trouble 
yourself  as  to  the  plea  of  eviction.  Upton  v,  Townend  and  Upton  v. 
Greenlees  do  not  apply ;  in  those  cases  the  lessee  was  deprived  of  the 
use  of  part  of  that  which  was  actually  demised.  Those  decisions  do 
not  trench  upon  what  I  have  always  understood  to  be  the  rule ;  that, 
to  constitute  an  eviction,  the  tenant  must  be  deprived  of  part  of  that 
for  which  he  pays  the  rent.]  In  Milnes  v.  Branch,  5  M.  &  S.  411, 
nothing  but  the  bare  rent  was  assigned.  In  Bobins  v.  Cox  there  was, 
^10471  ^^  <loubt,  an  ^attornment;  but  that  is  now  rendered  unneoes- 
J  sary  by  stat.  4  Ann.  c.  16,  s.  9,  so  that  Allen  v.  Bryan  was 
properl  v  held  to  be  governed  by  Robins  v.  Cox.  Our.  adv,  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court 

In  this  case  the  declaration  stated  that  one  John  Williams  had,  by 
deed,  demised  certain  mines  and  minerals,  with  power  of  getting  the 
same,  and  with  a  right  to  use  a  certain  railway,  to  the  defendant  for 
twenty -three  years,  at  a  rent;  that  the  defendant  sealed  and  executed 
the  lease ;  that  the  said  John  Williams  had  subsequently,  by  deed, 
assigned  and  set  over  to  the  plaintiff  the  rents,  reservations,  and  royal- 
ties, and  all  other  the  estate,  right,  title,  interest,  benefit,  claim,  and 
demand  of  the  said  John  Williams  of,  in,  or  in  respect  of  the  said  de- 
mised premises ;  and  that  ten  years'  rent  was  in  arrear  to  the  plaintiff. 
The  defendant  pleaded  (inter  alia)  two  pleas,  on  which  questions  arose 
which  were  argued  before  us. 

One  of  these  pleas,  the  third  on  the  record,  stated  that  the  lessors 
interest  was  a  leasehold  interest  only,  and  for  a  shorter  period  than 
the  time  granted  by  the  lease ;  and  the  fifth  plea  on  the  record  stated 
an  expulsion  from  the  use  of  the  railway. 

The  first  and  principal  question  was  that  raised  by  the  first  of  these 
pleas.  It  appeared  from  the  pleadings  that  the  original  lessor,  being 
possessed  of  a  chattel  interest  (a  term  of  years),  demised  for  a  longer 
term,  reserving  a  rent,  and  then  assigned  his  interest  and  the  rent.  It 
was  contended  by  Mr.  Jones,  on  behalf  of  the  defendant,  that  no  rent 
*'{  0481  ^^^  created ;  and  that,  if  there  ^was,  it  was  not  such  as  was 
^  assignable,  so  as  to  give  the  assignee  a  right  to  bring  an 
action  of  debt  for  the  rent  against  the  lessee. 

We  think  that  the  authorities  are  conclusive  on  both  questions. 

The  case  of  Newcomb  v.  Harvey,  Carth.  161,  shows  clearly  that  by 
such  an  instrument  as  the  present  a  rent  is  created.  The  question  in  that 
case  was,  whether  a  lessee  for  years,  who  had  assigned  over  the  whole 
of  his  term  to  the  defendant,  rendering  rent,  could  declare  for  the  rent 
in  an  action  of  debt  on  the  demise,  or  should  have  brought  covenant 
for  the  sum  as  a  sum  in  gross :  and  it  was  expressly  **  resolved  per 
Curiam  that  this  is  a  rent,  though  the  plaintiff  had  no  reversion ;  for 
if  a  rent  is  reserved  upon  a  feoffment  in  fee,  there  is  no  reversion  in 
the  feoffor."  Newcomb  v,  Harvey  is  referred  to  by  Lord  Chief 
Baron  Comyns  in  Com.  Dig.  Detl,  (C),  as  an  authority  for  the  positioa 
that,  "if  lessee  for  years  assigns  all  his  term  to  B.,  rendering  rent; 
debt  lies  by  the  lessee  for  the  rent,  as  such,  for  it  is  not  a  sum  in 
gross ;  though  no  reversion  remains  in  the  lessee."   These  authorities 
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are  fully  recognised  by  the  Court  of  Common  Pleas  in  Baker  v.  Gost- 
ling,  1  New  Ca.  19,  27  (E.  C.  L.  R.  vol.  27) ;  and  Lord  Chief  Justice 
Tindal  assigns  as  a  reason  for  holding  that,  where  the  whole  of  a 
term  is  assigned,  a  sum  of  money  reserved  periodically  to  the  assignor 
is  to  be  treated  as  rent,  that,  *'if  it  were  held  otherwise,  great 
injustice  might  be  occasioned,  as  the  tenant,  if  evicted,  would  have  no 
answer  to  an  action  on  his  covenant  for  the  payment  of  the  sum'' 
reserved. 

The  next  point  which  arose  upon  the  argument  waA  r^in^o 
♦whether  the  action  could  be  maintained  by  the  plaintiff,  who  ^ 
was  assignee  of  the  party  to  whom  the  rent  was  reserved.  Robins  v. 
Cox,  1  Lev.  22,  and  Allen  v.  Bryan  6  B.  &  C.  512  (E.  C.  L.  R.  vol. 
11),  were  relied  on  by  Mr.  Bayv/umd  as  authorities  directly  in  favour 
of  the  plaintiff  on  this  question.  But  it  was  contended  on  the  other 
side  that  Allen  v.  Bryan  was  not  argued,  and  that  counsel  for  the  de- 
fendant in  that  case  gave  it  up  upon  the  notion  that  it  was  governed 
by  Robins  v.  Cox,  whereas  it  was  distinguishable  therefrom,  as  in  the 
case  in  Allen  v.  Bryan  there  was  no  attornment,  and  the  judgment  in 
Robins  v.  Cox  proceeded  on  the  ground  that,  the  tenant  having 
attorned,  the  privity  of  contract  was  transferred :  and  it  was  further 
contended  that  stat.  4  Ann.  c.  16,  s.  9,  did  not  apply,  but  was  limited 
to  assignments  of  reversions.  We  are  of  opinion  that  the  defendant 
is  not  well  founded  in  his  objection  to  the  authority  of  Robins  v. 
Cox  and  Allen  v,  Bryan  as  applicable  to  the  present  case.  In  the 
former  case  the  plaintiff  declared  that  A  was  seised  of  land,  and 
leased  it  to  the  defendant  for  years,  rendering  80^.  yearly  rent, 
and  afterwards  granted  the  rent  to  the  plaintiff,  to  which  grant 
the  defendant  attorned:  and  for  802.,  a  year's  rent,  the  action  was 
brought.  After  verdict  for  the  plaintiff  it  was  moved  that  the  action 
lay  not,  for  default  of  privity ;  for  it  was  contended  that  the  privity 
of  estate  renoained  with  the  lessor,  and  no  privity  of  contract  passed 
to  the  grantee  of  the  rent.  But  to  this  it  was  answered  that  the  attorn- 
ment of  the  tenant  made  a  privity,  for  his  attornment  is  a  consent  to 
the  grant  Upon  argument  the  Judges  were  divided  in  opinion,  and 
the  case  was  adjourned  into  the  ^Exchequer  Chamber.  The  r4tiA5o 
reporter  adds,  "  But  after  this,  the  third  part  of  Sir  George  *• 
Croke's  Reports  were  published,  and  there,  folio  637,  651,  Ard 
and  Watkins's  Case,  it  was  adjudged,  that  the  devisee  of  a  rent 
reserved  on  a  lease  for  years,  as  here,  might  maintain  debt  for  the 
rent.  Whereupon  the  parties  before  any  argument  in  the  Exchequer 
Chamber  agreed."  In  our  opinion  stat.  4  Ann.  c.  16,  s.  9,  renders 
attornment  unnecessary  in  such  a  case  as  the  present;  and,  by  force 
of  that  statute,  the  same  privity  is  created  between  the  plaintiff,  as 
grantee  of  the  rent,  and  the  defendant,  the  tenant  of  the  land  out  of 
which  the  rent  issues,  as  if  the  defendant  had  actually  attorned  to  the 
plaintiff.  Attornment  is  stated  by  Lord  Coke  to  be  ''  an  agreement 
of  the  tenant  to  the  grant  of  the  seignory  or  of  a  rent,  or  of  the 
donee  in  tail,  or  tenant  for  life  or  years,  to  a  grant  of  a  reversion  or 
remainder  made  to  another :"  Co.  Litt.  809  a.  Stat.  4  Ann.  c.  16,  s.  9, 
appears  to  have  been  intended  to  meet  both  parts  of  this  definition. 
It  enacts  that  "  all  grants  or  conveyances"  "  of  any  manors  or  rents,  or 
of  reversion  or  remainder  of  any  messuages  or  lands,  shall  be  gocd 
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and  effectual,  to  all  intents  and  purposes,  without  any  attornment  of 
the  tenants,"  "  as  if  their  attornment  had  been  had  and  made."  The 
statute,  therefore,  in  terms,  creates  the  same  privity,  between  the 
grantee  of  the  rent  and  the  tenant  of  the  lands  out  of  which  it  issues, 
as  an  attornment  would  have  done  if  the  tenant  had  actually  attorned 
to  the  grantee.  The  defendant's  counsel  in  Allen  v.  Bryan  was, 
therefore,  well  justified  in  supposing  that  case  to  be  governed  by 

♦10511  -^^^'^^  ^'  C^^'  ^^  theiic  it  may  be  added  that  in  'Marie  r. 
^J  Flake,  3  Salk.  118,  it  is  stated  to  have  been  adjudged  ''thiit 
where  the  lessor  assigned  his  rent  without  the  reversion,  the  assignee 
(if  the  tenant  agrees)  may  maintain  an  action  of  debt  for  the  rent, 
because  the  privity  of  contract  is  transferred."  There  is  also  the 
case  of  Clarke  v,  Coughlan,  3  Irish  Law  Rep.  427,  which  is  an 
authority  on  all  fours  with  the  present  case.  That  was  a  case  of  an 
assignment  of  the  whole  interest  at  an  rent :  and  the  very  learned 
persons  who  decided  that  case,  after  a  full  investigation  of  the  authori- 
ties, came  to  the  conclusion  that  the  action  was  maintainable  under 
circumstances  which  were  not  attempted  to  be  distinguished  from 
those  in  the  case  now  before  us.  We  are  satisfied,  therefore,  upon  the 
authorities,  that  the  plaintiff  is  entitled  to  our  judgment  on  the  ques- 
tion arising  on  the  third  plea. 

We  think  also  that  no  defence  is  shown  on  the  fifth  plea.  The  rent 
issued  out  of  the  things  demised,  that  is.  the  mines  and  minerals; 
and  could  not  have  issued  out  of  the  easement  to  use  the  railway  in 
common  with  others  on  the  land,  not  parcel  of  the  demise;  and  we 
think  that  the  preventing  the  defendant  from  using,  or  obstructing 
him  in  the  enjoyment  of,  the  easement  is  not  such  an  eviction  from 
the  thing  demised  or  any  part  of  it,  as  will  amount  to  an  answer  to 
the  claim  of  rent.  Our  judgment  on  both  the  demurrers  is  for  the 
plaintiff*.  Judgment  for  the  plaintiE 
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Defendant,  in  order  to  take  a  debt,  pleaded  aa  a  aet-off,  out  of  the  operation  of  tbe  Statata 
of  Limitations,  gave  in  eTidence  a  letter  written  by  plaintiff  to  Q.,  a  third  person,  atatiD^aa 
accoant  showing  the  ezistenee  of  the  debt  from  plaintiff  to  defendant,  bat  also  that  a  balaaet 
was  dae  from  defendant  to  plaintiff;  and  proposing  to  settle  the  matter  vpon  pajmtat  hy 
defendant  to  plaintiff  of  a  sum  named.  Defendant  had  not  acceded  to  the  proposaL  Held,  that 
the  letter  was  not  a  safBoient  acknowledgment  of  the  debt,  within  staL  9  G.  4,  c  14,  lu  1«  to 
defeat  the  Statute  of  Limitations. 

Dbclabation  for  money  payable  for  work  and  labour,  wages, 
money  paid,  money  had  and  received,  and  on  accounts  stated. 

Third  plea :  Set-off.  Beplication :  the  Statute  of  Limitations.  Issue 
thereon. 

The  particulars  of  set-off  showed  a  claim  for  801.  and  interest  upon 
a  promissory  note  made  by  the  plaintiff,  and  dated  1st  March,  1852. 

At  the  trial,  before  Byles,  J.,  at  the  last  Liverpool  Spring  Assizes, 
it  appeared  that  the  action  was  brought  to  recover  278/.  15«,  BJ.,  for 
the  plaintiff's  professional  services  in  superintending,  testing,  and 
proving  certain  44-inch  pipes,  at  Glasgow.     Evidence  was  given  in 
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support  of  the  plaintiflTs  claim.  The  defendant  relied  upon  a  letter 
written  by  the  plaintift*  to  one  Quick,  as  an  acknowledgment  sufficient, 
within  Stat.  9  G.  4,  c.  14,  s.  1,  to  take  the  promissory  note  and 
interest,  mentioned  in  the  particulars  of  set- off,  out  of  the  operation 
of  the  Statute  of  Limitations.  The  defendant  alleged  that  this  letter  was 
written  with  the  intention  that  it  should  be  communicated  by  Quick 
to  him.  So  far  as  it  is  material  it  was  as  follows.  '*  Now  to  busi- 
ness. First  place,  I  would  advise  you  to  take  copies  of  the  original 
agreement  in  Francis  and  Almond's  hands.  Secondly,  I  am  as 
anxious  as  yon  are  for  a  settlement.  Thirdly,  if  he*'  (the  defendant), 
"  were  to  offer  me  60i.,  after  paying  you  and  himself  the  100/.  r«i  Q53 
*and  80/.  bills  and  interest  in  full,  I  might  be  induced  to  accept  ^ 
it.    It  would  stand  thus : 

"  Dr.  280/. 

Bill,  yourself, 

Ditto,  Hawkesley, 

Interest,  say,  which  he  has  no  right  to,  - 

Myself, 

Balance,    • 


£. 

s. 

d. 

100 

0 

0 

80 

0 

0 

15 

0 

0 

60 

0 

0 

"245 

0 

0 

85 

0 

0 

"£280 

0 

~0 

Balance,  85/.,  I  might  be  induced  to  forego  if  he  would  pay  at  once ; 
but,  if  you  would  be  willing  to  take  less  tljan  the  100/.,  I  might  be 
inducea  to  take  less.  Under  any  circumstances,  I  must  have  60/. 
This  is,  of  course,  without  prejudice  to  my  claim.  I  think  it  shame- 
ful of  him  not  paying  me  in  full,  which  I  can  easily  compel  him  to  do 
when  the  pipes  are  laid.  I  have  now  a  friend  that  will  back  me  in 
the  claim,  and,  up  to  this  time,  I  do  not  owe  F.  and  A.  anything. 

''A.Francis." 

The  learned  Judge  held  that  this  was  a  sufficient  acknowledgment 
to  defeat  the  statute,  and  a  verdict  was  entered  for  the  defendant,  with 
liberty  to  the  plaintiff  to  move  to  set  it  aside. 

Edward  JameSy  in  last  Easter  Term,  obtained  a  rule,  calling  upon 
the  defendant  to  show  cause  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  plaintiff  instead  thereof  for  such  sum  as 
the  Court  should  direct,  on  the  ground  that  the  defendant's  set-off  was 
barred  by  the  Statute  of  Limitations,  there  being  no  sufficient  acknow- 
ledgment to  take  the  case  out  of  that  statute. 

*Atherton  and  Milward  now  showed  cause. — The  plaintiff's  r*-iAr4 
letter  to  Quick  contains  a  sufficient  acknowledgment  to  take  '- 
tlie  d^)bt,  sought  to  be  set  off,  out  of  the  Statute  of  Limitations.  Stat. 
9  G.  4,  c.  14,  s.  1,  enacts  that  "  no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  to  be  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out  of  the  operation  of" 
the  Statute  of  Limitations,  ''  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing,  to  be  signed  by  the 
party  chargeable  thereby."  Now,  the  letter  is  signed  by  the  plaintiff. 
Ana,  assuming  for  the  present  that  it  is  not  inoperative  by  reason  of 
being  addressed  to  a  third  person,  the  question  is  whether  it  discloses 
an  "acknowledgment  or  promise"  "of  a  new  or  continuing  contract" 
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by  the  plaintiff,  to  pay  the  defendant.  It  does  so,  for  it  contains  a 
clear  admission  of  the  debt,  and  nothing  inconsistent  with  an  intention 
to  pay ;  so  that  a  promise  to  pay  may  be  implied.  In  the  recent  case 
of  Everett  v.  Robertson,  1  E.  &  E.  16,  there  was  an  admission  of  the 
debt  by  the  debtor,  bat  qualified  by  a  statement  that  he  could  not  pay 
it  in  full ;  this  qualification  was  rightly  held  to  prevent  a  promise  to 
pay  being  implied.  So,  in  Tanner  v.  Smart,  6  B.  &  G.  60S,  a  qualified 
promise  by  the  debtor,  to  pay  as  soon  as  he  could,  was  held  insufficient 
to  satisfy  the  statute  without  proof  of  such  ability.  So,  again,  in 
Smith  V.  Thorne,  18  Q.  B.  184,  there  was  no  absolute  acknowledgment 
of  the  debt,  or  promise  to  pay  it.  These  cases,  however,  differ  from 
the  present,  in  that,  here,  the  plaintiff  attaches  no  condition  to  his 
acknowledgment  of  the  debt;  that  which  he  makes  conditional  is  his 
willingness  to  give  up  part  of  the  debt  due  from  the  defendant  to  Atm, 
*10551   *^^^^^>  ^^  8&ySi  must  depend  on  the  defendant's  acceptance  of 

J  the  terms  proposed.  In  the  next  place,  however,  it  is  said,  on 
the  other  side,  that  if  the  letter  does  amount  to  an  acknowledgment  of 
the  plaintiif^s  debt  to  the  defendant,  it  is  invalid,  being  made  to  a  third 
person  instead  of  to  the  defendant.  But  this  objection  cannot  prevail 
Before  the  passing  of  stat.  9  G.  4,  c.  14,  there  was  no  decision  that  an 
acknowledgment  by  the  debtor  must,  in  order  to  be  valid,  be  made  to 
the  creditor.  On  the  contrary  it  was  held,  in  Mountstephen  v,  Brooke, 
8  B.  &  Aid.  141,  that  an  acknowledgment  to  a  third  person  was  suffi- 
cient. And,  although  it  has  been  questioned  whether  that  statute  has 
not  altered  the  law  in  this  respect,  there  has  been  no  subsequent  deci- 
sion the  other  way.  The  question  has  been  raised,  but  not  settled,  in 
two  cases :  one,  Howcutt  v.  Bonser,  8  Exch.  491,t  was  decided  on  the 
ground  that  the  recital  in  the  deed  there  relied  upon  did  not  amount 
to  an  acknowledgment  of  the  debt  within  stat.  8  &  4  W.  4,  c.  42,  s.  5 ; 
and  it  thus  became  unnecessary  to  consider  whether  an  acknowledg- 
ment to  a  stranger  is  valid.  In  the  other,  Forsyth  v.  Bristowe,  8 
Exch.  716,tit  was  doubted  whether  such  an  acknowledgment  is  suffi- 
cient where  the  debt  is  a  mortgage  debt :  inasmuch  as,  if  stat.  8  &  4 
W.  4,  c.  27.  s.  40,  is  not  limited  to  remedies  against  the  realty,  bat 
extends  to  actions  on  a  covenant  to  pay  mortgage-money,  the  acknow- 
ledgment of  such  a  debt  is  required  by  that  enactment  to  be  "in  wri- 
ting," **  given  to  the  person  entitled  thereto  or  his  agent."  The  doubt 
there  suggested  has,  therefore,  no  application  to  the  case  of  an 
acknowledgment  of  a  debt  within  stat  9  G.  4,  c.  14,  s.  1,  which  statate 
"^10561   ^^  silent  as  to  the  person  to  whom  *the  acknowledgment  may 

^  be  made.  Mountstephen  v.  Brooke  is  still  law,  and  governs 
the  present  case ;  the  facts  of  which  are  even  stronger,  as  it  must  be 
taken  that  the  plaintiff  made  the  acknowledgment  to  Quick  with  a 
view  to  its  being  communicated  by  him  to  the  defendant. 

Brettj  in  support  of  the  rule. — in  order  to  establish  the  aet-of^  tbe 
defendant  must  prove  a  promise  to  pay,  in  writing,  signed  by  the 
plaintiff.     The  letter  which  he  relies  upon  falls  far  short  of  such  & 

Eromise.  Even  had  it  been  written  to  tne  defendant  himself  it  would 
ave  been  insufficient  to  satisfy  the  statute.  All  the  cases,  since  Tan- 
ner r.  Smart,  show  that  there  must  either  be  an  express  promise  to 
pay,  or  an  acknowledgment  from  which  the  law  can  imply  snob  a 
promise.     The  law  is  so  laid  down  in  H^rt  v.  Prendergast,  14  M.  k 
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W.  741.t  Rackham  v.  Marriott,  1  H.  &  N.  234, t(«)  is  to  the  same 
effect.  In  each  particular  case  the  whole  of  the  language  used  must 
be  looked  at ;  and  if,  as  in  the  letter  in  question,  that  which  would  of 
itself  be  a  sufficient  acknowledgment  is  coupled  with  something  that 
negatives  the  promise  to  pay  which  might  otherwise  be  implied,  the 
^knowledgment  is  insufficient.  [Lord  Cahpbell,  C.  J. — Wliich  part 
of  the  letter  do  jou  rely  upon  as  negativing  the  promise  to  pay  7] 
There  is  no  absolute  acknowledgment,  as  the  letter  amounts  to  no 
more  than  a  proposal  to  compromise,  if  the  defendant  will  agree  to  do 
so.  It  ia  a  mere  qualified  admission,  for  the  purpose  of  carrying  out 
a  suggested  arrangement;  as  '''in  Goate  v.  Goate,  1  H.  &  N.  ri^^o^n 
29,t  which  is  directly  in  point  for  the  plaintiff  (He  was  then  ^ 
stopped.) 

Lord  Campbell,  C.  J. — ^There  must  be  judgment  for  the  plaintiff. 
A  simple  acknowledgment  of  a  debt,  without  any  qualification,  may 
be  sufficient  to  defeat  the  Statute  of  Limitations,  because  the  law  will 
imply  from  it  a  promise  to  pay.  But,  if  the  acknowledgment  be 
coupled  with  anything  which  negatives  such  an  implication,  the  impli- 
cation cannot  be  made.  Here  the  plaintiff  merely  made  a  proposal 
that,  if  so  much  was  allowed  upon  the  one  side,  he  would  allow  so 
much  upon  the  other.  It  was  only  on  that  condition  that  he  acknow- 
ledged the  debt ;  and  that  condition  was  never  performed. 

WlOHTMAN,  J. — It  may  be  that  the  giving  of  a  promissory  note  may 
be  an  acknowledgment  of  a  debt  due  at  the  time,  and  for  which  the  note 
was  given,  though  the  case  of  Gowan  v.  Forster,  8  B.  &  Ad.  507  (E.  0. 
L.  R.  vol.  28),  renders  it  very  questionable  whether  such  an  acknowledg- 
ment would  satisfy  the  Statute  of  Limitations.  However  that  may  be, 
I  can  find  no  such  acknowledgment,  in  the  present  case,  as  raises  a  pro- 
mise to  pay.  The  plaintiff  made  a  proposal,  in  which  he  took  the 
promissory  note  into  account ;  but  his  promise  to  pay  it,  if  any,  was 
clearly  conditional  on  the  promisee's  doing  something  on  his  part, 
which  was  never  done,  as  the  whole  matter  went  off.  Consistently 
with  all  the  decided  cases,  we  must  hold  that  this  is  not  such  an  ac- 
knowledgment of  the  debt  as  that  a  promise  to  pay  can  be  inferred 
from  it. 

*Erls,  J. — I  am  of  the  same  opinion.  A  simple  acknow-  r^iAKo 
ledgment  of  a  debt  implies  a  promise  to  pay  it.  But  an  ac-  ^ 
knowledgment  coupled  with  a  statement  that  the  debtor  will  not  pay, 
negatives  such  a  promise.  Here,  the  plaintiff,  after  saying  that  he 
owes  the  defendant  so  much,  and  that  the  defendant  owes  hitn  so 
much,  says,  in  effect,  *'If  you,  defendant,  will  pay  me  60L,  I  will  let 
you  off.''  A  statement  that,  on  the  whole,  the  defendant  is  indebted 
to  him,  cannot  be  treats  as  an  unqualified  acknowledgment  that  he 
is  indebted  to  the  defendant.  Goate  v.  Goate  appears  to  me  to  be  a 
direct  decision  to  the  contrary.  Rule  ab8olute.(&) 

(a)  Judgment  affirmed  in  Szch.  Gbumber,  2  H.  A  N.  IQO.f 
(6)  Crompton,  J.,  had  left  the  Court. 
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WARDLE  V.  BROCKLEHURST.    May  SI. 

Before  1 S34,  a  natural  stream,  called  the  S.  brook,  flowed  to  and  into  farm  A.  Sir  E.  8. 
then  the  owner  of  farms  A.  and  B.,  and  defendant  was  the  owner  of  land  adjoining  the  S.  brook, 
and  lying  between  it  and  farm  B.  In  1834,  the  whole  of  the  water  of  the  S.  brook  was,  by 
agreement  between  Sir  B.  8.  and  defendant,  direrted  from  the  brook  by  a  stone  ealrer^  then 
constructed,  through  defendant's  land  into  and  through  farm  B.,  and  thenoe  into  and  orer  •ther 
land  of  defendant's  to  certain  dyeworks  of  his.  So  much  of  the  water  as  was  required  for  the 
use  of  farm  B.  was  taken  from  the  culvert,  on  the  farm,  by  means  of  a  pipe:  the  rest,  the  larger 
portion,  flowing  on,  down  the  culvert,  to  the  dyeworks.  Matters  so  continued  down  to  Sep- 
tember, 1856,  when,  Sir  E.  S.  being  dead,  the  then  owner  of  farms  A.  and  B.  conveyed  fann  B. 
to  defendant  in  fee,  together  with  "all"  "waters,  watercourses,"  "easements,"  "and  appvrte- 
nances,"  belonging  to  or  "held,  used,  occupied,  or  enjoyed"  therewith.  In  March,  1857,  tli« 
lame  person  conveyed  farm  A.  to  plaintifi*  in  fee.  Between  September,  1856,  and  the  time  of 
action  brought,  the  pulvert  remained  in  the  same  state,  nnd  the  water  from  it  continvod  to  b« 
used  by  defendant  as  before,  both  on  farm  B.  and  at  the  dyeworks.  PiaintilT  having  therenpoA 
sued  defendant  for  a  wrongful  diversion  of  the  water  of  the  S.  brook ;  held,  that  the  eonveyaDoe 
of  September,  1856,  passed  to  defendant  the  right  to  have  the  accustomed  flow  of  the  water 
down  the  culvert,  through  farm  B.,  continued ;  that  that  right  was  not  limited  to  the  use  of  so 
much  of  the  water  as  was  wanted  for  farm  B. ;  that,  consequently,  the  flow  of  the  water  down 
the  culvert  from  farm  B.  to  the  dyeworks  was  no  infringement  of  any  right  of  plaintilTa,  aad 
that  the  action  was  not  sustainable. 

Held  also,  in  respect  of  the  diversion  of  another  stream,  also  complained  of  in  the  dedaratioB. 
that  the  owner  of  land  through  Which  water  flows  in  an  artificial  subterraneous  course,  and  not 
in  a  distinct  stream,  cannot  maintain  an  action  for  the  diversion  by  another  of  such  wiuer  from 
such  course. 

Judgment  nfiirmed  in  the  Ezehequer  Chamber. 

The  first  count  of  the  declaration  alleged  that,  before  and  at  the 
*in'=>Q1  ^^"^®  ^^  ^^®  committing  of  the  grievances  *therein  mentioned, 
^  -'  a  mansion-house  and  lands  were  in  the  possession  and  occu- 
pation of  one  Thomas  Oldham  as  tenant  to  plaintiff,  the  reversion  then 
and  still  belonging  to  plaintiff:  that,  by  reason  of  the  premises,  plain- 
tiff was  entitled  to  the  flow  of  a  certain  stream  or  rivulet  to  and  for  the 
use  of  the  mansion-house  and  lands ;  and  that  defendant,  by  cutting 
the  bank  of  the  stream  or  rivulet,  and  by  placing  certain  obstructions 
in  and  across  it,  and  by  means  of  a  certain  culvert  and  otherwise,  di- 
verted the  water  of  the  stream  or  rivulet  away  from  the  mansion- 
house  and  lands,  to  the  injury  of  plaintiff's  reversionary  estate  and 
interest  therein.  Third  count:  That,  before  and  at  the  time  of  the 
committing  of  the  grievances  therein  mentioned,  a  certain  other  man- 
sion-house and  lands  were  in  the  possession  and  occupation  of  the  said 
Thomas  Oldham  as  tenant  to  plaintiff,  the  reversion  then  and  still  be- 
longing to  plaintiff;  that,  by  reason  of  the  premises,  plaintiff  was 
entitled  to  the  flow  of  a  certain  other  stream  or  rivulet  to  and  for  the 
use  of  that  mansion-house  and  lands ;  and  that  defendant,  by  catting 
the  bank  of  this  stream  or  rivulet,  and  by  placing  certain  obstructions 
in  and  across  it,  and  by  means  of  a  certain  sough  or  drain  and  other- 
wise, diverted  the  water  of  the  stream  or  rivulet  away  from  the  man- 
sion-house and  lands,  to  the  injury  of  plaintiff's  reversionary  estate 
and  interest  therein. 

There  were  other  counts,  which  are  immaterial,  as  money,  paid  into 
Court  in  respect  of  them,  was  taken  out  by  plaintiff  in  full  satisfaction. 

Defendant  pleaded  a  variety  of  pleas  to  the  first  and  third  counts, 
upon  which  issue  was  joined;  but  which  it  is  not  necessary  to  set  out 
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At  tbe  trial,  before  Crowder,  J.  at  the  last  Summer  ^As-  r«i  ngA 
sizes  for  Chester,  a  verdict  was  taken,  by  consent,  for  the  '- 
plaintiff,  on  tbe  first  and  third  counts  of  the  declaration,  with  40b* 
QosstSt  subject  to  a  special  case  to  be  stated ;  and  it  was  agreed  that 
the  judgment  shouia  be  entered  for  the  plaintiff  or  the  defendant,  as 
the  Court  might  think  fit,  on  both  or  either  of  these  counts. 

A  case  was  afterwards  stated,  which  was  argued,  in  last  Easter 
Term,(a)  by  Webby,  for  the  plaintiff,  and  Aspland,  for  the  defendant. 

The  &cts  stated  in  the  case,  so  far  as  they  are  material,  and  the  ar- 
guments, sufficiently  appear  from  the  judgment  of  the  Court. 

Cur  adv.  vuU. 

Lord  CahpbblIi,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  question  stated  for  the  judgment  of  the  Court  is, 
whether  the  plaintiff  is  entitled  to  a  verdict  on  the  first  and  third 
counts  of  the  declaration,  or  either  of  them.  And  it  was  properly 
conceded,  on  the  argument,  by  the  plaintiff's  counsel,  that  he  could 
not  claim  to  have  the  verdict  entered  for  the  plaintiff  on  the  third 
count.  The  stream  of  water  mentioned  in  this  count  was  an  artificial 
subterraneous  stream,  made  for  the  purpose  of  draining  some  neigh- 
bouring collieries;  it  had  never  flowed  in  a  distinct  stream  to  the 
plainiiff^s  tenant,  and  it  could  not  be  said  that  the  plaintifi'^s  tenant 
was  in  any  sense  entitled  to  the  flow  thereof  for  the  use  of  tbe  mansion- 
house  and  lands  which  he  occupied  under  the  plaintiff.  As  this  part 
of  the  present  case  is  directly  within  and  governed  by  the  judgment  of 
*the  Court  of  Exchequer,  as  to  the  Low  Moor  Sough,  in  the  r«iAAi 
case  of  Wood  v.  Waud,  8  Exch.  748,t  therefore,  as  to  this  third  ^  ^^ 
count,  the  verdict  must  be  entered  for  the  defendant.  The  main  ques- 
tion, however,  argued  before  us  was  as  to  the  first  count*  By  that  count 
the  plaintiff  complained  that  the  defendant  had  diverted  tbe  water  of 
the  stream  away  from  his  mansion-house  and  lands,  which  are  in  the 
occupation  of  the  tenant  to  the  plaintiff;  to  the  flow  of  which  stream 
it  was  alleged  that  the  plaintiff  was  entitled  for  the  use  of  tbe  said 
mansion-house  and  lands.  It  appears,  from  the  case,  that  the  plaintiff's 
mansion-house  and  lands,  callea  the  Lower  Beach  Farm,  were  con- 
veyed to  the  plaintiff  in  fee,  in  the  month  of  March,  1857^  and  that 
there  was  a  natural  stream,  called  the  Shores  Clough  Brook,  which, 
prior  to  the  year  1834,  flowed  to  and  into  the  Lower  Beach  Farm. 
Sir  Edward  Straoey  was  then  tenant  for  life  of  the  Lower  Beach  Farm, 
and  had  also  a  limited  interest  in  the  farm  called  the  Bed  House  Farm. 
The  defendant,  at  the  time,  was  the  owner  of  the  land  next  adjoining 
the  Shores  Clough  Brook,  a  part  thereof  lying  between  the  brook  and 
the  Bed  House  Farm.  By  an  arrangement  made  between  Sir  Edward 
Stracey  and  tbe  defendant,  for  their  own  mutual  aocommodation,  a 
Btone  culvert  was  constructed  from  the  Shores  Clough  Brook  through 
the  land  of  the  defendant,  thence  into  and  through  the  Bed  House 
Farm,  and  from  that  farm  into  and  over  land  of  the  defendant  to  the 
ilyeworks  belonging  to  him.  From  the  time  of  the  making  of  the 
culvert,  in  1884,  so  much  of  the  water  as  was  required  for  the  use  of 
the  tenant  and  cattle  of  the  Bed  House  *Farm  was  taken  from  r^iAgo 
the  culvert  by  means  of  a  pipe,  and  so  much  as  was  not  so  '• 
lequired,  being  the  larger  portion  thereof,  flowed  up  through  the  cul- 

(«)  FfMrj,  Majt  Mb.    B«foff«  Lord  CampbtU,  0.  J.,  ErU,  J.,  Crompton,  J.,  Mid  Hill,  J. 
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vert  to  the  defendant's  works  below  that  farm.  It  also  appears  that 
the  stone  culvert  was  so  constructed  at  its  junction  with  the  Shores 
Clough  Brook  as  that  the  whole  of  the  water  of  the  Shores  Cloagh 
Brook,  except  the  surplus  water  overflowing  at  the  janction,  was  di- 
verted into  the  stone  culvert,  and  so  into  and  through  the  Bed  Hoose 
Farm,  as  before  mentioned.  Sir  Edward  Stracey,  the  tenant  for  life 
of  Lower  Beach  Farm,  died  in  1851,  and,  in  September,  1856,  the 
same  party  being  seised  in  fee,  as  well  of  the  Lower  Beach  Farm  as 
of  the  Bed  House  Farm,  and  before  the  plaintiff  had  any  interest  ia 
the  Lower  Beach  Farm,  conveyed  the  Bed  House  Farm  to  the  defend- 
ant in  fee.  It  was  this  same  party  who,  in  March,  1857,  conveyed  the 
Lower  Beach  Farm  to  the  plaintiff  in  fee.  Since  September,  1856, 
the  defendant  has  continued  to  use  the  water  flowing  through  the  stone 
culvert,  in  the  same  manner  as  it  had  been  used  since  18S4,  and  the 
culvert  remained  in  the  same  state,  conveying  the  water  from  the 
Shores  Clough  Brook  to  and  into  the  Bed  House  Farm,  for  the  use  of 
the  tenant  and  cattle  thereof;  and  the  residue  of  the  water  in  the  cul- 
vert flowed  into  the  defendant's  works,  and  was  there  used  by  him.  It 
is  this  user  of  which  the  plaintifl^  complains,  in  the  first  count  of  the 
declaration,  as  a  diversion  of  the  water  of  the  Shores  Cloagh  Brook. 
The  defendant  contends  that  he  is  entitled  to  the  water,  under  the 
conveyance  of  the  Red  House  Farm  to  him,  in  September,  1856.  That 
conveyance  purported  to  be  of  "  all"  "  waters,  watercourses,"  "  privi- 
leges, easements,  advantages,"  "  and  appurtenances"  '*  to  the"  '*  premi- 
♦106S1  *®®"  *  '  belonging  or  in  any  wise  appertaining,  or  to  or  with  the 

J  same  or  anypart  thereof  held,  used,  occupied,  or  enjoyed/'  or 
deemed  so  to  be.  We  think  the  effect  of  that  deed  of  conveyance 
was  to  prevent  the  plaintiff  from  having  a  right  to  complain  of  the  de- 
fendant continuing  to  use  the  water,  as  being  a  wrongful  diversion  of 
the  stream.  The  owner  of  the  plaintiff's  land,  and  of  the  land  where 
the  diversion  took  place,  grants  the  Red  House  Farm  to  the  defendant 
This,  we  think,  was  a  grant  of  the  farm  in  the  state  in  which  it  then 
was,  with  the  water  flowing  through  the  culvert.  The  defendant  had 
a  right  to  have  the  farm  continued  in  that  state ;  he  had  a  right  to  the 
estate  with  the  culvert  so  running  through  it  as  it  did  at  the  time  when 
the  conveyance  was  executed ;  and  he  was  entitled  to  have  the  water 
flowing  through  that  culvert,  so  that  he  mi^ht  help  himself,  bv  means 
of  the  pipe,  to  the  water  from  the  culvert,  for  the  supply  of  his  Bed 
House  Farm  premises.  The  land  must  be  taken  to  be  conveyed  in  the 
state  in  which  it  then  was,  that  is,  we  must  take  it  that  the  culvert  so 
bringing  down  the  water,  and  all  the  watercourses,  ftc,  are  granted; 
not  only  those  which  belong  and  appertain  to  the  premises*  but  also 
those  which  were  used  or  enjoyed  therewith.  After  such  a  grant  we 
think  it  impossible  to  say  that  the  then  owner  of  the  plaintiff's  land 
did  not  agree  by  deed  that  the  water  should  continue  to  run  down  the 
stone  culvert,  and  that  he  did  not  give  up  any  right,  which  he  might 
before  have  had,  to  insist  on  the  water  going  down  the  Shores  Cloagh 
Brook,  toward  the  land  which  the  plaintiff  now  enjoys.  Setting  up 
such  a  right  would  be  derogating  from  his  own  grant,  by  preventing 
the  water  from  flowing  down  the  culvert  in  the  course  in  which  it  had 
*inA41   been  accustomed  *to  flow  and  did  flow  at  the  time  of  the  exe- 

^  cution  of  Uie  conveyance,  and  be  hindering  the  defendant  fron 
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the  right  of  using  it  for  the  purposes  of  the  Bed  House  Farm  by 
means  of  pipes  running  from  the  culvert.  It  is  not  necessary  to  say 
that  one  of  the  objects,  orifl;inally,  was  to  supply  the  defendant's  works 
not  connected  with  the  Bea  House  property ;  but,  as  we  suppose,  the 
defendant  had,  by  the  deed,  a  right  to  have  the  culvert  contmued  as  it 
was,  and  to  have  the  water  drawn  down  as  it  had  used  to  be  drawn 
and  taken  by  the  pipes  to  the  Bed  House  Farm.  If  that  right  existed, 
to  have  the  water  flowing  through  the  Bed  House  Farm  property,  and 
so  up  to  that  propertv,  away  from  the  plaintiff's  land,  it  was  no  mjury 
to  the  plaintiff  that  the  water  which  would  not  have  come  to  him  was, 
in  fact,  used  by  the  defendant  at  his  works  and  on  his  other  property. 
It  was  urged,  indeed,  that  the  arrangement  before  the  deed  conferred 
no  right ;  and  that,  as  the  deed  only  granted  the  right  used  with  the 
Bed  House  property,  the  defendant,  on  becoming  the  owner  of  the 
property,  could  only  take  from  the  culvert  so  much  water  as  was  suffi- 
cient for  the  purpose  of  supplying  through  pipes  to  the  Bed  House 
Farm :  but  we  think  he  had  a  right  to  the  continuance  of  the  culvert 
as  it  was  when  the  deed  was  executed,  and  to  the  flow  of  water  down 
that  culvert,  so  as  to  help  himself,  by  his  pipes,  for  the  supply  of  his 
farm  at  the  Bed  House ;  and  we  see  no  cause  of  action  for  using  the 
water  as  it  passed  through  the  defendant's  Bed  House  Farm. 

For  these  reasons  we  think  that  the  defendant  is  entitled  to  our 
judgment  on  the  part  of  the  record  now  before  us,  and  we  accord- 
ingly give  judgment  for  him.  Judgment  for  the  defendant. 


*IN  THE  EXCHEQUER  CHAMBER.        [n066 

(Error  from  the  Court  of  Queen's  Bench). 
WARDJjE,  Appellant,  v.  BBOCKLEHUBST,  Bespondent.    Fd>.  8. 

For  b«ftd-nok«,  ■••  snti,  p.  1068. 

Fboh  the  above  decision  the  plaintiff  appealed. 

The  case  was  now  argued  (a)  by  Wehoyf  for  the  appellant,  and 
Atpland,  for  the  respondent.  The  argument,  which  sufficiently  appears 
from  the  judgment,  was,  substantially,  the  same  as  that  in  the  Court 
below. 

Williams,  J. — We  are  all  of  opinion  that  we  must  affirm  the  judg- 
ment of  the  Court  below.  There  has  been  a  variety  of  decisions  upon 
a  species  of  rights  analogous  to  that  now  in  question,  namely,  rights 
of  way.  A  question  has  often  arisen  in  such  cases,  where  unity  of 
ownership  in  land  and  in  a  right  of  way  over  the  land  has  taken  place, 
as  to  what  subsequent  grant  by  the  owner  is  sufficient  to  convey  the 
continued  enjoyment  of  the  easement,  as  well  as  the  land  itself.  It 
seems  from  these  decisions  that,  inasmuch  as  the  unity  of  ownership 
extinguishes  the  easement,  the  right  of  way  cannot  pass  as  simply 
appurtenant  to  the  land  to  which  it  was  formerly  attached,  though  it 
continues  to  exist  in  point  of  user.    But,  though  it  does  not  exist  as  a 

(a)  B«for«  WiilUmi,  J.,  WUUt,  J.,  BjUs,  J.,  and  KeatiDg,  J. ;  Martin,  B.,  BraaweU,  B.,  ud 
( haiiDellf  B. 
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*10661  ^S^^'  ^^  ^^'^  P^^  ^y  ^  ^conveyanoe  of  the  land,  ii 

-'  be  used  to  pass  it,  as^  if  all  ways  '*  used  and  enjoyed'*  with  tbe 
land  are  conveyed  :  Barlow  tr.  Bhodes,  1  C.  k  M.  489,t  James  v.  Plant. 
4  A.  &  E.  749  (E.  G.  L.  B.  yol.  SI).    Applying  this  doctrine  to  the 
question  before  us,  it  seems  to  me  that  the  right  to  the  watereoane 
here  in  dispute  passed  to  the  defendant  under  the  words  of  the  ooa- 
veyance  of  September,  1856.    The  case  shows  that  the  watefoourse 
was,  in  point  of  fact,  used  or  enjoyed  with  the  Bed  House  Farm ;  the 
words,  therefore,  of  the  conveyance,  sufficiently  pass  it  if  there  is  no 
objection,  in  point  of  law,  to  its  passing  thereby.    The  cinramstanoes^ 
however,  present  this  difficulty,  that  the  enjoyment,  by  the  Red  House 
Farm,  of  the  watercourse,  was  not  direct  from  the  brook,  but  the 
water,  before  reaching  the  &rm,  had  to  pass  over  land  belonging  to 
the  defendant.     It  was  consequently  objected,  for  the  plaintiff,  that, 
inasmuch  as  the  right  to  the  watercourse  was  originally  dependent, 
not  merely  on  the  acquiescence  of  the  owner  of  the  Lower  Beach 
Farm,  but  also  upon  the  assent  of  another  landowner,  the  owner, 
namely,  of  the  land  between  the  brook  and  the  Bed  House  Farm,  a 
right  so  subject  to  the  capricious  interruption  <^  a  third  person  eould 
not,  at  law,  be  the  subject  of  a  conveyance.    But  the  objeotioo  maj 
be  thus  answered.    Supposing  that  the  land  between  the  brook  and 
the  Ited  House  Farm  had  belonffed  to  a  third  person ;  the  conveyance 
of  September,  1856,  being  by  the  owner  of  both  farms^  the  Lower 
Beach  Farm  and  the  Bed  House  Farm,  and  including  all  diat  had 
been  enjoyed  with  the  Bed  House  Farm  by  the  owner,  would  have 
amounted  to  a  grant  of  the  Bed  House  Farm,  together  with  a  right  to 
*10671   ^^^^^^^®  water  from  the  brook;  so  that,  *afler  that  convey* 
-'   ance,  the  vendor  would  have  had  no  right  to  complain  of  that 
diversion,  in  respect  of  his  being  the  owner  of  the-Loiifer  Beach  Farm. 
To  perfect  the  right  thus  granted,  it  would  have  been  necessary  to 
have  a  conveyance  from  the  owner  of  the  intervening  land.    It  so 
happens,  here,  that  such  a  conveyance  is  unnecessary^  becatise  tbe 
party  to  whom  the  Bed  House  Farm  was  Conveyed  was  himself  the 
owner  of  the  intervening  land.    He  has,  therefore,  obtained  a  good 
grant  of  the  right  to  the  water.    But  next  arises  the  question  how  &r 
this  right  extends.     Mr.  Webby  urged  very  forciblv  that  it  is  a  right 
to  take  merely  so  much  water  as  is  necessary  for  the  use  of  the  Bed 
House  Farm ;  and  that  no  more  can  pass  bv  the  grant  than  an  en- 
joyment of  the  water  commensurate  with  the  requirements  of  the 
farm. '  When  the  case  is  first  looked  at,  it  certainly  seems  a  strong 
thing  to  say  that,  by  buying  the  land  through  which  the  conduit  pipe 
passed,  the  defendant  acquired  a  right  to  use  the  water,  not  only  ror 
his  &rm,  but  for  his  manJifactor^.    But,  clearly,  that  is  so.    By  pur 
chasing  the  farm,  as  well  as  the  right  of  having  the  water  flow  throu^ 
it,  he  has  acquired  the  right  to  the  watercourse  as  it  existed  at  tibe 
time  of  the  purchase.    At  that  time,  it  is  true,  the  enjoyment  of  the 
watef  on  the  farm  was  by  means  of  the, pipe  from  the  culvert  only: 
but  the  water  could  not  continue  to  be  enjoyed  by  that  same  mode 
without  the  existence  and  continuance  of  the  culvert.    And,  the  right 
conveyed  being  the  right  to  enjoy  in  the  way  that  the  owner  of  the 
Bed  House  Farm  had  theretofore  enjoyed  the  water,  which  way  was 
by  the  flow  of  the  water  through  the  culvert,  the  defendant  is  entitled 
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to  the  oontinnanoe  of  that  flow.  He  is  not  the  less  entitled  to  this 
because,  bj  means  of  the  flow,  he  gets  a  yery  beneficial  enjoyment 
*of  the  water  lower  down  than  the  &rm.  Otherwise,  he  r*i  Agg 
would  have  to  constmct  new  works,  in  order  to  secure  his  ^ 
former  right.  The  plaintiff  can  no  more  complain,  because  the  de^ 
fendant  gets  a  beneficial  enjoyment  below  the  farm,  than  he  could  do 
if  a  stranger  owned  the  works  below  it.  Such  a  stranger  would  de- 
rive the  same  benefit  to  the  works,  which  the  defendant  now  derives, 
from  the  uninterrupted  exercise  by  the  defendant,  on  the  farm,  of  the 
right  to  take  water  from  the  culvert  by  means  of  the  pipe. 
'   The  other  Judges  concurred.  Judgment  affirmed. 


The  QUEEN  v.  GEE  and  Others.    June  1. 

When  the  aaasbora  forms  the  boandeiy  of  a  parUh,  the  portion  of  the  shore  between  the 
bigb-water  mark  of  ordinary  ipring  tides  and  that  of  mediam  tides  is  within  the  limits  of  the 
parish. 

The  Nnisanees  RemoTal  Aet  for  England,  1855, 18  Jk  19  Viet  e.  121,  s.  %,  enaets  «hat  "extra* 
psreehial  plaeea^  **  baTing  a  population  of  less  than  two  hnndred  persons,  shall,  for  the  purpose 
of  this  Aet,  be  attaehed  to  and  form  part  of  the  a<Uaeent  place  having  the  largest  eommon 
boandary  with  the  eztra-paroebial  place ;  and  notice  of  Tcitrj  meetings  for  the  election  of  a 
loetl  authority,  under  and  for  the  purposes  of  this  Act,  shall  be  given  in  such  eztra-paroebial 
places,  and  the  householders  within  such  places  may  attend  sueh  vestry  meetings  and  vote  on 
weh  eleetloiis.''  Held  that,  where  the.  seashore  forms  the  bonndaiy  of  a  parisb>  the  portion 
of  the  shore  below  the  high-water  mark  of  mediam  tides  is  an  estra-paroohial  place  within  this 
snaetment. 

This  was  a  special  case  stated,  by  order  of  Williams,  J.,  upon  a 
return  to  a  mandamus,  addressed,  under  the  Nuisances  Bemoval  Act 
for  England,  1856;  18  &  19  Vict.  c.  121,  s.  22,  to  the  defendants.,  as 
the  Nuisances  Bemoval  Committee  of  the  Township  of  Bootle  cum 
Linacre,  in  the  county  of  Lancaster,  and  ordering  them  to  lav  down  a 
sewer  or  drain,  so  as  to  abate  a  nuisance  arising  from  a  ditch,  gutter, 
drain,  or  watercourse,  running  down  to  the  shore  of  the  river  Mersey, 
within  the  "^said  township ;  the  defendants  having  returned  r^i  a/>a 
to  the  writ  that  the  said  ditch,  gutter,  drain,  or  watercourse  '• 
was  not  within  their  jurisdiction,  as  such  committee,  but  was  whoUv 
situated  beyond  it,  on  the  shore  of  the  river  Mersey,  between  hign 
and  low  water  mark. 

The  case  stated  as  follows. 

The  defendants  are  the  Nuisances  Bemoval  Committee  for  the  town*' 
ship  of  Bootle  cum  Linacre,  in  the  county  of  Lancaster,  duly  appointed 
under  the  provisions  of  the  Act.  The  said  township  is  within  and 
parcel  of  the  parish  of  Walton  on  the  Hill,  in  the  said  county ;  the 
said  township  is  bounded  towards  the  west  by  the  seashore,  at  the 
mouth  df  the  Mersey,  below  Liverpool.  There  is  no  evidence  to  define 
the  precise  boundary  between  the  township  and  the  seashore,  or  to 
rebut  the  ordinary  presumption  that  this  portion  of  the  seashore, 
between  high  and  low  water  mark,  is  extra-parochial.  There  is  a 
covered  sewer  in  the  township,  which  conveys  water,  filth,  and  sewage 
from  about  fifty  houses  in  the  township ;  and  the  ditch,  gutter,  drain, 
or  watercourse,  mentioned  in  the  writ,  and  which  is  admitted  to  be  a 
nuisance  which  cannot  be  rendered  innocuous  without  laying  down  a 
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sewer  along  the  same,  or  some  part  thereof,  or  instead  thereof,  rans 
from  the  mouth  of  the  said  covered  sewer  to  the  sea  across  the  shore. 
The  month  of  the  covered  sewer,  where  the  nuisance  begins,  is  situ- 
ated and  on  the  line  of  high-water  mark  of  ordinary  spring  tides,  and 
is  180  yards  above  the  line  of  the  medium  high  tiae  between  the 
springs  and  the  neaps,  and  250  yards  above  the  high -water  mark  of 
ordinary  neap  tides.  The  township  of  Bootle  cum  Lioacre  is  the 
only  place  adjacent  to  this  portion  of  the  seashore,  and  there  are  no 
houses  or  inhabitants  on  the  seashore. 
♦10701       *The  questions  for  the  opinion  of  the  Court  were: 

-' '  1.  Is  the  portion  of  seashore  across  which  the  drain  or 
watercourse  runs,  and  which  is  between  the  high- water  mark  of  ordi- 
nary spring  tides  and  the  high-water  mark  of  medium  tides,  within 
the  jurisdiction  of  the  Nuisances  Removal  Conmiittee  of  the  township 
of  Bootle  cum  Linacre  ? 

2.  Is  the  portion  of  the  seashore  across  which  the  drain  or  water- 
course runs,  and  which  is  between  the  high-water  mark  of  medium 
tides  and  the  high-water  mark  of  ordinary  neap  tides,  within  the  juris- 
diction of  the  said  Committee  ? 

8.  Is  the  portion  of  the  seashore  across  which  the  drain  or  water- 
course runs,  and  which  is  between  the  high- water  mark  of  ordinary 
neap  tides  and  low- water  mark,  within  the  jurisdiction  of  the  said 
Committee  ? 

If  the  Court  answered  all  or  either  of  these  questions  in  the  affirma- 
tive, a  peremptory  mandamud  was  to  issue  for  the  construction  of  a 
sewer  across  such  part  of  the  shore  as  was  within  the  jurisdiction  of 
the  said  Committee ;  but,  if  the  Court  answered  them  idl  in  the  nega- 
tive, judgment  was  to  be  entered  for  the  defendants. 

Mellxsh^  for  the  Crown. — The  question  is  what,  if  any,  portion  of 
the  seashore  on  which  the  nuisance  exists  is  within  the  jurisdiction 
of  the  defendants.  It  is  contended,  for  the  Crown,  that  the  defend- 
ants' jurisdiction  extends  over  the  whole  of  the  shore.  First;  the 
portion  of  the  shore  between  the  high-water  mark  of  ordinary  spring 
tides  and  the  high-water  mark  of  medium  tides  is  within  their  juris- 
diction at  common  law,  because  it  is  within  the  limits  of  the  township 
♦lO'^n  ^^  Bootle  cum  Linacre.  That  is  established  by  the  case  of 
xv^i  ij  rpij^  *  Attorney-General  v.  Chambers,  4  De  Oex,M.  k  G.  206, 
deciding  that  the  right  of  the  Crown  is  limited  to  so  much  of  the  sea- 
shore as  lies  below  the  high-water  mark  of  medium  tides.  The  whole 
of  the  shore  above  that  mark  must  therefore,  in  the  present  case,  be 
within  the  township,  which  is,  as  the  case  finds,  bounded  by  the  shore. 
In  The  Queen  r.  Musson,  8  E.  &  B.  900  (E.  C.  L.  B.  vol.  92),  although 
it  was  not  laid  down  preciselv  what  high-water  mark  was  meant,  il 
was  not  disputed  that  where  the  seashore  is  the  boundary  of  a  parish, 
so  much  of  the  shore  as  lies  above  high-water  mark  is  within  the 
parish.  The  high-water  mark  of  medium  tides  must  have  been  there 
meant,  as  it  was  clearly  assumed  that  the  Crown  is,  prim&  facie,  enti- 
tled to  so  much  of  the  shore  as  is  extra-parochial.  Secondly ;  the 
portion  of  the  shore  below  the  high-water  mark  of  medium  tides, 
though  extra- parochial,  is  within  the  jurisdiction  of  the  defendants, 
by  virtue  of  The  Nuisances  Removal  Act  for  England,  1S55,  18  &  19 
Vict.  c.  121,  s.  6,  the  last  clause  of  which  enacts  that  *'  extra-paroohial 
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places,"  '^having  a  population  of  less  than  two  hundred  persons,  shall, 
for  the  purpose  of  this  Act,  be  attached  to  and  form  part  of  the  adja- 
cent place  having  the  largest  common  boundary  with  the  extra-paro- 
chial place,  and  notice  of  vestry  meetings  for  the  election  of  a  local 
authority  under  and  for  the  purposes  of  this  Act  shall  be  given  in 
such  extra-parochial  places,  and  the  householders  within  such  places 
may  attend  such  vestry  meetings  and  vote  on  such  elections."  The 
extra-parochial  portion  of  the  seashore  is  such  a  ''place"  ''having  a 
population  of  less  than  two  hundred  inhabitants,"  because  it  has  no 
inhabitants  at  all.  A  peremptory  ^mandamus  ought  there-  r«-iA7o 
fore  to  issue,  for  the  construction,  by  the  defendants,  of  a  '- 
sewer  across  the  whole  of  the  shore. 

Atheriany  contriL — As  to  the  first  point,  it  must  be  conceded  that 
The  Attorney-General  v.  Chambers  governs  the  present  case,  and  is 
against  the  defendants.  But,  as  to  the  second  point,  the  contention  on 
behalf  of  the  Crown  is  ill  founded.  Admitting  that  the  seashore 
below  the  high- water  mark  of  medium  tides  is  extra-parochial,  it  can 
not  be  said  to  be  an  "extra-parochial  place"  '^  having  a  population  of 
less  than  two  hundred  persons."  It  is  clear  that  the  Act  of  Parlia- 
ment contemplates  only  places  which  have  some  existing  population. 
Sect.  6  first  provides  for  "  extra-parochial  places"  "  having  a  popula- 
tion of  not  less  than  two  hundred  persons,"  and  enacts  that  in  such 
places  '^  the  Local  Authority  for  the  execution  of  this  Act  shall  be  a 
Nuisances  Removal  Committee,  elected  annually  by  the  householders 
within  the  extra-parochial  place."  The  section  then  provides  for  the 
case  of  *'  extra-parochial  places"  '*  having  a  population  of  less  than 
two  hundred  persons,"  that  is  to  say,  having  some  population,  but  a 
population  falling  shbrt  of  the  number  necessary  to  give  the  place  a 
committee  of  its  own.  That  a  place  having  no  population  whatever 
cannot  have  been  meant  to  be  included,  is  plain  from  the  concluding 
words  of  the  section,  which  provide  for  the  giving  notice  of  vestry 
meetings  in  the  places  with  the  smaller  population,  and  empower  the 
householders  within  such  places  to  attend  and  vote  at  such  meetings. 
These  provisions  assume  the  existence  of  a  population  in  such  r«i  a^o 
♦places.  [Lord  Campbell,  C.  J. — Notice  of  vestry  meetings  *■ 
might  be  stuck  up  on  a  board  in  a  place  where  there  were  no  inhabit- 
ants. Would  you  say  that,  if  a  cottage  were  to  be  built  upon  an 
uninhabited  place,  and  were  to  be  inhabited  by  one  or  two  persons, 
that  would  bring  the  place  within  the  statute  ?]  Whether  or  not  the 
existence  of  one  inhabited  cottage  would  satisfy  the  language  of  the 
Act,  the  case  of  a  place  without  a  single  inhabitant  is,  evidently,  a 
casus  omissus.  Sect.  7  contains  provisions  for  defraying  charges  and 
expenses  incurred  by  the  Local  Authority  in  executing  the  Act,  which 
are  to  be  defrayed,  in  extra-parochial  places  "  having  a  population  of 
less  than  two  hundred  persons,"  out  of  a  rate  assessed  on  certain  pro- 
perty in  such  places.  The  existence,  therefore,  of  ratepayers  in  such 
places  is  necessarily  contemplated. 

Mellish  was  not  called  upon  to  reply. 

Lprd  Campbell,  C.  J. — I  am  of  opinion  that  the  extra-parochial 
portion  of  the  seashore  is  brought  within  the  jurisdiction  of  the  de- 
fendants by  virtue  of  sect.  6  of  the  statute.  Unless  the  words  there 
employed  are  large  enough  to  include  a  place  containing,  like  the  sea* 
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shore,  no  inhabitants  whatever,  undoubtedly  the  case  of  such  a  place 
is  a  casus  omissus.  But,  looking  at  the  whole  of  the  enactment,  it 
seems  to  me  that  it  was  the  intention  of  the  Legislature  to  include  all 
extra-parochial  lands  within  the  operation  of  the  Act  Two  descrip- 
tions of  extra-parochial  lands  are  specified :  those  with  a  peculation 
of  not  less  than  two  hundred  persons,  and  those  with  a  population  of 
less  than  that  number.  I  think  that  a  place  with  no  population  at  all 
♦10741  ^^^  ^  fairly  considered  *to  be  a  place  withm  the  second  of 
-'  these  descriptions.  And  it  is  more  convenient  to  hold  that 
all  extra-parochial  places  are  within  the  operati<Mi  of  the  statute,  than 
to  make  the  question  depend  upon  whether  or  not  each  particular 
place  contains  one  or  two  cottages.  The  other  portion  of  the  seashore 
IS  clearly  within  the  defendants'  jurisdiction,  by  common  law.  Our 
judgment  must  therefore  be  for  the  Grown. 

WiGHTMAN,  J. — ^I  am  of  the  same  opinion.  This  land  is  within 
the  scope  of  the  statute,  though  it  is  uninhabited.  There  would  be 
the  greatest  inconvenience  and  uncertainty  in  holding  otherwise,  thus 
making  the  jurisdiction  to  depend  upon  tne  existence  of  a  fluctuating 
population  on  the  land,  which  might  be  there  at  one  time,  and  not  at 
another. 

Eble,  J. — The  Legislature  has  provided  for  every  extra-parochial 
place.  A  place  with  no  population  at  all  is  a  place  with  a  population 
of  less  than  two  hundred  persons. 

Cbompton,  J. — I  agree  that  all  extra-parochial  places  within  the 
realm  have  been  divided  by  the  Legislature  into  the  two  classes  speci- 
fied in  the  statute.  It  is  no  straining  of  language  to  make  the  second 
of  these  classes  include  a  place  with  no  population  at  all.  A  contrary 
decision  would  bring  the  uourt  within  the  maxim  '^  qui  h»ret  in  Uteri 
hsret  in  cortice."  I  at  first  thought  that  sect.  7  required  a  distinct 
rate  to  be  made  for  each  extra-parochial  place  with  a  population  of 
less  than  two  hundred  persons,  and  therefore  felt  a  difficulty ;  which 
♦10761  ^^  however,  removed  by  the  provision,  in  sect.  6,  that  all  *8uch 
-'  places  ''shall,  for  the  purpose  of  this  Act,  be  attached  to,  and 
form  part  of,  the  adjacent  place  having  the  largest  common  boundary 
with''  them.  Judgment  for  the  Crown. 


MILLER  V.  MYNN  and  Others.    June  2. 

Od  a  joint  judgment  against  sereral,  a  debt  due  to  any  one  or  more  of  tbe  jndf  mcnt-debCon 
may  be  attached  in  the  hands  of  a  garnishee,  under  The  Coounon  Law  Procedure  Ae^  I8M» 
17  A  18  Vict  0.  185,  e.  61. 

Ik  this  case  there  were  three  defendants ;  and,  the  plaintiff  having 
obtained  judgment  against  them  jointly,  Wightman,  J.,  made  an  order 
under  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  c  125, 
8.  61,  ordering  that  all  debts  owing  or  accruing  from  one  Helling,  the 
garnishee,  to  two  of  the  judgment-debtors,  should  be  attached  to 
answer  the  judgment<debt. 

A  summons,  taken  out  to  set  aside  this  order,  on  the  ground  that 
debts  due  from  the  garnishee  to  the  two  were  not  attachable,  was 
beard  before  Grompton,  J.,  who  referred  the  matter  to  the  Court 


1  ELLIS  &  ELLIS.     Q.  B.  1075 

J.  Brown  now  moved,  on  behalf  of  the  garnishee,  for  a  rule  call- 
ing on  the  plaintiff)  the  judgment-creditor,  to  show  caase  why  the 
order  of  Wightman,  J.,  should  not  be  set  aside. 

The  question  is  whether,  on  this  judgment,  a  debt,  other  than  a 
debt  due  to  all  the  three  judgment-debtors  jointly,  can  be  attached, 
under  The  Common  Law  Procedure  Act,  1854,  Yi  &  18  Vict.  c.  125, 
s.  61.  That  section  empowers  the  Judge  "  to  order  that  all  debts 
owing  or  accruing  from"  '*  the  garnishee  to  the  judgment-debtor  shall 
be  attached  to  answer  the  judgment-debt."  As,  by  stat.  18  &  14  Vict, 
c.  21,  8.  4,  "in  all  Acts,"  "the  ♦singular"  is  to  be  taken  "to  r#iA7g 
include  the  plural,  and  the  plural  the  singular,  unless  the  con-  ^ 
trary"  "is  expressly  provided,"  the  wora  "debtor"  must,  it  seems,  be 
read  as  "  debtors."  Granting  this,  however,  the  debt  in  question  is 
not  a  debt  owing  from  the  garnishee  to  the  judgment-debtors ;  for  it 
\&  due  to  two  of  them  only.  It  may  be  said,  on  the  other  hand,  that 
the  case  is  analogous  to  that  of  a  fi.  fa.,  under  which,  though  it  issue 
against  several,  the  goods  of  one,  or  of  less  than  all  the  judgment- 
debtors,  may  be  taken.  That  that  is  the  law,  with  respect  to  a  fi.  fa., . 
is  certainly  the  general  impression ;  although  there  is  but  one  case, 
Jones  r.  Clayton,  4  M.  &  S.  849,  in  the  books  to  that  effect.  But 
there  is  a  distinction  between  a  fi.  fa.  and  an  attachment.  A  fi.  fa. 
against  several  authorizes  a  levy  on  the  goods  and  chattels  of  them 
all ;  and  it  may  well  be  that  this  implies  a  right  to  seize  the  goods  of 
all  or  any  of  them.  But  there  can  be  an  attachment  only  of  a  debt 
due  to  all ;  and  a  debt  due  to  some  only  is  not  such  a  debt. 

Lord  Campbell,  C.  J. — The  statute  not  only  admits  the  construc- 
tion put  upon  it  by  my  brother  Wightman,  but  will  not  bear  any 
other.  The  object  of  the  61st  section  was  to  make  debts,  due  to  a 
judgment-debtor,  of  the  nature  of  chattels,  and  to  make  them,  as  it 
were,  liable  to  be  taken  in  execution  :  so  that  the  analogy  between  an 
attachment  and  a  fi'.  fa.  is  very  close.  It  is  clear  law  that,  under  a 
fi.  fa.  against  several,  the  goods  of  one  or  more  of  them  may  be  taken. 
So,  on  a  judgment  against  several,  may  a  debt  due  to  one,  or  more, 
of  them  be  attached. 

Wightman,  J. — I  am  of  the  same  opinion.  The  analogous  prac- 
tice under  a  fi.  fa.  is  very  strongly  in  point. 

"^Eble,  J. — The  judgment  against  three  binds  the  three,  r«i  A77 
jointly  and  severally ;  and  the  analogy  between  writs  of  exe-  ^ 
cution  and  attachments  of  debts  seems  to  me  complete.  Each  one  of 
several  judgment-debtors  is  a  judgment- debtor  within  the  plain  words 
of  the  Act;  and  a  garnishee  is  indebted  to  a  judgment-debtor,  within 
its  meaning,  whether  he  be  indebted  to  one  or  to  more. 

Crompton,  J. — I  am  of  the  same  opinion.  This  is  a  sort  of  statu- 
table execution  against  debts  due  to  judgment-debtors;  and,  as  the 
judgment  binds  them  jointly  and  severally,  so  may  debts  due  to  them 
jointly  or  severally  be  attached.  Rule  refused. 


1077  REOINA  v.  BURSLBM  BOARD  OP  HEALTH.    T.  T.  1859. 


The  QUEEN,  on  the  Prosecution  of  HANS  BINGLAND,  v.  The 
BURSLEM  Local  Board  of  Health.    June  2. 


Tb«  Pablic  He«ltli  Act,  1848,  11  A  18  Viofc.  o.  63,  s.  144,  after  eoMting  that 
sbftll  be  made  oat  of  the  ratei  to  be  levied  nnder  the  Act,  to  all  peraoos  fuitainiof  daoMfe  hj 
the  exercise  of  the  powen  of  the  Act,  proTldes  that  "  in  ease  of  dispute  at  to  amoaat,  the  laMe 
shall  be  settled  by  arbitration  in  the  manner  provided  by  this  Act;  or,  if  the  compeasatiua 
claimed  do  not  exceed  the  snm  of  twenty  poands,  the  same  may  be  ascertained  by  and  recerered 
before  Jasticei  in  a  summary  manner/'  And,  by  sect  123,  arbitrators  are  to  be  appwintcd  "in 
case  of  dispute  as  to  the  amount  of  any  compensation  to  be  made  under  the  proTiaioas  ef  tkb 
Act." 

Held,  that,  under  the  Act,  only  dlspntes  as  to  the  amount  of  compensation  are  to  be  eettled  by 
arbitraUon,  or  by  justices ;  not  disputes  as  to  the  liability  to  make  compensation  at  alL 

Judgment  affirmed  in  the  Exchequer  Chamber. 

Mandamus  to  The  Burslem  Local  Board  of  Health.  The  writ  re- 
cited that  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  had  been 
applied  to  and  put  in  force  in  the  town  of  Burslem ;  that  defendants 
had  been  duly  constituted  the  Local  Board  of  Health,  under  the  Act; 
*10781  ^^^^  certain  houses  in  Adelaide  Street  in  the  *said  town  were 
J  the  property  of  prosecutor,  and  in  the  occupation  of  bis  ten- 
ants ;  that,  by  reason  of  the  exercise  by  defendltnts  of  the  powers  of 
the  Act,  they  caused  certain  shafts  to  be  sunk  near  to,  and  certain 
sewers  to  be  made  under  the  said  houses,  whereby  the  foundations  of 
the  houses  gave  way  and  were  loosened,  and  the  houses  and  the  walls 
thereof  were  caused  to  siuk  and  fall  in,  the  houses  became  and  were 
dangerous  and  unfit  for  habitation,  and  prosecutor's  tenants  were 
obliged  to  quit  them;  that,  by  reason  of  these  acts  of  defendants, 
prosecutor  had  sustained  great  damage,  and  was,  under  the  Act,  en- 
titled to  have  full  compensation  made  to  him,  out  of  the  general  or 
special  district  rates,  to  be  levied  under  the  Act,  from  defendants,  for 
the  damage  so  sustained  by  him ;  that  defendants  had  been  applied 
to,  on  behalf  of  prosecutor,  to  make  him  full  compensation,  ac- 
cording to  the  provisions  of  the  Act ;  and  that  they  then  and  thenoe 
hitherto  had  denied,  and  still  denied,  all  liability  to  compensate  prose- 
cutor, and  had  wholly  refiised,  and  still  refused,  to  make  him  compen- 
sation. The  writ  then  enjoined  defendants  to  cause  compensation  to 
be  made  out  of  the  general  or  special  district  rates,  to  be  levied  under 
the  Act,  to  prosecutor,  for  the  damage  so  sustained  by  him. 

Return.(a)  That  defendants  never  had  denied,  nor  did  they  still 
deny,  all  liability  to  make  to  prosecutor  such  compensation  as  men- 
tioned in  the  writ,  for  the  damage  or  injury  therein  alleged  to  have 
*  10791  ^®®°  sustained  by  him  by  *reason  of  the  exercise  by  defend- 
J  ants  of  the  powers  of  the  Act;  nor  had  defendants  ever 
refusad,  nor  did  they  still  refuse,  to  make  him  such  compensation ; 
but  defendants  were  and  had  been  ready  and  willing  to  make  him 
such  compensation  when  and  so  soon  as  the  same  should  be  duly 
determined  and  ascertained,  as  provided  by  the  Act;  that  such  com- 
pensation was  not  and  had  not  been  yet  determined  or  ascertained, 

(a)  To  this  return  there  was  a  demurrer,  on  the  ground  that  it  showed  no  sufficient  eaaae  wbj 
defendants  should  not  obej  the  writ,  but  merelj  contained  a  statement  of  reasons  vhj  the  vri* 
should  not  hare  been  granted.  The  demurrer  was  argued,  in  last  Hilary  Term,  by  Xvdk.  in 
support;  Oray,  contrit,  was  not  called  upon.  The  Court  (Lord  Campbell,  C.  J.,  WightMSMi,  J^ 
Crvmpton,  J.,  and  Hill,  J.)  gare  judgment  for  the  defendants. 
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uor  had  prosecutor  taken  any  step  towards  having  the  same  deter- 
mined or  ascertained,  nor  given  to  defendants  any  notice,  in  writ- 
ing or  otherwise,  of  his  claim  for  such  compensation,  or  of  the  cause 
or  amount  thereof,  nor  informed  defendants  whether  it  exceeded 
20/.,  nor  appointed,  nor  given  notice  of  his  intention  to  appoint,  an 
arbitrator,  to  whom  the  matter  of  his  claim  might  be  referrea,  as  pro- 
vided by  the  Act. 

Issues  were  joined  on  general  traverses  of  all  the  allegations  in  the 
return. 

On  the  trial,  before  Crompton,  J.,  at  the  last  Spring  Assizes  for 
Stafford,  it  appeared  that  Bingland,  the  prosecutor,  was  the  owner,  in 
trust,  of  two  houses  in  Adelaide  Street,  Burslem,  and  managed,  for 
the  owner,  his  nephew,  who  was  a  minor,  four  other  houses  in  Water- 
loo Boad,  in  the  same  town;' that  all  six  houses  had  been  damaged 
by  the  defendants  in  carrying  out  the  sewerage  of  the  town ;  and  that 
the  prosecutor  had  made  a  claim  upon  the  defendants  for  165?.,  as 
compensation  for  the  damage  done  to  all  six  houses.  The  following 
letters  were  put  in. 

From  F.  C.  Lees,  attorney  to  the  prosecutor,  to  E.  Challinor, 

attorney  to  the  defendants. 

"Burslem,  23d  February,  1858.     . 
"  My  dear  Sir, 

"  Mr.  H.  Bingland  claims  compensation  from  the  *Bur8lem  r«i/)o/\ 
Board  of  Healtn  for  injury  which  has  been  caused  to  his  pro-  ^ 
perty  in  Waterloo  Boad  and  Adelaide  Street,  Burslem,  in  consequence 
of  their  carrying  out  the  public  sewerage  works.  He  employed  a 
competent  man  to  give  an  estimate  of  the  amount  of  damage;  and,  he 
being  of  opinion  that  165L,  including  loss  of  rent,  would  not  more 
than  compensate  him  for  the  injury,  he  applied  to  the  Local  Board  of 
Health  for  that  amount;  but  they  have  refused  to  pay  it,  and  refer 
me  to  you,  as  their  solicitor,  in  case  of  my  instituting  legal  proceed- 
ings. Being  well  satisfied  of  the  justice  of  my  client's  claim,  I  ask  you, 
under  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  68,  s.  123,  to 
appoint  an  arbitrator  on  the  part  of  the  Board,  to  whose  arbitrament 
the  matter  maj  be  referred ;  and,  if  I  concur  in  the  appointment,  he 
can  solely  decide  it,  without  the  appointment  of  another  arbitrator." 

Letter  from  Challinor  to  Lees,  in  reply. 
"  Bingland  v.  Burslem  Board. 
"  My  dear  Sir, 

"  With  every  wish  to  do  the  utmost  justice  to  your  client,  I  really 
cannot  see  that  this  is  a  case  falling  within  the  arbitration  clause  of 
the  Act.  I  am  informed  that  my  clients  utterly  repudiate  any  lia- 
bility to  yours.  How  can  it  be  a  matter  of  compensation  to  be  mea- 
surea  by  arbitration  ?" 

Some  further  correspondence,  which  is  immaterial,  ensued  before 
the  mandamus  was  issued. 

The  verdict  was  entered  for  the  Crown,  with  leave  to  the  defend- 
ants to  move  to  enter ,  the  verdict  and  the  judgment  for  them ;  the 
Court  to  be  at  liberty  to  draw  inferences  of  fact.  And  it  was  agreed 
that  the  jury  were  to  be  taken  to  have  found  that  the  defendants  had 
*denied  their  liabilitv  to  make  any  compensation,  but  that  the  r^ii  aqi 
prosecutor  had  not  claimed  any  specific  sum.  *- 
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Oray  had  obtained  a  rule  nisi  to  enter  the  verdict  for  the  defend- 
ants on  the  allegations,  in  the  return,  that  the  compensation  had  not 
been  determined  or  ascertained;  that  the  prosecutor  had  not  taken 
any  step  towards  having  the  same  determined  or  ascertained ;  that  he 
had  not  given  the  defendants  an j  notice  of  the  amount  of  his  claim  for 
compensation,  or  informed  them  whether  it  exceeded  20/. :  and  to  enter 
judgment  for  the  defendants,  on  the  grounds,  first,  that  the  allegation 
found  for  the  prosecator,  that  the  defendants  denied  their  liability,  was 
immaterial ;  secondly,  that  the  defendants  were  not  bound,  and  could 
not  take  any  step  towards  misiking  compensation,  until  they  had  notice 
of  the  amount  demanded,  and  the  writ  did  not  allege  that  they  had, 
and  the  facts,  as  they  appeared  at  the  trial  and  would  be  entered  on 
the  postea  found  by  the  verdict,  showed  that  no  such  notice  was 
given ;  thirdly,  that  the  writ  did  not  allege  that  any  specific  sum  was 
ever  demanded,  nor  whether  the  amount  was  under  or  over  20/. 

Phipson  now  showed  cause. — The  allegations  in  the  return,  set  forth 
in  the  rule,  do  not  entitle  the  defendants  to  have  the  verdict  entered 
in  their  favour ;  nor  are  they  entitled  to  judgment  on  the  grounds 
stated.    The  question  is,  whether  the  arbitration  clauses  in  the  Public 
Health  Act,  1848,  11  &  12  Vict.  c.  68,  apply  to  cases  where  the 
Local  Board  denies  all  liability  to  compensate  a  claimant,  or  whether 
they  are  restricted  to  cases  where  the  Board,  admitting  liability  to 
compensate,  disputes  nothing  but  the  amount  of  compensation  to  be 
*10821   °^^^*     ^^    ^  clear    that   these   clauses  apply  only  where 
^    ^liability  is  admitted,  and  amount  alone  is  in  dispute.     Sect 
144  enacts  "that  full  compensation  shall  be  made,  out  of  the  general 
or  special  districts  rates  to  be  levied  under  this  Act,  to  all  persons 
sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  this  Act;  and  in  case  of  dispute  as  to  amount  the  same 
shall  be  settled  by  arbitration  in  the  manner  provided  by  this  Act; 
or  if  the  compensation  claimed  do  not  exceed  the  sum  of  twenty 
pounds,  the  same  may  be  ascertained  by  and  recovered  before  justices 
in  a  summary  manner."     And  sect.  123  provides  for  the  appointment 
of  arbitrators,  "  in  case  of  dispute  as  to  the  amount  of  any  compensa- 
tion to  be  made  under  the  provisions  of  this  Act.''    The  Queen  p. 
Metropolitan  Commissioners  of  Sewers,  1  E.  &  B.  694  (E.  C.  L.  B. 
vol.  72),  is  a  conclusive  authority  to  show  that  there  can  be  no  arbitra- 
tion under  these  enaotments,  if  all  liability  to  make  compensation  is 
denied.    That  was  a  decision  upon  the  construction  of  The  Metropoli- 
tan Sewers  Act,  1848,  11  &  12  Vict.  c.  112,  ss.  69,  70^  the  lanma^ 
of  which  is  almost  identical  with  that  of  the  present  Act     So,  m 
Bradby  v.  Southampton  Local  Board  of  Health,  4  E.  &  B.  1014  (E.  C. 
L.  R.  vol.  82),  where  an  arbitrator  was  held  to  have  jurisdiction,  the 
ground  of  the  decision  was  that  the  facts  showed  that  there  wan  no 
other  question  in  dispute  between  the  parties  than  the  amount  of  the 
damages.    In  applying  for  a  mandamus,  instead  of  submitting  to  au 
arbitration,  the  prosecutor  has  followed  the  course,  pointed  out  by 
Grompton,  J.,  as  the  proper  one,  in  The  Queen  v.  Metropolitan  Com- 
missioners of  Sewers,  1  E.  &  B.  703,  where  he  says,  "  A  mandamus 
should  have  issued  requiring  the  Commissioners  to  make  compensation, 
^10831  ^       concur  in  appointing  an  ^arbitrator  to  determine  the 
^  amount."    The  present  mandamus  is  in  the  form  suggested 
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except  that  it  omits  to  ask  for  the  appointment  of  an  arbitrator ;  but 
it  was  ttuneceasary  to  do  so.  Nor  can  the  defendants  reljr  on  the 
proeecutor^s  failure  to  comply  with  the  preliminaries  to  an  arbitration 
required  by  the  statute ;  for,  the  dispute  not  being  one  as  ta  amount, 
it  was  not  incumbent  on  the  prosecutor  to  state  the  amount  of  his 
claim ;  so  that  the  provisions  of  the  statute  to  that  effect  have  no 
application.  The  prosecutor,  therefore,  is  now  entitled  to  a  peremp- 
tory mandamus. 

Chray  and  McMahon^  in  support  of  the  ru1e.-^The  mandamus  is 
altogether  misconceived,  and  not  in  the  proper  form.  How  are  the 
Local  Board  to  know  what  to  do  under  it?  The  amount  claimed 
not  being  properly  specified,  how  are  they  to  tender  the  amount 
really  due  for  compensation  ?  The  case  is  not  like  The  Queen  v.  The 
Corporation  of  Warwick,  10  A.  &  E.  386  (E.  C.  L.  R.  vol.  37),  where  the 
defendants  were  ordered  to  assess  the  compensation  claimed ;  there  it 
was  considered  that  they  were  the  judges  of  the  amount,  which  the 
present  defendants  are  not.  The  prosecutor  ought  to  have  named  the 
amount  of  his  claim,  and  to  have  submitted  it  to  arbitration.  [Lord 
Campbell,  C.  J. — The  mandamus  sets  out  an  excuse  for  the  prosecu- 
tor's not  having  complied  with  the  arbitration  clauses,  namely,  that 
the  defendants  have  denied  all  liability.]  In  The  Bradford  Local 
Board  of  Health  v.  Hopwood,  6  Weekly  Rep.  818,  Wood,  V.  C, 
refused  to  restrain  the  defendant^  by  injunction,  from  proceeding  to 
determine  by  arbitration,  under  sect.  123  of  the  Act,  the  t^iaqa 
^amount  of  compensation  to  be  paid  him  by  the  plaintiff  for  ^ 
damage  sustained  by  him,  notwithstanding  that  they  denied  all 
liability.  It  is  clear  that  sect.  144  contemplates  the  naming  an 
amount  as  the  first  act  to  be  done  by  the  claimant  in  every  case.  If, 
after  that,  the  liability  is  altogether  disputed  by  the  Board,  still  the 
arbitrator's  jurisdiction  to  ascertain  the  amount  is  not  taken  away. 
[Cbompton,  J. — ^Tbe  Queen  v.  Metropolitan  Commissioners  of  Sewers 
ia  against  you,  as  to  that.]  If  it  is  to  be  taken  that  an  arbitrator  has 
no  jurisdiction,  where  the  liability  is  disputed,  an  action,  at  all  events, 
not  a  mandamus,  is  the  proper  remedy  for  a  claimant.  Such  an  action 
would  be  brought  for  the  amount  which  had  been  first  claimed  from 
the  Board ;  and,  in  answer  to  it,  the  Board  might  plead  a  denial  of  their 
liability.  [Ebls,  J. — They  might  have  traversea  their  liability  in  the 
return  to  the  mandamus.] 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  our  judgment  must  be 
for  the  prosecutor,  and  that  a  peremptory  mandamus  ought  to  issue. 
The  question  really  is,  whether  the  mandamus  is  good  on  the  face  of 
it :  for,  if  not,  we  ought  not  to  affirm  it.  In  my  opinion  it  is  good. 
The  Public  Health  Act,  1848,  11  &  12  Yict.  c  68,  a.  144,  enacts  as 
follows.  [His  Lordship  read  the  section.]  That  imposed  an  absolute, 
complete,  and  indepenaent  obligation  on  the  Local  Board  to  make 
compensation  to  persons  who  have  sustained  damage.  An  application 
to  the  Board  by  the  prosecutor  for  such  compensatioa  was  met  by  a 
positive  refusal^  and  an  absolute  denial  of  all  liability  to  compensate 
him.  He  thereupon  applied  to  *this  Court  for  a  mandamus,  r«i  A05 
and  obtained  a  rule.  Wnen  cause  was  shown  against  that  rule  ■- 
the  defendants  mi^ht  have  admitted  their  liability,  but,  on  the  contrary, 
they  then  disputed  it    The  rule  was  made  ^beolute^  and  a  mandamus 
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isflued  which  recites  all  the  facts  necessary  to  bring  the  case  within 
sect.  144.  [His  Lordship  read  the  recitals  in  the  writ.]  Then,  after 
the  writ  has  showQ  that  the  defendants  denied  all  liability,  the  man- 
datory part  follows,  enjoining  them,  in  the  very  words  of  the  Act, 
to  cause  compensation  '*  to  be  made  out  of  the  general  or  special  di^ 
trict  rates  to  be  levied  under"  the  "  Act,"  to  the  prosecutor.  Mr. 
Gray  says  that  the  Act  points  out  a  legal  remedy,  namely  arbitration, 
which  the  prosecutor  should  have  pursued  in  the  first  instance.  Bm 
I  am  clear  that  an  arbitrator  would  have  had  no  jurisdiction,  inas- 
much as  it  plainly  appears,  both  from  the  maudamus  and  the  return, 
that  the  dispute  was  not  as  to  the  amount  of  compensation,  but  as  to 
the  defendants'  liability  to  make  any.  It  is  true  that,  in  the  retom, 
the  defendants  allege  that  they  never  did  deny  their  liability ;  but 
the  jury  have  found  that  fact  against  them. 

WiOHTMAN,  J. — The  Act  requires  the  Local  Board  of  Health  to 
make  compensation  for  damage  done  in  the  exercise  by  them  of  the 
powers  of  the  Act ;  and,  if  the  amount  payable  in  compensation  is 
disputed,  machinery  is  provided  for  ascertaining  it  by  arbitration. 
But  in  the  present  case  it  appears  that  the  Board  did  not  dispute  the 

ElaintifiF^s  claim  on  the  score  of  amount,  but  that,  as  has  been  found 
y  the  jur^  and  must  be  taken  to  be  the  fact,  they  denied  all  liability 
to  make  him  any  compensation  whatever.  Mr.  Gray,  on  their  behalf, 
^lORBl  ^^S^  ^^^^  *^^®  prosecutor  is  not  entitled  to  a  peremptory 
^  mandamus  against  them,  because  he  did  not  take  the  steps, 
under  the  Act,  which  the  Act  requires  to-be  taken  when  the  dispute 
is  one  of  amount.  But,  supposing  it  had  ultimately  turned  out  that 
the  defendants  were  not  liable,  the  expense  of  all  such  proceedings 
would  have  been  thrown  away ;  for  an  arbitrator  would  have  had 
power  only  to  inquire  into  the  amount  of  damage,  leaving  the  ques- 
tion of  liability  to  be  elsewhere  decided.  It  is  said  that  the  defend- 
ants will  have  difficulty  in  obeying  the  peremptory  mandamus,  as  it  will 
not  enjoin  them  to  pay  the  prosecutor  a  definite  sum.  But  they  can 
easily  ascertain  what  amount  will  fully  compensate  him. 

Eblb,  J. — Persons  sustaining  damage  by  reason  of  the  exercise  of 
the  powers  of  the  Act  are,  by  sect.  144,  to  be  fully  compensated  oat 
of  the  rates.  The  mandamus  recites  all  the  facts  which  are  necessary 
to  bring  the  prosecutor's  case  within  that  section.  The  section  im- 
poses a  duty  on  the  Local  Board  to  make  the  compensation,  and  the 
prosecutor  has  a  right  to  a  mandamus  enjoining  them  to  perform  that 
duty.  It  appears,  upon  this  record,  that  there  was  no  dispute  as  to 
amount :  and,  that  being  so,  the  parties  are  surely  not  bound  to  create 
such  a  dispute.  It  follows,  that  the  prosecutor  had  no  occasion  to 
observe  the  requirements  of  the  statute  which  relate  only  to  the  case 
of  such  a  dispute. 

Gbohpton,  J. — I  have  felt  some  difficulty  in  the  course  of  the  argu- 
ment. But  I  agree  that  our  judgment  should  be  for  the  prosecutor. 
The  writ  of  mandamus  may  be  general  in  its  terms,  and  greater  oer- 
*10871  ^^°^y  ^^  ^required  in  the  return.  Here  the  mandamus  states 
-'  the  case  sufficiently  to  show  the  duty  imposed  upon  ihe 
defendants  by  the  Act.  It  is  true,  that  the  Act  points  oat  a  certain 
course  to  be  pursued,  when  the  amount  of  compensation  is  disputed. 
But  the  m^aamus  puts  the  prosecftitor's  case  on  the  ground  that  the 
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defendants  have  altogether  denied  any  liability.  In  the  return,  mat- 
ters are  relied  upon  which  would  be  material  only  had  there  been  a 
Suestion  of  amount.  It  having  been  found  that  the  defendants  did 
eny  their  liability,  the  return  comes  merely  to  this,  that  the  prosecu- 
tor has  not  done  what,  under  the  circumstances,  he  was  not  bound  to 
do ;  for  The  Queen  v.  Metropolitan  Commissioners  of  Sewers  shows, 
conclusively,  that  an  arbitrator  would  have  had  no  jurisdiction  unless 
the  dispute  was  limited  to  the  amount  of  compensation.  The  return 
ongl^t  to  have  stated  that  there  was  a  dispute  as  to  amount ;  as  it  does 
not  do  BO,  and  as  the  jury  have  found  that  there  was  a  dispute  as  to 
liability,  we  must  hold  that  the  allegations  in  the  return,  found  for  the 
defendants,  are  wholly  immaterial.  The  only  allegation  which  raised 
a  valid  defence,  that,  namely,  that  the  defendants  did  not  deny  their 
liability,  was  disproved.  Bule  discharged. 


♦IN  THE  EXCHEQUER  CHAMBER.         [*1088 

(Error  from  the  Queen's  Bench.) 

The  QUEEN,  on  the  prosecution  of  HANS  RINGLAND,  v.  The 
BURSLBM  Local  Board  of  Health.     [June  14,  I860.] 

For  head-note,  tee  antd,  p.  1077. 

Fbom  the  above  decision  the  defendants  appealed. 

The  case  was  now  argued(a)  bv  Ghray,  for'  the  appellants.  His  argu- 
ment, which  was  in  substance  the  same  as  in  the  Court  below,  suffi- 
ciently appears  from  the  judgment  of  Williams,  J. 

Phipaan^  for  the  respondent,  was  not  called  upon. 

WiLUAMS,  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  affirmed.  The  question  raised 
is,  whether,  when  a  person  entitled  to  have  compensation  made  to  him 
nnder  the  provisions  of  The  Public  Health  Act,  1848,  applies  to  a 
Local  Board  for  compensation,  and  is  met  with  a  denial  of  their  lia- 
bility, it  is  a  proper  case  for  a  mandamus.  Prim&  facie,  a  mandamus 
is  the  proper  remedy ;  the  object  being  to  compel  a  public  body  to 
perform  a  public  duty.  But  two  answers  are  set  up  to  that  proposi- 
tion. First,  it  is  said  that,  looking  at  the  provisions  of  the  Act,  and 
construing  them  by  analogy  to  those  of  The  Lands  ^Clauses  r«|  aoq 
Consolidation  Act,  184d,(i)  the  applicant's  proper  course  '- 
would  have  been  to  have  taken  steps  pursuant  to  sect.  144(c^  of  the 
Act,  to  have  the  amount  of  compensation  fixed ;  then  to  have  brought 
an  action  to  recover  the  amount  so  fixed,  in  which  action  the  question 
of  the  defendants'  liability  might  have  been  raised  and  decided.  And, 
certainly,  the  decision  of  Y.  G.  Wood,  in  The  Bradford  Local  Board 
of  Health  r.  Hopwood,  6  Weekly  Rep.  818,  is  in  &vour  of  that  view. 
That  decision,  however,  if  upheld,  involves  the  necessity,  in  all  cases 
where  there  is  a  doubt  whether  or  not  a  claimant  is  entitled  to  com- 

(ff)  Before  Wllliiime.  J.,  Willee,  J.,  and  Bylei,  J.,  Martio,  B.,  and  CbaDoelU  B. 
(»)  Slit.  8  Viet  «.  18,  f.  68.  (•)  Cited  anU,  p.  1081. 
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pensation,  of  an  expensive  inquiry  in  tbe  first  instance,  whicb  roaj. 
in  the  result,  prove  to  have  been  entirely  futile.  As  we  find  nothing 
in  the  Act  which  constrains  us  to  adopt  that  view,  we  prefer  to  follow 
the  opinion  of  the  Court  of  Queen's  Bench,  that  the  question  of  lia- 
bility should  be  settled,  in  the  first  instance,  by  proceedings  under  a 
mandamus.  Secondly,  it  is  said,  that  the  applicant  ought  to  have 
claimed  a  particular  amount,  and  that  the  case  was  not  ripe  for  a  man- 
damus until  that  step  had  been  taken.  But  we  are  of  opinion  that 
such  a  step  was  unnecessary.  It  would  be  difficult  to  point  out  what 
would  be  the  utility  of  making  any  such  claim.  It  would  not  regu- 
late either  the  claim  of  a  mandamus,  or  the  future  rights  of  the  par- 
ties ;  and  it  is  no  answer  to  the  mandamus  to  say  that  a  step  was  not 
taken  which,  if  taken,  could  have  resulted  in  no  advant^e  to  either 
side.  It  is  further  urged  that  this  mandamus  is  too  general,  as  it  does 
not  show  how  compensation  is  to  be  made  to  the  applicant,  or  to  what 

*10001  ^™^^^^-  ^^^  ^  ^^^  Board  do  their  duty,  there  will  be  *no 
^  difficulty  on  that  score ;  and  if  the  parties  cannot  agree  upon 
the  proper  course  to  be  pursued,  it  will  be  competent  to  the  applicant 
to  put  in  motion  sect.  144,  in  order  to  have  the  amount  of  compensa- 
tion fixed. 

WiLLES,  J. — It  is  very  possible  that  there  were  circumstances  before 
Wood,  V.  Cm  not  stated  in  the  report  of  The  Bradford  Local  Bovdof 
Health  v,  Hopwood,  which  would  explain  the  apparent  inconsistency 
between  that  case  and  The  Queen  v.  Metropolitan  Commissioners  of 
Sewers,  1  E.  &  B.  694  (E.  C.  L.  R.  vol.  72). 

Mabtik,  B.,  Channsll,  B.,  and  Btlss,  J.,  concurred. 

Judgment  affirmed. 

The  remaining  cases  of  Trinity  Term,  for  want  of  space  in  this 
volume,  are  placed  in  YoL  £L 
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IN  THE  HOUSE  OF  LORDS. 

DOE  d.  EVEBS  v.  CHALLIS.    F^.  17, 18;  Juw  11 ;  July  8, 

1869<<i) 

DeriM  to  B.  for  life,  eontiDgeiit  Mmftlnder  to  ber  unborn  ebildren  as  tenants  In  eommon  in 
fee ;  devise  over  to  ber  one  brother,  J.,  aad  two  sisters,  8.  nnd  A.,  for  life,  in  equal  shares,  with 
oontingent  remainders  in  fee  to  tbeir  respeotire  ebildren  as  to  snob  sbaces.  Then  followed  a 
limitation,  **  And  further,  in  ease  of  the  death  of  my  said  son,  or  either  of  my  said  two  daagb- 
ters,  without  having  a  child,  if  a  son  who  ihall  lire  to  attain  the  age  of  twentj-three  years,  or 
if  a  daughter  who  shall  lire  to  attain  the  age  of  twenty-one  yoan,**  gift  orer  in  farour  of  the 
ebildren  of  the  snrriring  brother  and  sisters.  B.  died  without  ebildren.  A.,  one  of  the  two  sis- 
lers,  died  without  baring  bad  a  child: — Held,  that  on  A.'s  death  the  limitation  over  took  effect 
as  ft  eootingent  remainder,  for  thai  the  event  of  A.  dying  without  having  bad  a  ebild  was  in- 
eluded  in  the  event  of  dying  without  having  ebildren  who  attained  twen^-three^  and  might  be 
separated  from  it,  and  treated  as  a  distinet  devise ;  and,  not  being  in  itself  too  remote,  It  took 
effoet  on  the  determination  of  the  particular  estate. 

This  was  a  proceeding  in  error  on  a  judgment  of  the  Court  of  Ex- 
chequer CbamDer,(&)  which  had  reversed  a  previous  judgment  of  the 
Court  of  Queen's  Bench.(c) 

At  the  trial,  before  Coleridge,  J.,  at  the  Sittings  for  London  after 
Michaelmas  Term,  1849,  the  jury  found  a  special  verdict,  which  stated 
that  Thomas  Dolley,  bein^  seised  of  certain  freehold  premises,  duly 
made  and  published  his  will,  bearing  date  the  12th  of  June,  1819,  the 
parts  of  which  affecting  the  present  question  are  as  follows : — 

"  I  give  to  the  said  Thomas  Challis  and  John  Brogden  all  those  my 
two  freehold  houses,  &c.,  to  hold  all  the  said  last-mentioned  premises, 
&c.,  unto,  the  said  T.  Challis  and  J.  Brogden,  their  heirs,  &c.,  according 
to  the  tenure  thereof,  during  the  natural  life  of  my  daughter  Anne 
Dolley,  upon  trust  that  they,  the  said  T.  Challis  and  J.  Brogden,  and 
the  survivor  of  them,  do  pay  or  permit  my  said  daughter  Anne,  from 
the  quarter-day  next  after  my  decease,  to  receive  and  take  the  rents 
and  profits  of  the  said  last-mentioned  freehold  and  leasehold  premises, 
&c.,  for  and  during  the  term  of  her  natural  life,  to  and  for  her  own 

(a)  M  L.  J.,  Q.  B.  131 ;  5  Jur.  825.    Decided  in  the  Sittings  after  Trfaiity  Term,  18M. 
(*)  18  Q.  B.  281  (E.  C.  L.  R.  vol.  83)  j  a.  c  21  L.  J.,  N.  8^  Q.  B.  SIT. 
(e)  28  L.  J.,  N.  S.,  Q.  B.  118. 
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Bole  and  separate  use  and  benefit  only,  independent  of  the  debts,  con* 
trol,  or  engagements  of  any  husband  or  husbands  with  whom  she  may 
marry.    And  I  do  declare  that  her  receipts  alone  shall  only  be  good 
discharges  for  such  rents,  &c.,  she,  my  said  daughter  Anne,  paying  all 
ground-rent,  and  keeping  all  the  said  premises  in  good  repair,  and  also 
the  buildings  insured  from  loss  or  damage  by  fire.    And  from  and 
immediately  after  the  decease  of  my  said  daughter  Anne,  I  give  the 
said  last-mentioned  pr^mipes  unto  such  child  or  cbildven  as  she  may 
have,  if  a  son  or  sons  who  shalMive  to  attain  the  age  of  twenty-three 
years,  and  if  a  daughter  or  daughters  who  shall  live  to  attain  the  age 
of  twenty-one  years,  their  respective  heirs  and  assigns,  as  tenants  in 
common ;  and  m  case  of  the  death  of  any  child  or  children  of  her,  my 
said  daughter  Anne,  if  a  son  or  sona  under  the  age  of  twenty-three 
years,  and  if  a  daughter  or  daughters  under  the  age  of  twenty -one 
years,  the  share  or  shares  of  each  child  or  children  dying  under  such 
ages  to  go  to  the  survivors  and  survivor  of  such  child  and  children 
attaining  the  said  age  or  jages,  their  heirs  and  assigns,  in  equal  shares, 
as  tenants  in  common.     And  in  case  my  said  daughter  Anne  has  only 
one  child,  if  a  son  that  shall  live  to  attain  the  age  of  twenty -three 
years,  or  if  a.  daughter  who  shall  live  to  the  age  of  twenty-one  rears, 
I  give  all  the  said  last-mentioned  premises  unto  such  only  child,  if  a 
son  at  his  age  of  twenty-three  years,  or  if  a  daughter  at  her  age  of 
twenty-one  years,  his  or  her  heirs  and  assigns.    And,  further,  in  case 
my  said  daughter  Anne  shall  die  without  issue,  or  in  case  all  the 
children  which  my  said  daughter  may  have  shall  die,  if  a  son  or  sons 
under  the  age  of  twenty-three  years,  or  if  a  daughter  or  daughters 
under  the  age  of  twenty-one  years,  then  I  give  all  the  said  last-men- 
tioned premises  unto  the  said  T.  Challis  and  J.  Brogden,  their  heirs, 
&c.,  during  the  respective  lives  of  my  said   son  John   Dolley  and 
daughters  Sarah  Ward  and  Elizabeth  Maria  Dolley,  in  trust  to  pay  or 
permit  my  said  son  and  my  two  last-named  daughters  to  receive  aad 
take  the  rents,  profits,  and  annual  income  thereof,  for  and  during  their 
respective  natural  lives,  in  equal  shares ;  the  shares  of  my  said  two 
dauffhters  to  be  for  their  separate  uses  only,  independent  of  any  hus- 
band or  husbands.     And  upon  the  decease  of  my  said  son  and  two 
last-named  daughters,  I  give  the  share  of  such  of  them  so  dying  unto 
his  or  her  children,  if  a  son  or  sons  at  his  or  their  age  of  twenty-three 
years,  and  if  a  daughter  or  daughters  at  the  age  of  twenty-one  yesr^ 
his,  her,  and  their  heirs  and  assigns,  if  more  tlmn  one,  in  equab  bares, 
as  tenants  in  common,  and  if  only  one  child,  to  such  only  child,  if  a 
son  at  the  age  of  twenty -three  years,  and  if  a  daughter  at  the  age  of 
twenty-one  years,  his  or  her  hem  and  assigns.    And,  further,  in  ease 
of  the  death  of  my  son  or  either  of  my  said  two  daughters  without 
leaving  a  child  who  shall  live  to  attain  the  ages  aforesaid,  I  give  the 
part  and  parts  such  children  or  child  would  have  had  and  b^  enti- 
tled unto  as  aforesaid  unto  the  child  or  children  of  my  said  son  and 
two  daughters,  having  issue  living,  if  a  son  to  attain  the  age  of  twea- 
ty-three  years,  or  a  daughter  or  daughters  living  to  the  age  of  twenty* 
one  years;  if  two^  my  said  last-named  children  have  such  cfaildrea 
or  child,  to.  them,  her,  or  him,  their,  his,  or  her  heihs  and  assigns^  as 
taking  eaual  shares  from  his  or  her  father  or  mother,  his,  her,  and  tbeif' 
heirs  and  assigns,  and  if  only  one  of  them  my  said  son  and  two 
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daughters  leaves  issue,  if  a  son  that  lives  to  the  age  of  twenty-three 
years,  or  if  a  daughter  that  lives  to  attain  the  age  of  twenty-one  years, 
then  I  give  the  whole  of  such  last-mentioned  estate  and  premises  unto 
such  issue,  if  more  than  one,  in  equal  shares,  their  respective  heirs 
and  assigns,  as  tenants  in  common^  and  if  only  one,  his  or  her  heirs 
and  assigns. 

^'I  likewise  give  to  the  said  T.  Ohallis  and  J.  Broken  all  those  my 
four  other  freehold  houses,  &c.,  to  hold  all  the  said  last-mentioned 
houses^  &G.J  unto  the  said  T.  Ghallis  and  J.  Brogden,  their  heirs,  &a, 
during  the  natural  life  of  my  daughter  Elizabeth  Maria  DoUey,  upon 
trust  that  they,  the  said  T.  Ghallis  and  J.  Brogden^  and  the  survivor 
of  them,  his  heirs,  &c.,  do  pay  or  permit  my  daughter,  the  said  Eliza- 
beth Maria,  from  the  quarter-day  next  after  my  decease,  to  receive 
and  take  the  rents  and  profits  of  the  said  last-mentioned  premises,  &o., 
for  and  during  tbe  term  of  her  natural  life,  to  and  for  her  own  sole 
and  separate  use  only,  independent  of  the  debts,  control,  or  engage^ 
ments  of  ^any  husband  or  husbands  with  whom  she  may  marry.  And 
I  declare  that  her  receipt  alone  shall  only  be  good  discharges  for  all 
such  rents,  profits,  and  proceeds ;  she,  my  last-named  daughter,  keep- 
ing all  the  said  premises  in  good  repair,  and  all  the  buildings  insured 
from  loss  or  damage  by  fire.  And  from  and  immediately  after  the 
decease  of  my  said  daughter  Elizabeth  Maria,  I  give  all  the  last«men« 
tioned  premises,  &c.,  unto  such  of  her  children  as  she  may  have,  if  a 
son  or  sons  who  shall  live  to  the  age  of*  twenty-three  years,  and  ,if  a 
daughter  or  daughters  who  shall  live  to  the  age  of  twenty-one  years,, 
their  respective  heirs  and  assigns,  as  tenants  in  common;  and  in  case 
of  the  death  of  any  child  or  children  which  my  said  daughter  Eliza- 
beth Maria  may  have,  if  a  son  or  sons  under  the  age  or  ages  of  twenty* 
three  years,  or  if  a  daughter  or  daughters  under  the  age  of  twenty- 
one  years,  the  share  or  shares  of  such  child  or  children  so  dying  to 
go  to  the  survivors  or  survivor  of  such  child  and  children  attaining 
such  ages;  if  more  than  one,  their  heirs  and  assigns,  in  equal  shares, 
as  tenants  in  common;  And  in  case  my  said  daughter  Elizabeth 
Maria  has  only  one  child,  if  a  son  that  shall  live  to  the  age  of  twenty- 
three  years,  or  if  a  daughter  that  shall  live  to  the  age  of  twenty -one 
years,  I  give  all  the  said  last-mentioned  premises  unto  such  only  child 
so  attainmg  such  age,  his  or  her  heirs  and  assigns.  And  also,  in 
case  all  the  children  of  my  said  daughter  Elizabeth  Maria  shall  die, 
if  a  son  or  sons  under  the  age  of  twenty-three  years,  or  if  a  daughter 
under  the  age  of  twenty-one  years,  or  if  she  has  none,  I  give  all  the 
said  last-mentioned  premises  unto  the  said  T.  Ghallis  and  J.  Brogden, 
their  heirs,  Ac.,  during  the  respective  lives  of  my  said  son  John  Dolley 
and  daughters  Sarah  Ward  and  Anne  Dolley,  upon  trust  to  pay  or 
permit  my  said  son  and  two  last^nafened  daughters  to  receive  and  take 
the  rents,  profits,  and  annual  income  thereof  for  and  during  their  re? 
spective-i^itural  lives,  in  equal  shares;  the  share  of  my  said  two 
daughters  to  be  for  their  separate  uses  only,  and  indei>enaent  of  any 
husband  or  husbands.  And  upon  the  decease  of  my  said  son  and  two 
last-named  daughters,  I  give  the  share  of  such  of  them  so  dying  unto 
his  or  her  children,  if  a  son  or  sons  living  to  attain  the  age  of  twen-i 
ty-tbree  years,  and  if  a  daughter  or  daughters  living  to  attain  the  age 
of  twenty -one  years^  his,  her,  and  their  heirs  and  assigns,  if  moie  than 
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one,  in  equal  shares,  as  tenants  in  common ;  and  if  only  one  cliild,  to 
snch  only  child,  his  or  her  heirs  and  assigns.  And,  further,  in  case 
of  the  death  of  my  said  son,  or  of  either  of  my  said  two  daughters 
without  leaving  a  child,  if  a  son  that  shall  live  to  attain  the  age  of 
twenty-three  years,  or  if  a  daughter  who  shall  live  to  attain  the  i^ 
of  twenty-one  years,  I  give  the  part  and  parts  such  children  or  chud 
would  be  entitled  to  as  aforesaid  unto  the  child  or  children  of  my  said 
son  and  two  daughters  having  issue,  if  a  son  or  sons  living  to  the  age 
of  twenty-three  years,  and  if  a  daughter  or  daughters  living  to  attain 
the  age  of  twenty -one  years ;  if  two  of  my  last-named  children  have 
such  children  or  child,  to  them,  his  or  her  heirs  and  assigns,  as  taking 
in  equal  shares  from  his  or  her  father  or  mother,  his,  her,  and  their 
heirs  and  assigns ;  and  if  only  one  of  them  my  said  son  and  two 
daughters  leaves  issue  that  lives,  if  a  son  or  sons,  to  the  age  of  twenty- 
three  years,  if  a  daughter  or  daughters  to  attain  the  age  of  twenty-one 
years,  then  I  give  the  whole  of  such  last-mentioned  estate  and  pre- 
mises unto  such  issue,  if  more  than  one,  in  equal  shares,  their  respective 
heirs  and  assigns;  and,  if  only  one,  to  such  one,  his  or  her  heirs  and 
assigns,  at  the  ages  aforesaid/' 

The  said  T.  Dolley  died  seised  of  the  premises  in  the  will  and  in  the 
declaration  mentioned,  on  the  26th  of  March,  1821,  without  altering 
or  revoking  the  said  will.  At  the  time  of  the  execution  of  hia  will, 
and  at  the  time  of  his  death,  the  said  T.  Dolley  had  one  son,  John 
Dolley  (mentioned  in  the  will),  and  a  daughter,  the  said  Anne  Dolley 
(mentioned  in  the  wiU),  and  another  daughter,  the  said  Elizabeth 
Maria  (mentioned  in  the  will),  and  another  daughter,  the. said  Sarah 
Ward  (mentioned  in  the  will),  and  a  daughter,  named  Margaret  Cress- 
well,  who  was  married  to  a  person  named  White,  and  died  in  the  year 
1834.  There  had  been  another  son  besides  the  said  John  Dolley;  but 
such  other  son,  whose  name  was  Thomas,  was  dead  before  the  date  of 
the  will.     He  died  unmarried. 

On  the  25th  of  June,  1806,  the  said  J.  Dolley  intermarried  with 
Mary  Anne  Carr.  On  the  18th  of  August,  1888,  the  said  Elizabeth 
Mari9  Dolley,  having  married  J.  Doxsey,  died,  never  having  had  a 
child.  On  the  Slst  of  March,  1847,  the  said  Anne  Dolley,  having  in- 
termarried with  one  Isaac  Aikerman,  died,  never  having  had  a  child. 
On  the  27th  of  February,  1880,  the  said  Sarah  Ward  died,  leaving 
seven  children,  namely,  three  sons  and  four  daughters,  all  bom  before 
the  death  of  the  testator,  that  is  to  say,  William  Ward,  who  was  bom 
in  1804 ;  Sarah  Anne,  who  was  born  in  1806 ;  Mary,  who  was  bom  in 
1808 ;  Thomas,  who  was  bom  in  1810 ;  Ellen  Jane,  who  was  born  in 
1812;  James,  who  was  born  in  1814;  and  Elizabeth,  who  was  boro 
in  January,  1821. 

On  the  Slst  of  January,  1809,  Mary  Anne  Dolley,  one  of  the  lessors 
of  the  plaintiff,  the  child  of  the  said  J.  Dolley  and  Mary  Anne  his 
wife,  was  born,  and  is  still  living.  The  said  J.  Dolley  and  Mary 
Anne  his  wife  had  two  daughters  living  at  the  time  of  the  death  of 
the  testator,  and  who  were  also  alive  at  the  death  of  the  said  Anne 
Dolley,  namely,  Mary  Anne  Dolley,  one  of  the  lessors  <^  the  plain- 
tiff, born  as  aforesaid  on  the  said  Slst  of  January,  1809,  and  one  Eliaa- 
faeth  Sarah,  born  the  25th  of  December  1820  aforesaid,  afterwards 
married  to  one  G-.  Huddleston.    They  (the  said  J.  Dollev  and  Mary 
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Anne  his  wife)  had  also  a  daughter  named  Clarissa ;  she  was  bom 
after  the  death  of  the  testator,  and  died  an  infant,  that  is  to  say,  about 
a  year  after  her  birth.  On  the  21st  of  December,  1834,  the  said 
Mary  Anne  DoUey,  one  of  the  lessors  of  the  plaintiff,  married  T. 
H.  Evers,  one  of  the  lessors  of  the  plaintiff.  The  said  J.  Dolley  men- 
tioned in  the  will  was  and  is  the  eldest  son  of  the  said  testator  and 
his  wife,  and  the  heir  at  law  of  the  said  testator,  and  is  still  living. 
But  whether  or  not,  &c. 

The  Court  of  Queen's  Bench  gave  judgment  for  the  plaintiff  in 
error.  The  Court  of  Exchequer  Chamber  reversed  that  judgment, 
CD  the  ground  that  the  event  on  which  the  limitation  over  in  favour 
of  the  plaintiff  was  to  take  effect  was  too  remote ;  that  although  the 
event  of  Anne's  not  leaving  a  child  who  should  live  to  attain  twenty* 
three  included  in  it  the  event  which  had  happened,  of  Anne's  not 
having  had  any  child  at  all,  the  compound  eveut  could  not  be  sepa- 
rated into  two  parts,  so  as  to  treat  the  limitation  over  as  one  depend- 
ing on  Anne's  not  having  any  children.  This  decision  was  brought 
up  by  error  to  this  House. 

The  following  judges  attended  the  argument : — Wightman,  J.,  Wil- 
liams, J.,  Crompton,  J.,  Martin,  B.,  Bramwell,  B.,  and  Watson,  B. 

Malins  and  Oreene  {O.  Atkinson  was  with  them),  for  the  plaintiff  in 
error. — They  contended  that  the  limitation  after  that  of  Anne  dying 
without  issue  was  a  contingent  remainder,  and  not  an  executory  devise, 
and  that  the  limitation  was  not  void  for  remoteness.  They  cited — Doe 
d.  Dolley  v.  Ward,  9  Ad.  &  B.  582  (E.  C.  L.  R.  vol.  86),  s.  o.  8  Law  J. 
fiep.  (N.  B.)  Q.  B.  154 ;  Luddington  v.  Kime,  1  Ld.  Baym.  208 ;  Festing 
9.  Allen,  12  M.  &  W.  279  ;t  s.  c.  13  Law  J.  Bep.  (K.  8.)  Exch.  74;  Cole 
V.  Sewell,  2  H.  L.  Cas.  186;  Leake  v.  Bobinson,  2  Mer.  868;  Doe  d.  Her- 
hert  V.  Selby,  2  B.  &  C.  926  (E.  C.  L.  R.  voL  9) ;  Jones  v.  West- 
combe,  1  Eq.  Ca.  Abr.  245 ;  Gulliver  v.  Wicket,  1  Wils.  105 ;  Avelyn 
V.  Ward,  1  Yes.  420 ;  Fearne's  Cont.  Bem.  and  Ex.  Dev.  618 ;  Mead- 
ows  V.  FtLTrj,  1  Yes.  &  B.  124 ;  Wilson  v.  Mount,  2  Beav.  397 ;  Ca- 
wardine  t;.  Gawardine,  1  Eden.  27;  Goodtitle  v.  Billington,  Dougl.  753; 
Doe  d.  Hatris  v.  Howell,  10  B.  &  C.  191  (E.  C.  L.  B.  vol.  21),  s.  c.  8 
Law  J.  Bep.  K.  B.  123 ;  Monypenny  i'.  Dering,  7  Hare  568 ;  Long- 
head d.  Hopkins  t;.  Phelps,  W.  Black.  704;  Crump  v.  Norwood,  7 
Taunt  862  (E.  C.  L.  B.  vol.  2) ;  Goring  r.  Howard,  16  Sim.  895. 

BoU  and  Oeorge  Simpaon,  for  the  defendant  in  error,  contended 
that  the  gift  over  was  clearly  an  executory  devise,  that  it  was  to 
receive  its  construction  on  the  death  of  the  testator,  that  either 
Anne  or  Elizabeth  Maria  might  have  had  a  son  who  attained  twenty- 
two,  but  died  under  twenty-three,  and  no  other  child,  and  then  the 
limitation  over  would  have  taken  effect  on  the  cesser  of  the  estate  in 
fee  simple  of  such  a  son,  at  a  time  more  distant  from  the  testator's 
decease  than  beyond  a  life  in  being  at  her  decease,  and  the  period  of 
twenty -one  years,  and  consequently  such  limitation  would  be  void  for 
remoteness.  They  commented  on  the  cases  already  cited,  and  cited  in 
addition — Jee  r.  Audley,  1  Cox,  C.  C.  824 ;  Proctor  v.  The  Bishop  of 
Bath  and  Wells,  2  H.  Black.  358;  Ware  v.  Polhill,  11  Yes.  260; 
Marshall  i;.  Holloway,  2  Swanst.  482 ;  Salisbury  v.  Hertford,  2  Yes. 
&  B.  64 ;  Monypenny  t;.  Dering,  2  De  Gex,  M.  &  G.  145, 180 ;  8.  0.  20 
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Law  J.  Bep.  (N.  s.)  Chanc.  158 ;  Bromfield  9.  Growder,  1  N.  R-  318 ; 
Sugden's  Law  of  Property,  286,  et  seq. 

[Lord  Orakwobth  mentioned  Dangannon  v.  Smith,  12  CL  &  F. 
546.] 

MaUnB  replied. 

The  following  question  was  pnt  to  the  Judges : — 

''Neither of  the  testator's  daughters,  Elisabeth  Maria  and  Anne, 
ever  having  had  any  issue,  and  Anne,  the  survivor,  having  died  in 
1847,  does  the  will  contain  any  valid  devise  on  her  death  to  the  chil- 
dren of  John  and  Sarah  of  the  propertv  originally  given  to  Elizabeth 
Maria  and  Anne  respectively  for  their  lives  ?" 

June  11. — WiOHTMAN,  J.,  delivered  the  unanimous  opinion  of  the 
Judges.-^My  Lords, — For  the  purpose  of  considering  the  question 
proposed  by  your  Lordships,  it  will  not  be  necessary  to  state  in  detail 
the  terms  of  the  devises  and  limitations  in  the  will,  as  they  are  stated 
shortly  in  the  case  of  the  defendant  in  error,  and  somewhat  more  at 
length,  but  very  distinctly  and  correctly,  in  the  judgment  of  the  Court 
of  Exchequer  Chamber. 

The  question  in  effect  is,  whether  the  Court  of  Queen's  Bench  was 
right  in  holding  that  the  devise  over  to  the  children  of  John  and 
Sarah  took  effect  as  a  contingent  remainder  on  the  death  of  Anne 
without  issue,  or  whether  the  Court  of  Exchequer  Chamber  was  right 
in  holding  that  the  devise  over  to  the  children  of  John  and  Sarah 
was  one  indivisible  executory  devise,  which  oould  not  be  split  or  sep- 
arated into  two  parts. 

Upon  this  point,  the  decision  of  the  Court  of  Exchequer  Chamber 
seems  to  be  mainly  founded  upon  the  judgment  of  Sir  William  Grant 
in  the  case  of  Leake  t;.  Bobinson.    In  that  case  the  limitation  over 
was  to  the  whole  of  a  class,  of  whom  some  were  capable,  and  others 
incapable ;  and  it  was  held,  by  Sir  William  Grant,  that  such  a  limita- 
tion could  not  be  divided  and  be  good  as  an  executory  devise  for  such 
as  were  capable,  and  bad  for  those  that  were  incapable.    The  class  was 
indivisible,  except  by  the  testator  himself;  for,  if  divided  after  his  death, 
it  might  be  that  the  persons  of  the  class  who  were  by  laW  incapable 
of  taking  in  remainaer  were  the  very  persons  in  favour  of  whom  he 
included  the  whole  class ;  and  thereiore,  if  the  devise  were  split,  the 
persons  who  would  take  might  not  be  those  whom  it  was  the  inten- 
tion of  the  testator  to  benefit.    But  the  present  ease  is  upon  this  point 
clearly  distinguishable;  and  the  limitation  over  seems  to  be  in  its 
nature  divisible,  the  having  no  child  at  all  being  one  contingency,  and 
the  having  a  child  which,  if  a  son  does  not  reach  the  age  of  twenty- 
three,  or  if  a  female  twenty-one,  being  the  other.    In  Doe  d.  Herbert 
V.  Selby  it  was  held,  that  an  estate  mieht  be  devised  over  in  either  of 
two  events,  and  that  in  one  event  the  devise  may  operate  as  a  contin- 
gent remainder,  and  in  the  other  as  an  executory  devise ;   and  the 
Court  of  Queen's  Bench  in  its  judgment  in  the  present  case,  considers 
that  it  was  governed  by  the  case  of  Doe  v,  Selby. 

It  is  admitted  by  the  Court  of  Exchequer  Chamber,  that  by  the  words 
used  by  the  testator  in  the  limitation  over  he  intended  to  include  two 
events:  first,  the  event  of  Anne  never  having  ^  child  at  all,  and  the 
compound  event  of  her  having  a  child  and  that  child  dying  within  the 
prescribed  age.     The  first  event,  if  it  stood  alone,  was  legal.    The 
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second  event  was  too  remote  to  take  effect  according  to  law.  The 
Court  of  Exchequer  Chamber,  however,  was  of  opinion,  that  the  tes- 
tator included  all  these  events,  some  legal,  others  illegal,  in  one  class, 
and  that  the  Court  could  not  separate  them ;  that  the  true  meaning  of 
the  clause  was,  '^in  any  event  which  can  happen  in  which  Anne  dies 
leaving  no  child,  who  if  male  attains  twenty-three  years,  or  if  female, 
twenty -one,  I  give  the  estate  over." 

The  whole  question,  therefore,  as  before  observed,  is,  whether  the 
clause  for  carrying  the  estate  over  is  divisible  or  not.  If  it  is,  the 
appellants  ought  to  succeed,  if  not,  the  respondents  ought  to  succeed. 
The  terms  used  in  the  limitation  over  include  two  contingencies :  and 
would  there  have  been  any  real  difference  if  the  terms  had  been  to 
Anne  for  life^  with  remainder  to  her  children  in  fee,  and  if  she  have 
no  child,  or  if  she  have  a  child  who  if  a  son  shall  not  attain  twenty- 
three  years,  or  if  a  daughter  who  shall  not  attain  twenty -one  years, 
then  over?  In  such  case  it  can  hardly  be  doubted  but. that  the  estate 
would  be  devised  over  in  either  of  two  events^  and  that  in  one  event 
the  devise  over  would  be  good  as  remainder,  though  the  second  alter- 
native would  be  objectionable  as  an  executory  devise  on  the  ground 
of  remoteness.  The  Court  of  Exchequer  Chamber  remarks,  that  in 
the  cases  of  Jones  v.  Westcorabe,  Gulliver  v.  Wickett,  and  the  other 
cases  cited  upon  the  argument,  the  limitations  over,  whether  divisible 
or  not,  were  in  any  event  legal,  and  those  cases,  therefore,  do  not  affect 
the  question  in  this,  which  turns  upon  the  divisibility  of  the  contin- 
gencies; and,  commenting  upon  the  case  of  Murray  v.  Jones,  the  Court 
observes,  ''that  if  Lady  Bath  had  separately  stated  in  her  will  the  two 
contingencies  in  either  of  which  Mrs.  Markham  was  to  take,  each 
would  have  been  legal,  and  her  including  them  in  one  expression 
made  no  difference.  It  is  like  expressing  the  individuals  of  a  class 
all  of  whom  can  legally  take,  which  will  be  good;  but  the  reverse  is 
the  case  if  some  of  the  individuals  cannot  legally  take."  That  was 
the  case  in  Leake  v.  Bobinson,  which  is  clearly  distinguishable  from 
the  present,  for  the  reasons  already  stated ;  and  it  may  indeed  be  cited 
as  an  authority  to  show  that  the  limitation  over  in  that  case  might 
have  been  good,  if  the  terms  used  had  been  such  as  to  separate  such 
part  of  the  class  as  could  take  from  such  as  could  not. 

No  case  or  authority  has  been  cited  to  show  that  where  a  devise  over 
includes  two  contingencies  which  are  in  their  nature  divisible,  and 
one  of  which  can  operate  as  a  remainder,  they  may  not  be  divided, 
though  included  in  one  expression ;  and  our  opinion  does  not  at  all 
conflict  with  the  authority  of  the  cases  of  Proctor  v.  The  Bishop  of 
Bath  and  Wells  and  Jee  v.  Audiey,  in  neither  of  which  cases  was  it 
possible  for  the  limitation  over  to  operate  as  a  remainder. 

We  are  therefore  of  opinion,  for  the  reasons  we  have  given,  that  the 
Court  of  Exchequer  Chamber  was  wrong  in  holding  that  the  contin- 
gencies in  the  limitation  over  could  not  be  separated;  and  as  that  was 
the  ground  of  the  decision,  it  is  unnecessary  to  enter  into  the  consid- 
eration of  various  points  which  were  made,  and  cases  which  were 
cited,  upon  the  argument  before  your  Lordships,  as  we  think  that  the 
devise  was  divisible, -and  that  the  judgment  oi  the  Court  of  Queen's 
Bench  was  right,  and  that  the  will  contained  a  valid  devise  on  the 
death  of  Anne  to  the  children  of  John  and  Sarah  of  the  property 
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originally  given  to  Elizabeth  Maria  and  Anne  respectivelj  for  their 
lives. 

July  8. — Lord  Cbanworth  concurred  with  the  opinion  delivered 
by  the  Judges,  and  thought  that  the  gift  to  the  children  of  John  aod 
Sarah,  on  the  death  of  Anne  without  issue,  in  1847,  took  effect  as  a 
contingent  remainder,  and  not  as  an  executory  devise.  In  the  events 
which  had  happened,  the  gift  to  the  children  of  Anne  never  took 
effect,  and  so  the  question  of  remoteness  never  arose.  On  the  death 
of  Anne,  without  children,  the  contingency  on  which  the  children  of 
John  became  entitled  did  arise,  in  favour  of  John*s  children;  and  there 
was  no  rule  to  prevent  the  estate  from  vesting  in  those  to  whom  it 
was  given  upon  a  contingency  which  happened  at  the  instant  when  the 
particular  estate  determined.  This  case  was  not  distinguishable  in 
principle  from  Gulliver  v.  Wickett,  although  the  circumstances  of  the 
two  cases  were  not  quite  the  same.  The  note  to  that  case  (1  Wils. 
206)  seemed  to  have  been  written  on  a  misconception  of  what  Lord 
Chief  Justice  Lee  there  said:  his  Lordship  observed,  "The  true  con- 
struction of  this  will  is,  that  here  is  a  good  devise  to  the  wife  for  life, 
with  remainder  to  the  child  in  contingency  in  fee,  with  a  devise  oYer, 
which  we  hold  a  good  executory  devise,  as  it  is  to  commence  within 
twenty-one  years  after  a  life  in  being;  and  if  the  contingency  of  a 
child  never  happen,  then  the  last  remainder  to  take  effect  upon  the 
death  of  the  wife;  and  the  number  of  contingencies  is  not  material  if 
they  are  all  to  happen  within  a  life  in  being  or  a  reasonable  time 
afterwards."  Mr.  Fearne,  in  his  book  on  Contingent  Remainders,  had 
certainly  treated  the  gift  in  that  case  as  an  executory  devise;  but  that 
was  contrary  to  what  the  Lord  Chief  Justice  had  there  said  and  to  the 
well-understood  distinctions  between  contingent  remainders  and  exec- 
utory devises.  If  the  words  "  without  ever  having  had  a  child"  bad 
been  introduced  into  this  gift  over,  there  could  not  have  been  any 
doubt  about  the  matter,  and  the  not  having  had  any  child  at  all  was 
plainly  equivalent  in  this  gift  to  having  had  a  child  which  died  under 
twenty -one:  it  was  certainly  implied,  though  not  expressed;  it  was  a 
remainder,  for  no  prior  estate  was  divested  or  displaced.  If  the 
daughter  had  left  a  child  the  gift  over  would  have  been  void  for  re- 
moteness, for  then  it  could  only  have  taken  effect  as  an  executory 
devise  devesting  the  fee  simple  given  to  the  child  of  the  tenant  for 
life.  But  that  was  not  so;  and  though  the  gift  might  operate  as  an 
executory  devise  in  one  alternative,  it  would  not  necessarily  so  oper- 
ate in  another.  He,  therefore,  advised  their  Lordships  that  the  judg- 
ment of  the  Court  below  should  be  reversed,  and  the  judgment  of  the 
Court  of  Queen^s  Bench  restored. 

Lord  Wenslbtdale  entirely  agreed.  The  gift  to  a  class  was  a  gift 
to  a  body  of  persons  uncertain  in  number  at  the  time  of  the  gift,  but 
to  be  ascertained  at  a  future  time,  who  were  all  to  take  equally,  the 
share  of  each  depending,  as  to  amount,  upon  the  ultimate  namtKO'  of 
persons  (see  Jarraan  on  Wills,  p.  216),  and  that  ultimate  number  was 
incapable  of  being  ascertained  within  legal  limits.  Such  a  devise  as 
this  Sir  W.  Grant  had  held  he  could  not  split  into  portions,  for  that, 
to  do  so,  would,  in  fact,  be  to  make  a  new  will.  But  that  doctrine 
was  inapplicable  here.  There  was  nothing  to  prevent  the  construing 
of  the  clause  in  the  first  instance  and  ascertaining  its  proper  meaning, 
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though  it  might  be  an  executory  devise;  and  having  ascertained  its 
meaning,  to  apply  the  rules  of  law  to  it.  Doing  that  in  this  case,  there 
could  be  no  doubt  that  the  meaning  was  that  which  the  Court  of 
Queen's  Bench  had  given  to  it,  and  its  legal  effect  was  precisely  the 
same  as  if  the  testator  had  provided  in  express  words  for  the  event  of 
Anne  having  no  children.  If  so,  then,  in  the  event  which  had  hap- 
pened, of  her  having  none,  the  gift  took  effect  as  a  contingent  re- 
mainder. 

Lord  Chelmsford,  after  stating  the  case,  said  that  both  the  Courts 
below  had  considered  that  the  devise  in  question  included  the  case  of 
Anne  having  no  child ;  but  the  decision  of  the  Court  of  Queen's 
Bench  treated  the  devise  over  as  something  which  would  take  effect 
on  the  determination  of  Anne's  life  estate,  although,  if  she  had  died 
leaving  children,  it  would  have  been  void  for  remoteness.  The  Court 
of  Exchequer  Chamber,  assuming  in  the  same  way  that  the  devise 
included  the  event  of  Anne  dying  without  ever  having  had  a  child, 
w^hich,  if  it  had  stood  alone,  would  make  it  a  good  bequest,  seemed  to 
think  that  it  failed  to  have  effect  when  it  was  coupled  with  an  event 
too  remote  to  take  effect  according  to  law,  and  that,  as  the  two  parts 
of  the  devise  could  not  be  separated  from  each  other,  the  whole  devise 
was  void.  He  thought  that  this  view  of  the  case  was  erroneous.  The 
alternative  contingencies  must  be  taken  as  if  they  had  been  sepa- 
rately and  distinctly  expressed.  If  so,  the  words  of  the  contingency 
on  which  the  void  estate  was  intended  to  be  limited  could  not  be  al- 
lowed to  affect  the  valid  estate — Leake  v.  Robinson,  Goring  r.  How 
ard,  which  applied  to  personal  property,  and  Monypenny  v,  Dering, 
which  related  to  real  estate.  The  case  of  Proctor  v.  The  Bishop  of 
Bath  and  Wells  did  not  apply,  for  in  that  there  was  no  possibility  of 
the  limitation  ever  taking  effect,  independently  of  the  first  devise. 
The  devise  there  entirely  depended  on  the  event  of  Thomas  Proctor 
having  no  son  capable  of  entering  into  holy  orders,  and  the  Court 
thought  that  the  words  of  the  contingency  could  not  be  divided.  Had 
the  devise  over  been  in  case  Thomas  Proctor  should  have  no  son  at 
the  death  of  the  testator,  it  would  have  resembled  Monypenny  v. 
Dering  and  the  present  case.  But  it  did  not,  and  he  agreea  that  the 
decision  here  ought  to  be  reversed. 

Lord  Brougham  concurred. — In  Proctor  t».  The  Bishop  of  Bath 
and  Wells  there  was  no  particular  estate  to  support  a  contingent  re- 
mainder, and  it  was  clearly  an  executory  devise. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed, 
and  judgment  given  for  the  plaintiff  in  error. 


IN  THE  QUEEN'S  BENCH. 

SCOTT  and  Another  v.  DIXON.(a) 

Th«  directors  of  &  eorpnnition  iire  personally  liable  for  false  representations  eontained  in  a 
report  to  the  atockhoiders,  on  the  faith  of  whioh  the  plaintiff  has  bought  stock. 

DscLARATiOK — That  the  defendant  was  a  director  of  a  banking  com- 

(a)  29  L.  J.,  Bxeh.  62  n. 
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pany  called  the  Liyerpool  Borough  Bank,  and  intending  to  deoeiTe 
and  injure  the  plain ti&,  and  induce  the  plaintifilB  and  others  to  believe 
that  the  company  was  in  a  sound  financial  condition,  and  the  shares 
of  great  value,  and  a  safe  investment  for  money,  and  to  induce  the 
plaintiff  and  others  to  become  purchasers  of  shares  at  a  greater  price 
than  the  real  value,  fabely^  fraudulently,  and  deccit/uify  published  and 
represented  to  the  plaintiffs  and  others  that  certain  profits  arising  out  of 
the  business  were  about  to  be  divided  among  the  proprietors,  and  that 
a  dividend  at  the  rate  of  51  per  cent,  was  about  to  be  paid  out  of  the 
profits ;  and  in  order  more  fully  to  deceive  the  plaintiff  the  defendant 
fraudulently  framed  and  contrived  and  published  a  Beportof  thethcn 
alleged  financial  condition  of  the  company,  so  as  to  misrepresent  to 
the  plaintiffs  the  condition  of  the  company,  and  to  induce  the  plain- 
tifib  and  others  to  believe  that  the  company  was  then  possessed  of  a 
large  capital,  and  the  condition  sound,  and  the  profits  sufficient  for  the 
payment  of  the  said  dividend ;  and  that  the  shares  were  a  safe  invest- 
ment for  money,  which  Report  was  published  by  the  defendants  in  the 
words  following. — [The  declaration  then  set  out  a  Report  of  the  board 
of  directors  of  the  bank,  of  July,  1857.]  And  then  averred  that  by 
the  said  report  the  defendant  did,  in  &ct,  fraudulently  misrepresent  to 
the  plaintiff  the  then  financial  condition,  and  fraudulently  concealed 
the  true  condition,  of  the  company,  and  thereby  misled  the  plaintiff, 
and  induced  them  to  believe  that  the  company  then  possessed  a  large 
capital,  &c.,  by  means  of  which  false  and  fraudulent  representation 
and  publication  the  plaintiff,  relying  on  the  same,  bought  shares  in 
the  company  and  became  liable  to  contribute  to  the  losses  of  the  com- 
pany. The  declaration  concluded  by  alleging  the  untruth  of  the  state- 
ments in  the  report,  negativing  the  facts  alleged  in  it,  and  that  the 
plaintiffs  lost  their  purchase-money,  and  had  been  obliged  to  contri- 
bute to  the  losses  of  the  company. 

Pleas — Not  guilty,  and  that  the  plaintiffs  were  not  induced,  by  the 
means  alleged,  to  buy  the  shares. 

At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Summer  Assizes^ 
1858,  it  was  proved  that  the  defendant  was  a  director  of  the  bank  in 
question,  and. was  present  at  a  meeting  of  the  directors,  at  which  the 
report,  set  out  in  the  declaration,  was  agreed  to,  which  was  published 
on  the  22d  of  July,  1857.  The  report  was  addressed  to  the  share- 
holders, but  copies  of  it  were  left  at  the  bank,  and  were  to  be  had  by 
share-brokers,  or  anybody  applying  for  them,  who  was  desirous  of 
information  with  regard  to  the  affairs  of  the  bank  with  a  view  to  the 
purchase  of  shares.  The  plaintiff  Scott  obtained  a  copy  through  a 
broker,  and  he  and  the  other  plaintiff  afterwards  purchased,  on  the 
8d  of  August,  ten  shares  of  lOZ.  each,  in  their  joint  names,  for  92^ 
odd,  and  were  registered  as  shareholders  on  the  27th  of  August. 

On  the  27th  of  the  next  October  the  bank  stopped  payment,  and  a 
call  of  61.  per  share  was  paid,  and  the  plaintiffs  accordingly  made  to 
pay  oOl. 

It  was  contended,  on  behalf  of  the  defendant,  that  there  was  no 
evidence  of  any  fraudulent  representation  by  the  defendant  at  all,  or 
at  any  rate,  to  the  plaintiffs.  The  learned  Judge  told  the  jury  that 
if  the  report  was  false,  and  made  with  an  intention  to  deceive,  and 
although  intended  primarily  for  the  shareholders,  yet,  if  they  thought 


ADDITIONAL  OASES.  1101 


it  waa  meant  also  for  any  person  who  wanted  to  make  himself  ac- 
quainted with  the  afiairs  of  the  bank,  it  would  be  addressed  to  him 
also,  that  in  such  case  they  might  find  for  the  plaintiff.  The  jury 
returned  a  verdict  for  the  plaintiffii  for  1422.  odd,  the  full  amoLnt 
claimed. 

In  Michaelmas  Term,  1858,  a  ruie  nisi  was  obtained  for  a  new  trial, 
on  the  ground,  inter  alia,  that  there  was  no  evidence  for  the  j\iTj,ifiter 
aUa,  of  any  representation  to  the  plaintifis  that  the  report  was  true. 
And  also  that  the  verdict  was  against  the  evidence. 

Cause  was  shown,  on  the  20th,  24th,  and  27th  of  January,  1859,  by 
Edward  James,  Wilde,  and  Broun.  Sir  F.  Kelly,  Atherton,  and  Mel- 
lish,  in  support  of  the  rule.  The  arguments  were  chiefly  addressed 
to  the  points,  whether  the  report  was  fraudulent,  and  whether  the  de- 
fendant was  sufficiently  connected  with  it,  and  had  sufficient  know- 
ledge of  the  concerns  of  the  bank,  to  make  him  liable  for  deceit. 

The  following  was  all  that  was  said  by  the  Court,  in  their  judg- 
ments, on  the  point  as  to  the  false  representation  being  made  to  the 
plaintiff  in  the  sense  of  the  declaration. 

Lord  Campbell,  C.  J.,  after  going  at  great  length  into  the  evi- 
dence, and  expressing  his  opinion  that  the  report  amounted  to  a 
fraudulent  misrepresentation,  and  that  the  defendant  was  so  connected 
with  it  as  to  be  liable,  proceeded : — The  next  point  which  we  have  to 
consider  is,  was  this  representation  made  to  the  plaintiffs  ?  Upon 
that  I  cannot  entertain  the  slightest  doubt.  Beports  of  joint  stock 
companies,  though  addressed  to  the  shareholders,  are  generally  meant 
for  the  information  of  all  who  are  likely  to  have  dealings  with  the 
company,  and  I  have  no  doubt  that  the  airectors  in  the  present  case 
knew  that  this  particular  report  would,  a  few  hours  after  its  publica- 
tion, be  in  the  hands  of  all  sharebrokers  in  Liverpool,  and  that  it 
would  be  acted  on  by  those  who  had  or  wished  to  have  dealings  with 
the  bank.  But-  moreover  we  have  here  positive  evidence  that  it  was 
to  be  bought  by  any  person  who  wished  to  become  a  purchaser  of 
shares,  and  it  thus  came  into  the  hands  of  the  plaintiffs,  and  the  plain- 
tifib  by  the  perusal  of  it  were  induced  to  buy  shares  in  the  bank.  I 
have  therefore  no  doubt  whatever  that  the  allegation  in  the  declaration 
that  that  representation  was  made  to  the  plaintiff  is  most  completely 
established^  and  the  damages  given  are  no  more  than  the  damnifica- 
tion which  they  have  suffered  in  consequence. 

WiOHTMAN,  J. — It  is  said  that,  in  truth,  there  was  no  misrepre- 
sentation to  the  plaintiffs.  Lord  Campbell  has  sufficiently  answered 
that.  This  was  a  document  meant  for  general  purposes,  for  it  was  to 
be  obtained  by  any  one,  and  the  plaintifis  themselves  on  receiving 
this  report  from  a  sharebroker  were  induced  to  make  the  purchase. 
Under  these  circumstances,  it  seems  to  me  that,  although  in  what  the 
defendant  did  he  may  not  have  intended,  in  the  ordinary  sense  of  the 
word,  to  commit  a  fraud,  still  there  is  the  fact  that  there  has  been  a 
&lse  representation,  and  that,  the  defendant  knowing  it  to  be  false,  it 
was  put  forth  by  him  for  the  purpose  of  creating  a  false  credit  in 
favour  of  the  bank.  He  did,  therefore,  that  which  is  charged  as  fraudu 
lent  in  the  declaration. 

Crompton,  J. — The  point  as  to  there  being  no  evidence  was  almost, 
if  not  entirely,  confined  to  the  question  whether  there  was  a  publica- 
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tion  to  the  plaintiffs  in  the  sense  of  the  declaration.  I  think  the  evi- 
denoe  is  quite  clear  as  to  that,  when  we  consider  the  nature  of  the 
case.  All  persons  who  wanted  it  could  obtain  the  report  at  the  bank, 
and  the  plaintifi&'  broker  thus  obtained  it  and  handed  it  to  the  plain- 
tiff, who  acted  upon  it.  When  a  matter  of  this  kind  is  published  it 
is  sure  to  be  read,  and  the  publisher  must  know  that  it  will  be  used, 
and  this  brings  the  publisher  within  the  compass  of  the  law  appli- 
cable to  the  subject.  About  the  law  on  this  point  there  can  be  no 
doubt.  If  a  person  wilfully  makes  a  statement  which  he  knows  to  be 
untrue,  and  which  is  likely  to  lead  to  consequences  detrimental  to  a 
person  who  acts  upon  it,  then  the  person  making  the  statement  is 
guilty  of  fraud  in  the  sense  used  in  the  declaration,  and  the  defendant 
is  in  the  position  of  such  a  person,  if  there  is  evidence,  as  I  think 
there  is,  to  show  he  was  aware  of  the  untruth  of  the  report. 

Hill,  J. — The  declaration  charges  that  the  defendant  made  a  false 
and  fraudulent  representation  to  the  plaintifl&,  on  the  faith  of  which 
they  bought  the  shares.  As  to  the  representation  having  been  made 
to  the  plaintiffs,  there  is  no  doubt  on  the  facts  that,  although  the  re- 

Sort  was  primarily  a  report  to  the  shareholders,  yet  the  directors  (who 
esired  that  the  shares  should  maintain  a  good  price  in  the  market) 
intended  it  for  the  information  of  every  person  who  was  disposed  to 
deal  in  shares,  and  any  person  who  was  so  minded,  according  to  the 
ordinary  practice  of  the  bank,  might  obtain  that  report  at  the  bank, 
and  the  representation  contained  in  that  report  was  a  representation 
made  to  the  person  so  obtaining  the  report ;  the  plaintifb  did  so  ob- 
tain it ;  therefore,  on  that  part  of  the  case,  I  think  there  is  no  ground 
whatever  for  the  rule,  Bule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 
BROOK  V.  ASTON.(a)    Feb.  1,  1859.(6) 

Where  &  patent  hu  been  obtained  for  ftrengthening  and  polishing  linen  and  eottem  jrazM  bj 
means  of  friction  bnithet,  another  patent  eannot  be  taken  out  for  applying  tbt  nme  proeen  te 
yarns  of  wool  or  hair,  or  to  fabrioi  made  of  eotton,  linen,  silk,  wool,  or  hair. 

This  was  an  appeal,  bj  the  plaintiff,  against  the  decision  of  the 
Court  of  Queen's  Bench,  making  absolute  a  rule  to  enter  a  nonsuit. 

The  chief  material  parts  of  the  specification  are  set  out  in  the  report 
below.(c)  But  it  is  necessary  to  add,  that  in  the  patent  of  1853  the 
specification  stated  that  the  yams  or  threads  to  be  dressed  '*pass 
through  the  operation  of  sizing  as  in  common  use/'  while  on  the 
specification  of  1856  nothing  was  said  about  sizing  the  yarns. 

BaviU,  for  the  appellant,  the  plaintiff  below. 

Manisty,  for  the  respondent,  the  defendant  below,  was  not  called 
upon. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  should  be  affirmed.    Our  duty  is  to  look  to  the  two 

(a)  Coram  Coekbnm,  C.  J.,  Williams,  J.,  Crowder,  J.,  Willes,  J.,  BramweU,  B.,  Wataon,  &* 
and  Channell,  B. 

(6)  28  L.  J.,  Q.  B.  175;  5  Jar.  N.  S.  1026. 

(«)  27  L.  J.  Rep.  (N.  8.)  Q.  B.  145;  ■.  c  8  B.  A  B.  478  (K.  0.  L.  R.  toL  M). 
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specifications,  and,  construing  them  in  the  best  manner,  to  see  whether 
the  second  involves  any  infringement  of  the  first.  I  am  of  opinion 
that  it  does.  The  second  patent  includes  every  material  portion  of 
that  which  was  the  subject-matter  of  the  first.  Mr.  Bavill  has  argued, 
on  the  assumption  that  the  sizing  process,  which  is  omitted  in  the 
second  patent,  was  an  essential  part  of  the  first.  But  I  cannot  look 
upon  it  in  that  light  The  first  patent  treats  the  sizing  process,  not 
as  part  of  the  process  patented,  but  as  a  thing  which  maj*^  have  been 
taken  to  have  been  already  applied  to  the  article,  and  which,  if  applied 
under  the  patent,  was  only  so  applied  for  convenience'  sake.  It  seems 
to  me,  therefore^  that  the  sizing  was  not  part  of  the  apparatus  or  pro- 
cess patented  in  1853.  The  patentee  of  the  first  patent  intended  his 
process  to  be  applied  to  cotton  or  linen  yarns  in  a  state  of  sizing. 
The  present  patentee  says,  I  will  apply  the  process  patented  before  to 
woollen  articles.  Those  are  articles  which  are  not  sized,  and  which 
did  not  require  that  gfaci  appearance  which  is  proper  for  cotton  or 
linen  yarns.  It  remains,  therefore,  to  consider  whether  the  two  pro- 
cesses, independently  of  the  sizing,  are  essentially  the  same.  It  must 
be  conceded  that  the  efiects  are  the  same,  the  machinery  is  the  same, 
and  the  process  is  the  same,  as  far  as  the  use  of  brushes  and  beaters 
is  concerned.  And  it  seems  to  me  that  the  material  to  which  the  pro- 
cesses under  the  respective  patents  are  to  be  applied  are  of  so  similar 
a  nature,  that  where  a  patent  is  taken  out  for  a  process  as  to  one, 
another  patent  cannot  be  taken  out  for  applying  the  same  process  to 
the  other.  It  is  true  that  there  is  a  little  difference.  There  is  a  glac6 
appearance  produced  on  the  linen  and  on  the  yarn,  and  not  on  the 
w(X)l.  But  the  main  purpose,  which  is  to  give  strength  to  the  matter 
operated  on,  is  the  same  in  both.  It  is  described  in  the  specification 
of  1858,  as  causing  *' perfect  adhesion  of  fibre;"  in  that  of  1856,  of 
*'  closing  and  strengthening  the  fibre."  The  polish  in  the  one  case  is 
that  which  cotton  or  linen  will  take;  in  the  other,  that  which  wool  is 
capable  of  taking.     But  the  polish  is  no  essential  part  of  the  patent. 

Williams,  J. — I  am  of  the  same  opinion.  Bush  t;.  Fox,  25  L.  J., 
(N.  S.)  Ex.  251,  9  Ex.  651, f  shows  that  there  is  no  question  for  the 
jury  if  the  case  depends  on  the  comparing  two  specifications.  It 
seems  to  me  that  the  later  patent  claims  as  the  invention  that  which 
is  wholly  or  in  part  the  subject  of  the  former  patent.  The  object  of 
the  two  patents  is  to  efiect  the  same  kind  of  amelioration  by  the  same 
machinery. 

Mabtin,  B. — The  question  is,  whether  there  was  any  evidence  to 
go  to  the  jury  at  the  end  of  the  plaintiff's  case.  He  rests  his  case 
upon  the  patent  of  1856,  in  which  he  sets  out  his  claim  to  be  to  sub- 
ject the  fibres  to  the  action  of  rotatory  beaters,  whereby  the  fibre  is 
closed  and  strengthened,  and  the  surface  effectually  polished.  In  the 
patent  of  1858  the  claim  is,  by  means  of  the  application  of  brushes,  to 
produce  a  more  perfect  adhesion  of  the  fibre.  The  manner  in  which 
the  patentee  speaks  of  the  sizing  process  shows  that  that  had  nothing 
to  do  with  his  invention.  The  question  therefore  is,  whether  another 
person  can  take  the  same  machinery  is  was  patented  in  1853  for  linen 
and  cotton  yarn,  and  obtain  a  patent  for  the  application  of  it  to  woollen 
and  thread.  I  quite  concur  in  the  judgment  of  the  Court  of  Common 
Pleas,  in  The  Patent  Bottle  Envelope  Company  v.  Seymour,  28  L.  J«, 
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(N.  S.)  C.  P.  22 ;  5  C.  B.  N.  S.  164  (E.  C.  L.  R.  vol.  94),  that  the  appli- 
cation of  a  well-known  tool  to  work  previously  untried  materials,  or 
to  produce  new  forma,  is  not  the  subject  of  a  patent.  When  a  machine 
is  well  known  it  becomes  in  fact  a  tool.  I  am  therefore  of  opinion^ 
that  the  application  of  this  machinery  to  woollen  yarn  is  not  the  sub- 
ject  of  a  patent. 

CkowdeR)  J. — I  entertained  some  doubts  during  the  ar|;ameot 
which  are  not  altogether  dispelled ;  but  they  are  not  of  so  weighty  a 
character  as  to  induce  me  to  differ  from  the  rest  of  the  Court.  Look- 
ing at  the  two  patents,  together  with  the  evidence,  we  must  take  it 
that  the  machinery  applied  in  both  cases  is  substantially  the  same. 
The  patentee  of  1853  used  sizing,  a  well-known  proceas,  to  bring  the 
material  into  a  state  fit  to  be  operated  upon,  but  he  does  not  claim  the 
use  of  sizing  as  part  of  his  invention.  The  effect  intended  to  be  pro- 
duced is  a  more  perfect  excellence  of  fibre  with  smoothness  and  gla<i 
effect.  In  the  patent  of  1856  the  same  beaters  and  form  of  brushes 
are  used,  and  the  object  seems  to  be  to  close  and  strengthen  the  fibre, 
and  to  burnish  and  polish  the  surface*  I  doubted  whether  we  ooold 
take  these  two  results  to  be  the  same,  and  whether  it  ought  not  to 
have  been  submitted  to  the  jury,  whether  the  results  produced  by  the 
two  processes  would  have  been  the  same  to  cotton  and  linen  yarn  if 
the  machinery  had  been  used  to  them  without  their  being  sized.  If 
there  would  have  been  an  entirely  different  effect  produced  by  the  use 
of  this  machinery  to  wool  from  that  resulting  from  its  application  to 
linen  or  cotton,  there  would  have  been,  I  think,  some  ground  for  sup- 
porting the  patent  declared  on.  If  the  results  would  have  been  the 
same,  there  would  have  been  no  ground  for  holding  the  patent  good. 

WiLLES,  J.< — ^I  am  of  the  same  opinion.  The  machinery  is  admit- 
ted to  be  the  same  in  the  two  patents ;  the  thing  operated  upon  in  each 
is  the  same  or  similar,  the  one  being  vegetable,  the  other  animal  fibre. 
The  modus  operandU  is  the  same,  namely,  bv  friction,  and  the  result 
aimed  at  is  the  same — the  improvement  of  the  thread  or  yarn,  to  be 
produced  by  the  friction  of  brushes  or  beaters.  The  two  patents  are, 
in  my  opinion,  for  similar,  if  not  for  identical  purposes. 

Brahwell,  B. — The  two  specifications  are  substantially  identical. 
Doing  to  wool  identically  the  same  thing  which  has  been  done  to  linen 
and  cotton  is  not,  in  my  opinion,  a  new  manufacture.  Had  it  been 
shown  that  the  modus  operandi  in  the  patent  of  185S  depended  upon 
the  sizing  of  the  thread,  I  do  not  know  what  would  have  been  the 
effect  on  my  decision.  But  there  was  no  evidence  that  it  did  so 
depend. 

Watson,  B. — I  found  my  judgment  upon  the  identity  of  the  two 
patents;  identity  in  the  object  to  be  attained,  and  in  the  tm^us 
operandi.  The  only  difference  is  in  the  materials  operated  on.  But 
the  materials  in  both  cases  serve  for  the  same  purpose  of  making 
woven  fabrics.  They  are  fibrous  materials  made  into  yams,  and  then 
into  fabrics.  The  second  patent  is  to  be  applied  not  only  to  yams, 
but  to  woven  fabrics  also.  The  effeot  of  the  beaters  upon  the  fabrics, 
whether  of  cotton,  linen,  silk,  i^ool,  or  hair,  is  the  same.  There  is,  I 
think,  strong  evidence  that  the  results  produced  are  the  same.  Bat  I 
do  not  decide  on  that ;  I  rest  my  decision  on  the  identity  of  the 
patents. 
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Chankell,  B. — ^If  at  the  close  of  the  plaintiff's  case  there  had  been 
any  question  which  the  plaintiff^s  counsel  had  a  right  to  insist  on 
having  left  to  the  jury,  I  am  not  prepared  to  sa^  that  I  should  have 
affirmed  the  judgment  below.  But  if  the  question  resolves  itself,  as 
I  think  it  does,  into  a  question  of  law,  then  the  judgment,  in  my 
opinion,  ought  to  be  affirmed.  The  process  claimed  by  the  patent  of 
1853  is,  I  think,  identically  the  same  as  that  intended  to  be  applied  by 
the  patent  of  1856  to  woollen  yarn.  The  patentee  of  1858  contem- 
plated that  his  patent  would  be  applied  to  articles  sissed  by  the  opera- 
tion of  sizing,  then  a  well-known  process;  but  he  does  not  claim  the 
operation  of  sizing  as  part  of  his  invention.  It  is  therefore  no  essen- 
tial part  of  the  process  patented  in  1868.  If  it  be  not,  the  machinery 
and  process  is  the  same  as  that  patented  in  1856.  The  sole  question 
then  is,  whether  a  patent  can  be  taken  out  for  applying  that  machinery 
and  process  to  woollen  yarn.  I  think  that  it  cannot,  for  the  reasons 
already  given  by  the  other  n^embers  of  the  Court. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 

THOMAS  V.  FOXWELL.    Feb.  2,  1859.(a) 

Tb«  pAtentM  of  &  Mwlng  maehine,  in  bit  apeeifeatlon,  ^Uhnod  **  tbt  appUefttion  of  a  sfaattlo 
in  oombination  witb  a  needle,  ae  sbowa  in  tbeet  1,  for  forming  and  Mwlng  loope  of  Uiread  or 
•Uier  rabftanee,  for  Ute  purpoee  of  producing  ttitcbes  eitber  to  nnite  or  ornament  fabnce,  wbat- 
•rer  may  be  the  mean*  employed  for  working  snch  AotUe  and  needle  when  employed  together." 
By  a  diielaimer  be  stated,  "  I  do  not  claim  the  nto  in  a  maehine  Of  seTeral  needles  and  shut- 
tles, nor  do  I  claim  any  of  the  meobanical  parti  separately  of  whleh  tho  maobhiery  shown  in  the 
drawing  is  composed:" — Held  (affirming  the  Judgment  of  the  Qneon's  Boneb),  that  the  claim 
was  not  confined  to  the  single  application  of  a  thntlle  in  combination  with  a  naedle,  as  vhown 
in  sheet  1,  bnt  extended  generally  to  the  application  of  a  shuttle  with  a  needle  for  attaining  the 
object  therein  stated. 

Action  for  the  infringement  of  a  patent--^The  Court  of  Queen's 
Bench  having  made  a  rule  absolute  for  entering  a  nonsuit  (see  5  Jur., 
N.  S.,  87),  the  plaintiff  appealed.  The  specification,  which  was  dated 
the  1st  December,  1846,  stated  the  invention  to  consist  "  in  certain 
novel  arrangements  of  machinery,  whereby  fabrics  of  various  textures 
might  be  sewn  together  in  such  a  manner  as  to  produce  a  firm  and 
lasting  seam.  The  principal  novelty  of  this  invention  is  the  combina- 
tion of  a  vibrating  needle  with  a  shuttle,  which  shuttle,  when  the 
point  of  the  needle  has  entered  the  cloth  or  othere&bric  under  opera^ 
tion,  and  formed  a  loop  of  thread,  passes  through  that  loop,  and  leaves 
a  thread  on  the  face  of  the  cloth,  by  which  means  the  needle,  when  it 
is  withdrawn  from  the  cloth,  instead  of  drawing  back  the  thread  with 
it,  leaves  a  tightened  loop  on  the  opposite  side  of  the  cloth  to  that  at 
which  it  entered.  The  fabric,  then  passing  forward  to  the  distance  of 
the  length  of  the  stitch  required,  is  again  pierced  with  the  needle,  and 
n  stitch  is  in  like  manner  produced/'  After  describing  the  severa? 
improvements  In  machinery  for  sewing  or  stitching  various  fabrics, 
the  specification  continued :  "  I  wish  it  to  be  understood'  that  I  do  not 

(a)  6  Jar.  K.  8.  371. 
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confine  myself  to  the  precise  arrangements  herein  shown,  as  Tarioas 
alterations  of  minor  importance  might  be  effected  without  departing 
from  the  nature  of  the  invention :  for  instance,  in  some  cases  it  maj 
be  found  advisable  to  make  the  shuttle  enter  a  loop  in  its  backward 
as  well  as  forward  movement  In  this  case  the  shuttle  must  be  simi- 
larly shaped  at  both  ends,  and  the  bite  of  the  short  thread  must  be. at 
both  ends  of  the  race,  instead  of  one.  I  therefore  claim,  first,  the 
general  arrangement  of  machinery  above  described,  and  shown  in  sheet 
1  of  the  drawings,  whereby  I  am  enabled  to  unite  pieces  of  cloth  or 
other  fabrics  together  by  sewing  either  straight  or  curved  seams,  such 
sewing  being  much  more  speedily  and  economically  effected  than  by 
hand ;  secondly,  I  claim  the  application  of  a  shuttle  in  combination 
with  a  needle,  as  shown  in  sheet  1  of  the  drawings,  for  forming  and 
sewing  loops  of  thread  or  other  substance,  for  the  purpose  of  produc* 
ing  stitches,  either  to  unite  or  ornament  various  fabrics,  whatever  may 
be  the  means  employed  for  working  such  shuttle  and  needle  when 
employed  together ;  thirdly,  I  claim  the  construction  and  use  of  the 
sliding  frame  shown  in  sheet  2  of  the  drawings,  whereby  I  am  enabled 
to  hold  the  cloth  in  such  a  manner  that  it  may  be  moved  in  any  re- 
quired direction  to  receive  straight  and  curved  lines  of  stitches,  and 
also  stitches  which  will  form  various  patterns  of  embroidery ;  fourthly, 
I  claim  the  mode  of  actuating  the  frame  as  above  described  with 
reference  to  sheet  8,  and  also  the  arrangements  of  parts  for  actuating 
the  needle,  as  shown  in  sheet  2."  At  the  trial  the  following  aocount 
of  the  plaintijQf 's  machine  was  given : — "In  the  plaintiff's  machine  two 
threads  are  used,  which  are  caused  to  interlace  each  other  in  such  a 
manner  as  to  produce  secure  stitches.  For  this  purpose  a  grooved 
needle,  having  an  eye  at  its  pointed  end,  is  used.  It  is  fixed  by  one 
of  its  ends  to  a  lever  or  to  a  slide,  by  means  of  a  set  screw.  The  lever 
is  worked  up  and  down  by  a  cam  surface  fixed  on  a  rotatory  axis  in 
such  a  manner  as  to  cause  the  point  of  the  needle  to  pass  some  distance 
through  the  fabric  to  be  sewea,  and  from  such  axis  all  the  motions  of 
the  machine  are  derived.  A  bobbin,  moving  on  an  axis,  has  wound 
upon  it  one  of  the  two  threads  used  to  sew  with.  This  bobbin  has 
friction  applied  to  its  axis  (which  is  adjusted  by  a  set  screw)  in  order 
to  prevent  the  thread  coming  off  too  readily,  or  becoming  slack.  The 
thread  from  this  bobbin,  which  is  called  '  the  needle  thread,'  is  passed 
through  the  eye  of  the  needle,  and  its  end  is  constantly  fast  to  the 
fabric.  The  stem  of  the  needle,  having  been  partly  passed  through 
the  fabric,  is,  by  the  form  of  the  cam,  then  caused  to  be  drawn  partly 
back,  by  which  the  portion  of  the  thread  which  has  been  carried 
through  the  fabric 4)y  the  pointed  end  of  the  needle  will,  as  the  needle 
goes  back,  open  out  into  a  loop,  and  admit  of  a  shuttle  (carrying  a 
second  thread)  passing  between  the  loop  of  thread  and  the  stem  of  the 
needle.  The  second  thread  is  introduced  to  prevent  part  of  'the  needle 
thread'  being  drawn  back  with  the  needle  when  it  is  moved  oat  of  the 
fabric.  The  fabric  is  then  by  the  machine  advanced  a  distance  equal 
to  the  length  of  a  stitch,  when  the  point  of  the  needle  is  by  the  action 
of  the  cam  and  lever  caused  to  pass  again  through  the  fabric  The 
needle  is  again  drawn  partly  back,  the  second  thread  is  passed  through 
the  loop  of  '  the  needle  thread,'  and  another  fast  stitch  is  made  on 
each  side  of  the  fabric.     The  fabric  to  be  sewed  is  pressed  between  two 
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plates  or  surfaces,  each  having  a  small  hole  through  it  suitable  for 
allowing  the  needle  to  pass  through  them  and  through  the  fabric, 
pressed  and  held  between  the  sur&ces,"  The  deleadant  instead  of  e^ 
shuttle,  used  a  needle ;  and  instead  of  simply  passing  the  second  thread 
through  the  loops  formed  through  the  fabric  by  "the  needle  thread,", 
the  defendant's  machine  by  the  second  thread  makes  a  chain  stitch  in 
the  second  thread  at  the  back  of  the  fabric,  which  chain  stitch  links 
in  with  the  stitches  of  "the  needle  thread."  On  the  30th  April,  1853, 
the  plaintiff  made  the  following  disclaimer.; — ^^"  Whereas,  since  the 
enrolment  of  my  said  specification,  it  has  been  brought  to  my  know- 
ledge, that,  previous  to  the  granting  of  my  said  letters  patent,  a  ma- 
chine has  been  described  in  the  specification  of  a  patent  granted  to 
Messrs*  Fisher  &  Gibbons,  on  the  .7th  December,  184;4,  wherein  a 
series  of  needles  were  arranged  to  act  simultaneously,  together  with  a 
like  numbei*  of  shuttles,  for  the  purpose  of  ornamenting  fabrics ;  but 
I  cannot  ascertain  that  such  machine  was  ever. put  in  practice,  and  I 
believe  that  it  is  incapable  of  being  worked  usefully ;  I  have,  however, 
been  advised  that  doubts  may  be  raised  and  objections  taken  to  my 

fatent  in  consequence  of  such  previous  publication,  for  which  reason 
wish  to  enter,  and  do  hereby  enter,  the  following  disclaimer  to  ajid 
as  a  continuation  of  the  second  claiming  clause,  near  the  end  of  the 
said  specification,  viz.: — But  I  do  not  cicum  the  use  in  a  machine  of  sev- 
eral needlt&and  shuttles^  nor  do  I  claim  any  of  the  mechanical  parts  sep- 
arately of  which  the  machinery  shown  in  Hie  drawings  is  composed,{a) .  And 
as  that  part  of  the  invention  which  consists  of  using  a  helical  needlei 
has  not  come  into  public  use,  I  for  that  reason  wish  to  disclaim,  and  I 
do  hereby  disclaim,  all  parts  of  my  said  specification  which  describe 
and  claim  the  third  part  of  the  invention."(i)  The  case  was  argued  by 

(a)  The  word*  printed  in  italics  were  underlined  in  the  original. 

(6)  After  the  judgment  in  the  court  b«low,  the  plaintiff,  on  the  27tb  July  1856,  made  a  second 
dttclaimer  as  follows :— -"  Whereas  it  has  been  held  bj  a  Court  of  law,  that  by  the  second  claiming 
clause,  near  the  end  of  the  said  speoi&oation,  claint  is  mado  generally  tQ  the  application  of  a 
needle  and  a  sbuttlcfor  forming  and  seonrifig  loops  of  thread  or  other  substance,  for  the  purpose 
of  producing  stitches  either  to  unite  or  ornament  various  fabrics  (but  which  doim  it  was  not  my 
intention  to  make),  for  this  reason  I  wish  to  disclaim,  and  I  do  hereby  disclaim,  the  following 
part  of  my  said  specification,  vii.,  *  Secondly,  I  claim  the  application  of  a  shuttle  in  combination 
with  a  needle,  as  shown  in  sheet  1  of  the  drawings,  for  forming  and  securing  loops  of  thread  or 
other  substance,  for  the  purpose  of  producing  stitches  either  to  unite  or  ornament  various  fabrics, 
whatever  may  be  the  means  employed  for  working  such  shuttle  and  needle  when  employed 
together.'  And  whereas  objection  has  been  mnde  to  the  novelty  of  the  double  frame,  and  the 
node  of  actuating  such  frame,  and  although  I  sincerely  believe  the  same  to  have  been  new  at 
the  date  of  my  said  letters  patent,  still,  as  those  parts  of  the  invention  are  not, extensively  useful 
when  employed  without  other  parts,  of  the.  invention  still  Vjetained,  I  have  been  advised  to  dis- 
claim all  right  and  title  thereto  ;  for  this  reason  I  wish  to  disclaim,  and  I  do  hereby  disclaim, 
the  following  part  of  my  said  specification,  rii., '  Thirdly,  I  claim  the  construction  and  use  of 
the  Sliding  frame  shown  in  sheet  2  of  the  drawings,  whereby  I  am  enabled  to  hold  the  cloth  in 
such  a  manner  that  it  may  be  moved  in  any  required  direction  to  receive  straight  and  curved 
lines  of  stitches,  and  also  stitches  which  will  form  various  pattern*  of  embroidery ;'  and  for  the 
same  reason  1  wish  to  disclaim,  and  I  do  hereby  disclaim,  the  following  part  of  my  said  speoifi* 
cation,  rii.,  the  word  '  fourthly,'  and  also  the  words,  ■*  the  mode  of  actuating  the  frame,,  as  abova 
described,  with  reference  to  sheet  3,  and.'  >  And  I  leave  the  parts  of  the  specification  which 
deooribe  the  construction  and  mode  of  actuating  the  said  frames  for  the  information  of  the 
public,  and  not  with  a  view  to  retain  any  claim  in  relation  thereto.  And  in  order  to  prevent 
its  being  supposed  that  any  claim  is  made  by  mo  to  the  combined  usa.of  a  needle  and  ohuttlo, 
I  alter  the  introductory  paragraph  of  my  said  speclfloation  by  striking  out  the  words  '  the 
principal  novelty  of/  also  the  words  *  is  the  combination  of  a  vibrating  needle  with,'  and  also 
the  words  *  which  shuttle,'  and  I  introduce  the  word  *  by'  before  the  woida  *  thia  invenUon/  in 
£.  k  E.y  VOL.  I. — 89 
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Boinll  (with  him  was  Webster),  for  the  plaintiflF. — The  plaintiff  does 
not  claim  by  his  specification  eveiy  combination  of  a  shuttle  and 
needle  to  make  a  stitch.  The  claim  is  for  the  application  of  a  shuttle 
in  combination  with  a  needle,  *'  as  shown  in  the  drawings."  A  paten- 
tee is  to  be  presumed  not  to  intend  to  claim  things  which  he  must 
know  to  be  in  use.  (Tindal,  C.  J.,  in  Haworth  r.  Hardcastle,  1  Bing. 
N.  C.  182,  191  (E.  C.  L.  R.  vol.  27);  4  Moo.  &  Sc.  720,  733;  Webst. 
Pat.  Cas.  480,  484,  approved  in  Holmes  v.  The  London  and  North- 
western Railway  Company,  12  C.  B.  831,  851  (E.  C.  L.  R.  vol.  74);  17 
Jur.  304,  305).  In  Russell  v.  Cowley,  1  C.,  M.,  &  R.  864,t  Parke,  B.. 
said  (p.  876),  "  In  the  construction  of  a  patent  the  Court  is  bound  to 
read  the  specification  so  as  to  support  it,  if  it  can  fairly  be  done." 
[Pollock,  C.  B. — That  mode  of  expression  was  discarded  by  the 
Court  of  Exchequer  in  a  recent  case,  in  which  Parke,  B.,  concarred. 
The  true  construction  is  to  be  put  upon  the  specification,  not  ikyour- 
able  or  unfavourable  to  the  patent.(a)] 

Manisty  (with  him  was  T.  Aston),  contri. — The  question  in  this  case 
does  not  involve  the  validity  or  invalidity  of  the  plaintiff's  patent. 
[He  was  then  stopped.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  is  right,  and  that  claim  No.  2  is  to  be  read  as 
claiming  something  more  than  that  which  is  in  figure  1.  It  is  not 
necessary  to  advert  to  cases.  I  agree  that  we  are  to  construe  the  speci- 
fication "  ut  res  magis  valeat  quam  pereat ;"  but  still  we  are  to  ascer- 
tain what  is  the  true  and  sound  construction  of  the  instrument,  con- 
struing the  language  used  with  reference  to  the  subject-matter,  which 
may  very  much  control  the  judgment  to  be  formed.  Now,  it  seems 
to  me  that  the  combination  in  the  second  claim  goes  beyond  the  mere 
use  which  is  stated  in  sheet  1,  for  several  reasons,  any  one  of  which 
would  be  decisive,  and  the  combination  of  which  removes  every  kind 
of  doubt.  The  claim  is  made  in  these  terms — **  I  claim  the  applica- 
tion of  a  shuttle  in  combination  with  a  needle,  as  shown  in  sheet  1  of 
the  drawings ;"  not  "  the  application  of  the  shuttle,"  or  "  in  combina- 
tion with  the  needle  as  shown"  or  "described  in  sheet  1  of  the 
drawings,"  and  "  whatever  may  be  the  means  employed  for  working 
such  shuttle  and  needle  when  employed  together."  If  it  had  been, 
"1  claim  the  shuttle  as  described,  and  the  needle  as  described,  in  sheet 
1,"  and  there  had  been  nothing  about  any  other  means  for  working 
them,  the  objection  would  not  have  arisen.  I  agree  with  Lord  Camp- 
bell in  his  judgment,  that  the  reference  to  sheet  1  is  merely  meant  by 
way  of  example;  for,  in  part  of  the  specification  itself,  he  says,  *'  Hav- 
ing now  described  the  several  improvements  in  machinery  for  sewing 
or  stitching  various  fabrics,  as  communicated  to  me  by  my  foreign 

order  that  this  part  of  the  paragraph  may  read  as  follovra : — <  By  this  inrention  a  ahottle,  wfaea 
the  point  of  the  needle  has  entered  the  cloth  or  other  fabrie  onder  operation,  and  fomed  a  loop 
of  thread,  passes  through  that  loop,  and  leaves  a  thread  on  the  face  of  the  eloth.'  I  also  atrike 
out  the  word  '  first'  at  the  beginoing  of  the  first  claim."  And  in  order  that  the  efleet  of  this 
disclaimer  and  memorandum  of  alteration  might  be  better  understood,  a  copy  of  the  speoifica- 
tion,  as  it  would  appear  when  the  disclaimer  and  alterations  have  been  made,  was  annexed. 

(a)  See  Palmer  v.  Wagstaff,  9  Bzch.  494,  501,  502.  In  Russell  r.  Cowley,  Webat.  PaL  Cas. 
459,  Parke,  B.,  is  thus  reported : — "  I  think  we  ought  to  read  this  patent  without  a  dispoeitioa 
to  upset  it,  which  has  been  too  frequently  the  case  in  many  instances  on  such  sulgocts — that  we 
ought  to  read  it  fairly,  in  order  to  understand  what  the  meaning  of  the  patentee  is." 
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correspondent,  I  wish  it  to  be  understood  that  I  do  not  confine  myself 
to  the  precise  arrangement  herein  shown,  as  various  alterations  of 
minor  importance  might  be  effected  without  departing  from  the  nature 
of  the  invention."  So  that  sheet  1  is  one  arrangement  out  of  a  great 
many  claimed.  It  is  clear  'that  he  did  hot  mean  to  confine  himself 
in  the  manner  Mr.  Bovtll  invites  us  to  construe  the  claim.  A  needle 
and  a  shuttle  do  not  mean  the  needle  and  the  shuttle  in  the  specifica- 
tion, but  extend  to  other  needles  and  other  shuttles.  That  which  is 
at  the  end  of  the  second  claim  makes  this  still  more  evident,  and  puts 
it  beyond  a  doubt — "  whatever  may  be  the  means  employed  for  work- 
ing such  shuttle  and  needle  when  employed  together."  Unless  we 
can  see  that  there  are  no  possible  means  of  working  a  needle  and 
shuttle  other  than  that  mentioned  in  sheet  1,  and  the  description  in 
sheet  1,  the  patent  cannot  be  sustained.  It  is  much  to  be  regretted 
that  this  mode  of  making  the  claim  should  have  crept  in.  The  needle 
and  shuttle  are  avowedly  not  new;  then  how  can  a  claim  of  every 
possible  mode  of  working  a  needle  and  shuttle  together  be  sustained  ? 
There  is  another  ground  on  which  we  must  give  that  construction. 
When  the  patentee  proceeds  to  disclaim  in  1846,  he  does  so  in  these 
terms — "  Whereas  since  the  enrolment  of  my  said  specification,  it  has 
been  brought  to  my  knowledge,  that,  previous  to  the  granting  of  my 
said  letters  patent,  a  machine  had  been  described  in  the  specification 
of  a  patent  granted  to  Messrs.  Fisher  &  Gibbons  on  the  7th  December, 
1844,  wherein  a  series  of  needles  were  arranged  to  act  simultaneously, 
together  with  a  like  number  of  shuttles,  for  the  purpose  of  ornament- 
ing fabrics."  (And  it  is  very  odd  that  the  patent,  which  was  specified 
so  far  back  as  1844,  should  only  then  have  come  to  his  knowledge.) 
*'  But  I  cannot  ascertain  that  ^uch  machine  was  ever  put  in  practice, 
and  I  believe  that  it  is  incapable  of  being  worked  usefully."    It  ap- 

r^rs  to  me  that  that  explanation  is  quite  superfluous  and  useless,  and 
do  not  approve  of  that  mode  of  speaking  of  another  person's  inven- 
tion. '*  I  have,  however,  been  advised  that  doubts  may  be  raised  and 
objections  taken  to  my  patent  in  consequence  of  such  previous  publi- 
cation, for  which  reason  I  wish  to  enter,  and  do  hereby  enter,  the  fol- 
lowing disclaimer."  [His  Lordship  read  it.]  So  that  the  substance 
and  effect  of  the  disclaimer  is  this--{for  we  are  here  inquiring,  by  the 
language  which  the  patentee  has  used,  what  is  his  meaning,  and  we 
ought  to  look  at  all  the  documents) — "  I  am  told  that  such  and  such  a 
patent  existed,  wherein  needles  and  shuttles  were  used;  and  I  am 
told  that  doubts  may  be  raised  and  objections  taken  in  consequence  ; 
and  therefore  I  do  not  claim  the  use  of  several  needles  and  shuttles." 
Upon  the  whole  I  think  he  means  this — that  *'  my  claim  is  not 
merely  applicable  to  my  own  needle  and  shuttle,  but  applicable  to 
others  also ;"  and  therefore  the  judgment  of  the  Court  of  Queen's 
Bench  was  right,  and  ought  to  be  affirmed. 

Williams,  J. — The  inquiry  turns  on  what  is  the  proper  meaning 
of  the  claim  No.  2.  Mr.  Bovill  contends  that  it  is  confined  to  the  ap- 
plication of  a  shuttle  in  combination  with  a  needle,  as  shown  in  the 
drawings,  as  the  claim  No.  8  is.  I  am  of  opinion  that,  looking  at  the 
meaning  of  the  parties  as  expressed,  the  claim  is  general.  The  reasons 
for  coming  to  that  conclusion  are  all  stated  in  the  judgment  of  the 
Court  of  Queen's  Bench,  or  in  the  judgment  of  the  Chief  Baron« 
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The  coQStruction  put  upon  the  claiia  by  the  Court  of  Queen^s  Bench 
is  strengthened  by  the  disclaimer,  whiqh  ia  in  exact  accordance  with 
its  being  a  general  clainu 

Crowdeb,  J.-^The  question  is,  whether. the  claim  is  general,  and 
extends  to  all  needles  and  shuttles  in  combination,  or  is  confined  to 
the  particular  needle  and  shuttle  as  shown  in  sheet  1  of  the  drawing 
The  latter  would  be  a  strained  construction.  It  could  not  be  the  m- 
tention  of  the  plaintiff  to  confine  himself  to  a  particular  needle  and 
shuttle.  He  means  to  say,  **'  I  claim  the  combination  of  a  shuttle  and 
needle  as  shown  in  these  drawings.''  Construing  it  as  the  language 
fairly  imports,  I  am  of  opinion  that  the  patept  cannot  be  supported, 
by  reason  of  its  having  been  used  by  a  former  .patentee. 

W1LL88,  J.,  and  BbahwjbIiL,  B.,  concurred. 

Judgment  a£^rmed. 


^.      * 


•»  .•         V  \    ^ 
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(Th«' additional  o4m  in  ihia  Tolame  are  ibddzed  in  [  ].) 


ACCEFTAKCB. 

L  Of  bill  of  ezcbange.    Bills  of  Ezchaitqi. 
IL  B7  TondM.    VvHPOR  AKD  Vbiidu. 


ACCIDENT. 


KseueuroB. 


AOKNOWLBDOMBWT. 

•  ■,•••■ 

I.  Of  doM.    BTATvra  of  Limitations,  L 

n.  Of  title,  within  sUt  3  A  4  W.  4/e.  37|  s. 

14.     StATVTB  of  LlllITATIOHS,  IL 

ACTION. 

Aetion  in  superior  Courts. 

L  Parties  to. 

Agreement  by  som^  of  tbe  directors  of  » 
Joint  stock  Companj,  to  transfer  their 
interests  and  shares  to  others.  Covenant 
by  the  latter  to  ii^demnifj  against  calls. 
Proper  pities  to  action  on  the  corenant, 
118.    Compart,  L  1. 

II.  Pleadings  in.    PLMADiir«. 

III.  Conduct  of,  by  attorney. 

Compromise,  of  action  by  attorney,  contrary 
. .   to  client's  instmctions,  839.    Attobhst, 

in. 

IV.  Proceedings  in.    (5m  aUo  Commom  Law 

PROCMDURB  Acts.) 

.■«  •■     --       ...• 

.1.  Judgment  signed:  $^  sa.:  snbssqnept 
rednction  of  debt  to  below  20/. :  detainer. 
Stat  7  A  8  Viet.  e.  98,  s.  87.  '*  Sam 
torered." 


In  an  action  nnder  The  Snmmary  Proco- 
dnre  on  Bills  of  Exchange  Act  (IS  A  19  Vict. 
c.  87),  1855,  against  defendant  as  drawer, 
and  R.  as  acceptor,  of  a  bill  of  exchange, 
endorsed  by  defendant  to  plaintiff,  plaintilf 
signed  Judgment  (9n  default  of  appearance) 
against  defendant  for  2W.,  the  debt  and 
costs,  and  against  R.  for  18/.,  the  debt  with- 
out the  costs,  and  issued  writs  of  fl.  fa. 
against  defendant  and  R.  The  sherilf  could 
not  execute  them ;  and  plaintilf  then  bronght 
an  action  on  the  Judgment  against  defend- 
ant ;  signed  Judgment  in  that  action  for  29/., 
being  the  amount  due  upon  the  Judgment 
together  with  the  costs  of  the  last  action, 
and  issued  a  ea.  sa.  for  that  amount  After- 
wards the  11.  fa.  against  R,  was  executed, 
and  the  15/.  leried.  Afterwards  defendant, 
being  in  custody,  was- detained  under  the  ca. 
sa.  for  14/.,  the  balance  of  tbe  debt  end  costs 
recorered  against  him  in  tbe  second  action, 
after  deducting  the  15/.  paid  by  R. 

Held,  that  the  detainer  was  lawfbl :  that 
st«t  7  A  8  Vict.  e.  98,  s.  67,  did  not  apply, 
**  the  sum  recorered"  being  abore  20/. :  and 
that  defendant  was  not  entitled  to  be  dis- 
charged till  he  had  paid  the  balance  of  tbe 
debt  and  coats  in  the  second  action.    Wett  r, 

Farlar,  179 

. t  ■     4  ...... 

2^  Judge's  order  for  .capias.  Bndorsement 
of  sum  less  than  that  sworn  to  in  affldarit 
of  debt :  bail-bond  by  two,  for  twice  snv h 
lesser  sum ;  liability  of  bail. 

A  Judge'fl  order  for  a  capias^  under  stai. 
1  i^  2  Vict  c.  110,  s.  8,  was  drawn  .up,  by 
mil  take,  for  holding  to  bail  for  a  less  sum 
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than  that  sworn  to  in  the  affidaTit  of  debt ; 
the  eapiaa  was  endorsed  for  the  lets  snin; 
and  a  bail-bond  was  ezeeated  in  ^penal  sum 
for  the  amoant  of  sneh  less  sum. 

Held  that,  on  payment  of  the  lesser  snm 
and  eosts,  though  making  a  sum  less  than 
the  penal  sum  in  the  J>ond,  the  bail  were  en- 
titled to  have  the  bond  deliTered  up,  and  to 
be  disoharged.    Joua^  r,  Tepptr,  827 

V.  Damages  in.     Damaabs. 

VI.  Costs  in.    Costs. 

Actions  in  County  Courts.   Couvtt  Courts. 

ADJOURNMENT. 

I.  Of  appeal  by  Quarter  Sessions.    Appbalt 
ILL 

II.  Of  sumn\ons,  on  Tarianoe  in  eridence. 

CONTICTIOK.    ' 

ADJUDICATION. 
Order  of.    Poob. 

ADMISSION. 

Of  title,  within  stat  8  A  4  W.  ^  o.  27,  s.  14. 
Statutb  07  Limitations,  II. 

AFFIDAVIT. 

I.  On  filing  bill  of  sale.    Bill  or  Salb. 

II.  By  defendant  in  County  Court,  as  to  resi- 
dence of  plaintiC    Small  Dbbts  Court. 

AQENT. 

PRIHOIPAL  AMD  A«BMT. 


AGREEMENT. 


COMTRACT. 


ALIENATION. 
Of  oopyhoao.    Mamor. 

ALLEGIANCE. 
Oaths  of,  by  attorney.    Attormbt,  II.  f. 

AMENDMENT. 

I.  Of  order  of  justices,  brought  np  upon  oer- 
tiorarL    Cbrtiorari,  II. 

II.  Of  conviction  by  Justices.    Comtictiom. 

ANNUITT  CREDITOR. 
Proof  by.    Bankrupt  and  Ikboltbrt,  IIL 

ANSWER. 

In  Chancery:  when  a  sufficient  acknowledg- 
ment of  title,  to  prevent  ejectment  being 
barred,  6.    Statutb  op  LikitatiomBi  IL 

APPEAL. 
L  To  superior  Court. 

I.  To  Exchequer  Chamber,  nnder  sect  84 
of  Common   Law   Procedure  Act,   1854, 


against  decision  of  Court  on  a  mlc  to  cnlsr 
a  verdict  or  nonsuit  upon  a  point  mseiied 
at  the  trial  before  an  undersb«ri^  969. 
Vbndor  AMD  Vbmdbb,  IV.  2. 

2.  Against  dismissal  of  appeal  by  jastiees. 
Right  to  begin,  20.    Compamt,  IL  2. 

8.  Against  conviction,  before  justices,  of  per- 
mitting disorderly  conduct  in  a  pnbUe- 
house.    What  objections  may  be  raised. 

Appellant  was  convicted  before  jasttcee  ef 
knowingly  permitting  persons  of  bad  ^arao- 
ter  to  assemble  in  his  public-house.  At  the 
hearing,  it  was  objected  on  bis  behalf  that 
the  persons  assembled  were  there  only  for 
the  purposes  of  refreshment.  The  justice^ 
being  of  opinion  that  there  was  bo  evidence 
to  that  effect,  convicted  the  appellant.  A 
ease  was  stated  for  the  opinion  of  the  Court 
whether,  upon  the  facts  there  stated,  the  eoa 
viction  was  right  or  wrong. 

On  appeal,  it  was  contended  that  there  was 
no  evidence,  on  the  facts  stated,  that  the 
appellant  kncmingly  permitted  the  said  per- 
sons to  assemble.  Held,  that  thia  objeetico, 
not  having  been  raised  before  the  jastieca» 
could  not  be  raised  upon  appeal.  OMivieCioa 
affirmed.    Pwki»  v.  ffm^iabU,  78« 

4.  .Statement  of  ease  by  justices,  aft  an*el> 
lant's  requesL  Recognisances,  within 
what  time  to  be  made,  25.  Hi«bwat 
Act,  I. 

II.  To  Quarter  Sessions. 

1.  A4joumment  of  appeal,  after  opening  ef 
respondent's  case.  Subsequent  delivcfy 
of  fresh  grounds  of  appeal ;  stmt.  4  4  5 
W.  4,  c.  76,  s.  81.  ''Sessions  at  whidi 
sneh  appeal  is  intended  to  be  triad." 

The  appellants  against  an  order  of  removal 
delivered  to  the  respondents  notice  of  trial 
of  the  appeal,  and  a  statement  of  groends 
of  appeal,  fourteen  days  before  the  thas  aaxt 
Sessions.  The  appeal  came  on  at  those  Ses- 
sions. After  the  respondents'  conneel  had 
begun  to  state  his  ease,  the  Sessions,  oa  the 
application  of  the  appellants*  counsel,  ad- 
journed the  appeal  to  the  next  Sessioaa,  on 
the  ground  of  the  absence,  throng  illacas, 
of  a  material  witness.  Fourteen  days  h stole 
the  Sessions  to  which  the  appeal  was  ad- 
journed, the  appellants  delivered  a  IVeeh 
statement  of  grounds  of  appeal,  raising  aa- 
veral  new  grounds.  At  the  a4jonmed  hear- 
ing, the  respondents  olijected  to  any  fkeah 
grounds  being  entered  upon :  bet  the  Sua- 
sions overruled  the  objection,  and  quashed 
the  order  on  evidence  given  solely  in  snypeit 
of  one  of  the  new  grounds. 

On  a  case  stated  by  the  Sesslona ; 

Held,  that  the  trial  of  the  appeal  hariag 
been  a^Joumed,  the  Sessions  to  which  it 
was  adjourned  were  "  the  Scetioas  at  which 
such  appeal"  was  '*  intended  to  ha  tried^" 
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within  Met.  81  of  atat.  4  k  5  W.  4,  o.  70 ; 
and  that  the  appeUantv  wen  entitled  to  de- 
lirer  fireeh  groaodt  of  appeal  fonrteen  days 
before  those  SeMiou.  Begina  t.  The  luka- 
bitanU  of  Ktndai,  492 

3.  Notiee  of  appeal  agalnet  astesament  under 
Nviaancea  Remoral  Aet:  within  what 
time  to  be  giten,  98.  Nuibakcbb  Rb- 
MOTAL  Act,  III. 

8.  Appeal  againat  order  of  adjudication  and 
maintenance  of  pauper  lunatic,  obtained 
by  guardians  of  union,  on  behalf  of  orer- 
■eert  of  township :  who  are  to  sign  the 
statement  of  grounds  of  abjudication. 

Where  an  order  of  abjudication  and  main- 
tenanoe  of  a  pauper  lunatio,  under  stat  16 
k  17  Vict  e.  97,  s.  97,  is  obtained  by  the 
guardians  of  a  union  on  behalf  of  the  OTcr- 
seers  of  a  township,  within  that  union,  for 
the  payment  to  the  guardians  of  the  expenses 
incurred  by  them  on  behalf  of  the  township, 
the  OTcrseers  are  the  proper  parties  to  sign 
the  statement  of  the  grounds  of  adjudication, 
under  sect  107.  Btgina  t.  Inkabitamtt  of 
Htaton,  '  782 

III.  To  archbishop,  by  a  curate,  against  revo- 
cation of  license  by  Bishop.  Stat.  1  A  2 
Vict  c.  106.    What  is  a  proper  **  hearing." 

Under  sect  98  of  sUt  1  A  2  Vict  c.  106, 
which  enacts  that  a  curate,  whose  license 
shall  hare  been  rcToked  by  the  Bishop  under 
that  section,  "  may,  within  one  month  after 
•ervice  upon  him  of  such  revoeation,  appeal 
to  the  Archbishop  of  the  province,  who  shall 
confirm  or  annul  such  revocation  as  to  him 
shall  appear  just  and  proper,"  the  Arch- 
bishop is  bound,  if  requested  by  the  curate, 
to  hear  him,  either  in  person  or  by  counsel, 
as  to  the  validity  of  the  grounds  of  such  re- 
Toeation,  and  to  receive  fre^h  evidence  ten- 
dered on  his  behalf  upon  that  point  The 
Archbishop  may  regulate  the  mode  in  which 
the  proceedings  at  such  hearing  are  to  be 
conducted :  but  he  cannot,  if  so  requested  to 
bear,  confirm  or  annul  the  revocation  merely 
upon  the  statements  made  by  the  curate  in 
his  petition  of  appeal,  and  the  written  docu- 
ments referred  to  in  such  petition. 

Where  the  Archbishop  had  confirmed  a 
revocation  upon  such  last-mentioned  writ- 
ten evidence  only,  the  Court  issued  a  man- 
damus to  him  **  to  hear  the  said  appeal  and 
decide  the  merits  thereof."  Rtgxna  v.  Arek" 
hiwhop  of  Canterhurjf,  646 

rV.  To  Home  Secretary  of  State,  against  a 
vote  for  adoption  of  The  Local  Government 
Act,  1861,  931.    Local  Goverimkjit  Act. 

V.  Costs.    Costs. 

APPRENTICESHIP. 
BvidcBce  of  indentarv  of.    Etibkkcb,  I.  2, 

L  IL 


ARBITRATION. 

L  Under  Common  Law  Procedure  Acts.  Com- 
■ON  Law  Procbduri  Acts,  II.  i. 

II.  Under  Public  Health  Act,  1848.  Publio 
Hbaltr  Act,  III. 

IIL  Effect  of  condition,  in  policy  against  fire, 
to  refer  disputes  to  arbitration,  826.  Ih* 
BURASCB,  III.  3. 

ARCHBISHOP. 

Appeal  to,  by  curate,  against  revocation  of 
license  by  Bishop.    Appeal,  IIL 

ARTICLES. 
Of  attorney.    Attornbt,  L 

ASSAULT. 

Certificate  of  magistrate  on  dismissal  of  com- 
plaint, under  stat  9  G.  4,  c.  31,  s.  27.  Ju- 
risdiction of  magistrate.  Meaning  of  **  forth- 
with." 

i.  Stat  9  Q.  4,  c  31,  s.  27,  after  providing 
for  the  summary  disposal  by  justices  of  cases 
of  common  assaults  and  batteries,  provides 
that  "  if  the  justices,  upon  the  hearing  of  any 
such  case  of  assault  or  battery,  shall  deem 
the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or 
so  trifiing  as  not  to  merit  any  punishment^ 
.  and  shall  accordingly  dismiss  the  complaint, 
they  shall  forthwith  make  out  a  certificate 
under  their  hands,  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate 
to  the  party  against  whom  the  complaint  was 
preferred."  And,  by  sect  28,  **  if  any  person 
against  whom  such  complaint  shall  have 
been  preferred  for  any  common  assault  or 
battery,  shall  have  obtained  such  certificate 
as  aforesaid,"  **  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause."  Held  that,  by  sect  27, 
the  granting  a  certificate  of  dismissal  of  the 
complaint  is,  when  a  case  is  brought  within 
the  section,  a  ministerial,  not  .a  judicial,  act, 
and  that  a  magistrate  is  therefore  bound  to 
grant  it  Hehl,  further,  that  the  certificate, 
if  drawn  up  forthwith  and  delivered  to  the 
party  against  whom  the  complaint  was  pre- 
ferred, is  a  good  bar,  under  sect  28,  to  a 
subsequent  action  for  the  assault,  though  it 
be  not  drawn  up  in  the  presence  of  the  par- 
ties, or  applied  for  by  the  party  against  whom 
the  complaint  was  preferred. 

Semble,  that  by  *'  forthwith,"  in  sect  27, 
is  meant,  forthwith  upon  the  application  of 
the  party  entitled.     Haneoek  v.  Somea,     796 

ii.  But  9  G.  4,  e.  31,  s.  27,  enacU  that  jus- 
tices  who,  upon  any  of  certain  specified 
grounds,  dismiss  a  complaint  for  an  assault 
brought  before  them,  "  shall  forthwith  make 
out  a  certificate  under  their  hands,  stating  the 
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fact  of  sooh  dtsmfstml,  nod  ahall  deliver  fueh 
eertificate  to  the  pnrty  against  whom  the  oom- 
plaint  wai  preferred."  Held,  that  "forth- 
with" meanp,  forthwith  upon  demand  by  the 
person  entitled  to  the  oertifleate,  and  not, 
forthwith  upon  the  dismissal  of  the  com- 
plaint. 

A  oertifleate  was  applied  for  by  the  person 
entitled,  five  days  after  the  cbmplaini  had 
been  dismissed,  and  granted  two  days  after 
the  application,  but  dated  as  of  the  day  upon 
which  the  complaint  was  made.  Held  to 
have  been  made  out  "forthwith**  within  the 
•  meaning  of  the  statute,  and  to  be  a  good  de- 
fence, under  sect.  28,  to  a  subsequent  action 
for  the  same  assault    Cottar  ?.  Ifetheringtonf 

802 

ASSESSORS. 
Under  Land  Tax  Act    La5D  Tax. 

ASSIGNMENT. 

I.  Of  policy  of  insurance.     Ikiuraitci,  IL 

II.  Of  rent    Landlord  akd  Tbnant,  IV. 

ATTESTING  WITNESS. 
To  bill  of  sale.    Bill  or  Salb. 

ATTORNEY. 

L  Articles  of. 

What  is  rirtiially  a  fire  years'  continuous 
service.  Grant  of  fresh  articles  by  the 
Court,  how  to  be  carried  out     Staboip. 

H.  S.  served,  under  articles^  as  clerk  to  an 
attorney  and  solicitor,  for  four  years,  six 
months,  and  twenty-four  days.  He  then, 
with  the  consent  of  his  master,  was  absent 
for  about  three  years,  during  part  of  that 
time  serving  as  ensign  in  a  militia  regiment, 
^nd,  during  the  residue,  being  employed  as  a 
surveyor  of  taxes  in  the  Inland  Revenue  Of- 
fice. He  then  returned  to  his  original  mas- 
ter, and  served  him  as  clerk,  but  not  under 
articles,  for  a  period  of  five  months  and  six 
days.  Held,  that  the  latter  period  of  ser- 
vice, as  clerk,  could  not  be  computed  with 
the  former  period  of  such  service,  so  as  to 
make  the  requisite  period  of  five  years'  ser- 
vice. But  leave  was  granted  to  H.  S.  to  en- 
ter into  fresh  articles,  to  be  stamped  with  the 
sanie  duty  as  was  payable  on  the  original 
articles,  and  to  serve  under  such  fresh  arti- 
cles to  complete  the  period  of  five  years.  Ex 
parte  Smith,  928 

II.  Admission  of. 

1.  Stat  0  A  7  Viet  o.  73,  t.  7.  Graduates 
of  the  Universities  there  named;,  when 
Jthey  may  be  admitted  after  three  years' 
service. 

In  order  to  enable  a  graduate  of  the  Uni- 
▼ersitiesi  named  in  sect  7  of  stat  6  4  7 


Vict  c.  t3,  to  be  admitted  an  attomcj  after 
three  years'  service,  he  nftist  bare  takes  kia 
degree  before  being'  bound  by  aiiieles. 

It  is  not  sufficient  that,  witfaiii  tke  fear 
years  preceding  such  binding, '  he  alMmld 
have  completed  the  time  neeesflaiy  to  vnaUs 
him  to  take  his  degree,  but  baa  been  pre- 
vented by  illness  from  doing  ao,  and  bna  m 
fact  taken  his  degree  within  a  few  Bontba 
after  tiie  binding.     JBx  parf  Bradford^    417 

2.  Oaths  to  be  taken  on  afmiaaion;   and 
previously  to  practising. 

An  attorney  may  be  admitted  ob  taking 
the  oath  of  allegiance,  and  the  oalk  to  da- 
mean  himself  truly  jind  bpncstly,  Badcr 
secU.  18  and  19  of  stat.  6  4  7  Vict  e.  73^ 

But  he  cannot  practise  in  England  witk- 
out  taking  the  oath  substituted  for  tbe  osUka 
of  allegiance,  supremacy,  and  nbjnratioa  by 
stat.  2J  4  22  Vict  c  48,  s.  1.  i?e  CMtro^ 
dten  Tgabjee,  319 

III.  Retainer  of. 

Compromise  of  action,  contrary  to  elient's 
instructions. 

An  attorney  retained  to  conduct  n  cn«M^ 
and  having  express  directions  from  the  dteak 
not  to  enter  into  a  compromise,  has  no  power, 
under  such  retainer,  to  enter  into  any 
promise,  even  though  it  be  reaaoaable 
bon&  fide,  and  for  the  benefit  of  tha 
and,  if  he  do  so,  is  liable  to  an  action 
damages,  though  the  damage  aelvally  i 
tained  be  nominal. 

It  is  no  defence  to  such  action  that 
compromise  was  entered  into  by  the  adt 
of  counsel  retained  and  employed  by  the  at- 
torney, und^r  his  retainer,  for  the  eoadnet  of 
the  cause.     Fray  v.  Voulet, 

ATTORNMENT. 
Lakdloiid  ard  Ten  art,  IV. 

AUCTION. 

Sale  "  without  reserve."    Bidding  by 
To  what  extent  the  auctioneer  is  agent  fsr 
the  owner;  and  for  the  bidder. 

Declaration  alleging  that  defendant  axnr- 
oised  the  trade  of  an  auctioneer,  and  waa 
employed  to  aell ,  by  public  auction  divers 
hones,  and  advertised  that  there  would  bo 
•old  by  auction  a  horsa  aa  follows :  Ikai  ia 
to  say  ''  The  property  of  a  gentleman,  with- 
out reserve,  Janet  Pride."  That  plaintiff 
attended  the  «ale,  and  l^came  the  highest 
bidder,  and  "  defendant  became  and  waa  tbo 
agent  of  the  plaintiff,  to  complete  tbe  con- 
tract, on  behalf  of  the  plaintiff,  for  the  pnr- 
ehase  of  the  said  mare,  but  wbolly  omittod 
and  refused  ao  to  do;"  whereby  plaintiff 
was  deprived  of  tbe  benefit  of  tbe  eontrart 
Pleaa:  1.  Not  guilty;  S.  That  plaintiff  waa 
not  the  highest  bidder;  3.  That  defendant 
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did  not  bMom*  pUintiffY  agMii  aa  ftfore* 

aald. 

On  the  triali  it  wnr  proved  ibat  defendanl 
adrerilMd  iho  aalo  of  the  mare,  and  iasaed 
parttenlars  itating  it  to'be  ^tbe  property 
of  a  gentleman,  without  teserre/'  Plaintiff 
made  a  bid;  the  owner  of  the  horse  bid 
kigher :  plaintiff,  hairing  found  out  that  the 
last  bidder  was  the  owner,  reftised  to  make 
a  further  bid;  and  the  defendant  knocked 
the  mate  down  to  the  oWner ;  bat  it  did  not 
appear  that  defendant  knew  that  the  last 
bidder  was  the  owner.  Plaintiff  tendered 
the  amount  of  his  own  bid,  and  required  de- 
fendant to  deliver  to  him  the  mare,  which 
defendant  refused  to  do. 

Held,  by  the  Court  of  i;zohequer  Cham- 
ber, affirming  the  judgment  of  the  Court  of 
Q.  B.,  that  defendant  was  entitled  to  Judg- 
ment, the  issue  on  the  third  plea  not  having 
been  sustained  by  plaintiff. 

But,  by  the  Court  of  Exchequer  Cham- 
ber, the  defendant  might  have  been  liable  to 
plaintiff  on  a  declaration  complaining  that 
the  defendant  had  undertaken  to  sell  the 
horse  without  reserve,  and  had  not  done  so. 
W^rlow  V.  Harriwn,  W6 

AUDITA  QTtBUBLA. 
Costs  in.    Costs,  IL 


AUDITOR. 

I.  Of  parish,  under  Municipal  Corporations 
Reform  Act.  Muhicipal  Corporations 
Bbform  Act,  III. 

II.  Of  union.  Surcharge  by.  Distress  war- 
rant.   Jurisdiction  of  justices  issuing  it. 

Where 'guardians  of  a  poor  law  union  are 
surcharged  by  the  auditor  of  an  audit  dis- 
trict, and  application  is  made  to  a  justice  to 
issue  a  distress- warrant  to  levy  the  sum  sur- 
charged, if  the  statutable  proof  of  the  sur- 
charge required  by  stat.  11  A  13  Vict.  c.  91, 
s.  9,  be  complete,  the  jusUce  has  no  power 

'  to  inquire  into  the  validity  of  the  grounds 
for  the  surcharge,  but  must  issue  the  warranL 
If  he  refuses  to  issue  it,  the  Court  will  com- 

^  pel  him,  by  a  rule,  to  do  so.  Rtgina  v.  Fin* 
«.£#,  986 

BAIL. 

AvttM,  IV. 
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I.  Rights  oi  assignees. 

L  Mortgage  of  a  chattel,  left  in  possession 
of  mortgagor,  and  let  out  by  him  to  a 
third  party.  Bankruptcy  of  m6r%agor. 
**  Possession,  order,  and  disposition." 

L.  bought  of  plaintiff,  an  agrietflturaT  Im- 

'    plement  taaker,  4  portable  steam-engine, 

paid  part  of  the  price,  and,  to  secure  the 

balance,  executed  a  deed ;  by  which  he  as- 

signed  Co  plaintiff  the  said  engine,  by  way 


of  mortgage,  with  power  to  plaintiff  to  enter 
upon  the  premises  of  L.  or  any  other  person 
where  the  engine  might  be,  and  take  the  en- 
gine, as  effectually  as  L.  oould  do,  and  also, 
in  the  name  of  L.,  to  sue  for  and  recover  it : 
habendum  to  plaintiff^  on  trust,  when  plain- 
tiff should  think  proper;  to  lake  aetusi  pos- 
session of  and' sell  it,-  and,  aOer  paying 
expenses,  principiU  and  interest,  to  pay  the 
surplus  to  L. :  proviso  that»  in  default  of 
payment  of  principal  and  interest  upon  de- 
mand in  writing  signed  by  plaintiff,  plaintiff 
might  possess  the  engine,-  and  thAt»  if  L., 
before  such  sale,  should  pay  prineipal,  into- 
rest,  sind  expenses,  the  deed  should  be  void. 
Also  L.  covenanted  to  pay  principal  and  in- 
terest on  demand.  The  deed  was  registered 
under  Stat  17  A  18  Vict  c.  36. 

L.  was  notoriously  in  the  habit  of  receiv- 
ing and  having  on  his  premises  implements 
firom  the  makers,  and  disposing  of  them  on 
account  of  the  makers,  on  commission.  He 
took  possession  of  this  engine,  and  was  in 
the  habit  of  letting  it  out  to  hire  in  the  way 
of  his  trade.  He  beeame  bankrupt-  at  a  time 
when  the  engine  was  in  possession  of  a  farm- 
er, to  whom  it  had  been  so  let  by  him  on 
hire.  At  that  time,  no  written  demand  had 
been  made  on  L.  by  plaintiff  for  payment 

Defendants  were  assignees  under  the  bank- 
ruptcy, and  took  possession  of  the  engine. 
And  the  Court  of  Bankruptcy,  on  the  appli- 
eation  of  defendants,  under  sect  125  of  The 
Bankrupt  Law  Consolidation  Act,  1849  (12 
k  13  Vict.  c.  106),  found  that  L.,  at  the  time 
he  became  bankrupt,  had  the  engine,  by  con- 
sent and  permission  of  plaintiff  (claiming  to 
be  true  owner),  in  his,  L.'s,  possession,  order, 
and  disposition ;  and  the  C6nrt  directed  it 
to  be  sold  under  (he  direction  of  defendants, 
for  the  benefit  of  the  creditors. 

Upon  action' brought  by  plaintiff  against 
defetkdants  for  the  conversion :  Held,  that 
the  case  was  within  sect  125,  and  plaintiff 
was  not  entitled  to  recover.  Ho>m»by  v.  3IU- 
Ur,  192 

2.  Condition  in  a  life  policy  for  avoidance 
in  case  of  suicide.  Exemption  in  favour 
of  j>artie8  having  "  a  bon&  fide  interest  by 
assignment,  or  by  legal  or  equitable  lien 
for  a  valuable  consideration."  Bank- 
ruptcy and  suicide  of  insured.  Rights  of 
assignees. 

B.,  a  merchant  donilcHed  at  Valparaiso, 
effected  an  insurance  on  his  )ifi»  with  an  In- 
surance Company  in  London,  of  which  de- 
fendant was  a  director.  The  policy,  by  a 
eondition  endorsed,  was  t6  be  Void  if  the 
insured  coihmltted  siiicide:  "'but,  if  any 
third  party  have  acquired  a  boni  fid^  inte- 
rest therein  by  assignment  or  by  legal  or 
equitable  lien  for  a  valuable  consideration, 
or  as  security  for  money,  the  assurance" 
<«  Shall  neverthelfss,  ttf  the'eii^tent  of  such 
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interest,  be  Telid  and  of  foil  effect."  While 
tbe  policy  wM  in  force,  B.  decUred  himself 
haokrupt,  and,  by  that  act  itself,  made,  ac- 
oording  to  tbe  law  of  Valparaiso,  a  cession 
of  all  his  property  to  the  Court  before  whom 
the  declaration  was  made  :  and  the  property 
therenpon  rested,  by  operation  of  law,  in  the 
Bsoribano,  or  ofieial  notary,  of  tbe  Court. 
After  this  B^pommitted  suicide.  At  a  meet- 
ing of  creditors,  after  his  death,  plaintiffs, 
who  were  thcmselres  creditors,  were  duly 
appointed  assignees  to  the  estete,  which 
thereupon,  by  operation  of  law,  shifted  from 
the  Escribano  to  them  as  such  assignees. 

In  an  action  by  plaintiffs,  as  such  assign- 
ees, to  recover  the  amount  insured  by  the 
policy  J 

Held,  by  the  Court  of  Queen's  Bench,  that 
the  plaintiffs  were  not  third  parties  having  a 
bon&  fide  interest  by  assignment  or  by  legal 
or  equitable  lien  for  a  valuable  considera- 
tion, or  as  security  for  money,  within  the 
meaning  of  the  exception. 

Judgment  affirmed  in  the  Bzchequer 
Chamber.    Jaeluon  r.  Fortttr,  463 

'•  Description  of  the  debte  in  schedule. 

i  Of  a  bill  of  exchange,  endorsed  without 
knowledge  of  the  insolvent,  the  accepter. 

Under  stat  14  2  Vict  c.  110,  s.  75,  a 
debtor  is  protected  from  a  bill  if  he  describes 
it  substantially  in  his  schedule,  though  in- 
accurately as  to  amount  or  length-  of  time 
for  which  it  is  drawn,  provided  such  misde- 
scription be  not  intentional  or  fraudulent 

Where  a  bill,  at  the  time  of  tbe  petition, 
had  been  endorsed  over  by  the  drawer,  but 
the  insolvent,  the  acceptor,  did  not  know  of 
such  endorsement,  held  that  he  sufficiently 
described  the  bill  by  naming  the  drawer, 
without  adding  that  he  did  not  know  whe- 
ther it  had  been  endorsed  over  or  not ;  and 
that  he  was  discharged  from  liability  on*  the 
bill.    Booth  V.  Coldman,  414 

ii.  F.,  M-,  and  B.,  being  in  partnership, 
agreed  to  dissolve :  and,  by  the  terms  of  the 
agreement,  B.  was  to  transfer  all  the  stock 
to  F.  and  M.,  subject  to  a  power  of  repur- 
chase by  B.  Each  party  took  certain  debts 
upon  himself:  and  F.  and  M.  assigned  their 
interest  and  the  good- will  of  the  business  to 
B. ;  B.  assigning  to  them  his  interest  in  eer- 
taia  deeds  and  in  part  of  the  stock  :  and  it 
was  agreed  that  if  B.  should  pay  to  F.  and 
M.  60/.  before  1st  February,  1858,  F.  and  M. 
should  reassign  to  B.  the  stock  which  they 
had  taken :  but,  in  case  of  non-payment,  the 
right  of  F.  and  M.  to  the  stock  should  be 
absolute :  and  it  should  be  lawfhl  to  F.  and 
M.,  either  to  sue  B.  for  the  60^,  or  to  take 
the  stock  for  their  own  use:  and  B.  cove- 
nanted to  pay  the  601.  as  and  for  the  pur- 
chase-money of  the  stock :  and  that,  if  the 
moneys  to  be  received  by  F.  and  M.  should 
not  be  sufficient  to  pay  to  each  of  them  a 


sum  named,  then  B.'ahomld  make  up  sarh 
sum. 

The  60^.  not  having  been  paid,  F.  and  M. 
sued  B.  for  the  debt  B.  pleaded  a  dis- 
charge in  the  Insolvent  Court,  and  gave  no 
descripHon  of  the  debt  in  his  sebedele,  ex- 
cept by  inserting  F.  and  M.  as  creditors  for 
186/.  1S«.  \d,  and  578/.  15s.  4i#.  reepectively 
(in  which  amount  tbe  60/.  was  indadcd), 
and  stoting  that  he  was  liable  to  tbcm  for 
a  third  of  any  deficiency  in  thoee  amounts 
that  might  arise  upon  a  realisation  oi  the 
assete  of  the  firm. 

Held,  that  this  was  no  description  ef  the 
debt  within  sect  75  of  sUt  14  2  Vict  c 
110,  end  thst  the  discharge  did  not  operate 
as  a  bar.     FranMim  v.  BtfUy,  425 

iii.  SUtement  of  debt  on  filing  petition,  not 
an  acknowledgment  sufficient  to  defeat  Um 
Statute  of  Limitotions.  Statuts  or  Lim- 
iTATioirs,  I.  i. 

III.  Pleading  of  eertiicate  In  bar.     Whst 
debts  are  barred. 

Defendant  executed  a  bond,  ob  tbe  face  of 
which  it  was  stated  that  be  was  swrcty  for  J. 
F.  C,  but  by  which  be  and  J.  F.  C.  jointly 
and  scvenUly  bound  themselves  absolutely 
to  plaintifr,  subject  to  a  defeasance  making 
the  bond  void  on  payment  of  an  annuity, 
which  it  was  recited  that  J.  F.  C.  bad  agreed 
to  grant  to  plaintiff.  Defendant  and  J.  F.  C 
also  Jointly'  and  severally  eoveaaated  with 
plaintiff  to  pay  the  annuity.  Defendant  hav- 
ing become  bankrupt  and  obteiaed  bis  eerti- 
ficate:  Held,  in  tbe  Bxebequer  Chamber,  on 
a  bill  of  exceptions,  affirming  the  judgment 
of  the  Queen's  Bench  In  Amotl  eu  Hotdea, 
18  Q.  B.  508,  that  defendant  waa  a  surety 
only ;  that  plaintiff  eoald  not  bare  peeved 
against  his  estete  as  an  annuity  erediler; 
and  that  consequently  the  bankruptcy  and 
eertiflcate  were  no  bar  to  an  action  for  instal- 
ments of  the  annuity  becoming  due  subse- 
quently.   Wkiu  V.  Cbr5ell,  602 

IV.  Deeds  of  arrangement 

Deed  of  arrangement  between  two  baakrupta 
and  their  jvtW  creditors  only.  Diatribn- 
tlon  of  assete  among  signing  creditors  only 
held  invalid.  Bankrupt  Law  Conaolida- 
tion  Act,  1840,  sects.  224-228. 


To-  a  declaration  eontaining  tbe  oi 
money  counts,  defendante  pleaded  that  they, 
being  traders,  subject  to  tbe  bankrupt  laws, 
entered,  after  tbe  accrual  of  tbe  cauaes  of 
action,  into  a  composition-deed,  which  was 
signed  by  six-sevenths  In  number  and  value 
of  their  creditors  for  10/.  and  upwards,  with- 
in the  meaning  of  The  Bankrupt  Law  Con- 
■olldation  Act,  1840,  12  k  13  Viet  e.  106. 
That  plaintiff,  being  a  creditor  of  defcnd- 
aats,  had  notice  of  the  said  deed,  which  was 
a  deed  of  arrangement  within  the  meaning 


BANKRUPT,  &o. 


BUILDING  ACTS.       1117 


of  the  mid  Aet,  but  plaintiff  refoaed  to  sign 
the  dMd  at  dofondants'  requeit.  That  de- 
fendants aftenrardt  obtained  a  eertificate 
from  the  Court  of  Bankniptcy  that  the  said 
deed  had  been  duly  signed,  Ao.,  by  snob  six- 
sevenths  of  defendants'  creditors.  That  all 
things  had  happened  to  entitle  defendants 
to  the  benefit  of  the  said  deed  and  of  the 
said  certificate ;  that  the  same  remained  in 
foree,  and  that  defendants  were,  by  reason 
of  the  matters  pleaded,  discharged  from 
plaintiff's  claim.  The  plea  set  ont  the  deed, 
which  purported  to  be  made  between  defend- 
ants  of  the  first  part,  certain  tnisteei  of  the 
second  part,  and  "  the  several  persons  whose 
hands  and  seals  were  thereto  subscribed 
and  set,"  "  being  severally  creditors,"  *'  or" 
'•  agents"  "  of  creditors  of  defendanto,"  of 
the  third  parL  By  it  defendants  assigned 
all  their  joint  and  separate  estate,  both  real 
and  personal,  to  the  trustees,  upon  trust  for 
sale,  and  after  paying  expenses,  Ac,  "to 
pay  and  divide  all  the  remainder  of  the" 
"  tmst*moneys"  "nnto  and  amongst  them- 
selves and  all  other  the  creditors  of  the" 
defendants,  **  rateably  and  in  proportion  to 
the  amount  of  their  sevwal  debts,  without 
any  preference  whatsoever,  until  the  whole 
of  such  debts"  were  "  fully  paid  and  satis- 
fied ;"  "  and  upon  further  trust  to  pay  the 
ultimate  surplus  of  such  moneys,  if  any, 
and  also  the  dividends  of  such  of  their  cre- 
ditors as"  should  <'act  come  in  and  execute" 
the  deed,  to  defendants.  On  demurrer  to  the 
plea,  held  (the  ease  being  treated,  by  oon- 
aent»  as  if  plaintiff  had  replied  that  there 
were  separate  creditors  of  defendants  for  10^. 
and  upwards,  and  as  if  defendants  had  tra- 
versed and  demurred  to  such  replication), 
that  the  deed  set  ont  in  the  plea  was  invalid 
under  The  Bankrupt  Law  Consolidation  Act, 
1840,  12  k  13  VicL  c.  100,  secU.  234  to  228, 
on  the  grounds,  first,  that  it  was  made  be-^ 
tween  defendants  and  their  joint  creditors 
only,  and  directed  the  distribution  of  defend- 
ants'joint  and  separate  assets  amongst  such 
creditors  only;  and  secondly,  because  it  di- 
rected the  distribution  of  the  entire  assets 
amongst  such  creditors  of  defendants  only 
as  should  sign  the  deed,  instead  of  amongst 
the  whole  of  their  creditors.  Leonard  r, 
Skeard,  607 

BBBR-HOUSB. 
Illegal  opening  of  on  Sunday.    Evidmcb,  II. 

BILLS  OF  EXCHANQB. 

L  Place  of  presentment.  Stat  1  A  2  G.  4,  c 
78.  Excuse  for  non -presentment  to  acceptor, 
as  between  two  eadorsees.  Summary  Pro- 
ceeding on  Bills  of  Exchange  AcL    Defences. 

Where  a  party  against  whom  a  summons 
In  a  county  court  has  been  taken  out  under 
The  Summary  Proceediag  on  Bills  of  Ex- 


change Act,  1655  (18  A  10  Vict.  c.  07),  and 
the  Order  in  Council  of  30th  January  1850, 
obtains  leave  from  the  judge,  upon  affidavit, 
to  defend,  he  is  not,  at  the  trial  in  the  county 
court,  confined  by  the  statute  or  the  county 
court  rules  of  6th  December,  1856,  to  tiie  de- 
fence  set  up  in  the  aflldavit. 

A  bill  wtts  drawn  by  G.  on  H.,  H.'s  name 
in  the  address  being  foll#wed  by  the  men- 
tion of  a  particular  place;  H.  accepted,  pay- 
able at  another  place  named  in  the  accept- 
ance, not  adding  "only"  nor  "  not  otherwise 
or  elsewhere."  Q.  endorsed  to  defendant, 
who  endorsed  to  plaintiff.  Plaintiff,  at  ma- 
turity, presented  the  bill  at  the  place  named 
in  the  address,  but  not  at  the  place  named 
in  the  acceptance.  Held,  that  he  could  not 
sue  defendant  on  the  bill,  the  presentment 
being  insufficient,  staL  1  A  2  Q.  4,  c.  78,  put- 
ting an  end  to  the  necessity  of  presentment 
at  the  place  named  in  the  acceptance  as 
against  the  acceptor  only. 

Presentment  to  the  acceptor  is  not  excused, 
as  between  the  drawer's  endorsee,  and  the 
endorsee  of  such  endorsee,  by  the  mere  fact 
that  the  drawer  had  not,  at  the  time  when 
the  presentment  should  have  been  made,  any 
effects  in  the  hands  of  the  acceptor.  Saul  v. 
JontUf  50 

II.  Endorsement,  unknown  to  acceptor,  after- 
wards insolvent.  What  is  a  sufficient  de- 
scription in  schedule,  414.  Bankrupt  lvd 
InsoLvmiT,  II.  L 

BILL  OF  SALE. 

Affldavil  on  filing,  under  stat.  17  k  18  Vict  e. 
36.  What  is  sufficient  particularity,  where 
deponent  is  also  attesting  witness. 

Where,  in  the  affidavit  required  by  stat 
17  A  18  Vict  c.  86,  to  be  annexed  to  a  bill 
of  sale  when  filed,  containing,  among  other 
things,  "  a  description  of  the  residence  and 
occupation"  **  of  every  attesting  witness,"  the 
depoaent,  whose  residence  and  occupation 
Is  there  given,  is  also  the  attesting  witness, 
the  affidavit  need  not  necessarily  contain  a 
statement  to  that  effect ;  provided  that,  under 
the  circumstances,  the  affidavit  (Vimishes  rea- 
sonable proof  that  the  deponent  and  the  at- 
testing witness  are  the  same  person,  and  that 
therefore  the  residence  and  occupation  of  the 
one  are  identical  with  those  of  the  other. 
Rouik  V.  RouhUttj  850 

BLACKBURN  IMPROVEMENT  ACT. 

(17  A  18  Vict  c.  clxxxiii.) 

Sect  84.  Recovery  by  Corporation  of  expensea 
of  paving  and  sewerage,  71.    Towhi  In- 

PBOVBMBHT  CLAUIBS  AcT,  I. 

BUILDINQ  ACTS. 
Mbtbopolitaii  BuiLDiifo  Acts. 


1118      BURGESS  ROLL. 


GOMMISSKWERS. 


BURGESS  ROLL. 

Mt7VI€IPAL  CORPORATIOll  RkPOBM  AoT,  II. 

CANAL. 
■BftlMbiUty  ofk    JUn,  L*  1,  tL 

CARRIBR8. 
IkMttimAev  by.    iMstttiKcm,  IIL  f. 


Taxbd  Cart. 


Action,  rv. 


CART. 


CA.  SA. 


CERTIVrCATB. 

I.  'Under  Lutisoy  Acta.  -  Xvkatio. 

IL  Of  magiatnltty  on  a  complaint  of  asflanU 
and  batteiy.    Assault. 

GERTIORARL 

I.  RemoTil  of  plaint  from  bounty  oonrt  by, 
defendant    Plaintiff  tot  bound  to  proceed, 

368.      CotJHTr  COVRTy  IL 

n.  Amendment^  under  stat  12  A  13  Vict.  c. 
4b,  a.  7,  of  an  order,  brought  up  upon  cer- 
tiorari, deftictiye  as  t»  stktement  6f  loi^ty 
in  which  juatioes  wer^  sitting. 

An  order  made  by  two  juslioea,  described 
therein  as  "  acting  in  and  for  the  county  of 
S.,"  for  the  remoral  of  a  pauper  from  B.,  in 
that  connty,  to  H.,  alto  in  that  county,  was, 
on  the  Same  day,  suspended  by  them|  in  con- 
sequence of  the  illness  of  the  pauper.  On 
his  death  a  s«bood  order  was  made,  by  en- 
dorsement on  the  first,  by  two  other  justices, 

'  for  the  payment,  by  the  parish  olBcers  of  H., 
of  the  expenses  incurred  by  the  suspension 
of  the  first  order.  In  this  order  the  justices 
described  themselres  as  acting  "  for  the  bo- 
rough  of  B."  This  order  contained  no  state- 
ment, in  the  margin  or  the  body,  of  the 
particular  locally  in  which  the  justices  were 
sitting. 

The  last-mentioned  order  having  been 
brought  up  by  certiorari,  Jthe  Court  amended 
it,  without  costs,  under  stat.  12  A  13  Vict,  c 
46,  s.  7,  by  altering  the  words  **  for  the  bo- 
rough of  B."  to  '*  in  and  for  the  borough  of 
B. ;"  holding  that  there  were  necessarily  suf- 
flcient  grounds  in  proof  before  the  justices, 
sitting  in  their  judicial  capacity,  of  the  lo- 
cality in  which  they  were  sitting,  to  have 
allowed  of  their  drawing  up  the  order  as 

-'  HU^ded.  JSieffiMt,  lukabftattU  of  Belling- 
Uy,  749 

CHURCH  BUILDING  ACTS. 

L  Conyeyanoe  to  Ecclesiastical  Commissioners. 
What  is  suflitoiaii^  execution^  by  tbem.    Reg- 


istration of  memorial,  im^ar  stal.  7  Ann.  c 
30,  s.  6. 

Under  the  Church  Bunding  Acts,  land  in 
Middlesex  was  conTcyed  to  the  Eeclestastieal 
Commissioners  (substituted  for  the  Church 
Building  Commissioners  by  stat.  l9  A  20 
Vict.  c.  66,  s.  1)  by  deed-poll,  according  to 
the  form  in  stat.  3  G.  4,  c.  72j  s.  2,  executed 
by  the  grantor.  Tbe  Commissibnera  assent- 
ed by  afllzing  their  seal,  according  to  stat. 
8  4  9  Vict.  c.  70,  s.  24. 

Held  that,  under  stat  7  Ann.  cu  30,  s.  5, 
the  Register  of  Middlesex  was  not  bound  to 
register  a  memorial  of  the  couTeyance  with- 
out the  attestation  of  a  witness  who  bad  wit- 
nessed the  execution  by  Uie  grantor ;  and 
that  the  affixing  of  the  seal  of  the  Commis- 
sioners was  not  an  execution  by  them  of  the 
deed,  and  an  attestation  of  the  afixiog  of 
such  seal  did  not  satisfy  the  statute.  Btgina 
T.  HegiaUrt  of  UiddUtx,  SSS 

IL  Incumbent  of  district  under  Cfanrth  Bvild- 
ing  Acts,  when,  and  when  not,  rateable  in 
respect  of  salary  in  the  shape  ofTcnt-charge 
secured  upoifc  Uie  Uthe  oommntataon  rsat- 
charge  of  the  mother  parish,  763.  Batb,  L 
1,  It. 

CLERK. 

To  justices  of  boroughs.    Mubxcipal  Corpo- 

RATIOR  RsfORX  AcT,  VL 

COLLECTORS. 
Under  Land-Tax  Act.    LAnn-TAX. 

COLLIERY. 

Injury' to  workmen  in.  Mabtsr  awd  Srrtart, 
IIL 

COMMISSIONERS. 

I.  Of  police^    PotiCR. 

II.  Under  Church  Building  Acts.  Chvrcb 
Bi7iLi)iiia  Acts,  L 

III.  Under  Towns  Improrement  Clauses  Ad. 

TOWRS  IVPROTKMKIIT  CLAilSRS  AcT,  II. 

rv.  Under  Metropolitan  Building  Acta.    Mr- 

TRO^OLITAR  BOILDIRQ  ACTB,  . ' 

V.  Under  Local  Acts. 

Stat  1  A  2  Vict  c.  xxxiii  QualificatioB 
for.  Who  is  "  rated"  within  the  meaning 
of  the  Act 

A  local  improrement  Aet  (1  A  3  Viet  e. 
xxxiii.)  prescribed  qualifications  for  Com- 
missioners to  be  elected  to  exeeuta  the  Act ; 
and,  among  others,  that  the  party  should 
'  at  the  time  of  the  election,  be  rated  in  the 
poor-rate  for  the  township,  and  possess  pro- 
perty'to  this  amount  of  I600<L'in  the  town- 
ship. 

Held,  that  this  qualification  was  not  en- 
joyed by  a  party  who  possessed  such  prop- 
erty but  waS"  not'rated  la  any  rata 


COMMISSIONERS. 


COMMON  LAW,  Ac     11I» 


AUo9ie4«  and  pobliihed  before  tbe  election ; 
eltbottgbt  befoie  tbe  election,  end  after  tbe 
nUoirenoe  end  publication  of  tbe  last  rate, 
be  bad  become  tenant  of  land  witbin  tbe 
towpabip,  bad  been  entered  a^  rateable  In 
leepeet  tbereof  in  a  lUt  added  to  tbe  rate 
allowed^andbiMl  paid  a  proportional  part 
of  SHcb  ral^  nnder  atat.  17  G.  2,  d  ZB,  s.  12. 
And,  caeb  pf^rtj  baving  been  declared 
eleetedr^n^^^bft^^S  acted,,  tbe  Court  made 
absolute  a  rule  against  bim  for  an  informa- 
tion in^  tbe  natnifi  of  quo  warranto.  Btgina 
T.  Af<<oiM«.  830 


COMMON  INEOItMEB^ 
Pawubbokkb. 

COMMON  LAW  PROOEDURH  ACTS. 
I.  1852.    (16  k  16  Vict  c  76.) 

I.  Sects.  41,  43.  Particulars  of  objections. 
Costs  of,  where  plaintiif  does  not  bring 
ease  on  for  trial,  961.    Patbiit^IL    . 

S.  Sect  53.  Notice  to  declare.  Signing  of 
judgment  for  want  of  a  plea.  Does  not 
apply  to  tbe  case  of  a  removal,  by  certio- 
rari, of  a  plaint  from  a  county  court,  by 
tbe  defendant,  258.    Coumtt  Court,  II. 

8.  Sect  101.  Notice  by  defendant  to  pro- 
eeed  :  judgment  signed  for  costs  in  default 
May  be  giTcn  where  plaintiff,  having 
taken  proceedings,  both  at  law  and  in 
equity,  elects  to  proceed  in  equity,  under 
an  order  in  Chancery  directing  election, 
and  staying  proceedings  at  law  If  those  in 
equity  are  eoo  tinned. 

Where  a  plaintiff,  who  has  brought  pro- 
ceedings both  at  law  and  in  equity  for  tbe 
same  cause  of  action,  elects  to  proceed  in 
equity,  under  an  order  of  Cbanceiy  directing 
that  he  elect,  and  that,  if  he  elect  to  proceed 
in  equity,  tbe  proceedings  at  law  be  stayed 
by  injunction,  tbe  defendant  may,  under  sect 
101  of  The  Common  Law  Procedure  Act, 
1852  (15  A  16  Vict  c  76),  serve  the  plaintiff 
with  notice  to  proceed  in  the  action  at  law, 
and,  in  default  of  his  proceeding,  enter,  a 
Buggestioii  and  sign  judgment  for  his  costs. 

The.  Court  will,  not  grant  a. rule  nisi  to 
stay  such  action  and  subsequent  proceedings 
nnder  sect  226.  .  Jlortimore  r.  Soar^t,    399 

II.  1854«    (17  A  13  Vict  C4 125,) 

L  Sect  11.  Agreement  by  parties  to  a  deed 
to  refer  existing  or  future  disputes  to  arbi- 
tration. To  what  agreements  the  section 
applies. 

Sect.  11,  of  The  Common  Law  Prooednjre 
Acty.  1854  C17  A  19  Vict  c.  125),  which  pro- 
vides that,  ."w*benever  tbe  parties  to  any 
deed  or  instrument  in  writing''  "shall  agree 
that  any  then  existing  or  future  differences 
between  tbcm''  '*  shall  be  referred  to.  arbitra- 
tion," and  any  of  those  parties  afterwards 


brings  an  action  against  another  in  respect 
of  any  .of  tbe  matters  so  agreed  to  be  refer- 
red, the  defendant,  may  apply  to  tbe  Court 
to  stay  proceedings,  applies  only  to  agree- 
ments to  refer  which  are  embodied  in  tbe 
original  written  contract  upon  which  the  dis- 
pute arises.    Blytk  ▼.  La/one,  485 

2.  Sect  34.  Appeal  to  Exchequer  Gbamber. 
Lies  against  decision  of  Court,  on  a  rule 
to  enter  verdict  or  nonsuit  on  a  point  re- 
served at  tbe  trial  by  an  underaberiff,  969. 
VsunoB  AVD  Vbhdbb,  IV.  9. 

8.  Garnishee.  Judgment  against  several 
joint  debtors.  Debt  due  to  one  or  more 
attachable. 

On  a  joint  judgment  against  severalr  a 
debt  due  to  any  one  or  more  of  tbe  judg- 
ment-debtfMTS  may  be  attached. in  tbe  bands 
of  a  garnish^  under  Tbe  Common. Law  Pro- 
cedure Act,  1854,  17  A  18  Vict  o.  125,  a.  61. 
MUUrr,Mytm,  1075 

4.  Sects.  68,  69.  Claim  tbr  mandamus. 
Essential  sdlegations.  Plea  of  Statnte  of 
LimiUtions,  bad.  Public  Health  Act, 
1848,  s.  89.  Retrospective  rates.  <<Cba(geB 
and  expenses." 

A  declaration  under  neets.  68,  69  of  The 
Common  Law  Procedure.  Act»  1854(17  .A  18 
Viot  c.  125),  claiming  a  mandamus  to  enforce 
payment  of  a  debt  due  to  the  plaintiffs^  need 
not  state  the  amount  of  the  sum  claimed.  On 
the  jury  finding  the  particular  amount  due, 
a  mandamus  will  issue,  as  part  of  tbe  judg- 
ment, commanding  payment  of  that  amount 

A  plea  to  such  declaration,  that  tbe  al- 
leged causes  of  action  did  not  accrue  within 
six  years,  is  bad. 

Commissiooers  under  the  T.  Improvement 
Act,  1847,  became  indebted  to  plaintiffs  for 
work,  labour,  Ac.  done  between  1848  and 
1853.  By  a  provisional  order  of  the  General 
Bosrd  of  Health,  confirmed  by  The  Public 
Health  Supplemental  Act,  1855,  The  Public 
Health  Act,  1848,  was  applied  to  T.;  the 
powers  of  the  Commissioners  under  tbe  local 
Act  were  determined;  and  all  tbe  property 
of  the  Commissioners  was  transferred  to  the 
T.  Local  Board  of  Healtb>  to  be  held  on  tbe 
same  trusts  and  for  the  same  purposes  a#  by 
the  Commissioners.  The  order  also  declared 
that  all  d^bts  contracted  or  payable  Ji>y  tbe 
Commissioners  should  be  satisfied  by  tbe 
Local  Board  out  of  such  of  tbe  transferred 
proper^  as  would  originally  have  been 
chargeable:  provided  that  if  snch  property 
were .  insufficient,  tbe  deficiency  should  be 
charged  upon  the  rates  leviablie  und«r  The 
Public  Health  Act„1848,  in  tbe  parts  which 
would  bave  been  chargeable  but  for  tbe  order. 

Declaration  by  plaintiffs  against  tbederk 
of  the  T.  Local  Board,  claiminga  mandamus 
for  the  levying  of  a  rate  by  tbe  Local  Board 
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(the  tnosfarred  property  being  iosulBcient) 
for  the  payment  of  the  debt  contracted  by 
the  Commiseionen  under  the  Local  Act 

Fifteenth  plea  :  that  the  alleged  cauee  of 
Mtion  did  not  aecrae  within  six  yean.  Held 
bad. 

Sixteenth  plea :  that  the  alleged  canse  of 
elaim,  exeloftve  of  the  demand  of  a  rate,  did 
not  aecme  within  six  calendar  monthi  before 
luit^  Held  had:  for  that  sect.  89  of  The 
Publio  Health  Act,  1848,  which  giTca  the 
Local  Board  power  to  levy  retrospective 
rates  '*  for  the  payment  of  charges  and  ex- 
penses which  may  have  been  incurred  at  any 
time  within  six  months  before  the  making 
of  the  rate/'  did  not  apply  to  rates  for  the 
payment  of  any  of  the  debts  contracted  by 
the  Commissioners  and,  by  the  provisional 
order,  transferred  to  the  Local  Board. 

Judgment  afirmed  in  the  Exchequer 
Chamber. 

Qussre,  by  that  Court,  whether,  if  more 
thiui  six  years  had  elapsed  between  the  con- 
tracting of  the  debt  by  the  Commissioners 
and  its  transfer  to  the  Local  Board,  a  plea  to 
that  effect  would  not  have  been  good  ?  Ward 
▼.  Liwndeg,  940 

COMPANY. 

I.  Joint  Stock  Company. 

1.  Agreement  by  some  of  the  directors  to 
transfer  their  interest  and  shares  to  others. 
Covenant  by  the  latter  to  indemnify  against 
calls.  Validity  of  the  agreement  Parties 
to  the  action  on  the  covenant. 
A  joint  stock  life  insurance  Company, 
completely  registered  under  stat.  7  A  8  Vict, 
c.  110,  had  thirteen  directors.  A  difference 
having  arisen  among  the  directors  as  to  the 
managementiy  it  was,  by  indenture  between 
six  directors  of  the  first  part  and  five  of  the 
second,  recited  that  the  parties  of  the  second 
part  were  desirous  of  retiring  from  the  di- 
rection, and  would,  upon  the  execution  of 
the  indenture,  cease  to  be  directors;  and 
that  it  had  been  agreed  that  they  should 
give  up  all  their  interest  as  directors,  share- 
holders, or  otherwise  (with  an  exception  not 
material),  on  the  terms  after  stated;  and 
that  the  parties  of  the  first  part  would  im- 
mediately cause  to  be  transferred  into  their 
own  name  the  shares  held  by  the  parties  of 
the  second  part,  and  no  fresh  shares  should 
be  issued  till  these  shares  had  been  trans- 
ferred to  other  parties  applying  for  shares : 
and  the  indenture  witnessed  that,  in  consi- 
deration of  the  premises  and  of  the  after- 
mentioned  covenant  and  release  on  the  part 
of  the  parties  of  the  first  part,  the  parties 
of  the  second  part,  *'  and  each  and  every  of 
them,"  did  release  "  to  and  in  favour  of  the 
4aid  Association,"  all  their  interests  in  the 
Association,  and  the  funds  and  effects 
thereof  (except  as  before).    And  in  consi- 


deration of  the  premises  and  of  saeb  fwleaae, 
the  parties  of  the  first  part  did,  for  tbcai- 
selves,  their  heirs,  executors,  and  adminia- 
trators,  **  oorenant,  promiae,  and  agree  with 
and  to  the  parties  of  the  second  part,  Ih^ir 
executors,  administrators,  and  assigns,  that 
they"  would  cause  the  shares  held  by  thm 
parties  of  the  second  part  to  he  tiauafwiwi 
into  the  names  of  the  partiee  of  tlie  irst 
part,  and  that  the  assoeiataoa  shoaM  Boi 
issue  fresh  shares  till  these  shares  had  baca 
transferred  to  other  parties  applying  for 
shares,  and  would  cause  the  traasftr  of  Hhm 
shares  to  be  duly  registered,  poraaaat  to  tha 
provisions  of  the  Joint  Stock  Compaaies  R»> 
gistration  Act  for  the  proteetioa  of  retiring 
shareholders,  and  should  and  would  do  aad 
perform  all  such  other  aets  as  mi^t  ha  ae- 
cessary  for  giving  the  parties  of  the  seeoad 
part  the  advantages  afforded  by  the  Joint 
Stock  Companies  Registration  Act,  for  ter- 
minating their  liability,  and  for  carrying  oat 
the  arrangement,  and  pay  the  parties  of  tha 
second  part  such  moneys  as  they  aboald  kara 
properly  expended  on  aecoant  of  tha  Aseo- 
ciation,  and  produce  proof  that  all  debts  of 
the  Association  ap  to  the  Christoias  preeed* 
ing  the  agreement  had  been  paid:  **aad 
shall  an^  will,  at  their  own  costs  and  cbargas, 
henceforth  and  at  all  times  hereafter,  well 
and  effectually  save  harmless  and  keep  ia> 
demnified  the  said  parties  hereto  of  the  se- 
cond par^  their  executors,  administrators, 
and  assigns,  their  estates  aad  effects,  of, 
from,  and  against  all  and  all  maaner  of  ac- 
tions, suits,  paymenta,  losses,  costs,  chaigcs, 
damages,  claims,  and  demands  whatsoever, 
which  shall  or  may  be  commenced  or  prose- 
cuted against,  or  paid,  incurred,  borne,  sus- 
tained, or  made  by,  the  said  parties  hereto 
of  the  second  part,  their  executors,  adminis- 
trators, or  assigns,  by  or  in  respect  of  the 
said"  **  Association,  or  the  shares  or  policies 
thereof,  or  by  reason  or  on  account  of  any 
other  cause,  matter,  or  thing  whatever  in 
any  wise  relating  to  the  premises." 

It  was,  previously  to  the  execution  of  the 
indenture,  understood  that  the  money  to  be 
paid  by  the  retiring  directors  was  to  come 
from  the  private  funds  of  the  directors  not 
retiring.  The  Company,  before  and  at  the 
time  of  the  execution,  owed  somewhat  aM»re 
than  their  funds  covered;  and  the  aharea 
were  not  saleable.  At  the  tinM  of  the  axa- 
eution,  the  retiring  directors  ware  in  fact 
paid  for  their  shares  by  monoy  railed  by  the 
Company,  the  retiring  directors  taking  ae 
part  in  the  raising  such  money;  aad  they 
thereupon  transferred  their  shares  to  the  di- 
rectors not  retiring  (the  name  of  one  only  of 
these  transferrees  appearing  in  tha  register, 
as  provided  for  by  the  Company's  deed  of 
settlement).  The  sharee  so  transferred  were 
reissued  before  any  others,  and  the  paichasa- 
money  paid  to  the  account  of  the  Company. 
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The.  Company  wat  afterwards  wound  np; 
and  one  of  the  parties  of  the  seeond  part  was 
made  liable  as  a  contributory,  and  compelled 
to  pay  calls,  and  to  reftind  the  money  he 
had  received  for  bis  shares.  He  thereupon, 
in  his  single  name,  sned  the  six  parties  of 
the  first  part  Jointly  on  the  eorenant  to  in> 
demnify. 

Held,  that  the  action  was  maintainable, 
and  the  plaintiff  entitled  to  reoover  all  he 
bad  been  compelled  to  pay  and  refund.  For 
that: 

First,  the  agreement  was  legal,  as  between 
the  parties,  since  it  conld  not  bind  any 
others,  vnlets  the  Company  chose,  at  a  ge- 
neral meeting,  to  adopt  it,  and  the  defend<* 
ants,  who  had  undertaken  to  do  all  neces* 
aary  for  carrying  the  undertaking  into  effect, 
were  not  entitled  to  object  that  there  had 
been  no  such  adoption. 

Secondly,  the  action  was  well  broaght  by 
the  plaintiff  singly ;  tbe  words  of  the  cove- 
nant admitting  of  its  being  eonatmed  as 
made  with  the  covenantees  severally,  and 
their  interesta  being  severaL  Baddon  r, 
Aytrt,  118 

3.  Purchase  of  shares.  Refusal  by  Company 
to  transfer.  Action  for  money  had  and 
received  by  vendee  against  broker  of  ven- 
dor. What  is  a  suflloient  failure  of  con- 
sideration to  support  the  action.  Evidence 
of  readiness  and  willingness  to  accept,  888. 

COMTRACT,  V. 

S.  Inspection,  by  shareholders,  of  books  of 
minutes.  What  are  "  proceedings  of  the 
Company." 

The  deed  of  settlement  of  a  joint  stock 
Company,  formed  under  stat  7  A  8  Vict.  c. 
110,  and  completely  registered  under  that 
Act,  and,  afterwards,  under  stat.  19  A  20 
Yict.  c.  47,  contained  the  following  clause : 
« the  books  wherein  the  proeeedinge  of  the 
Company  are  recorded  shall  be  kept  at  the 
principal  offices  of  the  Company,  and  shall 
be  open  to  the  inspection  of  the  sharehold- 
ers every  day  of  the  year,"  Ac.  *'  (except  on 
Sundays  and  holidays)."  The  deed  pro- 
vided that  separate  books  should  be  kept 
of  the  minutes  of  the  proceedings  at  the 
general  meetings  of  the  shareholders,  and 
^f  the  minutes  of  the  proceedings  of  the  di- 
rectors. 

A  rule  nisi  having  been  obtained  for  a 
mandamus  to  the  Company  to  grant  to  a 
shareholder  "  inspection  of  the  books  of  tbe 
minutes  of  the  proceedings  of  the  said  Com- 
pany:" 

Held,  on  showing  cause,  that  the  clause 
gave  shareholders  only  power  to  inspect  the 
book  of  minutes  of  the  proceedingf  at  the 
general  meetings,  not  the  book  of  minutes 
of  the  proceedings  of  the  directors.  Jiegina 
V.  Mariqutta  Mining  Company,  289 


II.  Railway  Company. 

I.  Proceedings  under  Lands  Clauses  Con- 
solidation Act.  Lands  Clausbi  Conkoli- 
DATiOH  Act. 

S.  Information  for  trespassing  on  premises 
of  Company.  Jurisdiction  of  justices. 
Right  to  begin,  on  appeal. 

Upon  colnplaint  made  against  T.,  before 
justices,  under  stat  3' A  4  Vict.  e.  97,  s.  16, 
for  wilfully  trespassing  on  the  premises  of  a 
railway  Company,  and  refusing  to  quit  them 
upon  request  made,  it  appeared  that  T.  had 
gone  on  to  the  premises  for  tbe  purpose  of 
repairing,  under  a  contract  to  do  so,  a  car- 
riage which  was  there,  by  the  permission 
of  the  Company,  and  which  belonged  to  a 
third  party ;  that  he  had  previously  been 
prohibited  by  the  Company  from  entering ; 
and  that,  upon  being  requested  by  the  Com- 
pany to  quit,  he  refused  to  do  so,  insisting 
on  his  right  to  remain  for  the  purpose  of 
completing  the  repair;  without  which  repair 
the  carriage  could  not  quit  the  yard.  The 
magistrates  having  refused  to  convict; 

Held,  on  appeal  under  stat  20  A  21  Vict 
c  43,  that  the  justices  were  not  bound  to 
convict,  inasmuch  as  it  was  competent  to 
them,  if  they  thought  fit,  to  decide  that  T. 
was  not  a  wilful  trespasser. 

Tbe  general  rule  in  appeals  is  that  tbe 
respondent  begins :  but  when,  under  stat 
20  A  21  Vict  c.  43,  the  appellant  insisU  that 
a  complaint  has  been  wrongfully  dismissed, 
the  appellant  is  to  begin.     Jonea  v.  Taylor, 
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III.  Waterworks  Company.     Rateability  of. 
Rati,  I.  1,  viL 

IV.  Dock  Company.    Rateability  of.    Ratb, 
L  1,  V. 

V.  Canal  Company.    Rateability  ot    Ratk, 
L  1,  vL 

[VI.  Directors  of,  liability  of,  for  false  repre- 
sentations.   iSte  Fraud.] 

COMPBNSATION. 

Under    Lands    Clauses    Consolidation    Aet 
Lauds  Claubks  Corsolidatioh  Act. 

COMPROMISB. 
Of  action.    Attobmrt,  III. 

CONDITION  PRECEDENT. 

COMTRACT,  III. 

C0NBT8. 
Landlord  and  Tknant,  II.  2. 

CONSIDERATION. 
Contract. 

CONSIGNOR  AND  CONSIQNBH 
Vrndor  and  Vkndm. 
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CONTINOBNT  LIABILITY. 
Pio«f  of.    Bahkbopt  aho  Ikioltbhtv  III* 

[CONTINGENT  LIMITATIONS. 
When  dirisibW.    Dbtisb,  IL] 

CONTAACT. 
I.  PaiiiM  to. 

1.  Coatraet  by  the  tnisteot  of  two  difTtroDt 
tornpike  roadf,  for  the  repair  of  a  part 
oommon  to  both ;  who  are  bound.  Con- 
•tmetion  of  ttat^  4  O.  4,  e.  96,  80.  Tuiui- 
PIKK,  II. 

2.  Contraot  bj  aome  of  the  direotora  of  a 
joint  stoek  Company,  to  trantfer  their 
intereat  and  iharea  to  othera.  Corenant 
by  the  latter  to  indemnify  againjt  ealla. 
Partiea  to  action  on  the  eorenantf  118. 
COXPAHT,  1. 1. 

IL  OvarantaeiL 

By  real  plaintiff,  to  Indemnify  nominal  plain- 
tiff againat  coata.  Conatmotion,  603. 
Costs,  III. 

See  also  anpri,  I.  S. 

Ill,  Conditiooa  precedent* 

1.  Contract  of  hiring ;  temporary  diaabiKty 
of  aerrant.  Readineaa  and  willingneaa  to 
aerve,  when  a  condition  preeedeat  to  the 
right  to  wagea,  248.  Mastbb  ahb  Sbb- 
TAWT,  I. 

2.  CoTenant  by  tenant  to  repair,  ''  taking" 
on  the  premiaea  *'Bufflcient  honaeboot," 
Ac.  Sapply  of  timber  not  a  condition 
precedent  to  obligation  to  repair,  484. 
Lakdlobd  and  Tkhant,  II.  1. 

8.  Fire  inanrance.  BeliTcry  of  notice  of  loaa 
within  time  apecified  in  condition ;  when  a 
condition  preeedeat  to  right  to  recover, 
826.    IxauBAifCK,  III.  8. 

rV.  Impoaaibility  of  performance ;  when,  and 
when  not,  an  ezcnae. 

Fire  insurance.  Agreement  to  reinstate  in 
caae  of  damage.  Subsequent  impoaaibility 
of  doing  ao,  no  defence,  863.    Irsuraxcb, 

in.  4. 

V.  Failure  of  consideration.    Action  by  Tcn- 
dee  for  money  had  and  reeeired. 

Purchase  of  shares.  Refusal  by  Company 
to  accept  Action  by  Tendee  against  bro- 
ker of  vendor  to  reoover  purehase-meney. 
What  ia  sufficient  failure  of  consideration 
to  support  the  action.  Evidence  of  readi- 
ness and  willingness  to  accept 

Plaintiff  instructed  bis  broker  to  buy  shares 
for  him  in  a  Joint  stock  banking  Company. 
On  28th  August,  1868,  the  broker  agreed  with 
defendant*  also  a  broker,  to  buy  of  him  twenty 
shares  in  the  Company,  for  the  account  day, 
16th  September  following.      Both  broken 


were  members  of  the  Stoek  Ezekanfe;  and* 
by  its  rules,  plaintiff's  broker  was  boaad, 
on  16th  September,  to  give  plaintiff's  name 
as  purchaser  of  the  shares  to  defeodaat,  and 
to  pay  defendant  for  the  shares  on  recetriaig 
from  him   transfers  and  share  eertiCcatcs. 
By  the  roles  of  the  Company*  transfers  coald 
'  not  be  made  without  the  conaent  of  thf  di- 
rectors, to  ^hom  seven  days'  notice  of  trans- 
fer was  to  be  given;  but  in  practaca  lliis 
notice  was  not  required,    Defendant  eoa- 
tPkoted  with  W.  and  with  L.  to  take  of  thorn 
the  twenty  shares.    On  3d  September  tba 
Company  stopped  payment;  and*  on  11th 
12th  September,  plaintiff  instructed  his 
ker  not  to  pay  for  the  shares,  at  plaintiff 
would  not  accept  any  of  them.  On  13th  Sep- 
tember plaintiff 'a  broker  replied  that  it  was 
then  too  .late  to  repudiate  the  traasactistt. 
On  16th  September  W.  applied  ta  the  Ceci- 
pany  for  a  transfer  to  plaintiff  of  the  shans 
which  defendant  had  contracted  to  take  of 
W.    Between  16th  September  and  17th  Sep- 
tember,  W;^  in   the  hearing  of  plaintiff's 
broker,  made  the  same  application  in  person 
at  the  Company's  office,  where  he  then  ob- 
tained a  blank  form  of. transfer,  which  he 
was  told  to  prepare  hiswelf.    On  17th  Sep- 
tember he  was  infermed  by-  letter  that  the 
directors  refused  his  application.    Transfers 
to  plaintiff  of  all  the  shares  weror  however, 
executed  by  thC'transfenors.    On  16th  Sep- 
tember   plaintiff's    broker    gave   plaintiff's 
name,  as  purchaser  of  the  sharea,  to  defend- 
ant; who»  on  18lh  September,  in  dne  time 
according  to  the  mica  of  the  Stoek  Kx^ebaage, 
tendered  the  transfers  and  share  certificates 
to  plaintiff's  broker,  .and  required  him  te 
pay  for  the  shares*  which  he  did,  and  after- 
wards compelled  plaintiff,  by  action,  to  reiss- 
burse  hiss*    All  tranafem  of  shares  raqaired 
cjcecution  by  the  purchaser  before  regiatra- 
tion  by  the  Company ;  and,  by  the  practice 
of  the  Stoek  Exchange,  the  purthasar  re- 
quiring  registratioa   and    new    oertificatea 
ought,  after  paying  his  broker,  to  exeeats 
the  transfer,  and  leave  it,  with   the  then 
existing  eerti8cates»  at  the  office  of  the  Com- 
pany for  registratioa,  and  then  new  eertifi* 
eales  are  granted  to. him  in* his  own  name. 
On  28th  December,  1867,  plaintiff's  bral^r, 
having  been  satisfied  by  plaintiff  the .  Jebt 
and  costs  •recovered  in   the  action   agsinst 
plaintiff,  delivered  op  the  translers  and  share 
certificates  to  plaintiff.    No  eonsont  of  the 
directors  of  the  Company  to  the  transfv  of 
the  shares  to  plaintiff  was  ever  obtained ;  ncr 
waa  plaintiff  ever  regiatered  aa  a  abareholder. 
Plaintiff  having  sued  defendant  lor  money 
had  and  received,  to  recover  the-  money  paid 
by  plaintiff's  broker  to  defendant,  on  the 
ground  of  a  total  failure  of 
and  the  declaration  also  eoataining  a 


CONTRACT. 


COSTS. 
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coant,  averring  a  b/each  bj  defendnnt  of  n 
contract  to  cause  the  shares  to  be  transferred 
to  plaintiff;  held, that  the  action  did  not  lie; 
that  there  was  no  proof  of  a  total  failure  of 
consideration,  to  support  the  first  count;  and 
that  defendant  did  not  enter  into  the  contract 
alleged  in  the  second  count,  but,  even  if  be 
did,  that  a  plea  to  that  count  that  plaintiff 
was  not  ready  and  willing  to  perform  the 
contract  on  his  part,  was  proved. 

Judgment  affirmed  in  the  Exchequer 
Chamber.     Stray  r.  Rwatlly  888 

VI.  Admissibility  of  oral  evidence  to  explain. 
Etidbxcb,  I.  3. 

VII.  Measure    of   damages    for    breach    of. 
Damages. 

S€€  alto  Vbvdor  ahd  Yendbb. 

CONVICTION. 

Conviction  and  penally  under  one  statute, 
cpon  a  summons  under  another,  providing 
a  different  punishment :  held  bad. 

The  appellant  was  summoned  before  jus- 
tices, under  stat.  10  St  11  Vict  c.  89,  s.  29,  on 
a  charge  of  drunkenness  and  riotous  beha- 
viour. The  justices  held  the  riotous  behaviour 
not  proved :  but  convicted  him  of  drunken- 
ness, and  fined  him,  under  staL  21  Jac.  1,  c. 
7,  s.  3. 

Held,  that  the  conviction  was  bad;  and 
that  the  defect  was  not  one  which  could  be 
cured  under  stat  11  A  12  Vict  c.  43,  s.  1. 
J/arttH  V.  PridgtOHj  778 


Ma90B. 
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COSTS. 


I.  Right  to. 

1.  Of  particulars  of  objection,  and  of  special 
jury,  in  an  action  for  infringement  of  a. 
patent,  when  plaintiff  does  not  bring 
cause  on  for  trial,  961.     Patent,  II. 

2.  Judgment  signed  for  costs,  by  defendant, 
on  plaintiff  failing  to  proceed,  under  Com- 
mon Law  Procedure  Act,  1852,  s.  101,  399. 
CoMMOK  Law  Procedure  Acts,  I.  8. 

8.  On  quashing,  on  appeal,  a  conviction  by 
justices  under  stat  20  &  21  Viot  c.  43. 

On  an  appeal,  under  stat  20  k  21  Vict, 
c  43,  against  a  conviction  by  justices,  the 
Court  quashed  the  conviction  :  Held,  that 
tbo  costs  were  to  be  paid  by  the  party  pro- 
Meuting.      VenahUt  v.  Hardman,  79 

4.  In  the  same  case,  where  the  Crown  is  a 
party. 

On  appeal,  under  stat.  20  A  21  Viot  c. 
43,  against  a  conviction  of  the  appellant  by 
two  justices,  on  an  information  laid  before 
them  by  the  respondent,  an  officer  of  the 


Excise,  on  behalf  of  the  Crown,  for  an  of- 
fence under  one  of  the  Excise  Act«  :  Held, 
that  the  Court,  on  confirming  the  conviction, 
had  jurisdiction,  under  sect  6,  to  award  costs 
to  the  respondent ;  as  the  statute  includes 
cases  in  which  the  Crown  is,  directly  or  indi- 
rectly, a  party.     Moom  v.  Smith,  597 

5.  Small  Debts  Extension  (City)  Act  Rule 
as  to  costs,  where  action  brought  in  supe- 
rior Court  Affidavit  that  plaintiff  dwells 
within  twenty  miles  of  defendant.  Mean- 
ing of  « dwell,"  340.  Small  Debts 
Court. 

6.  Judgment  for  plaintiff,  on  two  counts,  in 
Q.  B.  Venire  de  novo  ordered  in  Exch. 
Chamber.  Reversal  of  judgment  of  Exch. 
Cb.  by  House  of  Lords ;  nolle  prosequi  by 
consent  on  one  count  Costs  in  Exch. 
Chamber. 

Plaintiff  recovered  judgment  in  Q.  B.  on 
two  counts :  on  error  upon  a  bill  of  excep- 
tions,  the  Exchequer  Chamber  ordered  a  ve- 
nire de  novo.  The  House  of  Lords  reversed 
the  judgment  of  the  Court  of  Exchequer 
Chamber;  and  affirmed  the  judgment  of  Q. 
B.  on  one  count;  on  the  other  count,  by  con- 
sent, the  House  of  Lords  ordered  a  nolle 
prosequi  to  be  entered. 

Held,  that  the  plaintiff  was  not  entitled  to 
the  costs  of  the  proceedings  in  the  Exche- 
quer Chamber.     Cooper  v.  Slade,  336 

II.  Security  for. 

In  an  auditft  querelft. 

An  auditH  querela  is  an  action;  and  there- 

.  fore  the  plaintiff  in  that  proceeding  will  be 

compelled  to  give  security  for  costs,  in  cases 

where  such  security  would   be  required   in 

ordinary  actions.      Bolmet  v.    Pemhtiton, 

369 

III.  Agreement  to  indemnify  against,  by  real 
with  nominal  plaintiff:  construction  of  guar- 
antee. 

In  consideration  of  plaintiff's  having,  at 
the  instance  of  defendant,  consented  to  pay 
to  the  holder  the  amount  of  a  dishonoured 
bill  of  exchange,  on  which  defendant  was  lia- 
ble as  endorser,  and  to  bring  an  action  on 
the  bill  in  plaintiff's  own  name  against  il. 
the  acceptor,  defendant  gave  plaintiff  the 
following  guarantee.  **  I  hereby  agree  to  be 
answerable  to  you  for  all  costs,  damages, 
and  expenses  which  you  may  sustain"  '*  by 
reason  of  trying  the  said  action,"  "  and  re- 
lating and  incidental  thereto." 

Plaintiff  brought  the  action  against  H., 
who  obtained  the  verdict  H.'s  costs  of 
suit  were  taxed  and  paid  by  plaintiff.  The 
bill  of  costa  of  plaintiff's  own  attorney,  in 
the  same  suit,  having  been  delivered  to  but 
not  paid  by  plaintiff,  he  sued  defendant  on 
the  guarantee.  Held,  that  he  was  entitled 
to  recover,  as  damages,  not  only  the  costa 
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which  he  had  paid  to  H.,  bat  alto  those  for 
which  he  was  thus  liable  to  his  own  attor- 
ney.    Spark  ▼.  Hetlop,  563 

COUNCIL. 

Of  boroagh.  Municipal  CoRPORATioifi  Re- 
form Act. 

COUNTY  COURT. 

L  Snmmons  nnder  sammary  proceeding  on 
Bills  of  Exchange  Act.  Leare  to  defend, 
apon  aiBdarit.  What  defences  may  be  set 
np  at  trial,  59.    Bills  op  Exchahob,  I. 

II.  Remoral  of  plaint  by  certiorari,  by  defend- 
ant    Plaintiff  not  bonnd  to  proceed. 

Where  a  defendant  has  remored  from  a 
county  court,  by  certiorari,  under  stat.  19  A 
20  Vict  e.  108,  s.  38,  a  plaint  for  a  sum  not 
exceeding  6/.,  the  plaintiff  is  not  bound  to 
follow  out  his  suit;  and,  if  he  declines,  the 
defendant  cannot,  after  serring  notice  to  de- 
clare, under  sect  53  of  The  Common  Law 
Procedure  Act,  1852  (15  A  16  Vict  o.  76), 
sign  judgment  for  want  of  a  declaration,  nor 
recover  from  the  plaintiff  his  costs  of  remo- 
ral. Oarton  T.  Oreat  Wettem  Railway  Com- 
pany, 258 

III.  Small  DebU  Extension  Act  (City).  Jur- 
isdiction. Rule  as  to  costs  where  action 
brought  in  superior  Court  Affidavit  that 
plaintiff  dwells  within  twenty  miles  of  de- 
fendant What  is  sufficient  particularity. 
Meaning  of  "dwell,"  840.  Small  Dbbts 
Court. 

CROWN. 

Rule  as  to  eosts,  on  appeal,  where  Crown  a 
party,  597.    Costs,  I.  4. 

CURATE. 

I.  Who  is,  within  the  exemption  from  tolls  in 
sect  32  of  The  Oeneral  Turnpike  Act,  3  Q. 
4,  0.  126,  34.    TcRiffPiKB,  I. 

II.  Appeal  by,  to  Archbishop,  against  reroea- 
tion  of  license  by  Bishop.  What  Is  a  proper 
« hearing"  by  Archbishop,  545.  Appbal, 
IIL 


DAMAGES. 


Measure  ot 


I.  For  non-delirery  of  threshing-machine. 

Defendant  contracted  to  deliver  to  plain- 
tiff, a  farmer,  a  threshing-machine,  within 
three  weeks.  It  was  plaintiff's  practice, 
known  to  defendant,  to  thresh  wheat  in  the 
field,  and  send  it  thrace  direct  to  market 
At  the  end  of  the  three  weeks,  plaintiff's 
wheat  was  ready,  in  the  field,  for  thresh- 
ing; and,  on  plaintiff's  remonstrating  at 
the  delay  in  the  delivery  of  the  machine, 
defendant  several  times  assured  him  it  should 


be  sent  forthwith,  f^laintiff  having 
eessfnlly  tried  to  hire  another  nuchiae,  was 
obliged  to  carry  home  and  stack  the  wheat ; 
which,  while  so  stacked,  was  damaged  by 
rain.  The  machine  was  afterwards  deli- 
vered to  plaintiff,  who  paid  defendant  the 
contract  price.  The  wheat  was  then  threshed: 
and  it  was  found  necessary,  owing  to  its  de-  ' 
terioration  by  the  rain,  to  kiln-dry  it. 
When  dried  and  sent  to  market,  it  sold  for 
a  less  price  than  it  would  have  fetched  had 
it  been  threshed  at  the  time  fixed  by  the 
contract  for  the  delivery  of  the  machine, 
and  then  sold,  the  market  price  of  wheat 
having  meanwhiie  fallen. 

Held,  in  an  action  for  the  non-delivery  <^ 
the  machine,  that  plaintiff  was  entitled  to 
recover  substantial  damages  in  reepoet  ef 
the  expense  of  stacking  the  wheat ;  of  Iocs 
arising  from  its  deterioration  by  the  rain; 
and  of  the  expense  of  drying  it  in  the  kiln. 

Held,  further,  that  he  was  not  entitled  to 
recover  any  damages  in  respect  of  the  fall 
in  the  market  price  of  wheat  Smftd  v. 
Foord,  64>t 

II.  Bill  of  exchange  by  vendee  for  goods  to  be 
delivered.  Endorsement  by  vendor;  and 
endorsement  of  delivery  order  by  vendee. 
Suspension  of  payment  by  vendor  and  bank- 
ruptcy of  vendee.  Payment  of  eompoeitioB 
on  the  bill.  Action  by  vendee  for  non-de- 
livery.   Measure  of  damages. 

On  30th  October,  1857,  plaintiff  agreed 
with  defendant  to  buy  of  him  100  parcels  of 
iron  of  a  named  quality,  and  300  parcels  of 
iron  of  another  named  quality,  to  be  ddi- 
vered  immediately,  and  paid  for  by  a  bill  of 
exchange  at  four  months'  date,  down.  5o 
specific  iron  was  appropriated  for  the  pur- 
poses of  the  contract.  Plaintiff  gave  the 
bill,  which,  on  31st  October,  1857.  defendant 
endorsed  to  his  bankers.  The  W.  A  S.  S. 
Banking  Company,  who  eontinaed  the  hold- 
ers till  the  bill  fell  due.  Defendant  dnly 
delivered  the  100  parcels  of  iron,  and  gave 
plaintiff  a  delivery  order  for  the  300  parcels ; 
which  plaintiff,  on  19th  November,  1857, 
endorsed  to  his  bankers,  H.  k  Co.,  and  a 
lew  days  afterwards  gave  def^dant  notice 
of  the  endorsement  H.  k  Co.  presented 
the  order  at  the  works  where  the  iron  was 
lying,  on  19ih  November,  1857,  when  deli- 
very of  it  was  refused.  On  17th  Novees* 
her,  1857,  defendant  suspended  payment: 
and,  on  10th  February,  1858,  plaintiff  was 
adjudicated  a  bankrupt  On  4th  March, 
1858,  the  bill  given  by  plaintiff  fell  dve,  and 
was  dishonoured.  The  W.  k  8.  S.  Banking 
Company,  though  they  claimed  to  be  credit- 
ors of  plaintiff  for  the  amount  of  the  hill, 
did  not  prove  against  his  estate^  nor  had 
plaintiff  paid  any  part  of  the  anonnt  De- 
fendant, however,  had  paid  them  a  eonpo- 
sition  of  8«.  In  the  ponnd  npon  the  amonat 
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of  the  bill;  wbieh  oomposltion  amoanted  to 
677/.  10«.  Held,  in  an  action  for  the  non- 
delivery of  the  300  parcels  of  iron,  that 
plaintiff  was  entitled  to  recorer  onlj  nomi- 
nal damages,  and  that  the  fact  that  H.  A  Co. 
were  the  real  plaintiffs,  suing  in  plaintiff's 
name,  could  not  be  taken  into  consideration 
as  affecting  the  damages:  inasmuch  as  H. 
A  Co.  could  have  no  greater  right  to  recover 
than  the  plaintiff  himself  had.  Oriffitht  ▼. 
P^rry,  680 

III.  Damages  for  compromise,  by  an  attorney, 
of  action,  contrary  to  express  direction  of 
client,  839.    ATTOursr,  III. 

DECLARATION. 
By  deceased  person.    Evidence,  L  1,  iL 

DEED. 
L  Bzeention  of. 

1.  What  is  sufficient  to  raise  presumption  of 
execution  of  an  indenture  of  apprentice- 
ship  of  a  pauper,  and  allowance  of  it  by 
the  justices,  under  sUt.  68  0.  8,  c  139, 
154.    Evidence,  I.  2,  it 

2.  Conveyance  to  Ecclesiastical  Commis- 
sioners under  Church  Building  Acts. 
What  is  sufficient  execution  by  them,  822. 
Church  Building  Acts,  I. 

IL  Registration. 

Registration  of  memorial,  under  stat.  7  Ann. 
e.  20,  822.    Church  Buildino  Acts,  I. 

Deed  of  settlement    Compant,  L  8. 

Deed  of  arrangement     Bankrupt  and  In- 

80LYENT,  IV. 

DELIVERT. 
Of  goods  sold.    Vendor  and  Vendee,  IV. 

DEMISE. 
Landlord  and  Tenant. 

DBMITRRER. 
Pleadino. 

DESIGN. 
Registration  of.    Patent,  IIL 


DETAINER. 


Action,  IV.  L 


DEVISE. 

Constmetion  of. 

L  T.  H.  by  his  will  devised  all  his  esUtes, 
eopyhold  and  freehold,  to  his  wife,  C.  H.,  for 
life,  and  directed  that  immediately  upon  her 
death,  his  brother,  R.  H.,  in  case  he  should 
survive  her,  should  '*  part  and  share  out  or 
divide,  all  and  singular"  the  said  estates 
**  in  such  manner,  amongst  all  my  children, 
sons  and  daughters,  as  they  shall  severally 


arrive  at  their  ages  of  twenty-one  yean,  as 
my  said  brother  shall  think  equitable  and 
fair."  He  also  directed  that  in  case  his  wife 
should  survive  R.  H.,  she  should  "  make  her 
will,  and"  *'  devise  all  and  singular"  the  said 
estates  "  amongst  all  my  children,  in  the  best 
and  fairest  manner  that  she  can." 

T.  H.  died,  leaving  him  surviving  C.  H., 
three  children,  a  son  and  two  daughters,  and 
R.  H.  Two  only  of  the  children,  the  son  and 
one  dsughter,  attained  twenty-one,  and  all 
three  died  in  the  lifetime  of  C.  H.  R.  H. 
survived  C.  H.,  and  died  without  having  ever 
exercised  the  power  of  appointment  given 
him  by  the  will  of  T.  H. 

Held  that  as  there  was  no  devise  to  the 
children,  and  all  of  them  died  before  any 
power  to  appoint  in  their  favour  had  accrued, 
no  estate  of  inheritance  vested,  by  implica- 
tion, under  the  will,  in  both  or  either  of  the 
two  younger  children.  Half  head  v.  Shtp' 
pard,  918 

[iL  Devise  to  B.  for  life,  contingent  re- 
mainder to  her  unborn  children  as  tenants 
in  common  in  fee;  devise  over  to  her  one 
brother,  J.,  and  two  sisters,  S.  and  A.,  for 
life,  in  equal  shares,  with  eontingent  remain- 
ders in  fee  to  their  respective  children  as  to 
such  shares.  Then  followed  a  limitation, 
"  And  further,  in  case  of  the  death  of  my 
said  son,  or  either  of  my  said  two  daughten, 
without  having  a  child,  if  a  son  who  shall 
live  to  attain  the  age  of  twenty- three  years, 
or  if  a  daughter  who  shall  live  to  attain  the 
age  of  twenty-one  years,"  gift  over  in  favour 
of  the  children  of  the  surviving  brother  and 
sisters.  E.  died  without  children.  A.,  one 
of  the  two  sisters,  died  without  having  had  a 
child : — Held,  that  on  A.'s  death  the  limita- 
tion over  took  effect  as  a  contingent  remain- 
der, for  that  the  event  of  A.  dying  without 
having  had  a  child  was  included  in  the 
event  of  dying  without  having  children  who 
attained  twenty-three,  and  might  be  sepa- 
rated from  it  snd  treated  as  a  distinct  de- 
vise ;  and,  not  being  in  itself  too  remote,  it 
took  effect  on  the  determination  of  the  par- 
ticular estate.  Doe  d.  Ever*  v.  Ckallu,  1091] 

DIRECTORS. 
Company.    Fraud. 

DISORDERLY  HOITSB. 
Appeal,  I.  8. 

DISTRESS. 
I.  For  rent    Landlord  and  Tenant. 
IL  For  rates.    Rate,  I.  8. 

IIL  To  enforce  surcharge  by  auditor  of  anion 
Auditor,  II. 

DIVINE  SERVICE. 
Rate,  I.  2,  iL 
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DOCKS. 
Rateabilitj  of.    Rate,  I.  1,  r. 

DRUNKENNESS. 
GoDTiotion  for.     Contiction. 

EASEMENT. 

I.  Local  Nayigation  Act.  Powers  to  nnder- 
takers  to  make  banks,  trenches,  bridges, 
locks,  warehouses,  towing-pathij  Ac.  Nature 
of  right  acquired  in  the  soil. 

A  navigation  Act  (12  G.  1,  c.  38)  empow- 
ered the  undertakers  of  the  navigation,  their 
successors  and  assigns,  to  make  part  of  the 
river  Dun  navigable :  and  provided,  by  sect. 
1,   "  that  for  the  purposes   aforesaid   they 
shall  have  full   power  and  authority,    by 
themselves,   their  servants,   agents,   work- 
men, and  assigns,  to  clear,  scour,  open,''  Ac, 
*♦  straighten,"  Ac, "  the  said  river  Dun,"  "  and 
to  dig  or  cut  the  banks,"  *'  and  to  make  any 
new  cuts  or  trenches,  or  passages  for  wmter 
in,  upon,  or  through  the  lands  adjoining" 
«as  shall  be  necessary  and  proper  for  the 
navigation"  "  and  any  ways  necessary  for  the 
more  convenient,  easy,  and  better  carrying 
on  and  effecting  the  said  undertaking,  or 
making  of  the  said  river  navigable ;"  and  to 
remove  all  trees,  beds  of  gravel,  or  any  other 
impediment    to    the   navigation:    **and   to 
build,"  Ac,  "on  the  said  river  and  lands 
adjoining,"  bridges,  locks,  wharves,  ware- 
houses, landing  places,  Ac. ;  "  and  to  have, 
make,  and  use  necessary  ways,  passages, 
and  other  conveniences  for  the  carrying  and 
conveying  of  any"  goods  upon,  to,  and  from 
the  Rai^  nver,  wharves,  Ac;  and  of  any 
materials  for  completing  and  repairing  the 
said  works  and  navigation;  "and  to  lay  and 
work  the  materials  on  the  ground  near  the 
places   where   the  said   works"   "shall   bo 
made,  erected,  or  done ;  and  also  to  lay  all 
earth,  gravel,"  Ac,  taken  out  of  the  river  or 
outs  upon  the  banks  of  the  river,  or  lands 
adjacent;  "and  to  pull  down,  alter,  or  de- 
molish any  mill,  wear,  or  other  obstructions, 
in,  upon,  or  contiguous  to  the  said  river, 
cuts,"  Ac,  "  which  may  obstruct  or  hinder 
the  navigation  or  passage  thereon ;  and  to 
appoint  and  set  out  towing-paths,  banks, 
and  ways  for  towing,  haling,  or  drawing  of 
boats  and  other  vessels  passing  in,  through, 
and  upon  the  said  river,  or  the  cuts,"  Ac. ; 
and  "  to  do  all  other  matters  and  things  ne- 
cessary or  convenient  for  making,  maintain- 
ing, continuing,  and  perfecting  the  navigable 
passages  of  the  said  river,"  "  or  for  the  im- 
provement and  prosecution  thereof;"  "first 
giving  satisfaction  to  the  respective  owners 
and  proprietors  of  such  mills,  wears,  lands, 
tenements    or   hereditaments    as    shall    be 
pulled  down,  demolished,  altered,"  *'or  other- 
wise made  use  of  for  every  or  any  the  pur- 


poses  aforesaid,  or  that  in  aoywiM  aball 
be  prejudiced  or  damaged"  thereby ;  "  and 
also    giving    satisfaction    for  all  dainage« 
that  shall  be  done  to  the  ground  near  the 
said  place  or  places  where  the  said  works 
or  any  of  them"  "  shall  be  made"  Ac.  **  by 
reason  of  carrying,  laying,  or  working  any 
materials,"  Ac,  thereon.     Sect  2  appointed 
Commissioners   "to  mediate  all  differences 
between  the  said  nndertakers,  their  sucoea- 
sors  and  assigns,  and  the  respective  owners 
and  occupiers  of   such   lands,"  Ac,    "or 
other  hereditaments  which  shall  be  intend- 
ed to  be  pulled  down,"  Ac,  "  or  made  nae 
of  as  aforesaid  for  the  carrying  on  or  effeet- 
ing  the  said  undertaking,  or  which  shall  or 
may  in  anywise  be  prejudiced  or  damaged 
thereby,"  and  "to  adjust,  settle,  and  deter- 
mine" "  what  satisfaction  every  such  person 
or  persons"  "shall  have  for  aacb  propor- 
tion of  his,  her,  or  their  lands,"  Ac,  "or 
other  hereditamenta  as  shall  be  cut,"  Ac,  or 
damaged,  "and  to  adjust  and  settle  what 
share  and  proportion  of  such  purchase-mo- 
ney or  satisfaction  every  tenant  or  other 
person  having  a  particular  estate,  term,  or 
interest  in  any  of  the  premises  shall  have  or 
receive  for  his,  her,  or  their  respective  inte- 
rests or  damages  :"  in  case  of  difference,  the 
amount  to  be  ascrtained  by  a  jury :  and  after 
payment  thereof  the  undertakers  may  re- 
move, pull  down,  cut,"  Ac,  "  anch  landa," 
Ac,  and  "  have,  nse,  and  enjoy  the  same  to 
and  for  their  own  proper  nse  and  benefit" 
Sect.  3  provided  that  the  undertakera  and 
their  assigns  "shall  not  take,  cat,  or  meddle 
with  any  lands,  hereditaments,  or  profits  of 
any  person  or  persons  whatsoever,  for  mak- 
ing the  said  river  navigable,  or  making  of 
any  such  cut,  bridge,  or  haling- ways  afore- 
said, until  such  payment  or  tender  as  afore^ 
'  said.     Sect.  22  enacted  that  the  undertaken 
should,  where  wanting,  at  their  own  costs 
and  charges,  make  and  maintain  eonreni- 
ent  gates,  bridges,  and  fences  "  in  the  tow- 
ing-paths and  ways  to  be  set  out  aa  afore- 
said," "  for  the  uses  of  the  occupiers  of  the 
lands,  tenements  and  hereditaments  there- 
unto adjoining,  to  make  them  eonvenicnt 
passages  to  come  to  and  from  their  lands, 
for  the  use  and  occupation  of  the  same." 

On  ejectment  to  recover  from  defendants, 
the  assigns  of  the  original  undertskkers,  pos- 
session of  land  used  by  defendanta  aa  a  tow- 
ing-path, for  the  purposes  of  the  navigatioa, 
defendants  relied  on  their  title  under  the 
Act.  It  was  proved  that  the  undertaken, 
and  afterwards  the  defendanta,  had  for  many 
yeara  paid  an  annual  sum  to  the  proprieton 
of  the  land  through  which  the  towing-path 
ran,  and  that  such  sum  was  demanded  and 
paid  as  "rent"  for  the  said  towing-path. 
The  jury  found,  as  a  fact,  that  the  nnder- 
takers acquired  sich  rights  to  the  towing- 
path  as  they  could  aeqnire  by  proeeedinss 


EASEMENT. 


EVIDENCE. 
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taken  nnder  the  Act,  in  consideration  of 
■uch  payment  as  aforesaid.  Verdict  for 
plaintUTs. 

On  a  rule  to  enter  verdict  for  defendants  : 
Held,  by  the  Court  of  Q.  B.»  that  the  lan- 
goa^  of  the  Act  showed  that  it  contem- 
plated the  purchase,  out  and  out,  by  the 
undertakers,  of  the  soil  of  the  land,  where 
the  ownership  was  necessary  for  the  pur- 
poses of  the  Act:  that  its  language  was 
wide  enough  to  give  such  a  power:  that 
the  ownership  was  necessary  for  some  of 
these  purposes,  iDoluding  the  making  and 
maintaining  of  the  towing-path:  and  that 
therefore  it  was  to  be  inferred  that  defend- 
ants had  acquired  the  soil  of  the  land  in 
qnestion. 

Held,  by  the  Exchequer  Chamber,  revers- 
ing the  decision  of  the  Court  of  Q.  B.,  that 
the  making  and  maintaining  of  the  towing- 
path  was  not  one  of  those  purposes  of  the 
Act  which  rendered  the  ownership  of  the 
foil  necessary ;  and  that  the  language  of  the 
Act,  with  reference  to  the  proceedings  to  be 
taken  for  that  particular  purpose,  was,  at 
least,  as  applicable  to  the  acquisition  of  a 
mere  eiisement  as  to  the  acquisition  of  the 
Boil :  and  that  therefore  the  proper  inference 
was  that  an  easement  only  had  been  ac- 
quired. Badger  v.  South  Yorkshire  Hail- 
vajf  and  River  Dun  Cumpanyf  347 

II.  Rights  to  flow  of  water.     Construction  of 
grant. 

Before  1S34,  a  natural  stream,  called  the 
8.  brook,  flowed  to  and  into  farm  A.  Sir  E. 
8.  was  then  the  owner  of  farms  A.  and  B.,  and 
defendant  was  the  owner  of  land  adjoining 
the  S.  brook  and  lying  between  it  and  farm 
B.  In  1834,  the  whole  of  the  water  of  the 
8.  brook  was,  by  agreement  between  Sir  E. 
8.  and  defendant,  diverted  from  the  brook  by 
a  stone  oulvert,  then  constructed,  through  de- 
fendant's land  into  and  through  farm  B.,  and 
thence  into  and  over  other  land  of  defend- 
ant's to  certain  dyeworks  of  his.  So  much 
of  the  water  as  was  required  for  the  use  of 
farm  B.  was  taken  from  the  culvert,  on  the 
farm,  by  means  of  a  pipe ;  the  rest,  the  larger 
portion,  flowing  on,  down  the  cuWert,  to  the 
dyeworks.  Matters  so  continued  down  to 
September,  1856,  when,  Sir  E.  S.  being  dead, 
the  then  owner  of  farms  A.  and  B.  conveyed 
farm  B.  to  defendant  in  fee,  together  with 
"all"  "waters,  watercourses,"  "easements," 
"  and  appurtenances,"  belonging  to  or  "  held, 
used,  occupied,  or  enjoyed"  therewith.  In 
March,  1857,  the  same  person  conveyed  farm 
A.  to  plaintiff'  in  fee.  Between  September 
1856,  and  the  time  of  action  brought,  the  cul- 
vert remained  in  the  same  state,  and  the 
water  from  it  continued  to  be  hsed  by  de- 
fendant as  before,  both  on  farm  B.  and  at  the 
dyeworks.  Plaintiff  having  thereupon  sued 
defendant  for  a  wrongful  diversion  of  the 


water  of  the  S.  brook ;  held,  that  the  convey- 
ance of  September,  1856,  passed  to  defendant 
the  right  to  have  the  accustomed  flow  of  the 
water  down  the  culvert,  through  farm  B. 
continued ;  that  the  right  was  not  limited 
to  the  use  of  so  much  of  the  water  as  was 
wanted  for  farm  B. ;  that,  consequently,  the 
flow  of  the  water  down  the  culvert  from  farm 
B.  to  the  dyeworks  was  no  infringement  of 
any  right  of  plaintiff's,  and  that  the  action 
was  not  sustainable. 

Held  also,  in  respect  of  the  diversion  of 
another  stream,  also  complained  of  in  the  de- 
claration, that  the  owner  of  land  through 
which  water  flows  in  an  artificial  subterra- 
neous course,  and  not  in  a  distinct  stream, 
cannot  maintain  an  action  for  the  diversion 
by  another  of  such  water  from  such  course. 

Judgment  affirmed  in  the  Exchequer 
Chamber.     WardU  v.  Brocklekuret,         1058 

ENCROACHMENT. 
HiQpwAY  Act,  I. 

ENDORSEMENT. 

I.  Of  bill  of  exchange.    Bills  op  Exchakob. 

II.  Of  delivery  order.    Damages,  II. 

ENFRANCHISEMENT. 
Copyhold. 

ERROR. 
CostA  in.    Costs,  L  6. 

ESCRIBANO. 
Bankrupt  axd  Ihsolvemt,  I.  2. 

EVICTION. 
Landlord  and  Txnant,  IV.  2. 

EVIDENCE. 

I.  Admissibility  of. 

I.  Documentary. 

L  Of  acknowledgment  of  title  by  person  in 
possession,  under  stat.  3  A  4  W.  4,  c.  27,  s. 
14,  6.    Statute  of  Limitations,  IL 

IL  Ofdeclaration  by  deceased  person.  What 
is  not.  A  manor  map,  as  evidence  of  a 
public  highway. 

In  an  action  of  trespass  quare  clansum 
fregit,  the  defendant,  in  order  to  prove  that 
there  was  a  public  highway  across  the  locus 
in  quo,  put  in  evidence  a  copy  of  a  map 
made  by  order  of  a  former  lord  of  the  manor 
of  which  the  land  in  question  formed  part 
The  map  had  been  used,  for  more  than  thir- 
ty years,  by  the  deceased  and  present  stew- 
ards of  the  manor,  for  the  purpose  of  de- 
fining the  copyholds.  The  map  set  out  a 
road  across  the  locus  in  quo,  but  did  not  de- 
scribe it  as  a  highway ;  and  it  was  proved 
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that  other  roads,  similarly  set  oat,  were 
only  ocenpation  roads.  Held,  that  the  map 
was  not  admissihle  as  amoanting  to  a  decla- 
ration bj  a  deceased  person  as  to  public 
right ;  inasmuch  as,  first,  the  map,  if  a  de- 
claration at  all,  was  a  declaration  only  as  to 
the  matter  in  respect  of  yhich  it  had  been 
used,  vis.,  the  defining  of  the  copyholds; 
and,  secondly,  the  map  itself  did  not  de- 
scribe the  road  as  a  highway.  Pipe  y. 
Ftdehtr,  111 

2.  Secondary. 

i.  What  is  sufficient  eridenee  of  search  for 
an  indentore  of  apprenticeship,  on  appeal 
against  an  order  of  remoral. 
The  appellants  against  on  order  of  removal 
set  up  a  settlement  of  the  pauper  by  appren- 
ticeship under  an  indenture,  which  had  been 
lost.  To  prove  proper  search,  they  pro- 
posed to  ask  certain  witnesses  what  inquiries 
they  had  made  of,  and  what  answers  they 
had  received  from,  parties  who  were  likely 
to  have  the  document  in  their  possession : 
but  the  parties  themselves  were  not  called. 
The  Sessions  refused  to  allow  the  questions 
to  be  put  Held,  that  the  evidence  was  ad- 
missible, upon  the  preliminary  inquiry  whe- 
ther proper  search  had  been  made,  though 
it  might  not  be  admissible  as  evidence  in  the 
main  issue  before  the  Court :  and  the  appeal 
was  sent  back  to  be  reheard.  Jitgina  v. 
Braiutree,  51 

ii.  Evidence  of  execution  of  indenture  of 
apprenticeship  of  a  pauper,  and  allowance 
of  it  by  the  justices,  under  stat  56  G.  3, 
c.  139. 

On  appeal  to  Sessions  against  an  order  of 
removal,  it  became  necessary  to  prove  the 
settlement  of  W.,  by  a  parochial  apprentice- 
ship to  P.,  entered  into  in  parish  B.  It  was 
shown  that,  in  1824,  when  W.  was  nine  years 
old,  he,  with  his  father  and  the  overseers  of 
B.  and  P.,  went  before  some  county  magis- 
trates for  the  purpose  of  B.  being  bound 
apprentice  to  P* ;  that  the  magistrates  asked 
the  father  if  he  had  any  objection,  to  which 
he  answered,  No;  that  some  papers  were 
drawn  up ;  and  that  W.  commenced  serving 
as  apprentice  to  P.  next  morning,  and  served 
two  or  three  years.  Search  was  made  for  a 
magistrates'  order  and  an  indenture  of  ap- 
prenticeship;  but  they  could  not  be  found. 
In  the  parish  register  book  of  indentures  of 
1824  was  an  entry  dated  of  that  year,  stating 
the  date  of  indenture,  1824 ;  the  name  of  P. 
as  the  person  to  whom  the  binding  was ;  a 
name  of  a  person,  taken  to  be  intended  for 
W.,  as  apprentice ;  and  the  names  and  resi- 
dences of  W.'s  parents.  This,  according  to 
the  entry,  was  signed  by  three  persons  there 
termed  **  overseers  parties  to  the  indenture," 
and  by  two  persons  there  termed  ''magis- 
trates assenting."  | 


The  Sessions  having  held  the  apprsDtiee- 
ship  proved,  and  having  affirmed  the  settle- 
ment, subject  to  the  opinion  of  thij  Covrt 
whether  there  was  sufficient  or  reaaonable 
evidence  from  which  the  Seeaiooa  might  imfer 
that  W.  was  duly  bound  a  pariah  apprentice 
toP.: 

This  Court  affirmed  the  order  of  Seaaioiis ; 
inasmuch  as  the  examination  before 
trates,  and  the  secondary  evidenee  of  an 
denture  famished  by  the  register  and  the 
actual  service,  made  sufficieot  gnmnd  for 
presuming  that  an  indenture  was  duly  exe- 
cuted, that  it  recited  an  order  of  allowKece 
by  the  justices,  and  that  such  order  had  in 
fact  been  made,  so  as  to  eonstitate  a  eeaspfi- 
ance  with  the  requisites  of  staL  56  6.  3,  e. 
139,  s.  1.     Regina  v.  Broadkempuiom,        IM 

3.  Oral. 

To  identify  subject-matter  of  writtaD  eoa- 

tract 

Plaintiff,  in  a  conversation  with  defend- 
ant's agent,  stated  that  plaintiff  bad  some 
wool  for  sale,  partly  his  own  clip,  partly  what 
he  had  purchased  from  other  farms,  amoemt- 
ing  in  the  whole  to  2300  stones,  100  stoaee 
more  or  less ;  and  offered  the  whole  for  sale 
to  defendant  Plaintiff  afterwards  wrote  te 
the  agent,  saying  that  two  of  the  small  elipe 
had  been  sold,  but  that  plaintiff  had  got  the 
promise  of  another  clip  of  about  550  stoeei^ 
which  would  go  with  his  other  wool.  De- 
fendant's agent  afterwards  wrote  to  ]daia- 
tiff,  saying,  that  defendant  *' desires  me  te 
offer  you  for  your  wool  16*.  per  stone,  deli- 
vered in  Liverpool ;"  which  offer  plaintil^  in 
writing,  accepted.  Plaintiff  shipped  to  Liv- 
erpool 2542  stones  of  his  wool,  which  de- 
fendant refused  to  accept 

In  an  action  against  defendant  for  net 
accepting :  Held,  that  the  conversation  be- 
tween plaintiff  and  defendant's  agent  was 
admissible  to  show  what  was  meant  by  the 
expression  "your  wool"  in  the  sobecquent 
letter  by  such  agent  Held,  farther,  by  Lord 
Campbell,  C.  J.,  and  Erie,  J.,  dissentiente 
Wightman,  J.,  that  the  statement  in  sneh 
conversation  of  the  quantity  of  wool  waa 
merely  an  expression  of  opinion  by  plaintt^ 
and  was  not  to  be  taken  as  embodied  in  the 
subsequent  contract;  and  that  therefore  de- 
fendant was  not  justified  in  r^eeting  the 
tender  of  2542  stones  of  plaintiff's  weoL 
Judgment  for  plaintiff. 

Judgment  affirmed  in  the  Sxehcqjner 
Chamber.     Macdonald  v.  LomghoUem,      977 

II.  Onus  of  proof. 

SUt  11  A  12  Vict  0.  43,  s.  14.  Informatien 
negativing  a  statutory  exemption :  onus 
of  pro$f  of  exemption.  Stat  11  A  12 
Vict  c.  49,  s.  1.  Evidence  of  iUegally 
opening  beerhouse  on  Sunday. 

An  information  was  laid,  under  aUt  II 
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A  12  Viet.  e.  49,  b.  1,  against  a  licensed  beer- 
boase  keeper,  that  be,  on  a  Sunday,  did  open 
his  boase  for  the  sale  of  beer  before  half  past 
12,  p.  v.,  the  same  not  being  as  refreshment 
for  trarellers. 

On  appeal,  nnder  stat  20  A  21  Viet  o.  43, 
against  a  conTiction  on  this  information : 

Held,  that  it  was  not  neeessarj,  espe- 
eiallj  since  sUt  11  A  12  Vict  c.  43,  s.  14, 
to  give  evidence  negativing  the  exemption 
as  to  travellers,  introduced  in  sect  1  of 
BUt  11  A  12  Vict  0.  49,  and  negatived  on 
the  face  of  the  information ;  but  that  it  lay 
upon  the  defendant  to  bring  himself  within 
the  exemption. 

The  evideuoe  in  support  of  the  informa- 
tion was,  that,  a  little  after  midnight  on 
Saturday,  the  door  of  the  house  was  closed 
and  all  appeared  quiet;  that  a  little  after 
two  on  the  Sunday  morning,  persons  look- 
ing through  the  window  saw  a  man  drink- 
ing with  the  defendant  in  the  house;  and 
that  afterwards  the  defendant  let  the  man 
out 

Held,  on  appeal,  that  this  constituted  no 
evidence  of  the  offence  charged  in  the  in- 
formation :  inasmuch  as  it  did  not  appear 
but  that  the  man  was  let  into  the  house  on 
the  Saturday,  or  that  ^he  house  was  open  at 
all  on  the  Sunday  before  he  was  let  out 
And  the  conviction  was  quashed.  7*(Sfifiaiir 
Y.  Cumberland,  401 

EXECUTION. 
Of  deed.    Dcbd. 

EXEMPTION. 
Statutory.    Onus  of  prooC    EyidivoSi  IL 


PL  PA. 


ACTIOK,  IV.  1. 


PILUM  AQUJB. 

Waterloo  Bridge  Company:  local  Act  Lia- 
bility of  tolls  to  land-tax.  Area  of  assess- 
ment :  limits  of  parishes  on  the  shore  of  the 
river,  213.    Lard-Tax. 

[PRAUD. 

Palse  representation. 

The  directors  of  a  eorporatlon  are  person- 
ally liable  for  false  representations  eontained 
in  a  report  to  the  stockholders,  on  the  faith 
of  wbieh  the  plaintiff  has  bought  stock.  Seott 
Y.  Dixon,  1099] 

PRAUDS. 
Statute  ofl    STATura  of  PBAVDt. 

GAME. 

Reservation  of  right  to.  Landlord  and 
Tenant,  II.  2.    Rate,  L  1,  lit 


GAMING. 

Penalties  for,  under  stat  17  A  18  Vict  c.  38. 
To  whom  payable,  276.    Policx,  IL 

GARNISHEE. 
Common  Law  Progkdurn  Acts,  II.  8. 

GRADUATE. 

Of   University.     Admission  of  as  attorney. 
Attorniy,  II.  I. 


Contract,  IL 


Eyidincb,  I. 


Manor,  L 


GUARANTEE. 


HEARSAY. 


HERIOT. 


HIGHWAY. 


L  Highway  Act»  5  A  6  W.  4,  e.  60.  Hiohwat 
Act. 

II.  Evidenoeof.  Manor  map,  111.  Eyidrnoi, 
L1,U 

HIGHWAY  ACT. 
(5  A  6  W.  4,  c.  50.) 

I.  fieots.  03, 09.  Information  fbr  encroachment 
What  is  a  highway,  as  regards  such  encroach- 
ment Application  for  case.  Recognisances 
by  appellant 

An  infonhation  against  C.  was  laid  before 
justices,  under  sect.  69  of  stat  5  A  6  W.  4, 
c.  60,  for  that  he  encroached  on  a  carriage- 
way  by  making  a  cottage  within  fifteen  feet 
of  the  centre  of  the  carriageway.  It  ap- 
peared that  the  carriageway  was  metalled, 
and  that  the  cottage  had  been  made  within 
fifteen  feet  of  the  centre  of  the  road  so  me- 
talled; but  that  it  was  not  made  on  a  part 
which  had  been  metalled  or  repaired  by  the 
surveyor  within  six  months,  but  upon  land 
which,  though  open  to  the  metalled  part  of 
the  highway,  and  forming  part  of^t,  and 
liable  to  be  used  by  the  public,  had  Cot  been 
so  used  for  many  years.  The  Justices  hav- 
ing convicted : 

Held,  that  the  conviction  was  wrong;  for 
that,  in  order  to  justify  a  conviction  under 
sect  69,  the  encroachment  must  be  upon  a 
highway  as  defined  in  sect.  63,  that  is,  on 
a  highway  repaired  by  the  surveyor  within 
six  months. 

Where  Justices  convict,  and,  upon  being 
immediately  thereupon  applied  to  for  a  case, 
accede  at  once,  it  is  sufficient,  under  stat 
20  A  21  Vict.  c.  43,  s.  3,  that  the  appel- 
lant enter  into  a  recognisance  within  three 
days  f^om  the  determination  and  before  a 
case  is  stated  and  delivered  to  him,  though 
the  recognisance  be  not  entered  into  *'at  the 
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INSURANCE. 


time  of  making  sach  application."     Chap- 
man V.  JiobintoH,  25 

II.  Sect.  105.  Notice  of  appeal.  Effect  of 
incorporation  with  Nuisances  Removal  Act-, 
as  to  notice  of  appeal  against  an  assessment 
under  the  latter,  98.  Nuisances  Rsmotal 
Act,  III. 

HORSE. 
Warranty  of.    Warranty. 

HORSE-RACE. 
Rack. 

IMPRISONMENT. 

Under  sentence  of  penal  servitude;  to  be  ex- 
cluded from  the  computation  of  a  five  years' 
residence,  under  stat  9  A  10  VicL  c.  66,  s.  1, 
262.    Poor,  I.  2,  i. 

INFORMATION. 

Negativing  statutory  exemption.  Etidence, 
II. 


INFORMER. 


Pawnbroker. 


INQUISITION. 

Under  Lands  Clauses  Consolidation  Act. 
Lands  Clauses  Consolidation  Act. 

INSOLVENT. 
Bankrupt  and  Insoltent. 

INSPECTION. 

By  shareholders  of  a  joint  stock  Company,  of 
the  books  of  minutes  of  "the  proceedings 
of  the  Company,"  289.    Company,  I.  3. 

INSURANCE. 
I.  Marine. 

"  Warranted  free  from  seisure."  Includes  a 
mutinous  capture  of  the  ship  by  the  emi- 
grant passengers. 

Declaration  on  a  voyage  poli6y,  from  Ma- 
cao to  Havana,  ''  warranted  free  from  cap- 
ture and  seizure,  and  the  consequences  of 
any  attempt  thereat."  The  usual  clause, 
stating  the  perils  insured  against,  included 
•'enemies,  pirates,  rovers,  thieves,"  "sur- 
prisals,  takings  at  sea,"  and  ''barratry  of 
the  master  and  mariners.'*  The  insurance 
was  declared  to  be  on  7300/.  expended  in 
provisions  for  the  use  of  Chinese  emigrants, 
and  in  advances  on  freight.  The  declara- 
tion alleged  that,  while  the  ship  was  on  her 
said  voyage,  on  the  high  seas,  with  the  emi- 
grants on  board,  the  said  emigrants  "  pira- 
tically and  feloniously"  assaulted  the  captain 
and  crew,  "and  piratically  and  feloniously 
took,  stole,  and  carried  away"  the  ship  and 


provisions,  "  by  reason  of  which  piracy  aad 
theft"  the  ship  and  provisions  were  wholly 
lost 

On  demurrer,  held,  that  such  taking  poa- 
session  of  the  vessel  was  a  "  seizure"  within 
the  meaning  of  the  warranty ;  and  that  the 
assurers  were  therefore  not  liable.  KUim- 
wort  V.  Skepard,  447 

II.  Life. 

Condition  for  avoidance  in  case  of  suicide. 
Exemption  in  favour  of  parties  having  "a 
bonSL  fide  interest  by  assignment  or  by 
legal  or  equitable  lien  for  a  valuable  con- 
sideration." Bankruptcy  and  suicide  of 
insured.  Rights  of  assignees,  463.  Bank 
rupt  and  Insolvent,  I.  2. 

IIL  Fire. 

1.  Insurance  against  by  landlord.  Land- 
lord and  Tenant,  III.  2. 

2.  Insurance  by  carriers,  of  goods  their 
**  own  and  in  trust  as  carriers."  Extent 
of  risk  covered. 

Plaintiffs,  common  carriers,  insured  goods 
against  fire,  in  an  insurance  Company  of 
which  defendant  was  treasurer.  By  a  con- 
dition endorsed  on  the  policy  '*  goods  held 
in  trust,  or  on  commission,"  were  "  to  be  in* 
sured  as  such,  otherwise  the  policy*'  would 
"  not  extend  to  cover  such  property."  By 
the  policy,  15,000/.  was  deelared  to  be  in- 
sured  "on  goods  their"  (plaintiffs')  "own 
and  in  trust  as  carriers"  in  a  certain  ware- 
house ;  and  it  was  stipulated  that  the  funds 
of  the  insurance  Company  were  to  be  '*  lia- 
ble to  pay,  reinstate,  or  make  good"  "to 
the"  "assured"  "all  damage  and  loss  which 
the"  "assured"  should  "suffer  by  fire,  on 
the  property"  therein  "particularized."  An- 
other of  the  conditions  endorsed  ran  thus : 
"In  every  case  of  loss  duly  proved,  the 
Company  will  either  reinstate  the  property, 
or  the  assured  shall  receive  satisfaction  lo 
the  amount  thereof,  without  discount  or  de- 
duction." Held,  in  an  action  on  the  policy, 
that,  to  the  named  amount,  the  whole  value 
of  goods  in  the  warehouse,  in  plaintiffs*  pos- 
session as  carriers,  was  insured  by  it,  and 
not  merely  plaintiffs'  interest  as  carriers  in 
such  goods.  That  plaintiffs  were  entitled  to 
recover  the  whole  value  of  such  goodB  de- 
stroyed by  fire  in  the  wArehouse ;  although, 
as  the  value  of  such  goods  exceeded  10^, 
and  the  owners  had  not  declared  such  value 
to  plaintiffs,  plaintiffs  were  not  liable  to  the 
owners  for  such  loss  by  reason  of  the  Car- 
riers Act,  Stat  11  Q.  4  A  1  W.  4,  c.  68,  s.  I. 

Held  further,  that  plain Uffs  would  be 
trustees  for  the  owners  of  the  goods  of  the 
amount  thus  recovered,  less  plaintiffs' 
charges  as  carriers  in  respect  of  the  goods. 
London  nnd  North  Wttttm  R^Uvoay  Com- 
pantf  V.  Olyn,  652 


INSURANCE. 


JURISDICTION.        1131 


3.  Delirerj  of  particalars  of  Iom  within  time 
specified  by  coodition ;  when  a  condition 
precedent  to  right  to  recover.  Effect  of 
gtipulation  in  policy  to  refer  disputes  to 
arbitration. 

Declaration  against  defendant,  secretary 
of  an  insurance  Companyi  on  a  policy  of  in- 
surance agtiinst  fire,  effected  by  plaintiff  with 
the  Company.  The  declaration  set  out  the 
policy,  which  was  declared  to  be  granted 
subject  to  certain  conditions  endorsed  there- 
on :  the  fifteenth  condition  being  as  follows. 
"All  persons  insured  by  this  Company,  sus- 
taining any  loss  or  damage  by  fire,  shall 
forthwith  give  notice  thereof  to  the  directors 
or  secretary  of  this  Company,  at  their  office 
in  M. ;  and,  within  fifteen  days  after  such 
fire,  deliver  in  as  particular  an  account  of 
their  loss  or  damage  as  the  nature  of  the 
case  will  admit  of."  **  In  case  any  difference 
or  dispute  shall  arise  between  the  insured  and 
the  Company,  touching  any  loss  or  damage, 
or  otherwise  in  respect  of  any  insurance, 
such  difference  shall  be  submitted  to  the  judg- 
ment and  determination  of  two  indifferent 
persons  m*  arbitrators,  of  whom  one  shall  be 
chosen  by  this  Company,  and  the  other  by  the 
insured ;  and  such  two  arbitrators  shall,  pre- 
viously to  entering  upon  the  reference,  agree 
upon  and  nominate  a  third  person  to  be  an 
arbitrator  with  them ;  and  the  award  in 
writing  of  any  two  of  the  three  arbitrators 
to  chosen  shall  be  conclusive  and  binding 
on  all  parties;  and  if  any  frand  or  false 
•wearing  shall  appear  on  the  part  of  the 
insured,  and  the  same  shall  be  certified  in 
writing  by  any  two  of  the  said  arbitrators, 
the  party  insured  shall  forfeit  all  claim  under 
the  policy."  The  declaration  then  averred 
a  loss  by  fire,  during  the  continuance  of  the 
policy,  to  the  full  amount  insured ;  that 
plaintiff  had  done  all  things,  and  all  things 
bad  happened  and  all  times  had  elapsed,  to 
entitle  him  to  have  such  loss  made  good  by 
the  Company ;  of  which  the  Company  had 
notice,  but  did  not  make  good  the  loss. 

Plea  2.  That  plaintiff  did  not  forthwith 
give  notice  of,  or  within  fifteen  days  after  the 
fire  deliver  an  account  of  bis  supposed  loss  or 
damage  by  fire,  as  required  by  the  policy  and 
oondition  in  that  behalf. 

Plea  6.  That  this  action  is  brought  for  and 
in  respect  of  a  difference  and  dispute  between 
the  insured  and  the  Company,  touching  the 
•aid  loss  and  damage,  within  the  meaning 
of  the  fifteenth  of  the  conditions  endorsed 
on  the  policy ;  and  that  the  Company  have 
never  declined,  but  have  always  been  ready 
to  refer  such  difference  and  dispute  to  the 
Judgment  and  determination  of  two  indiffer- 
ent persons  as  arbitrators,  in  manner  pro- 
vided by  the  said  condition,  of  which  plain- 
tiff had  notice  before  suit;   and  the  said 


dispute  or  difference,  and  the  amount  of 
plaintiff's  supposed  loss  or  damage,  have 
never  been  determined  as  by  the  same  con- 
dition is  provided. 

Held,  on  demurrer  to  these  pleas,  that  the 
second  plea  was  good,  but  the  sixth  plea  bad. 
Roper  V.  LendoHf  825 

4.  Agreement  to  reinstate  in  caso  of  loss. 
Subsequent  impossibility  of  doing  so  no 
defence. 

Defendants  executed  a  policy  insuring 
plaintiff's  premises  against  fire:  reserving 
to  themselves  **  the  right  of  reiwstatcment  in 
preferenoe  to  the  payment  of  claims."  The 
premises  were  damaged  by  fire,  and  defend- 
ants elected  to  reinstate  them,  but  did  not  do 
so.  To  an  action  for  not  paying,  compensat- 
ing, or  reinstating,  defendants  pleaded  that 
they  elected  to  reinstate,  and  were  proceeding 
to  do  so,  when  the  Commissioners  of  Sewers, 
under  The  Metropolitan  Building  Act,  1856, 
caused  the  premises  to  be  taken  down,  aa 
being  a  structure  in  a  dangerous  condition  : 
and  that  such  dangerous  condition  was  not 
caused  by  the  damage  from  the  fire.  On 
demurrer,  held  by  Lord  Campbell,  C.  J., 
Crompton,  J.,  and  Hill,  J.,  dissentiente  Erie, 
J.,  that  the  plea  was  bad,  inasmuch  as  the 
contract  to  reinstate  (which  became  the  one 
contract  under  the  policy  after  election  made) 
being  lawful,  at  and  ever  since  the  time  of 
contracting,  the  impossibility  of  its  perform- 
ance was  BO  defence,  and  defendants  were 
bound,  if  they  could  not  perform  it,  to  pay 
damages  for  not  doing  so.  Brown  v.  Royal 
Inturance  Company,  853 


IRREMOVABILITY. 


Poor. 


JOINT  STOCK  COMPANY. 

COMPANT,  L 

JOINT  TENANTS. 

Alienation  of' copyhold  by.    What  is  payabla 
by  way  of  heriot,  184.    Manor,  I. 


ACTIOK,  IV. 


JUDGMENT. 


JURISDICTION. 


I.  Of  superior  Courts,  in  an  action  on  a 
judgment  upon  an  inquisition  to  award  com- 
pensation under  The  Lands  Clauses  Conso- 
lidation Act,  375.  Lauds  Clauses  Conso- 
lidation Act. 

II.  Of  Small  Debts  (City)  Court.  Rule  as  to 
costs,  where  case  within  jurisdiction  is 
brought  in  superior  Court,  340.  Smali 
Debts  Court. 
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III.  Of  jasticea,  m  to  offenoes  within  the 
Truck  Act,  40.     Tbuck  Act. 

IV.  Of  justices,  in  an  information  for  "wilful" 
trespass  on  premises  of  railway  Company, 
under  staL  3  A  4  Vict.  o.  97,  s.  16,  20.  CoM- 
PANT,  II.  2. 

V.  Area  of  jurisdiction  of  justices,  to  deter- 
mine, and  of  local  authority  to  prefer,  a 
complaint  of  a  nuisance,  under  Nuisances 
Removal  Act,  203.  Nuisakcbs  Rbmoyal 
Act,  II. 

VI.  Of  a  justice,  on  a  summons  under  Metro- 
politan Building  Act,  sect  73,  to  inquire 
into  sufficiency  of  previous  order  by  another 
justice,  527.  Mktropolitak  Building  Act, 
II. 

VII.  Of  a  justice,  as  to  granting  certificate  of 
dismissal  of  complaint  for  assault^  795.  As- 
sault. 

VIII.  Of  a  justice  issuing  warrant  of  distress 
to  enforce  surcharge  by  auditor  of  union, 
935.    Auditor,  II. 

IX.  Of  sheriff's  jury,  upon  an  inquisition  to 
award  compensation  under  Lands  Clauses 
Consolidation  Act,  375.     Lards  Clauses 

CONSOLIDATIOK  AcT. 

X.  Of  county  and  borough  inspectors  of 
weights  and  measures,  under  staL  5  A  6  W. 
4,  c.  63,  816.    Wrights  aro  Measures,  L 

XI.  Of  judge  of  a  horse-race.    Race,  II. 

XII.  Of  stewards  of  a  horse-race.    Race,  L 

JURY. 
Special,  costs  of,  961.    Patert,  II. 

LANDLORD  AND  TENANT. 

L  Creation  of  tenancy.  Commencement  and 
determination  of  tenancy. 

J.,  by  indenture,  dated  and  made  19th 
July,  1851,  granted,  demised,  and  leased  to 
A.  certain  premises,  habendum  to  A.  from 
25th  December,  1849,  for  and  during  and 
until  the  full  end  and  term  of  fourteen  years 
thence  next  ensuing,  determinable  as  therein 
mentioned :  proviso  that  it  should  be  lawful 
for  either  J.  or  A.  to  determine  the  demise 
at  the  expiration  of  the  first  seven  years 
thereof,  by  six  months' notice;  and  there> 
upon  that  demise,  and  every  covenant,  Ac, 
therein  contained,  should  cease  and  deter- 
mine accordingly. 

Held,  that  the  seven  years  were  to  be 
reckoned  from  25th  Deoember,  1849,  and 
that  the  lease  might  be  deterAiined  on  25th 
December,  1856.     Bird  v.  Baker,  12 

II.  Construction  of  oovenants  and  reserva- 
tions. 

1.  Covenant  by  tenant  to  repair,  "  taking" 
on  the  premises  "sufficient  houseboot," 
Ac 


In  a  lease  for  lives  the  lessee  coveBanted 
that  he  <*  would,  from  time  to  tim%  and  at 
all  times  during  the  estate  thereby  granted, 
at  bis  own  proper  costs  and  charges,  well 
and  sufficiently  repair,  amend,  maintain, 
uphold,  and  keep  all  and  singular  the  said 
thereby  demised  premises  in  all  and  all  man- 
ner of  needful  and  necessary  reparations 
whatsoever ;  having  or  taking  in  and  upon 
the  said  demised  premises,  competent  and 
sufficient  houseboot,  hedgeboot,  fireboot, 
plowboot,  and  gateboot  for  the  doing  there- 
of, without  committing  any  waste  or  spoil." 

In  an  action  by  the  lessor  for  not  repair- 
ing; 

Held,  that  the  lessee's  covenant  to  repair 

was  absolute:  and  that  the  words  ** having 
or  taking,"  Ac,  "  without  committing,"  Ae^ 
did  not  amount  to  a  condition  precedent  that 
there  should  be  a  sufficient  supply  of  that 
kind  of  timber  on  the  premises ;  bat  only 
to  a  license  to  the  tenant  to  take  it»  if  it 
were  there,  for  repairs,  even  if  made  neces- 
sary by  his  own  default,  without  being  lia- 
ble for  waste.  Dtan,  ^c,  oj  Britoi  v. 
JoMet,  484 

2.  Reservation  by  landlord  of  right  of  sport- 
ing. Killing  of  rabbits  by  tenant's  ser- 
vants, under  his  directions,  not  a  trespass 
by  them  under  stat.  I  A  2  W.  4,  c  32,  s.  30. 

The  tenant  of  land,  the  right  of  aporting 
over  which  was  reserved  to  the  laodlofd, 
employed  the  appellants,  as  his  servants,  to 
kill  rabbiU  on  the  land.  Held  that  the  ap- 
pellants were  not  liable,  for  having  aeted  in 
that  employment,  to  be  convicted,  nnder  staL 
1  A  2  W.  4,  o.  32,  ».  30,  for  a  trespass  in  par- 
suit  of  coneys.     Spicer  v.  Barnard^  874 

8.  Reservation  by  landlord  of  right  of  shoot- 
ing. Effect  as  to  rateable  value  of  tenant's 
occupation,  602.    Rate,  1. 1,  iii 

III.  Rent 

1.  Distress  for,  of  tools  of  trade.  What 
form  of  action  for,  and  when  maintainable. 

An  action  of  trespass  lies,  as  well  as  an 
action  on  the  case,  for  distraining  tools  of 
trade,  thongh  not  actually  in  use,  if  there  be 
other  unprivileged  goods  upon  the  fwvwipes, 
at  the  time  of  the  distress,  sufficient  to  sa- 
tisfy the  distress.     Nargttt  r.  AVoe,         439 

2.  Insurance  by  landlord,  with  option  to  re- 
ceive money  or  have  premises  restored. 
Damage  by  fire;  receipt  by  landlord  of 
insurance-money.  Tenant  not  relieved 
from  payment  of  fhll  rent. 

Action  for  use  and  occupation  of  a  mes- 
suage and  lands.  Equitable  plea  (except  as 
to  120/  paid  into  court):  That,  before  thn 
commencement  of  such  use  and  occupation, 
defendant  had  become  tenant  of  the  pre- 
mises to  plaintiffs,  and,  among  other  things, 
of  certain  buildings  thereon  :  that  by 
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thereof  defendant  had  agreed  to  pay  plain- 
tiffs a  larger  rent  than  he  would  otherwise 
bare  done :  that  the  said  bnildings,  daring 
the  said  tenancy,  and  before  their  destrac- 
tion  by  fire  as  afler  mentioned,  had  been 
insured  by  plaintiffs  against  fire  :  and  that 
by  the  terms  of  the  insurance  it  was  stipu- 
lated that,  in  case  of  damage  by  fire,  the  in- 
surance office  might  either  pay  to  the  in- 
sured the  amount  of  damage,  or  might 
restore  the  buildings.  That  the  buildings 
were  afterwards,  while  so  insured,  accident- 
ally destroyed  by  fire,  whereby  the  ralue  of 
the  premises  to  defendant  was  much  less- 
ened: that  but  for  the  said  insurance  de- 
fendant would  hare  insured  the  buildings ; 
and  that  by  reason  of  the  said  insurance, 
ftnd  on  the  faith  that  the  buildings,  if  da- 
maged by  fire,  would  be  restored,  defendant 
was  induced  not  further  to  insure  them. 
That  plaintiffs  preferred  to  receive  and  did 
receive  from  the  insurance  office  the  amount 
of  damage,  but  did  not  restore  the  buildings, 
though  the  money  so  received  was  sufficient 
for  that  purpose,  and  although  requested  by 
defendant  so  to  do:  and  that  by  reason 
thereof  the  value  of  the  defendant's  use  and 
occupation  was  deteriorated  and  reduced  to 
120^,  the  sum  paid  into  Court. 

On  demurrer,  held  a  bad  plea,  as  not 
showing  matter  which  would  have  entitled 
defendant  to  relief  in  equity  against  the 
action.    Loffi  v.  2>eiint«,  474 

Bee  also  inflra,  IV.  1,  2. 

IV.  Underleases  and  assignments. 

1.  Mortgage  of  leasehold.  Attornment  by 
mortgagor  to  mortgagee.  Subsequent  as- 
signment by  mortgagee.  Rights  of  mort- 
gagee and  assignee  as  to  distress. 

Plaintiff,  by  deed  of  28d  September,  1856, 
mortgaged  his  interest  in  certain  leasehold 
premises  and  goods  therein,  to  V.  A  Co.,  and 
thereby,  <'to  the  intent  that"  they  might 
"have,  for  the  recovery  of  the  interest  ac- 
eming  on  the  principal  money  scoured,  the 
same  powers  of  entry  and  distress  as  are  by 
law  given  to  landlords  for  the  recovery  of 
rent  in  arrear,"  plaintiff  attorned  tenant  to 
v.  k  Co.  of  the  premises,  from  year  to  year, 
at  a  fixed  rent.  On  18th  February,  1857, 
plaintiff  further  mortgaged  the  same  premises 
and  goods  to  defendants,  the  mortgage-deed 
reserving  a  power  of  entry  to  defendants,  on 
default  in  payment  by  plaintiff.  Plaintiff 
having  made  default  in  payment  of  principal 
and  interest,  defendants,  on  27th  October, 
1858,  paid  off  V.  k  Co.'s  mortgage,  and  took 
an  assignment  of  it  from  them,  containing 
the  usual  power  of  attorney.  On  the  same 
day,  defendants  ook  possession  of  the  pre- 
mises, plaintiff  continuing  in  occupation  with 
notice  that  they  had  done  so.    On  12th  No- 


rember,  1858,  defendants  gave  plaintiff  notice 
to  quit,  with  which  he  did  not  comply.  On 
the  following  20th  November  defendants 
entered,  and  seized  and  sold  goods  on  tba 
premises,  for  payment  of  interest  by  way  of 
rent  in  arrear  due  to  V.  Jb  Co.  before  the  a»> 
signment  of  their  mortgage. 

Held,  that  the  attornment  clause  in  the 
deed  of  23d  September,  1850,  did  not  justify 
such  seizure  and  sale.  That  such  clause 
created  a  tenancy,  but  gave  V.  k  Co.  a  right 
to  distrain  only  so  long  as  such  tenancy 
continued ;  and  that  such  tenancy  was  put 
an  end  to  by  the  assignment  from  V.  k  Co. 
to  defendants. 

Held,  further,  that  such  clause  did  not  sup« 
port  a  plea  of  leave  and  license :  for  that  de- 
fendants could  not  Justify  as  the  servants  of 
y.  k  Co.,  even  if  the  clause  amounted  only 
to  a  personal  license  to  V.  k  Co.  to  seise 
chattels:  such  license,  ut  temblef  not  being 
transferrable,  and  Y.  k  Co.  having  no  power 
to  act  under  it  after  the  assignment.  Brawn 
V.  Metropolitan  Cottntiet,  <^e.,  Society,       832 

2.  Demise  by  tenant  for  years,  for  a  term 
longer  than  his  own.  Subsequent  assign- 
ment by  him  to  a  third  party  of  "  rent," 
Ac.    Right  of  assignee  to  sue  for  rent. 

J.  W.,  lessee  of  certain  mines  of  ironstone, 
eoal,  and  other  minerals,  for  a  term  of  thirty 
years,  to  be  computed  from  March,  1839, 
demised  the  same,  in  November,  1846,  to 
defendant  for  twenty- three  years,  reserving 
a  royalty  upon  the  ore  and  coal  raised  by 
defendant,  or  an  annual  sum  of  100/.  in  lien 
thereof,  if  the  royalties  in  any  year  should 
not  amount  to  that  sum ;  with  power  to  J.  W. 
to  distrain  for  the  said  rents,  reservations, 
Ac. ;  and  with  liberty  to  defendant,  during 
the  demise,  to  use,  jointly  with  J.  W.,  a  rail- 
way then  on  the  land  demised;  defendant 
covenanting  to  repair  the  same,  or  to  do  so 
jointly  with  others  who  might  use  it:  he 
having  leave  to  divert  it  at  his  own  expense 
if  he  thought  fit 

J.  W.,  during  the  demise,  assigned  to  plain- 
tiff "  the  said  rents,  reservations,  and  royal- 
ties, and  all  other  the  estate,  right,  title," 
Ac,  of  J.  W.,  '*  of,  in,  or  in  respect  of  the 
said  demised  premises;  and  the  benefit  of 
the  said  covenants  in  the  said  lease  oon- 
Uined." 

In  an  action  by  plaintiff  to  recover  arrears 
in  lieu  of  royalties,  accrued  since  the  assign- 
ment; 

Held  that,  by  the  deed  of  J.  W.  in  1846, 
a  rent  was  created,  and  not  a  mere  covenant 
in  gross ;  that  such  rent  was  assignable,  and 
that  plaintiff,  as  assignee  of  J.  W.,  oould 
sue  defendant  for  such  rent 

Held  f^irther,  that  the  fact,  that  defendant 
bad  been  prevented  by  plaintiff  flrom  using 
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the  railway,  did  not  constitate  an  eviction, 
so  a3  to  disentitle  plaintiff  to  the  rent:  the 
use  of  the  railway  being  an  easement,  and  not 
part  of  the  demise.      WiUtam§  v.  Hajftoardf 

1040 

3.  Underlease  by  tenant  Accident  to 
stranger  from  non-repair.  Evidence  of 
responsibility  of  lessor.  Insolvency  of 
original  tenant  Evidence  of  taking  to 
the  lease  by  the  lessor. 

Defendants,  owners  of  a  house  and  pre- 
mises, demised  them  to  M.  for  thirty  years, 
from  Christmas,  1851,  at  a  rent  payable 
quarterly,  the  lease  containing  a  covenant  by 
M.  to  repair,  and  a  proviso  for  re-entry  in 
case  of  non-observance  of  covenants  by  M., 
or  of  the  rent  being  in  arrear  at  any  time  for 
more  than  fifteen  days.  M.,  down  to  March, 
1856,  occupied  the  first  floor  of  the  house 
himself,  and  let  out  the  rest  of  it  to  separate 
weekly  lodgers.  In  front  of  the  house  was  an 
area  covered  with  an  iron  grating,  and  in  the 
area  was  a  tank  of  water,  all  forming  part  of 
the  premises  let  with  the  house  to  M.  M. 
did  not  let  the  area  to  any  of  the  weekly 
lodgers,  but  they  each  had  an  easement  over 
it  for  the  purpose  of  drawing  water  from  the 
tank.  In  March,  1856,  M.  let  the  first  floor 
to  T.,  as  a  weekly  lodger,  with  the  same 
easement  over  the  area  as  the  other  lodgers 
had.  M.  then  ceased  to  reside  on  the  pre- 
mises, and,  in  July,  1856,  became  insolvent, 
and  took  the  benefit  of  the  Insolvent  Act,  1 
A  2  Vict  c.  110 ;  two  quarters'  rent  (for  Lady 
Day  and  Midsummer,  1856)  being  then,  and 
down  to  the  time  this  action  was  brought, 
in  arrear  and  unpaid  by  him  to  defendants 
M.  was  discharged  by  the  Insolvent  Court  on 
30th  July,  1S50,  having  given  up  the  lease 
to  the  official  assignee.  Defendants  opposed 
his  discharge.  On  12th  July,  1856,  defend- 
ants gave  notice  to  the  weekly  lodgers  to 
pay  rent  in  future  to  defendaQts  instead  of 
to  M.  Two  of  the  lodgers  paid  rent  to  de- 
fendants accordingly  before  4th  August,  1856. 
On  that  day  plaintiff  sustained  an  injury  by 
falling  through  the  grating  into  the  area.  On 
7th  August,  1856,  T.  received  a  notice  from 
the  inspector  of  nuisances  for  the  district  to 
repair  the  grating.  T.  banded  the  notice  to 
defendants,  who  immediately  repaired  the 
grating  at  their  own  sole  eipense.  In  No- 
▼ember,  1856,  defendants  obtained  an  order 
from  the  Insolvent  Court  for  delivery  to  them 
of  the  lease,  the  official  assignee  having 
repudiated  it,*  and  it  was  accordingly  deli- 
rered  to  them.  It  was  admitted  that  plain- 
tiff had  sustained  severe  injury  from  the 
accident,  and  that  it  was  caused  by  the  neg- 
ligence of  some  one  in  not  keeping  the  grating 
in  repair.  Held,  by  Lord  Campbell,  C.  J., 
and  Hill,  J.,  that  upon  these  facts  there  was  | 


evidence  to  go  to  the  jury  that  defendants 
were  responsible  to  the  plaintiff  for  this  neg. 
ligence.  Held,  by  Wightman,  J.,  and  Erie, 
J.,  that  there  was  no  such  evidence  Co  go  to 
the  jury. 

Judgment  of  Wightman,  J.,  and  Erie,  J., 
affirmed  in  the  Exchequer  Chamber ;  where 
held,  further,  that  a  lease  made  to  a  persoa 
who  afterwards  seeks  the  benefit  of  the 
Insolvent  Act,  1  A  2  Viet  c.  110,  remains 
vested  in  him  till  either  it  is  Uken  to  by  the 
assignees,  or  given  up  to  the  landlord. 
Bi»hop  V,  TrM9tt€9  of  Btd/ord  Charity,      697 

V.  Joint  tenants.    Alienation  of  copyhold  by; 
payment  of  heriot,  184.    Masob,  I. 

LANDS  CLAUSES  CONSOLIDATION  ACT, 

1845. 

(8  4  9  Vict  c.  18.) 
Inquisition  under,  for  compensation.    Juris- 
diction of  sheriff's  jury.  Action  on  judgment 
Jurisdiction  of  superior  Court 

Plaintiff  claimed  compensation,  nnder  The 
Lands  Clauses  Consolidation  Act,  1S45  (8 
k  9  Vict.  c.  18),  sect.  68,  from  defendants, 
a  railway  Company,  for  his  premises  being 
injuriously  affected  by  the  execution  of  their 
works,  the  injury  being  the  diminntion  of  a 
flow  of  water  to  which  be  was  entitled.  The 
sheriff's  jury  awarded  him  compensation; 
and  he  brought  an  action  against  defendants 
on  the  judgment  The  inquisition,  and  tba 
other  proceedings  under  The  Lands  Clanaes 
Consolidation  Act,  1845,  as  stated  in  the  de- 
claration, were  perfectly  regular.  Defend- 
ants pleaded :  1.  That  the  premises  were  not 
injuriously  affected;  2.  That  plaintiff  was 
not  entitled  to  compensation  in  respect  of 
his  interest  therein;  3.  A  special  plea,  d*. 
nying  his  right  to  the  flow  of  waUr  ma 
claimed  by  him  before  the  sheriff.  On  the 
trial,  it  was  proved  that  plaintiff's  pivmiaea 
were  injuriously  affected,  to  some  extent,  in 
the  manner  stated  :  but  defendanta  set  op, 
as  a  defence,  that  the  sheriff's  jury  had 
awarded  compensation  for  the  diminntion 
of  the  whole  stream,  and  that  plaintiff  waa 
entitled  to  the  flow  of  only  a  portion.  Ver- 
dict for  plaintiff. 

Defendants  applied  for  a  certiorari  to  brin^ 
up  and  quash  the  inquisition.  The  Cooit  le- 
fused  the  application. 

On  showing  cause  against  a  rule  for  a 
nonsuit,  on  the  ground  that  the  jury  bad 
exceeded  their  jurisdiction,  by  taking  an 
improper  item  into  consideration : 

Held  that  eren  if  such  defence  conld  be 
raised  under  any  circumstances,  and  by  any 
form  of  plea,  to  an  action  on  the  judgment 
(and  ttmble  that  it  could  not),  it  could  not 
be  raised  on  these  pleas :  and  that,  for  tha 
purposes  of  the  present  case,  as  the  inquisi- 
tion was  good  on  the  fa^j,  it  must  be  uken 


LANDS  CLAUSES,  Ac. 


LOCAL  GOVERNMENT  ACT.  1135 


that  there   wu  no  excess  of  jurisdiction. 
Mortimer  r,  Svuth  WaUt  Railwajf  Company f 
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LAND-TAX. 

Land- Tax  Acts.  Interpretation  of  Waterloo 
Bridge  Local  AcL  Limits  of  parishes  on 
the  shore  of  the  rirer.  Liability  of  the  tolls 
to  Land-Tax.  Qualifications,  as  to  residence, 
of  Collectors  and  Assessors. 

Under  a  local  and  personal  public  Act  (49 
O.  3,  G.  cxci.),  a  Company  built  Waterloo 
Bridge  and  its  approaches,  connecting  the 
north  bank  of  the  Thames  in  Middlesex  with 
the  south  bank  in  Surrey.  The  northern  ap- 
proach was,  at  the  time  of  the  building, 
partly  within  the  extra-parochial  Precinct  of 
the  Savoy,  on  land  purchased  by  the  Com- 
pany, partly  on  land  a4jacent  to  that  Pre- 
cinct and  embanked  from  the  river:  the 
bridge  itself  was  carried  from  tkence  south- 
ward on  piers  built  on  the  bed  of  the  river. 

By  sect.  101  (and  a  similar  enactment  in 
a  later  Act)  the  Company  were  authorized 
to  set  up  gates  across  the  bridge,  and  there 
take  tolls  from  persons,  Ac,  using  the 
bridge,  permitted  to  pass  through  the  gates. 
Gates  were  erected  respectively  at  the  north 
and  south  ends  of  the  bridge;  the  gate  at 
the  north  end  was  on  the  bridge,  to  the 
sooth  of  the  embankment,  and  not  locally 
within  the  Savoy  Precinct  as  existing  at  the 
time  of  the  building. 

The  Act,  after  imposing  penalties  for  cer- 
tain different  offences,  enacts,  by  sect.  132, 
that,  "  to  remove  all  doubts  where  and  be- 
fore whom  offences  committed  on  the  said 
bridge  shall  and  may  be  cognisable,  and 
how  and  by  whom  the  offenders  in  such 
cases  may  be  punished,"  the  half  of  the 
bridge  next  adjoining  to  Middlesex  shall 
be  deemed  to  be  in  that  county,  "  and  part 
of  and  in  the  parish  of  St.  Clement  Danes ;" 
bat  that  the  bridge  shall  not  be  deemed  a 
county  bridge. 

By  sect  119  the  bridge  and  roads  "shall 
not  be  charged  or  chargeable  with  any  paro- 
chial rates  or  assessments  whatsoever,"  in 
respect  of  the  tolls,  or  for  or  on  any  account 
whatsoever. 

All  the  land  on  the  north  side  of  the  river 
was  redeemed  from  Land-Tax  before  it  was 
conveyed  to  the  Company. 

Held,  by  the  Court  of  Queen's  Bench : 

That  the  tolls  were  liable  to  Land-Tax, 
that  not  being  a  parochial  rate  or  assess- 
ment within  sect.  119,  and  the  redemption 
of  the  Land-Tax  on  the  land  not  affecting 
the  tolls,  they  being  a  separate  rateable  tene- 
ment under  stats.  38  (i.  3,  cc.  5,  60. 

That  one-half  of  the  tolls  were  assessable 
in  a  Division  comprehending  (under  previ- 
ous Land-Tax  Acts)  so  much  of  the  parish 
of  St  Qlement  Danes  as  is  not  within  the 
City  of  Westminster,  the   Precinct  of  the 


Savoy,  and  other  wards ;  the  effect  of  sect. 
132  being  to  constitute  the  bridge  a  part 
uf  the  parish  of  St.  Clement  Danes,  and 
there  being  nothing  to  constitute  it  part  of 
the  City  of  Westminster;  and  that  it  was 
immaterial  that,  in  the  assessment  certified 
by  the  Commissioners  and  the  Assessors  of 
the  Division,  the  tolls  were  described  as 
being  in  the  Savoy  Ward. 

Judgmeni  affirmed  in  the  Exchequer 
Chamber,  without  reference  to  sect.  132;  it 
being  held  that,  upon  general  principles,  the 
bed  of  the  river  ad  Slum  aqnoe  was  part  of 
the  district,  extra-parochial  or  otherwise,  to 
which  it  adjoined  on  the  adjacent  shore. 

By  sect  8  of  the  Lund-Tax  Act,  38  G. 
3,  0.  5,  the  Commissioners  are  to  nominate 
two  Assessors  from  the  inhabitants  residing 
in  the  parish,  Ac,  where  the  place  assessed 
is  situate;  and  the  Assessors  are  to  retu.'o 
the  names  of  persons  living  within  those  pa- 
rishes, Ac,  to  be  Collectors :  and  the  Com- 
missioners are  to  appoint  Collectors  for  each 
parish,  Ac. 

Held,  by  the  Court  of  Exchequer  Cham- 
her,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  an  assessment  and  levy 
was  not  invalidated  by  reason  of  the  want 
of  qualification,  in  respect  of  residence,  of 
Collectors  and  Assessors  appointed  and  act- 
ing in  fact  Waterloo  Bridge  Company  v. 
Cuil,  213 
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The  Locanl  GovormeDt  Act,  1858,  21  A  22 
Vict  c.  98,  s.  18,  empowers  anj  ratepayer 
who  dtBpatee  the  validity  of  a  Tote  for  the 
adoption  of  the  Act,  to  appeal  to  one  of  Her 
Majesty's  principal  Secretaries  of  State,  who 
may,  after  inquiry,  ''issne  saeh  order  thereon 
M  he  may  deem  requisite  to  determine  the 
questions  arising  on  such  appeal,  and  as  to 
the  validity  or  invalidity  of  such  vote."  By 
sect  81,  "  all  orders  made  by  one  of  Her 
Majesty's  principal  Secretaries  of  State  in 
pursuance  of  this  Act  shall  be  binding  and 
oonclusive  in  respect  of  the  matters  to  which 
they  refer." 

Held,  that  an  order  issued  by  the  Sarretary 
of  State,  upon  an  appeal  to  him  by  mte- 
payers  under  sect  18  of  the  Act,  whernby  he 
determined  the  validity  of  the  vote  appealed 
against,  was  binding  and  conclusive,  by  rea- 
son of  sect  81,  although  it  was  doubtful,  on 
the  face  of  the  order,  whether  his  ratio  deci- 
dendi was  good.  And  therefore  the  Court 
refused  to  issue  a  mandamus  to  the  summon- 
ing officer  of  the  district  in  which  the  vote 
had  )»een  taken,  to  summon  a  meeting  of  the 
ratepayers,  and  ascertain  by  a  poll  whether 
the  Act  should  be  adopted.     Ex  parte  Bird, 
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LUNATIC. 

I.  Aetion  for  imprisonment  in  an  asylum. 
Form  of  plea  justifying  under  Lunacy  Acts ; 
what  parties  acting  bond  fide  under  certifi- 
cate and  order  for  oonfinement  are  protected. 

Declaration  for  assaulting  and  imprison- 
ing plaintiff.  Plea :  That,  before  and  at  the 
time,  Ac,  plaintiff  had  conducted  himself  as 
a  person  of  unsound  mind  and  incompetent 
to  take  care  of  himself,  and  proper  to  be 
taken  charge  of  and  detained  under  due  care 
and  treatment :  that  two  medical  certificates 
had  been  given,  by  persons  duly  authorised, 
according  to  the  provisions  of  stats.  8  A  9 
Vict  c.  100,  and  16  A  17  Vict  c.  96,  certify- 
ing that  plaintiff  was  of  unsound  mind  and 
proper  to  be  taken  charge  of  and  detained : 
that  defendant  had  notice  of  the  certificates, 
and  had  reasonable  and  probable  grounds 
for  believing,  and  did  believe,  them  to  be 
true,  and  that  plaintiff  was  of  unsound 
mind,  Ac:  and  that  defendant,  being  the 
uncle  of  plaintiff,  and  a  proper  person  to 
eause  him  to  be  taken  in  charge  and  de- 
tained, did  for  the  causes  aforesaid  cause 
him  to  be  taken  charge  of  and  detained  as 
a  person  of  unsound  mind,  Ac 

Held,  on  demurrer,  a  bad  plea ;  inasmuch 
as,  at  common  law,  defendant  would  be  justi- 
fied only  if  plaintiff  were  actually  insane  at 
the  time,  which  the  plea  did  not  allege :  and 
the  protection  given  by  stat  8  A  9  Vict  c 
100,  s.  99,  to  parties  duly  and  bonft  fide  act* 
ing  under  certificates  and  an  order  for  oon- 


finement does  not  extend  to  the  party  saak- 
ing  the  order.     FUteher  r.  FUitk*r,        429 

IL  Pauper.    Poob. 

MAINTBNANCE. 
Order  ot    Poor. 

MANDAMUS. 

Under  Common  Law  Procedure  Act,  18H. 
CoMiiON  Law  Pbociditrb  Acts,  H.  4. 

MANOR. 

L  Alienation  of  a  copyhold  estate  by  all  tlie 
joint  tenants.  Payment  of  heriol  Ksiim*- 
tion  of  the  lord's  elaim  for  eompensatiom 
upon  enfranchisement 

Where  there  are  four  joint  tenantt  ef  a 
copyhold  estate,  and  all  join  in  alieaing, 
one  heriol  only  is  due,  if  the  eastom  of  the 
manor  shows  only  that  a  heriot  ia  diM  firem 
every  tenant  on  alienation. 

And  the  lord's  claim  for  eonpensalioa 
npon  a  valuation  on  aa  enfrancbiaaMBt 
under  sect  16  of  The  Copyhold  Act,  1852 
(15  A  16  Vict  c  51),  is  to  be  esUmated  ae- 
cordingly.     Padwiek  T.  Tyndnle,  184 

II.  Manor  map ;  admissibility  of,  in 
111.    Etidbkcb,  L  1,  iL 


MAP. 

Of  manor;  admissibility  of  in  e 
Etidbkcb,  I.  1,  ii. 


MASTER  AND  SERVANT. 


111. 


I.  Contract  of  hiring.  Action  for 
porary  disability  of  servant   Averment  that 
he  was  not  ready  and  willing  to  serve. 

Plaintiff,  by  agreement  in  writing,  agreed 
to  serve  defendant  for  the  term  of  ten  yeart 
in  the  capacity  of  a  brewer :  in  eonstdcra- 
tion  of  the  premises,  and  "  of  the  dne,  fnU, 
and  complete  service"  of  pltdatiff  "  as  afore- 
said," defendant  agreed  to  pay  plaintiff  2ML 
on  execution  of  the  agreement,  to  fkivirii 
him  with  a  house  and  eoals  "during  the 
whole  of  the  said  term  of  ten  years,"  and  to 
pay  him  **  the  weekly  sum  of  2^  10«.  dnrinf 
the  said  term  of  ten  years."  Plaintiff  en- 
tered into  defendant's  service  under  the 
agreement  Some  yean  afterwards,  plain- 
tiff fell  ill,  and  was  unable  to  attend  persea- 
ally  to  business;  but  during  that  time  he 
instructed  defendant,  at  defendant's  reqnest, 
in  the  art  of  brewing.  Defendant  refused  to 
pay  plaintiff  his  wages  for  the  period  dnriag 
which  he  had  been  ill,  but  retained  1  im  in 
the  service;  and,  after  he  was  able  to  t  ttead 
again  personally  to  business,  paid  b  b  aa 
before  under  the  agreement. 

To  an  action  by  plaintiff  to  re^vei 


MASTER  AND  SERVANT. 


METROPOLIS  LOCAL,  &c.  1137 


for  the  period  during  vhioh  he  fa  ad  been  ill, 
defendant  pleaded  that  plaintiff  was  not, 
daring  any  part  of  the  time  for  which  luoh 
wagea  were  claimed,  ready  and  willing  or 
able  to  render,  and  did  not  in  fact  during 
any  part  of  such  time  render,  the  agreed  or 
any  senrice. 

On  demurrer,  held  a  good  plea,  the  readi- 
ness and  willingness  to  perform  the  serrioe 
being  a  condition  precedent  to  the  right  to 
wages ;  and  the  gist  of  the  plea  being  that 
plaintiff  wilfully  refused  or  omitted  to  serve. 

On  showing  cause  against  a  rule  to  enter 
»  rerdict  for  the  plaintiff  on  the  plea : 

Held,  that  the  averment  that  plaintiff  was 
not  ready  and  willing,  Ac,  was  not  support- 
ed by  his  physical  inability,  for  a  time  only, 
and  not  through  his  own  default,  to  attend 
personally  to  the  business:  and  that,  the 
contract  not  having  been  rescinded,  the  de- 
fendant was  not  entitled  to  suspend  the 
weekly  payments  during  that  time;  and 
plaintiff  was  therefore  entitled  to  a  verdict. 
Cuekton  v.  Stontt,  248 

n.  Reservation  by  landlord  of  right  to  shoot 
Killing  of  rabbits,  by  tenant's  servants,  un- 
der his  orders,  not  a  trespass  under  stat  1 
A  2  W.  4,  c.  32,  s.  30,  174.  Lakdlord  and 
TsiTAirT,  II.  2. 

III.  Injury  to  servant,  through  habitual  neg- 
ligence of  fellow-servants,  known  and  ac- 
quiesced in  by  master.  When  the  master 
is  liable. 

Where  a  servant  is  injured  or  killed  while 
in  the  employ  of  his  master,  by  an  accident 
resulting  from  the  habitual  negligence  of  his 
fellow -servants,  known  and  acquiesced  in  by 
the  master,  the  master  is  not  liable  to  an  ac- 
tion by  the  servant,  or,  if  he  be  killed,  by  his 
representative,  if  the  servant  has  by  his  own 
negligence  at  the  time,  in  knowing  and  dis- 
regarding the  danger,  materially  contributed 
to  the  accident. 

Unless  there  be  such  contributory  negli- 
gence by  the  servant,  the  master  is  liable. 

Defendant,  proprietor  and  manager  of  a 
colliery,  published,  under  stat.  18  A  19  Vict. 
e.  108,  special  rules,  one  of  which  provided 
for  the  testing,  each  day,  in  a  particular 
manner,  the  rope  by  which  the  pitmen  de- 
scended. This  rule  was,  to  defendant's  know- 
ledge, habitually  violated  by  the  banksman 
and  others  whose  duty  it  was  to  carry  it 
out  8.,  a  pitman  in  defendant's  employ, 
who  knew  of  the  rule  and  of  its  habitual 
violation,  revised,  though  advised  by  the 
banksman,  to  examine  the  rope  (which  had 
been  accidentally  injured  the  night  before, 
and  not  tested  since),  before  descending  by 
it  into  the  pit  The  rope  broke,  and  S.  was 
kilted. 

In  an  action  by  S/s  administratrix, 

Held,  that  defendant  was  not  liable.  Se- 
nior V.  Ward,  386 


MEASURES. 
Wkxohts  and  Mbasubbs. 

MEMORANDA. 
Michaelmas  Vaeation,  1858,  368. 

MEMORIAL. 

Of  deeds  and  conveyances.  Registration,  un- 
der stat  7  Ann.  c.  20,  s.  5,  of  memorial  of 
conveyance  to  Ecclesiastical  Commissioners, 
822.    Chubch  Building  Acts,  I. 
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ACTS. 

(18  A  19  Vict  0. 120 ;  19  A  20  Vict  o.  112.) 

18  A  19  Vict  c.  120,  ss.  2,  8;  19  &  20  Vict  o. 
112,  s.  3.  Transfer  to  new  vestries  of  powers 
of  vestries  ander  Local  Acts.  Authority  to 
make  poor-rates. 

By  a  local  Act,  2  O.  2,  o.  x.  s.  2,  the  ham- 
let of  Spitalfields  was  constituted  a  distinct 
parish,  and,  by  sect  9,  the  rector,  church- 
wardens, and  overseers  for  the  poor  of  the 
said  parish  for  the  time  being,  were  consti- 
tuted the  vestrymen  for  the  time  being  of  the 
said  parish.  A  subsequent  local  Act,  26  Q. 
2,  0.  xcviii.,  sects.  16,  17,  authorised  the 
**  churchwardens  and  overseers  of  the  poor 
and  vestrymen  of  the  said  parish,"  to  meet 
together  in  the  vestry  room  and  make  poor- 
rates.  By  sect  24,  the  same  persons  were 
to  appoint  thirty  vestrymen  as  governors 
and  directors  of  the  poor,  to  make  regu- 
lations  for  their  management  and  relief; 
and  sect.  33  continued  in  force,  in  the  par- 
ish, the  laws  relating  to  the  relief  of  the 
poor,  except  where  altered  by  the  Act 
Stat  87  G.  3,  c  Ixxix.  s.  81,  empowered  the 
"  churchwardens,  overseers,  and  vestrymen" 
of  the  same  parish  to  sue  for  rates  in  the 
name  of  the  collector.  The  poor-rates  were 
made,  as  directed  by  these  Acts,  down  to 
the  passing  of  The  Metropolis  Local  Man- 
agement Act,  18  A  19  Vict  c.  120.  By  sect 
2  of  that  Act  new  vestries  were  to  be  elec^ 
ed  for  certain  parishes  (including  Spital- 
fields) in  a  certain  specified  manner;  and 
the  incumbent  and  churchwardens  of  each 
such  parish  were  to  constitute  a  part  of  the 
vestry,  and  to  vote  therein,  in  addition  to 
the  elected  vestrymen.  By  sect  8  it  was  en- 
acted, that  '^such  vestrymen,  with  such 
other  persons  as  hereinbefore  mentioned, 
shall  forthwith  be  deemed  to  constitute  the 
vestry  of  such  parish,  and  shall  supersede 
any  existing  vestry  therein,  and  exercise  the 
powers  and  privileges  1  eld  by  such  existing 
restry,  save  as  in  this  Act  otherwise  pro- 
vided." Sect  90  provided  for  the  transfer 
to  the  district  boards  of  works,  in  districts 
to  be  formed  out  of  parishes  mentioned  in 
Schedule  (B.j  to  the  Act  (of  which  Spital- 
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fields  was  one),  of  the  ^*  duties,  powers,  and 
authorities  in  any  wise  relating  to  the  regu- 
lation, government,  or  concerns  of  auj  such 
parish"  {*'  except  such  duties,  powers,  and 
authorities  as  relate  to"  **  the  management 
or  relief  of  the  poor")  "  now  rested,  under 
any  local  Act  of  Parliament,  in  any  com- 
missioners, vestry,  or  other  body."  Stat.  19 
A  20  Vict  c.  112  (amending  stat.  18  A  19 
Vict.  c.  120)  enacted,  in  sect  3,  that  "save 
as"  thereinbefore  "provided,  all  the  duties, 
powers,  and  privileges  (including  such  as 
relate  to"  "  the  management  or  relief  of  the 
poor)  which  might  have  been  performed  or 
exercised  by  any  open  or  elected  or  other 
vestry  or  any  such  meeting  as  aforesaid  in 
any  parish,  under  any  local  Act  or  otherwise, 
at  the  time  of  the  passing  of  the  said  Act  of 
the  last  session,  shall  be  deemed  to  have 
become  transferred  to  and  vested  in  the  ves- 
try constituted  by  such  last-mentioned  Act ; 
except  so  far  as  any  such  duties,  powers,  or 
privileges  may,  in  the  case  of  a  parish  in- 
cluded in  any  district  mentioned  in  Sche- 
dule (B.)  to  the  said  Act,  be  vested  by  sect. 
90  thereof  in  the  board  of  works  of  such 
district:  provided  that  all  duties  and  pow- 
ers relating  to"  "  the  management  or  relief 
of  the  poor"  *'  which  at  the  time  of  the  pass- 
ing of  the  said  Act  were  vested  in  or  might 
be  exercised  by  any  guardians,  governors, 
trustees,  or  commissioners,  or  any  body 
other  than  any  open  or  elected  or  other  ves- 
try, or  any  such  meeting  as  hereinbefore 
mentioned,  shall  continue  vested  in  and  be 
exercised  by  such  guardians,  governors, 
trustees,  or  commissioners  or  other  body  as 
aforesaid." 

Under  stat  18  A  19  Vict  c.  120,  8.  2,  a 
new  vestry  was  duly  elected  for  the  parish 
of  Spitalfields,  and  thenceforth  made  poor- 
rates  for  the  parish,  from  time  to  time,  in 
making  which  the  overseers,  as  such,  took 
DO  part. 

Held,  that  such  rates  were  lawfully  made; 
that  the  new  vestry  alone  had  authority  to 
make  them ;  and  that  the  overseers  were  not 
entitled  to  vote,  as  such,  at  the  making  of 
them.     Vaughan  v.  Imray,  633 

METROPOLITAN  BUILDING  ACT. 

(18  A  19  Vict  c.  122.) 

I.  Sects.  3,  73.  Notice  to  "  owner  or  occu- 
pier" to  repair.  Repair  by  Commissioners 
on  his  default     Construction  of ''  owner." 

By  sect  72  of  the  Metropolitan  Building 
Act  (18  A  19  Vict  c.  122),  the  Commission- 
ers may,  upon  the  report  of  their  surveyor 
that  a  structure  is  in  a  dangerous  state,  give 
written  notice  **  to  the  owner  or  occupier  of 
such  structure"  **  to  take  down,  secure,  or 
repair  the  same."  By  sect  73,  "if  the  owner 
or  occupier  to  whom  notice  is  given  as  last 
aforesaid,  fails  to  comply"  "  with  the  requi- 


sition of  such  notice,"  a  justice  may,  npoa 
complaint  by  the  Commissiuneray  "order  the 
owner,  or,  on   his  default,  the  occupier,"  to 
take  down,  repair,  or  secure  the  f tmetare : 
and,  if  it  is  not  so  taken  down,  Ac,  within 
the  time  named  in  such  order,  the  Comniia- 
sioners  may  execute  the  repairs;  "and  all 
expenses  incurred  by  the  said  Commission- 
ers" in  so  doing  "  shall  be  paid  bj  the  own- 
er of  such  structure,  but  without  prejodioa 
to  his  right  to  recover  the  same  from  asj 
lessee  or  other  person  liable  to  the  expenaea 
of  repairs."   By  sect  3,  " '  owner*  shall  applj 
to  every  person  in  possession  or  receipt  either 
of  the  whole  or  of  any  part  of  the  rents  or 
profits  of  any  land  or  tenement,  or  in  the  oe- 
cupation    of  such   land   or  tenement  other 
than  as  a  tenant  from  year  to  year  or  for 
any  less  term,  or  as  a  tenant  at  will." 

Appellants,  owners  in  fee  of  premises,  part 
of  which  was  used  as  a  chapel,  demised 
them  for  twenty-one  years  to  N.,  who  en- 
tered into  possession.  The  chapel  was  shut 
up  and  unoccupied  except  when  used,  on 
Sundays,  for  divine  service.  Appellants  hav- 
ing failed  to  comply  with  a  notice  to  them, 
by  the  Commissioners,  to  repair  and  secure 
the  chapel,  and  also  with  an  order  of  a  jus- 
tice, made  upon  complaint  by  the  Commis- 
sioners, requiring  appellants  to  comply  with 
t^ie  requisition  of  such  notice,  the  Commis- 
sioners executed  the  repairs :  and,  on  their 
complaint,  a  justice  made  an  order  on  the 
appellants  for  payment  of  the  expenses  so 
incurred  by  the  Commissioners. 

Held,  that  N.  was  the  owner  of  the  pre- 
mises within  the  meaning  of  the  statute,  and, 
as  such,  was  primarily  liable  for  the  ex- 
penses in  question :  and  that  the  order  for 
payment  was  bad  for  being  directed  to  the 
appellants,  instead  of  to  N.  Jlonriifan  t. 
Lahatmondi^rtf  533 

II.  Sect  73.  Order  by  a  justice,  to  owner  of 
building,  to  repair.  Repair  by  Commission- 
er, on  his  default  Summons  before  a  second 
justice,  for  expenses.  Sufficiency  of  first 
order.    Jurisdiction  of  second  joscioe. 

An  order  by  a  justice,  under  sect  73  of 
The  MetropoliUn  Building  Act,  1S55  (18  A 
19  Vict  c.  122),  after  reciting  that  a  eo«. 
plaint  had  been  made  by  the  Assistant 
Commissioner  that  he  had  caused  notioe  in 
writing  to  be  given  to  F.,  the  owner  of  a 
structure,  requiring  him  to  repair  it,  and 
that  he  had  failed  so  to  do,  ordered  F.  to 
repair  the  same.  On  a  summons  before  a 
second  justice,  to  recover  from  F.  the  ex- 
penses incurred  by  the  Commissioner  in  re- 
pairing the  said  structure,  on  F.  having  still 
failed  to  repair,  the  justice  dismissed  the 
summons,  on  the  ground  that  the  order, 
which  was  put  in  in  evidence,  was  defect 
ive,  for  (among  other  things)  not  containing 
any  averment  that  F.  had  been  summoned 
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to  answer  the  complaint,  or  any  a4|adication 
that  the  complaint  was  tma. 

Held,  that  soch  second  justice  had  jnris« 
diction,  apon  the  hearing  of  the  sunmons, 
to  enter  into  the  question  of  the  sufficiency 
of  the  order :  and  that  the  order  was  insaf- 
Bcient  and  bad,  upon  the  face  of  it,  on  the 
nboTe  grounds.  Labalmondiin  t.  FroBiy  527. 

IIL  Sects.  73,  07, 103.  RecoTCfy  by  Commis- 
sioners, from  the  owner  of  the  building,  the 
expenses  of  remoring,  Ac,  dangerous  struc- 
tures. Complaint,  within  what  time  to  be 
made. 

Sect  73  of  The  Metropolitan  Building  Act, 
1855,  18  A  19  Vict.  c.  122,  authorizes  the 
Commissioners  under  that  Act,  in  certain 
cases,  to  take  down,  repair,  or  otherwise  se- 
enre  dangerous  structures  ;  and  enacts  that 
the  expenses  incurred  by  them  shall  be  paid 
by  the  owner  of  the  structure.  No  time  for 
making  complaint  in  respect  of  the  expense 
is  limited  by  this  Act. 

Sect  97  (6),  enacts  that  these  expenses 
may  be  recovered  in  a  summary  manner; 
and  sect.  103  enacts  that  expenses  directed 
to  be  recovered  in  a  summary  manner  may 
be  recoTcred  in  manner  directod  by  stat  1 1 
A  12  Vict.  c.  43. 

Sect.  11  of  Stat  11  A  12  Vict  c.  43,  enacts 
that  where  no  time  is  limited  for  making  a 
complaint  by  the  particular  Act  under  which 
the  matter  of  complaint  arises,  the  comploint 
shall  be  made  **  within  six  calendar  months 
from  the  time  when  the  matter  of  such  com- 
plaint" "arose." 

The  Commissioners  having  incurred  ex- 
pense under  sect  73,  demanded  payment  of 
the  owner  of  the  structure,  who  refused  to 
pay :  Held,  that  the  six  months  were  to  be 
reckoned  from  the  demand  and  refusal,  not 
firom  the  incurring  of  the  expense.  Labal- 
wtondiire  v.  Additon,  41 


METROPOLITAN  POLICE. 


POLXCS. 


MORTGAOE. 


L  Of  a  chattel,  left  in  possession  of  mortgagor, 
and  let  out  by  him  to  a  third  party.  Bank- 
ruptcy of  mortgagor.  Construction  of  **  pos- 
session, order,  and  disposition,"  under  Bank* 
rapt  Law  Consolidation  .\ct,  1849,  192. 
Bahkrupt  and  Inboltent,  1. 1. 

IL  Mortgage  of  leasehold.  Attornment  of 
mortgagor  to  mortgagee.  Subsequent  as- 
signment by  mortgagee.  Rights  of  mortga- 
gee and  assignee  as  to  distress,  832.  Land- 
lord AND  Tenant,  IV.  1. 

MUNICIPAL  CORPORATIONS  REFORM 

ACT. 
(5  A  «  W.  4,  0.  76.) 

I.  Sect  32.    Voting-paper.    What  is  a  suffl- 
eient  signature,  and  description  of  residence. 
B.  k  E.,  VOL.  I. — 41 


Stat  5  &  6  W.  4,  c.  76,  s.  32,  enacts,  that 
"  every  burgess  entitled  to  vote  in  the  elec- 
tion of  councillors  may  vote"  "  by  deliver- 
ing to  the  mayor  and  assessors  or  other  pre- 
siding officer,"  **  a  voting-paper,  containing 
the  Christian  names  and  surnames  of  the 
persons  for  whom  he  votes,  with  their  re- 
spective places  of  abode  and  descriptions, 
such  paper  being  previously  signed  with  the 
name  of  the  burgess  voting,  and  with  the 
name  of  the  street,  lane,  or  other  place  in 
which  the  property  for  which  he  appears  to 
be  rated  on  the  burgess^roll  is  situated."  f. 

Held  that,  in  order  to  satisfy  this  section, 
the  name  of  the  burgess  voting  must  so 
appear  upon  the  face  of  the  voting-paper  as 
to  show  clearly  that  the  name  is  intended  as 
a  signature;  and  further,  that  the  name 
must  be  connected  with  the  name  of  the 
street,  Ac,  in  which  the  property  is  situ- 
ated.    Regifm  v.  TVirf,  618 

II.  Sects.  44,  76.  Revision  of  burgess  lists. 
Enrolment  of  burgess  under  a  particular 
ward.  Authority  of  Mayor  to  expunge  from 
the  other  lists. 

On  the  revision  of  the  burgess  lists  of  a 
borough  divided  into  wards,  by  the  Mayor 
and  assessors,  under  stat  5  A  6  W.  4,  c.  76, 
the  Mayor  may  call  upon  a  burgess  who 
occupies  distinct  premises,  conferring  a  vote, 
in  more  than  one  ward,  and  whose  name 
appears  under  each  in  the  burgess  lists,  to 
select  the  ward  in  which  he  will  be  enrolled 
in  the  burgess-roll  as  voting,  under  sect  44 ; 
and,  in  default  of  his  selecting,  may  retain 
his  name  in  the  list  of  any  one  of  the  wards 
in  which  he  so  occupies,  and  expunge  his 
name  from  the  others.  Regxna  v.  Mayor  of 
Cambridge,  210 

III.  Sect  46.  Appointment  of  auditor  of  pa- 
rish. Eifect  of  sUt  7  A  8  Vict  c.  101,  ss. 
64,65. 

Under  stat  4  A^  5  W.  4,  o.  76,  s.  46,  the 
Poor  Law  Commissioners  can  order  the  Go- 
vernors and  Directors  of  the  poor  of  a  parinh 
to  appoint  an  auditor  for  such  parish  singly, 
though  the  parish  is  not  in  any  union,  and 
the  Governors  and  Directors  have  been  ap- 
pointed under  a  local  Act,  and  the  population 
be  above  20,000;  and  although  the  parish 
had,  before  the  passing  of  stat  7  A  8  Vict 
c.  lot,  adopted  the  provisions  of  stat  1  A  2 
W.  4,  e.  60,  and  after  the  passing  of  "  The 
Metropolis  Local  Management  Act,  1855," 
repealing  stat  1  A  2  W.  4,  o.  60,  had  con- 
tinned  to  appoint  its  own  auditor.  Judgment 
affirmed  in  the  Exchequer  Chamber.  Itegina 
T.  Qovemart  of  the  Poor  of  St.  Jamu§,  Wfi- 
minHer,  861 

rV.  Sects.  69,  75.  Transfer  to  town  council 
of  powers  of  trustees  under  local  Acts.  Mode 
of  carrying  them  out    Notice  of  meetings. 
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NUISANCES  REMOVAL  ACT. 


A  loeal  Act,  bZ  G.  3,  e.  Izziii.,  for  paving 
the  borough  of  K.,  provided  that  all  orden 
and  proeeediogfl  of  the  Gommtasionen  for 
ezecnting  the  Act  should  be  at  a  public  meet- 
ing, of  which  notice  in  writing  ehould  bfe 
given  "  by  affixing  the  same  upon  the  door 
of  the  parish  church  of  K.,  on  the  Sondaj, 
and  upon  the  town  hall  two  days,  preceding 
ittoh  intended  meeting." 

Under  the  Municipal  Corporationa  Act,  5  & 
6  W.  4,  c.  76,  ■.  75,  the  powers  of  the  Commis- 
sioners were  dulj  transferred  to,  and  wore 
thenceforward  exercised  by,  the  town  council 
of  the  borough.  Section  60  of  that  Act  pro- 
vides that  "all  acts  whatsoever  authorised 
or  required*  by  virtue  of  this  Act  to  be  done 
by  the  council  of  such  borough"  may  be  done 
by  the  majority  of  members  present  nt  any 
meeting  "held  in  pursuance  of  this  Act;" 
provided  always  that,  previous  to  any  meet- 
ing of  the  council  held  by  virtue  of  this  Act, 
a  notice  of  the  time  and  place  of  such  intended 
meeting  shall  be  given  three  clear  days  at 
least  before  such  meeting,  by  fixing  the  said 
notice  on  or  near  the  door  of  the  town  hall 
of  the  borough." 

Held,  that  notice  of  a  meeting  of  the  town 
council  for  the  purpose  of  appointing  over- 
seers to  make  a  rate  for  the  purposes  of  the 
local  Act  was  properly  given  by  affixing  the 
same  on  or  near  the  door  of  the  town  hall,  in 
accordance  with  sect  69  of  the  Municipal 
Corporations  Act.  Toum  Couneil  of  Ktdder- 
mintter  v.  Court,  770 

7.  Sect.  02.  Borough  rate.  Assessment  on  a 
particular  township  increased  on  appeal. 
Form  of  recovery  of  additional  amount,  775. 
Rate,  I.  8. 

VI.  Sect  102.  Appointment  of  clerk  to  the 
justices  of  boroughs.  Reception  by  him  of 
fees,  in  his  capacity  of  partner  with  the  clerk 
of  the  peace  of  the  county.    Indictment. 

The  Municipal  Corporations  Act,  5  A  6  W* 
4,  c  76,  s.  102,  after  empowering  the  justices 
of  boroughs  to  appoint  a  fit  person  to  be 
their  clerk,  and  declaring  certain  specified 
persons  (not  including  the  olerk  of  the  peace 
for  the  county  in  which  the  borough  is  situ- 
ate) to  be  ineligible  for  the  appointment, 
provides  "that  it  shall  not  be  lawful  for  the 
said  clerk  to  the  justices,  by  himself  or  his 
partner,  to  be  directly  or  indirectly  interested 
or  employed  in  the  prosecution  of  any  of- 
fender oommitted  for  trial  by  the  justices  of 
whom  he  shall  be  such  clerk  as  aforesaid,  or 
any  of  them,  st  any  Court  of  gaol  delivery 
or  General  or  Quarter  Sessions."  It  then 
prohibits,  under  a  penalty  of  1002.,  any  of  the 
persons  before  declared  ineligible  from  acting 
as  clerk  to  the  justices,  or  otherwise  offend- 
ing in  the  premises.  Defendant,  who  was 
eligilile,  was  appointed,  under  the  i>tstute, 
clerk  to  the  justices  of  the  borough  of  N.  J 


He  waa  then,  and  since  eontiDued,  i«  patt- 
nership  with  P.,  the  clerk  of  the  peaee  fer 
the  county  in  which  N.  was  sitvate :  and  who, 
as  such,  was  entitled  to  eertain  fe«a  apoo  the 
arraignment  and  trial  of  all  pritoaers  tried 
at  the  county  Quarter  Smsiobs.  After  de- 
fendant's appointment,  eertain  offenders  were 
committed  for  trial  by  the  justices  of  K.  at 
*  the  county  Quarter  Seesioos.  Upon  their 
arraignment  and  trial  (which  took  place  sanee 
the  passing  of  sUt  18  A  10  Viet.  e.  136,  by 
sect  18  of  which  P.  became  entitled  to  eon- 
pensation,  from  the  Commissioners  of  the 
Tressnry,  in  respect  of  a  dimination  which 
happened  in  the  annual  amount  of  his  fees 
upon  prosecutions),  P.  was  paid  bis  wsnal 
fees.  Under  their  partnership  arrangement, 
defendant  and  P.  shared  equally  between 
them  all  fees  received  by  P.  npon  proseeu- 
tions,  including  those  last  mentioned.  De- 
fendant having  been  indicted  and  conviefed 
for  a  breach  of  the  statutory  proviso  above 
set  out : 

Held,  by  Lord  Campbell,  C.  J.,  and  Erie, 
J.  (Crompton,  J.,  dissentiente),  that  the  con- 
viction was  right 

Judgment  affirmed  in  the  Ezcbeqiwr  Chass- 
ber;  where  held,  further,  that  defendant  was 
properly  proceeded  against  by  indictment, 
and  was  not  liable  to  the  penalty  impof«d  by 
sect  102  of  Stat  5  A  6  W.  4,  e.  76.  JfcytM 
T.  Fox,  720 

NEGLIGENCE. 

I.  Injury  to  servant,  through  habitnal  negli- 
gence of  fellow-servants,  known  and  acqai- 
eiced  in  by  master.  When  master  is  liaUc, 
885.    Master  akd  Ssrtaht,  III. 

II.  Injury  to  stranger,  from  non-repair  of  pre- 
mises underlet  by  original  tenant.  Eridenee 
of  responsibility  of  original  lessor,  697. 
Landlord  aitd  TsHAirr,  IV.  8. 

NUISANCES  REMOVAL  ACT  (BngUad), 

1855. 

(18  A  10  Vict  e.  121.) 

L  Sect  6.  What  part  of  the  seashore,  vWm 
it  forms  the  boundary  of  a  parish,  ia  wm 
"  extra-parochial  place." 

Where  the  seashore  forms  the  bovndas^  of 
a  parish,  the  portion  of  the  shore  belwiea 
the  high-water  mark  of  ordinary  spring  liites 
and  that  of  medium  tides  is  within  the  liaiiu 
of  the  parish. 

The  Nuisances  Removal  Act  for  Bngtand, 
1855,  18  A  10  Viet  e.  121,  a.  6,  enaeta  that 
"extra-parochial  places"  "baviDg a  pepal^- 
tion  of  less  than  two  hundred  penoaa,  ahaU* 
for  the  purpose  of  this  /el,  be  attached  fo 
and  form  part  of  the  ad^jacent  placa  haTtvg 
the  largest  common  boundary  with  the  extim- 
parnchial  place;  nnd  notice  of  vestry 
ings  for  the  election  of  a  loeal  aal 


NUISANCES  REMOVAL  ACT. 


PARISH. 


lUl 


voder  mod  for  the  parposei  of  thU  Aet,  shall 
be  given  in  such  eztra-paroohial  plaees,  and 
the  householders  within  saeh  plaoes  nay 
attend  such  vestry  meetings  and  vote  on  such 
elections."  Held  that,  where  the  seashore 
forms  the  boundary  of  a  parish,  the  portion 
of  the  shore  below  the  high-water  mark  of 
nediam  tides  is  an  extra-parochial  place 
within  this  enactment.    Begina  t.  ^m,  1068 

II.  Sect.  12.  Complaint  before  justices.  Area 
of  their  Jnrisdiction ;  and  of  that  of  Local 
Authority. 

Under  the  Nuisances  Removal  Act  for 
England,  1855  (18  &  19  Viet.  c.  121),  s.  12, 
the  power  of  a  Local  Authority  to  prefer, 
and  the  jurisdiction  of  justices  to  deter- 
mine, a  complaint  in  respect  of  a  nuisance 
existing  within  the  area  of  that  Local  Au- 
thority, arises  only  where  the  cause  of  such 
nuisance  is  also  within  that  ares. 

I.,  C.  &  Co.,  brewers  at  R.,  a  parish  within 
the  area  of  a  Local  Board  of  Health,  drained 
their  brewery  into  the  river  there,  and  there- 
by caused  a  nuisance  lower  down  in  the  river, 
at  D.,  a  parish  within  the  jurisdiction  of  An- 
other Local  Authority. 

The  Local  Authority  for  D.  having  pre- 
ferred a  complaint  before  justices  against  I., 
0.  A  Co.  in  respect  of  such  nuisance : 

Held,  that  the  justices  had  no  jurisdiction, 
the  origin  of  the  nuisance  not  being  within 
the  area  of  the  Local  Authority  for  D.  Re- 
gina  T.  Cotion^  203 

III.  Sect  22.  Assessment  for  expenses  incur- 
red by  Local  Authority.  Limit  of  assess- 
ment. Notice  of  appeal,  within  what  time 
to  be  giyen.  Order  of  justices,  under  sect 
10 ;  to  what  nuisances  it  applies. 

Sect.  22  of  The  Nuisances  Removal  Act 
for  England,  1855  (18  k  10  Vict  c.  121), 
empowers  the  Local  Authority  under  the 
Act  to  lay  down  a  sewer  or  other  structure 
along  any  ditch,  gutter,  drain,  or  water- 
eourse,  if  it  be  a  nuisance,  for  the  purpose 
of  rendering  it  innocuous ;  and  to  assess  all 
premises  at  any  time  using  the  said  ditch, 
Ac,  "to  such  payment,  either  immediate  or 
annual,  or  distributed  over  a  term  of  years, 
as  they  shall  think  just  and  reasonable,  and, 
alter  fourteen  days'  notice  at  the  least,  left 
on  the  premises  so  assessed,  to  levy  and  col- 
lect the  sum  and  sums  so  assessed  in  the 
same  manner,  and  with  the  same  remedies" 
'<as  highway-rates  are"  'Meviable  and  col- 
lectable, and  with  the  same  right  and  power 
of  appeal  against  the  amount  of  such  assess- 
ment reserved"  to  the  person  assessed  "  as 
by  the  law  for  the  time  being  in  force,  shall 
be  given  against  any  rate  made  for  the 
repair  of  the  highways ;"  **  provided"  "that 
such  assessment  shall  in  no  ease  exceed  a 
shilling  in  the  pound  on  the  assessment  to 
the  highway-rate,  if  any, 


Beet  106  of  the  present  Highway  Act, 
5  A  6  W.  4,  c  50,  enacts  that  any  person  ag- 
grieved by  a  rate  under  the  Act  may  appeal 
to  the  next  Quarter  Sessions,  '*  first  giving" 
'<  notice  in  writing  of  his  intention  to  bring 
such  appeal,  together  with  a  statement  in 
writing  of  the  grounds  of  such  appeal,  within 
fourteen  days  after  such  rate  shall  have  been 
made,  or  cause  of  complaint  shall  have  ari- 


•» 


r* 


sen. 

On  an  appeal  against  an  assessment  made 
under  sect  22  of  The  Nuisances  Removal 
Act,  Held : 

1.  That,  construing  sect  105  of  The  High- 
way Act  with  reference  to  sect  22  of  The 
Nuisances  Removal  Act  for  England,  1855, 
notice  of  appeal  against  an  assessment  under 
the  latter  Act  may  be  given  within  fourteen 
days  of  the  notice  of  such  assessment  left 
upon  the  premises. 

2.  That  the  words  "  the  assessment  of  the 
highway-rate,"  in  sect  22  of  The  Nuisances 
Removikl  Act  for  England,  1855,  are  to  be 
construed  as  meaning  the  rateable  value  of 
the  premises  assessed  to  the  highway-rate. 

3.  That  the  limit  of  If.  in  the  pound, 
imposed  upon  the  assessment  under  sect  22 
of  The  Nuisances  Removal  Act  for  England, 
1855,  is  imposed,  when  the  assessment  is 
spread  over  a  term  of  years,  not  upon  such 
aggregate  assessment,  but  upon  the  amount . 
annually  payable  in  respect  of  it 

4.  That  the  Local  Authority  are  not  bound, 
for  the  purpose  of  executing  structural  works 
for  the  abatement  of  a  public  nuisance,  to 
obtain  an  order  of  justices  under  sect  16 : 
this  section  applying  only  to  the  abatement, 
by  structural  works,  of  nuisances  upon  pri- 
vate premises.  Hegitut  v.  MiddUtan  Nut' 
taneea  Btmomd  CommitU€p  08 

OATH. 

By  attorneys,  on  admission,  and  on  practising, 
810.    Attorhkt,  XL  2. 

OBJECTIONS. 
Particulars  of.    Patsxt,  IL 

ORDER  AND  DISPOSITION. 
Bankrupt  avd  Ihsoltsiit,  1. 1. 

OWNERSHIP. 
Of  soiL    Bammkht,  L 

PARISH. 

L  What  part  of  seashore,  when  the  boundary 
of  a  parish,  is  an  "extra-parochial  plaoe^ 
within  the  meaning  of  sect  0  of  the  Nui- 
sances Removal  Act,  1068.  NuitAKCXt  Rb- 
HOTAL  Act,  L 

II.  Stat  20  Viet  e.  10,  s.  1.  Extra-parochial 
place  to  be  thenceforth  deemed  a  parish  for 
poor-rate  purposes.     Efiisct  of  five  years' 
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PARISH. 


PATENT. 


nsidanee  in  raeh  plaoe,  partly  b«fore,  partly 
after,  operation  of  Act,  813.     Poor,  I.  2,  iii. 

III.  Appointment  of  auditor  for  parish,  under 
Municipal  Corporations  Reform  Act.  Muki- 
ciPAL  Corporations  Reform  Act,  III. 

PATENT. 

.  L  (i.)  Manafactnre  by  serrants  of  inyentor, 
after  application  for,  but  before  granting  of, 
letters  patent.  Plea  that  invention  is  not  new. 
Construction  of  specification. 

Plaintiff,  in  1840,  obtained  a  patent  for  <<a 
new  manufacture  of  capsules,  and  of  a  ma- 
terial to  be  employed  therein,  and  fur  other 
purposes."  In  his  specification  he  stated  the 
manufacture  of  the  material  to  consist  "  in 
combining  lead  with  tin,  by  covering  the  lead 
with  tin  over  one  or  both  surfaces  of  the 
lead,  and  reducing  the  two  metals  in  their 
conjoined  state  into  thin  sheets,  of  a  thiek- 
ness  suitable  for  the  purposes  to  which  they 
are  to  be  applied."  The  mode  of  working 
described  in  the  specification  was  by  easting 
the  lead  and  the  tin  separately  into  ingots, 
then  rolling  each  of  the  metals  separately ; 
for  the  manufacture  of  the  material  for 
capsules,  the  lead  to  about  one-quarter  of  an 
inch,  the  tin  to  about  one-twentieth  of  the 
thickness  of  the  lead,  whatever  that  thickness 
might  be:  afterwards  passing  the  lead  and 
tin,  laid  one  upon  another,  several  times 
through  revolving  flatting  rollers,  till  their 
adhesion  was  complete.  It  was  not,  however, 
stated  that  the  proportionate  thicknesses 
mentioned  were  to  be  invariably  the  same, 
or  that  they  were  essential.  The  specification 
proceeded  to  state  that  the  new  material  or 
compound  metal  might  be  employed  for  other 
named  purposes,  and  described  the  process 
-  of  preparing  it  for  those  purposes,  omitting, 
however,  to  specify  any  proportions  in  which 
the  two  metals  were  then  to  be  combined. 
The  specification  then  disclaimed  the  inven- 
tion of  covering  lead  with  tin  by  applying 
the  tin  in  a  state  of  fusion  to  the  lead  when 
adequately  heated,  the  adhesion  of  the  two 
metals  in  plaintiff's  new  material  being 
produced  by  agency  of  mechanical  pressure. 
It  concluded :  ''And  I  hereby  declare  that  I 
claim  as  the  invention  intended  to  be  secured 
by  the  said  letters  patent,  firstly,  the  manu- 
facture of  the  new  material,  lead  combined 
with  tin,  on  one  or  both  of  its  surfaces,  by 
rolling  or  other  mechanical  pressure,  as 
herein  described.  Secondly,  the  manufacture 
of  capsules  of  the  new  material  of  lead  and 
tin  combined  by  mechanical  pressure,  as 
herein  described." 

In  1804,  D.  obtained  a  patent  described  in 
his  specification  as  consisting  "in  ploting, 
coating,  or  uniting  lead  with  tin,"  which, 
when  done,  he  denominated  Albion  Metal, 


and  applied  to  the  mannfactnre  of  efsten^ 
linings  for  cisterns,  Ac  He  described  hia 
mode  "  of  coating  or  plating  lead  with  tin,* 
«'to  make  Albion  Metal,"  as  follows.  "I 
take  a  plate  or  ingot  of  lead,"  *'and  a  plato 
of  tin"  "of  equal  or  nneqnal  thickneasc^ 
and,  laying  them  together,  their  svrfaccc 
being  dean,  pass  them  between  the  rolls  of  a 
flatting  or  rolling  mill  with  what  is  techni- 
cally called  a  hard  pinch,  so  as  to  make  the 
metals  cohere.  If,  after  the  flrst  paaiagc  of 
the  plates  or  pieces  of  metal  between  the 
rolls,  the  plates  or  pieces  do  not  snficlenllj 
cohere,  I  pass  them  a  second  or  third  tinM» 
or  more,  between  the  rolls,  until  a  snficient 
degree  of  cohesion  is  prodnced." 

Plaintiff  having  sued  defendants  tor  an 
infringement  of  his  patent,  it  appeared  at  the 
trial  that  plaintiff  applied  for  the  patent  on 
30th  November,  1848,  but,  from  some  delay 
in  the  office,  the  patent  was  not  granted  till 
13th  January,  1840;  between  wbieh  date* 
plaintiff  and  his  workmen  manufaetnred  for 
sale  a  number  of  capsules  by  hia  new  process ; 
but  he  neither  intended  to  sell  nor  oold  any 
of  them  before  the  patent  was  granted. 

The  jury  gave  a  verdict  for  plaintiff,  finding 
that  plaintiff's  new  material  had  been  made 
by  pressure  since  D/s  patent,  and  before 
plaintiff's;  but  that  it  had  not,  before  plain- 
tiff's patent,  been  publicly  used,  or  sold  by  a 
manufacturer  in  the  way  of  his  basinesa. 

Held,  in  making  absolute  a  rule  for  entering 
the  verdict  for  defendants,  that  plaintiff's 
patent  was  invalid,  as  he  claimed  substantially 
no  more  than  the  invention  which  B.  had 
before  discovered ;  but  that,  had  the  invention 
been  new,  the  manufacture  of  capsules  before 
the  grant  would  not  have  invalidated  the 
patent. 

The  rule  having  been  obtained  to  enter 
the  verdict  for  defendants,  on  points  reserved, 
or  for  a  new  trial  on  the  grounds  of  misdi* 
rection,  and  that  the  verdict  was  against  the 
evidence,  the  Court,  aAer  having  made  the 
role  absolute  for  entCFing  the  verdict  for 
defendants,  without  hearing  any  argument  as 
to  the  new  trial,  enlarged  the  latter  part  of 
the  rule  until  the  decision  of  the  Conrt  of 
error,  upon  notice  of  appeal  being  given. 

Judgment  affirmed  in  the  Exchequer  Cham- 
ber, dissentientibns  Williams,  J.,  and  Willes, 
J.;  and  held,  that  the  question,  whether 
plaintiff's  invention  was  identical  with  D.'s, 
was  for  the  Judge,  upon  a  comparison  ef  the 
specifications. 

Held,  by  Williams,  J.,  and  Willca,  J., 
that  plaintiff's  patent  was  good,  and  not 
invalidated  by  that  of  D.,  since  D.'s  inventiea 
was  incapable  of  being  practicnUj  oanicd 
into  effect.     B^ttt  v.  ifensice,  9H 

[(2.)  Application  of  known  proeesi  In  new  ma- 
teriaL 


PATENT. 


PLEADING- 
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Where  m  patent  hM  been  obuined  for 
itrengthening  and  polishing  linen  and  cotton 
yams  by  means  of  friction  brashes,  another 
patent  cannot  be  taken  out  for  applying  the 
fame  process  to  yarns  of  wool  or  hair,  or  to 
fabrics  made  of  cotton,  linen,  silk,  wool,  or 
bair.     Brook  v,  A§toH,  1102 

(3.)  Norelty.    Specification  and  disclaimer. 
The  patentee  of  a  sewing  machine,  in  his 
■pecifieatton,  claimed  "  the  application  of  a 
■battle  in  combination  with  a  needle,  as  shown 
in  sheet  1,  for  forming  and  sewing  loops  of 
thread  or  other  substance,  for  the  purpose  of 
producing  stitches  either  to  unite  or  ornament 
fabrics,  whatever  may  be  the  means  employed 
for  working  such  shuttle  and  needle  when 
employed   together."     By  a  disclaimer  he 
stated,  "  I  do  not  claim  the  use  in  a  machine 
of  seyeral  needles  and  shuttles,  nor  do  I 
elaim  any  of  the  mechanical  ports  separately 
of  which  the  machinery  shown  in  the  drawing 
Is  eomposed  :"—Held  (affirming  the  judgment 
of  the  Queen's  Bench),  that  the  claim  was 
not  confined  to  the  single  application  of  a 
ihnttle  in    combination   with  a  needle,  as 
shown  in  sheet  1,  but  extended  generally  to 
the  application  of  a  shuttle  with  a  needle  for 
atuining  the  object  therein  stated.     Thomat 
T.  FoxwM,  1105] 

IL  Common  Law  Procedure  Act,  1852,  sects. 
41,  43.  Costs  of  particulars  of  objections, 
and  of  special  jury,  where  plaintiff  does  not 
bring  cause  on  for  trial. 

In  an  action  for  the  infringement  of  a 
patent,  defendanU  delivered,  with  their  pleas, 
partieolars  of  objections,  pursuant  to  stat.  15 
Jk  1«  Vict  c  83,  8,  41.  The  plaintiff  having 
abandoned  his  action  before  trial,  Held,  that 
defendants  were  entitled  to  the  costs  of  the 
particulars :  for  that  sect  43,  which  provides 
that  the  plaintiff  or  defendant  shall  not  be 
allowed  the  costs  of  any  particular  *'  unless 
eertified  by  the  Judge  before  whom  the  trial 
was  had  to  have  been  proved,"  does  not  apply, 
so  as  to  limit  the  ordinary  right  to  such  costs 
vnder  the  Statute  of  Gloucester, 'except  when 
the  cause  comes  on  for  trial. 

Held,  further,  that,  the  cause  not  having 
been  tried,  defendants,  under  sUt.  6  G.  4,  o. 
50,  s.  84,  were  not  entitled  to  the  oosU  of  a 
special  jury  applied  for  by  them.  Oreavet 
T.  Boitem  Countiet  Railway  Company,      961 

in.  Copyright  of  Designs  Act,  5  A  8  Vict,  c 
100.  SecU.  3,  7.  What  is  a  "design"  ca- 
pable  of  registration.  What  is  "  a  sufficient 
notice  by  the  proprietor"  against  parties 
Qsing  the  design. 

A  new  combination  of  several  old  and 
known  designs  may  constitute  a  new  "de- 
sign," capable  of  being  protected  under  stat. 
(  A  6  VicL  c.  100.     But  such  combination 


must,  to  he  so  protected,  constitute  one  de- 
sign, and  not  a  multiplicity  of  designs. 

The  article  of  manufacture  to  which  the 
new  design  is  applied  (whether  such  design 
be  single  or  the  result  of  a  new  combination 
of  old  and  known  designs)  is  not,  itself,  a 
"design"  within  the  meaning  of  the  statute: 
and  cannot  be  protected  by  registration. 

It  is  not  a  sufficient  registration  of  a  desiga 
applied  to  the  manufacture  of  an  article  com- 
prised in  elass  8  of  sect  3  of  the  Act,  to  leave 
with  the  registrar  the  article  so  manufactured* 
with  an  intimation  that  it  is  to  be  applied  to 
clsss  8. 

Semble,  that,  as  to  some  of  the  other 
classes  in  section  3  (as,  for  instance,  class  5), 
such  a  proceeding  might  be  a  sufficient  regis- 
tration of  the  design. 

The  statement,  in  a  notice  under  sect.  7, 
that  if  the  parties  to  whom  the  notice  is  given 
either  apply  the  design  to  an  article  of  manu- 
facture, or  sell  or  expose  to  sale  an  article  of 
manufacture  with  the  design  applied  to  it, 
the  proprietor  will  sue  them,  is  not  a  sufficient 
statement  that  he  has  not  given  his  consent 
to  the  application  of  his  design  to  the  manu- 
factured article.     Notion  v.  NieholU,        761 


PoOB. 


PAUPER. 


PAWNBROKER. 


Pawnbrokers'  Act,  39  ft  40  G.  3,  c.  99.  Sect 
26.  Distribution  of  penalty.  Who  may 
inform. 

A  common  informer  may  lay  an  informa- 
tion against  a  pawnbroker,  for  an  offence 
under  The  Pawnbrokers'  Act,  39  k  40  G.  3, 
c.  09 ;  and  is  entitled,  under  sect  26  of  that 
Act,  to  a  moiety  of  the  penalty  imposed  upon 
the  offender.     CatwtU  t.  Morgan,  809 

PENALTY. 
Pawhbrokbb.    Policb.    Statutb. 

PETITION. 
Bakkrupt  akd  Inbolvemt. 


CouHTT  Court. 


PLAINT. 


PLEADING. 


I.  Contract  of  hiring.  Action  for  wages.  Con- 
struction  of  allegation  in  plea,  that  plaintiff 
was  not  ready  and  willing  to  serve,  248. 
Master  and  Servabt,  I. 

II.  Action  for  imprisonment  in  a  lunatic  asy- 
lum. Proper  form  of  plea  justifying  under 
Lunacy  Act,  420.    Lukatic. 

III.  Cross-demurrers.  Right  to  begin,  71. 
Towns  iMPROTBMBirr  Clauses  Act,  I. 


1144 


POLICE. 
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POLICE. 

I.  Snpply  of  eoali  to  metropolitan  police  eon- 
lUbles,  at  the  stations,  not  within  the  ope- 
ration of  Stat.   5   A  6  W.  4,  0.   6S,  165. 

WkIOHTS  AMD  MSABURES,  II. 

II.  Reoeiyer  of  Metropolitan  District  Pay- 
ment to,  of  penalties  for  gaming.  Stats.  2  A 
8  Viet  e.  71,  17  ft  18  VicL  e.  38. 

Sect.  47  of  sUt  2  A  3  Vict  e.  71  ("For 
regalating  the  police  Courta  in  the  Metro- 
polis") enacts  **  that  where  by  any  Act  or 
Acts  any  penalties  or  forfeitnres,  or  shares 
of  penalties  or  forfeitures,  are  or  §kaU  here- 
a/ttr  be  made  recoyerable  in  a  summary 
manner  before  any  Justice  or  justices  of  the 
peace,  and  by  such  Act  or  Acts  respectively 
the  same  are  or  §haU  be  limited  and  made 
payable  to  Her  Mijesty,  or  to  any  body 
corporate,  or  to  any  person  or  persons 
whomsoever,  save  the  informer  who  shall 
sue  for  the  same,  or  any  party  aggrieved, 
in  every  such  case  the  same,  if  recovered  or 
adjudged  before  any  of  the  said  magistrates" 
[of  the  Metropolitan  Police],  <*  shall  be  reco- 
vered for  and  adjudged  to  be  paid  to  the  said 
Receiver"  [of  the  Metropolitan  Police]  «  for 
the  time  being,  and  not  to  any  other  per- 
son." Stat  17  ft  18  Vict  c.  38  ("for  the 
suppression  of  gaming-houses")  inflicts,  by 
sect  4,  penalties  for  certain  offences,  reco- 
verable summarily  before  two  Justices,  and, 
by  sect.  8,  enacts  that  "  one- half  of  any  pe- 
cuniary penalty  which  shall  be  adjudged  to 
be  paid  under  this  Act  shall  be  paid  to  the 
person  laying  the  information  upon  which 
the  conviction  takes  place,  and  the  remain- 
ing half  shall  be  applied  in  aid  of  the  poor- 
rate  of  the  parish  in  which  the  offence  shall 
have  been  committed,  and  shall  be  paid  for 
that  purpose  to  the  overseer  or  other  person 
authorised  to  receive  poor-rates  in  such  pa- 
rish." 

On  a  summary  conviction,  under  this  Act 
before  a  Metropolitan  Police  Magistrate : 

Held,  that  the  half  of  the  penalty  which 
was  not  paid  to  the  informer  was  payable 
to  the  Beoeiver  of  the  Metropolitan  Police, 
and  not  to  the  overseer. 

And  that  it  made  no  difference  that,  under 
the  appeal  clause  (10)  of  the  same  Act,  there 
had  been  an  appeal  to  the  Quarter  Sessions 
against  the  conviction,  which  had  been  there 
aflirmed ;  and  the  clerk  of  the  peace  had  in- 
cluded the  half  penalty  in  the  estreat  of  fines 
and  forfeitures  imposed  at  the  Sessions. 
Wray  v.  EUie,  276 
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L  Settlement 
1.  By  apprenticeship. 


L  Preliminary  evidence  of  search  for  loet 
indenture  of  appreatieasblp,  61.  Bw 
DBHCS,  I.  2,  L 

it  What  is  sufficient  ground  for  proBiaiag 
execution  of  an  indenture  of  appreotiea- 
ship,  and  allowance  of  it  by  the  jnsUees, 
under  stat  56  O.  8,  e.  189,  IM.  Btukics, 
L  2,  ii. 

2.  By  residence. 

L  Irremovability  after  five  years'  reetdcmcc, 
under  stat.  9  ft  10  Viet  e.  66.  Effect  » 
computation  of  time,  of  imprisonment  In 
England,  under  sentence  of  penal  servi- 
tude ;  and  of  setUement  by  estate. 

Imprisonment  in  England  under  sentence 
of  penal  servitude  is  within  tb«  exception 
as  to  <*  a  prisoner  in  a  prison"  in  sect  1  of 
stat  9  ft  10  Vict  c  66,  and  does  not  break 
the  five  years'  residence,  Uiough  the  impri- 
sonment be  in  a  parish  different  from  that  in 
which  the  residence  is. 

Such  residence  is  not  broken  by  tke  &et 
that  during  a  part  of  the  five  years,  the 
party  had  a  settiement  in  the  perish  by 
estate.  Begiua  v.  Inhabitante  of  Potttrkam- 
wortk,  262 

ii.  Death  of  husband  after  more  than  five 
years'  residence,  the  wife  not  hAving  mar- 
ried and  resided  with  him  five  years.  Wilb 
not  irremovable. 

A  woman  married  a  man  and  resided  with 
him  In  B.,  for  less  than  five  years,  up  to  the 
time  of  his  death,  at  which  time  be  had  re- 
sided in  B.  for  more  than  five  years. 

Held  that  she  had  not  become  irremova- 
ble from  B.  by  sUt  9  ft  10  Viet  e.  66,  or 
stat  11  ft  12  Vict  c.  111.  Jtegima  v.  Imim- 
bitante  of  Cudham,  469 

iii.  Stat  20  Vict  e.  19,  s.  1.  Extra-paro- 
chial places  to  be  thenceforth  deemed  pa- 
rishes. Effect  of  fire  year*'  residence  in 
such  place,  parUy  before,  partiy  after,  ope- 
ration of  Act 

Stat  20  Viet  o.  10,  s.  1,  enaets  that  "  after 
the  3l8t  day  of  December,  1857,  every  plaee** 
"which  now  is  or  is  reputed  to  be  extra- 
parochial,  and  wherein  no  rate  is  levied  for 
the  relief  of  the  poor,  shall"  *'  be  deemed  lo 
be  a  parish  for  such  purposes"  as  are  tbercia 
specified.  Held,  that  the  sUtnto  is  ael  re- 
trospective ;  and  that  therefore,  a  panper  whe 
had  resided  for  five  years  in  a  plaee  which 
during  part  of  such  residence  was  extra- 
parochial  and,  during  the  remaiader  of  sarh 
residence,  became,  by  virtue  of  the  statute,  a 
parish,  did  not  by  such  residence  acquire  the 
status  of  irremovability  ttom  surh  pariah. 
Begina  v.  InhahiUmtt  of  Sl  S^mUkro,  iVerdk- 
ampion,  813 

II.  Order  of  removal. 
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1.  Appeal  against  order  of  abjudication  and 
maintenance  of  pauper  lunatic,  obtained 
by  guardians  of  union  on  behalf  of  over- 
seers of  township.  Who  are  to  sign  the 
statement  of  grounds  of  ai^udioation,  782. 
Appeal,  II.  8. 

2.  Amendment  of  order,  on  certiorari,  under 
staL  12  A  13  Vict.  o.  45,  s.  7,  749.    Ckr- 

TIORABI,  II. 

IIL  Poor-Rate.    Rats,  L 

PRESENTMENT. 
Of  bill  of  exchange.    Bills  of  Sxchaxos,  I. 


PRESUMPTION. 


Etidbvcb. 


PRINCIPAL  AND  AGENT. 
L  Sale  by  auction  ''without  reserve. 


w 


Bid- 


ding by  owner.    To  what  extent  auctioneer 
is  agent  for  owner,  and  for  bidder,  295. 

AOCTIOH. 

II.  Insurance,  against  fire,  by  carriers,  of 
goods  **  their  own  and  in  trust  as  carriers." 
Extent  of  risk  covered,  652.  Iksubahcx, 
III.  2. 

III.  Sale  to  agent  of  undisclosed  principal. 
Vendor's  right  to  elect,  622.  Vbndor  ahd 
YBimBX,  II.  I. 

PRINCIPAL  AND  SURETT. 

Bond  by  C,  jointly  with  another,  expressly  as 
surety,  to  secure  payment  of  an  annuity 
granted  by  that  other.  Bankruptcy  of  C. 
Rights  of  obligee  of  bond,  692.    Bankrupt 

AKD  IBBOLTBITT,  IIL 

PUBLIC  HEALTH  ACT,  1848. 
(11  ft  12  Vict  c.  68.) 

I.  Incorporation  of,  with  a  local  turnpike  Act. 
Construction  of  the  two,  as  to  the  application 
of  tolld  under  the  latter.  "  Commissioners 
and  trustees,"  80.    Tcrkpikx,  II., 

II.  Sect.  89.  Power  to  levy  retrospective  rates. 
Meaning  of  "  charges  and  expenses,"  940. 
CoHMOK  Law  Procedurb  Acts,  II.  4. 

III.  Sects.  123,  144.  Arbitration  clauses.  To 
what  kind  of  disputes  they  apply. 

The  Public  Health  Act,  1848,  11  ft  12  Vict 
0.  63,  s.  144,  after  enacting  that  compensa- 
tion shall  be  made  out  of  the  rates  to  be 
levied  under  the  Act,  to  all  persons  sustain- 
ing damage  by  the  exercise  of  the  powers  of 
the  Act,  provides  that  "  in  case  of  dispute  as 
to  amount,  the  same  shall  be  settled  by  arbi- 
tration in  the  manner  provided  by  this  Act* 
or,  if  the  compensation  claimed  do  not  ex- 
ceed the  sum  of  twenty  pounds,  the  i>ame  may 
be  ascertained  by  and  recovered  before  jus- 


tices in  a  summary  manner.'*  And,  by  sect. 
123,  arbitrators  are  to  be  appointed  **  in  ease 
of  dispute  as  to  the  amount  of  any  com- 
pensation to  be  made  under  the  provisions  of 
this  Act." 

Held,  that,  under  the  Act,  only  disputes  as 
to  the  amount  of  compensation  are  to  be  set- 
tled by  arbitration,  or  by  justices;  not  disputes 
as  to  the  liability  to  make  oompensation  at 
all. 

Judgment  affirmed  in  the  Exchequer  Cham- 
ber. Regina  v.  BunUm  Local  Board  of 
Health,  1077 

RABBITS. 

Landlord  and  Teraht,  II.  2. 

RACE. 

L  Stewards  of  horse-race :  their  ftinctions  and 
jurisdiction.    Joint  decision. 

Stewards  of  horse-races  are  not  in  the  strict 
legal  position  of  judges  or  arbitrators ;  and, 
where  there  are  more  than  one,  it  is  not  ne« 
cessary,  to  make  their  decision  valid,  that  it 
should  have  been  arrived  at  jointly.  It 
need  only  Ito  fair  and  final. 

The  three  stewards  of  a  horse-race,  as  to 
which  their  decision  was  to  be  final,  met  and 
discussed  an  objection  raised  to  the  winner 
by  a  competitor.  No  actual  decision  was 
then  arrived  at;  and  no  other  meeting  of  the 
three  was  held.  Afterwards  two  of  the  three 
stewards  made  known  their  decision;  and 
the  third,  upon  hearing  it,  made  known  his 
dissent  from  it 

Held,  that  the  decision  of  the  two  was 
valid.     Parr  v.  Winteringkam,  894 

II.  Race  fixed  to  be  run  according  to  certain 
conditions.  Jurisdiction  of  judge:  his  deci- 
sion, when  valid.  Rights  and  liabilities  of 
stakeholder. 

Plaintiff  and  H.  agreed,  in  writing,  to  run 
a  match  between  two  horses,  on  a  specified 
day,  with  a  specified  person  as  judge,  and  a 
specified  person  as  starter.  Plaintiff  and  H. 
had  each  deposited  a  stake  in  the  hands  of 
defendant,  the  whole  to  be  paid  to  the  win- 
ner :  and  the  agreement  made  **  the  money 
to  be  given  up  by  the  decision  of  the  judge." 
On  the  day  fixed,  plaintiff  and  H.  were  pre- 
sent, but  the  starter  failed  to  appear.  H. 
refused,  on  that  ground,  to  run  the  race. 
The  judge  held  •that  the  objection  was  not 
material:  plaintiff's  horse  was  trotted  over 
the  course,  and  the  judge  declared  plaintiff 
the  winner.  Plaintiff,  after  the  day  fixed 
for  the  race,  demanded  the  stakes  from  de- 
fendant, who  refused  to  hand  them  over. 

In  an  action  by  plaintiff  to  recover  from 
defendant  the  whole  of  the  stakes ; 

Held,  that,  as  the  race  was  never  run  ac- 
cording to  the  conditions  agreed  upon,  it 
must  be  taken  not  to  have  been  run  at  all ; 
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that  therefore  the  judge's  jarisdiction  never 
arose,  and  his  decision  was  iDTalid;  and 
that  plaintiff  was  not  entitled  to  reoorer  the 
whole  of  the  stakes :  but  that,  as  the  race 
had  not  been,  and  now  could  not  be,  run  upon 
the  specified  terms,  plaintiff  and  H.  were  each 
entitled  to  recover  back  his  own  stake  from 
defendant,  as  money  had  and  received. 

Held  Airther,  that,  even  if  demand  of  that 
amount  were  necessary  before  action  (and, 
per  Lord  Campbell,  C.  J.,  and  Crompton,  J., 
it  was  not),  the  demand  by  plaintiff  of  the 
larger  sum  was  a  demand  of  the  less.  Carr 
T.  MariifMon,  456 

RAILWAY  COMPANY. 

COMPAUT,  IL 

RAILWAYS  CLAUSES  CONSOLIDATION 

ACT,  1845. 

(8  A  9  Vict.  0.  20.) 

Sect.  140.  Effect  9f  incorporation  with  The 
Towns  Improvement  Clauses  Act,  1847,  as 
regards  the  recovery  of  expenses  under  a 
special  Act,  71.  TowHS  Improtbmbnt 
CiiAUSct  Act,  I. 

RATS. 
I.  Poor-rate. 
1.  Principles  of  rateability. 

L  What  institutions  are  exempt  from  ratea- 
bility under  stat.  6  A  7  Vict  o.  36,  s.  1. 

The  Bradford  Library  and  Literary  So- 
ciety occupied  premises  used  exclusively  for 
the  objects  of  a  library  and  a  literary  society. 

By  the  rules,  the  number  of  proprietors 
was  limited  to  600,  each  shareholder  paying 
eight  guineas  for  the  purchase  of  each  share, 
which  was  transferrable,  and  an  annual  sub- 
scription of  one  guinea  in  advance,  or  fifteen 
guineas  as  composition  for  such  subscrip- 
tion. Fines  were  imposed  on  subscribers  in 
arrear ;  and  if  arrears  were  not  paid  up  in 
'  three  years,  the  defaulter's  share  was  forfeit- 
ed. No  dividend,  gift,  bonus,  or  division  in 
money  was  to  be  made  among  the  proprie- 
tors. Each  proprietor  signed  a  deed  bind- 
ing the  subscribers,  among  other  things,  to 
obey  the  rules. 

The  funds  by  which  the  Society  was  sup- 
ported  were  derived  from  the  following 
sources,  exclusively  so  applied:  the  pur- 
chase-money of  shares;  the  annual  subscrip- 
tions; the  fines  and  forfeited  shares;  the 
sale  of  spoiled  or  useless  works,  and  of  cata- 
logues; money  raised  on  mortgage  of  the 
building;  rents  from  tenants  occupying  other 
portions  of  the  Society's  property;  and  the 
quarterly  subscriptions  of  temporary  resi- 
dents in  the  town,  admitted  to  the  library 
under  certain  regulations. 

The  books  in  the  library,  consisting  of 


standard  anthors,  reviews,  marlines,  paa* 
phlets  and  novels,  and  such  other  books  as 
the  committee  might  determine  to  admi^ 
were  circulated  solely  among  the  sharehold- 
ers and  such  temporary  residents  as  afore- 
said :  and  the  library  was  open  daily,  tc 
those  parties  only. 

field,  that  the  Society  was  "  institated  for 
purposes  of  "literature"  " exclusively :'* 
that  the  annual  contributions  by  which  it 
was  partly  supported  were  "  volnntaiy ;" 
and  that  it  was  therefore,  under  staL  6  4  7 
Vict.  c.  36,  s.  I,  exempt  from  rateability  to 
poor-rates.  Brad/wd  Library  Society  v. 
ChurchuMrdent  of  Brod/ord,  88 

/  ii.  Appointment  of  Commissioners  under  lo- 
cal Act,  1  A  2  Vict  c  33,  who  is  •<  rated* 
within  the  meaning  of  the  Act,  so  as  to  be 
eligible,  330.     Commmsiomrs,  V. 

iii.  Reservation  by  landlord  of  shooting. 
Effect  as  to  rateable  value  of  tenant's  oc- 
cupation. 

A  yearly  tenant  occupied  pasture  land 
under  a  parol  demise,  the  lessor  reserving 
to  himself  the  right  to  enter  and  kill  and 
Uke  the  game.  The  rateable  value  of  the 
land,  assuming  it  to  be  held  as  pasture  land 
only,  was  11/.  5«.  8</. ;  and,  assuming  that 
the  occupier  exercised  the  right  to  kill  and 
take  the  game,  was  261. 19«.  8<f.  On  an  ap- 
peal by  the  tenant  against  a  poor-rate  in 
which  be  was  rated  upon  the  greater  amoant, 
the  Sessions  reduced  the  rate  to  a  rate  upon 
the  lesser  amount 

Held,  upon  a  case  stated,  that  the  redac- 
tion was  right :  the  effect  of  the  reservation 
in  the  demise,  taken  together  with  stat  I  k 
2  W.  4,  c.  32,  being  to  separate  the  right  of 
killing  and  taking  the  game  from  the  lersee't 
occupation.  Regina  v.  /ukabitanU  of  TkmrU 
Btontf  5Q2 

iv.  Salary  to  incumbent  of  district  under 
Church  Building  Acto,  in  the  shape  of 
rent-charge  secured  upon  the  tithe  com- 
mutation rent-charge  of  the  mother  parish : 
with  power  to  distrain.  IVhen,  and  whon 
not,  such  incumbent  is  rateable. 

The  rector  of  T.  granted  to  the  incumbent 
(and  his  successors)  of  a  district,  formed* 
under  stots.  6  A  7  Vict  c,  37,  7  ft  8  Vict.  e. 
04,  and  19  A  20  Vict  c.  104,  out  of  several 
parishes,  of  which  T.  was  one,  **  one  clear 
yearly  rent-charge  or  sum  of  150/.,  to  be 
payable  half-yearly,"  « issuing  and  payable 
out  of  and  charged  upon,  or  being  part  of,  all 
that  the  rectory  or  parsonage  of  T.,  and  the 
glebe  lands,  tithes,  or  tithes  commntation 
rent-charge,  hereditameots,  and  all  other 
emoluments  to  the  said  rectory  or  parvooage 
belonging."  The  deed  gave  power  to  the 
grantee,  in  case  the  said  sum  should  be  m 
arrear,  to  enter  upon  **  the  said  rectory  and 
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parsonage,  gleba  lands,  beraditaments,  or  any 
part  thereof/*  and  to  distrain,  or  **  lo  receive 
and  take"  "  the  said  tithes  rent-chorge  in  Hen 
of  tithes"  until  satisfaction  of  such  arrears. 
This  power  had  nerer  been  exercised,  the 
money  having  been  regularly  paid.  The 
grantee  did  not  reside  in  T. 

Held)  that  he  was  not  rateable  to  the  poor- 
rate  in  respect  of  the  annual  sum  granted  by 
the  deed.  Frend  ▼.  Churchwarden»  of  Tol- 
IfhuHt  Knighff  753 

T.  Docks.     Commissioners  of,  under  local 
Acts.     Test  of  rateability. 

By  local  Acts,  Commissioners  were  em- 
powered to  make  and  maintain  docks  in  the 
river  Tyne,  and,  for  that  purpose,  to  borrow 
money  upon  mortgage  of  the  rates  and  dues 
to  be  levied  under  the  Acts :  such  rates  and 
dues  to  be  applied,  first,  in  making  and 
maintaining  the  docks ;  secondly,  in  paying 
the  interest  of  the  loan ;  and,  lastly,  in  ap- 
propriating yearly  a  certain  amount  as  a 
sinking  fund  for  repayment  of  the  principal. 
It  was  further  provided,  that  if,  after  such 
appropriations,  and  before  complete  payment 
of  the  pt'incipal,  there  should  remain  any 
surplus,  the  Commissioners  should  from  time 
to  time  lower  the  rates  and  dues  to  the  ex- 
tent of  such  surplus.  The  Commissioners 
were  also  empowered  after  payment  in  the 
manner  aforesaid,  and  after  the  extinction 
of  the  debt,  to  appropriate  yearly  a  certain 
amount,  the  whole  accumulation  not  to  ex- 
ceed 10,000/.,  to  be  invested  as  a  fund  for 
extraordinary  repairs  and  expenses :  and  if, 
after  such  accumulation,  there  should  be  any 
surplus  of  the  rates,  the  Commissioners  were 
empowered  to  reduce  them  to  the  annual 
amount  necessary  for  the  maintenance  and 
working  of  the  docks. 

The  docks  were  completed,  and  used  by 
■hips  frequenting  the  river  Tyne :  and  the 
Commissioners  received  an  income  of  10,000/. 
per  annum  from  the  said  rates  and  dues. 

Held,  that  the  Commissioners  were  rateable 
to  the  poor's  rate  in  respect  of  their  occupa- 
tion of  the  docks ;  such  occupation  not  being 
exclusively  for  public  purposes,  but  pro- 
ducing a  benefit  only  to  a  particular  section 
of  the  public ;  and  there  being  nothing  in 
the  Acts  expressly  excluding,  in  the  event  of 
a  surplus,  the  payment  of  poor's  rates  out 
of  the  funds  in  the  hands  of  the  Commis- 
sioners, before  the  rates  were  reduced.  Tynt 
Improvement  Coimmi§§ioHer§  y.  Ocereeere  of 
Chirton,  616 

Ti.  Canal,  passing  through  several   town- 
ships.    Principle  of  rating  the  locks. 

In  assessing  to  the  poor-rate  of  a  town- 
ship a  canal  passing  through  several  town- 
ships, and  having  locks  and  other  works  in 
the  particular  township,  the  expenses  of  re- 
pairing  and  maintaining  those  locks  and 


works  are  not  to  be  deducted  from  the  gross 
earnings  of  the  canal  in  that  township,  but 
only  such  proportion  of  the  whole  expenses 
of  repairing  and  maintaining  the  locks  and 
works  on  the  entire  canal,  as,  upon  an  ap- 
portionment on  the  mileage  principle,  would 
attach  to  that  township.  Hegina  v.  Coventry 
Canal  Company,  572 

vii.  Waterworks  Company.  Principle  of 
rateability  of  mains;  and  of  premises, 
buildings,  and  planL 

A  Waterworks  Company  was  empowered, 
by  their  Acts,  to  construct  works  and  lay 
mains  and  pipes  through  and  under  certain 
highways,  roads,  Ac,  and  to  supply  certain 
parishes  with  water.  The  Company  erected, 
in  the  parish  of  H.,  not  being  one  of  those 
parishes,  engine-houses  and  other  works,  and 
laid  down  a  main  thence,  part  of  which  ran 
through  H.,  conveying  the  whole  of  the  water 
to  reservoirs  in  another  parish,  from  which 
reservoirs  the  water  was  distributed,  through 
other  mains  and  pipes,  to  the  customers  of 
the  Company  in  the  several  parishes  named 
in  their  Acts.  The  Company  derived  no 
profit  in  H.,  and  had  no  freehold  or  leasehold 
interest  in  the  soil  of  the  highway. 

Held  that,  the  Company  being  in  possession 
of  the  mains  buried  in  the  soil,  and  therefore, 
de  facto,  in  beneficial  occupation  of  the  part 
of  the  soil  occupied  by  the  mains,  the  Com- 
pany were  rateable  to  the  poor-rate  in  respeot 
of  them. 

Held  further  that,  as  regarded  the  principle 
of  assessment,  the  Company  were  to  be  rated, 
in  H.,  in  respeot  of  the  plant,  engine-houses, 
buildings,  wharfs,  mains,  lands,  and  premises, 
as  for  mere  land  and  buildings,  with  fixtures 
and  machinery  attached,  and  deriving  some 
additional  value  from  their  capacity  of  being 
applied  to  such  purposes  as  that  of  a  water 
company;  such  additional  value  being  de- 
rived from  an  increase  of  demand  beyond 
supply,  according  to  the  principle  regulating 
exchangeable  value,  and  not  by  reference  to 
receipts  earned  in  another  parish,  beyond 
assuming  that  they  were  sufficient  to  pay  for 
all  outgoings,  including  profits  on  capital. 
Begina  v.  We§t  Aliddleeex  Watertoorkt,      716 

2.  Making  and  publication  of. 

L  By  vestry  under  Metropolis  Local  Manage- 
ment Act,  633.  Metropolis  Local  Man- 
AGSMEMT  Act. 

ii.  Notice  of  poor-rate,  under  stat.  7  W.  4 
k  I  Vict.  e.  45,  s.  2.  What  is  a  sufficient 
publication  and  signature. 

6tat.  17  O.  2,  0.  8,  s.  1,  enacts  that  the 
churchwardens  and  overseers  of  the  poor 
"shall  give,  or  cause  to  be  given,  publio 
notice  in  the  church  of  every  rate  for  the 
relief  of  the  poor,  allowed  by  the  justices  of 


1148 


RATE. 


KETAINER. 


the  peace,  the  next  Sunday  after  the  same 
■hall  have  been  so  allowed." 

Stat.  7  W.  4  A  1  Viet  e.  45,  s.  2,  enacts 
that  all  proclamations  or  notices  which,  by 
law  or  statute,  custom  or  otherwise,  have 
been  heretofore  made  or  given  in  churches  or 
chapels  during  or  after  Divine  Service,  shall 
be  reduced  into  writing,  and  copies  thereof 
either  in  writing  or  in  print,  or  partly  in 
either,  "  shall,  previously  to  the  commence- 
ment of  Divine  Service  on  the  several  days 
on  which  such  prodanfations  or  notices  have 
been  heretofore  made  or  given  in  the  church 
or  chapel  of  any  parish  or  place,  or  at  the 
door  of  any  church  or  chapel,  be  affixed  on 
or  near  to  the  doors  of  all  the  churches  and 
chapels  within  such  parish  or  place." 

Notice  of  the  allowance  of  a  rate  was  affix- 
ed, the  next  Sunday  after  allowance,  to  the 
door  of  the  only  church  of  M.  previously  to 
the  commencement  of  the  usual  afternoon 
Service,  and  after  the  conclusion  of  the  usual 
morning  Service.  Held,  a  sufficient  publica- 
tion. 

The  notice  was  signed  only  by  one  over- 
seer and  by  the  assistant  overseer.  Held, 
that  no  signature  was  necessary.  Burnley 
r,  Over§eer§  of  Methley,  789 

iii.  Rate- books.  Application  by  a  ratepayer 
for  mandamus  to  allow  his  inspection.  Na- 
ture of  the  right  to  Inspect.  What  is  a  suffi- 
cient affidavit. 

The  right  of  a  ratepayer  to  inspect  or  take 
copies  from  the  parish  accounts  is  only  a 
private  right:  and,  to  entitle  him  to  a  man. 
damns  ordering  such  inspection  to  be  granted, 
he  must  show  grounds  of  a  special  and  public 
nature  in  support  of  his  application. 

The  affidavit  in  support  of  an  application 
for  a  mandamus  to  the  churchwardens  of  a 
parish,  commanding  them  to  permit  the  ap- 
plicant, a  ratepayer,  to  inspect  and  take  ex- 
tracts from  their  books,  after  setting  out 
several  requests  by  the  applicant  to  the 
churchwardens,  for  leave  to  inspect  the  books 
and  copy  the  estimates  for  a  particular  church- 
rate,  and  a  refusal  by  the  churchwardens, 
stated  generally  that  these  requests  were 
made  "  bon&  fide,  and  for  the  purpose  of  duly 
enabling"  the  applicant  "and  others  of  the 
parishioners  and  ratepayers  to  take  part  in 
the  proceedings  of  the"  "  vestry  of  the  said 
parish,  and  that  he  and  they  might  properly 
understand  and  act  upon  the  business  to  be 
brought  before  it,  and  not  for  any  unlawful 
object."  The  affidavit  did  not  sUte  that  the 
rate  in  question,  or  any  rate,  was  about  to 
come  under  discussion.  Held,  that  the  affi- 
davit did  not  show  sufficient  grounds  for  a 
mandamus.     Ex  parU  Brigg;  881 

8.  Recovery  of. 

Of  additional  amount  of  borongh-rate  as- 
lessed  on  a  township,  upon  appeaL 


The  town  council  of  the  borongh  of  L. 
levied  a  borough-rate  under  atak  6  4  #  W. 
4,  e.  76,  8.  92 :  the  out-township  of  H.  being 
one  of  the  townships  assessed  for  saeb  ralew 
The  nte  was  duly  levied  and  paid.  The 
overseers  of  the  parish  of  L.  having  appealed 
to  the  borough  Quarter  Seseions  against  the 
nte,  the  Sessions  made  an  order  to  amend 
the  rate  by  increasing  the  amouit  at  which 
the  township  of  H.  was  assessed.  No  notko 
of  the  appeal  was  given  to  the  ovt-townshlps. 

The  overseers  of  U.  having  refused  to  pay 
the  additional  amount  assessed:  Held,  that 
the  remedy  of  the  town  council  of  L.,  If  any, 
for  enforcing  the  payment  of  such  additional 
rate  was  by  a  warrant  of  distresa  issued  bj 
the  mayor  or  two  justiees  for  the  borough, 
under  staL  7  W.  4  A  I  Vict.  e.  81,  s.  1 :  and 
not  by  a  mandamus  to  the  oversews  of  H.  to 
enforce  such  payment  B^gima  t.  (httnetrt 
of  ffun§Ut,  77S 

II.  Sewers-rate,  under  Nuisances  Removal  Act 
Limit  of  assessment^  98.  Nuisavccs  Rb- 
MOTAL  Act,  IIL 

III.  Rate  under  Public  Health  Act,  1848. 
Power  to  levy  retrospective  rates  under  sect 
89.  To  what  '*  charges  and  expenses"  ii 
applies,  940.  CoMMoa  Law  PB4>cu»i7Bm 
Acts,  IL  4. 

RECEIVER. 
Of  Metropolitan  Police.    Poucs,  IL 

RECOGNISANCES. 

By  appellant,  under  stat  20  A  21  Viet.  o.  43» 
s.  8.    HioHWAT  Act,  L 

REGISTRATION. 

I.  Of  bill  of  sale.    Bill  op  Salb. 

IL  Of  memorial  of  conveyance,  under  stai.  T 
Ann.  c.  20.    Cbijrcb  Buildiiio  Acts,  I. 

III.  Of  an  ornamental  design,  under  stat  i  4 
6  Vict  o.  100.    Patbst,  IU. 

REGUL^  GENERALBS. 
2  W.  4,  r.  2L 

Liabilities  of  bail,  327.    Acnov,  IV.  2. 

REMOVAL. 
Order  of.    Poob. 

RENT. 
Lahdlobd  ahd  Tbvart,  IIL 

REPAIR. 
Covenant  to.    Lahdlord  ahs  Tbbabt^  IL  L 

RETAINER. 
Of  attorney.    Attobbbt,  III. 


RIGHT  TO  BEGIN. 


STATUTB. 
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RIGHT  TO  BEQIN. 

I.  On  oross-demurrera,  71.  Towst  iMPftorx- 
»VT  Clausbs  Act,  I.  . 

IL  On  appeal,  under  f  tat  20  A  21  Viot  o.  43, 
against  dismissal  of  complaint  by  joitioes, 
20.     COMPAHT,  IL  2. 

SALE. 
VavnoB  AHD  Vbitdsb. 

8EASH0BB. 
NvisAHCBS  Rbmotal  Act,  L 

SCHEDULE. 
Bahkbupt  ahd  Ibsoltbht,  IL 

SEARCH. 
Proof  of.    Btidbncb,  I.  2,  L 

8ECRETART  OF  STATE. 

Order  of,  under  Local  GoTomment  Act,  1855. 
Local  GovBBirMEifT  Act. 

SEIZURE. 
Warranty  against.    Ihsubahcb,  L 

SERVANT. 
Mastbb  ahd  Sbbtant. 

BBRVICS. 
Dirine.    Ratb,  I.  2,  iL 

SETTLEMENT, 
or  pauper.    Poob,  L 

SHARES. 

COMPANT. 

SHALL  DEBTS  COURT. 

Small  Debts  Extension  Act  (City)  Jurisdiction. 
Role  as  to  costs,  where  action  brought  in 
superior  Court  Affidarit  that  plaintiif 
dwells  within  twenty  miles  of  defendant 
What  is  sufficient  particularity.  Meaning 
of  "  dwell." 

By  sect  118  of  the  London  (City)  Small 
DebU  EzCension  Act  (15  A  16  Vict  o. 
UxWi.,  local  and  personal,  public),  it  is  en- 
acted that  all  actions  which,  before  the  Act, 
might  haye  been  brought  in  the  Superior 
Courts,  where  the  plaintiif  dwells  more  than 
twenty  miles  from  the  defendant,  may  be 
brought  in  the  Superior  Court  at  the  election 
of  the  party  suing  (with  some  exceptions). 
By  sect  119,  in  other  cases,  for  which  a 
plaint  might  have  been  entered  under  the 
Act,  plaintiif  is  to  haye  no  costs  if  the  yer- 
dict  be  not  for  more  than  501.,  if  the  action 
be  founded  on  contract,  unless  the  Judge 
certify  that  the  action  was  fit  to  be  brought 
in  the  Superior  Court 


An  action  haying  been  brought  in  the 
Queen's  Bench,  by  two  joint  plaintiffs,  upon 
a  cause  arising  within  the  local  jurisdiction 
of  the  inferior  court,  on  contract,  and  a  yer- 
diet  of  less  than  50^.  haying  been  found, 
defendant  applied  to  depriye  plaintiffs  of 
costs,  on  affidayit  that  defendant  carried  on 
business  in  the  city  of  London  at  the  times 
of  the  cause  of  action  arising,  and  of  the 
commencement  of  the  action ;  that  the  plain- 
tiffs carried  on  business  at  Southwark,  with- 
in twenty  miles  of  the  residence  and  place 
of  business  of  defendant,  and  did  not,  as  de- 
ponent belieyed,  at  Uie  time  of  action 
brought,  dwell  more  than  twenty  miles  from 
defendant  No  place  of  business  or  residence 
was  more  particularly  described. 

Held  that  this  affidayit  was  sufficiently 
precise  to  call  for  an  answer. 

In  answer,  it  was  deposed  that  one  of  the 
plaintiffs  had  three  residences,  two  more  than 
twenty  miles  distant  from  defendant's  place 
of  business,  and  that  deponent  did  not  know 
of  defendant's  residence  unless  it  was  such 
place  of  business;  that  the  same  plaintiff 
had  also  a  dwelling-house  in  Westminster 
within  such  twenty  miles,  which  he  occupied 
for  three  or  four  months  only  in  the  year, 
for  the  purpose  of  attending  in  Parliament, 
of  which  he  was  a  member;  and  that  he  was 
resident  in  one  of  the  two  residences  first 
mentioned  at  the  time  when  the  action  was 
brought 

Held,  that  this  did  not  answer  defendant's 
affidayit  within  the  meaning  of  sect  118. 
Bailey  y.  Bryant,  840 

SOIL. 
Ownership  ot    Easbmbnt,  L 


Attobbbt. 


SOLICITOR. 


SPEOUL  JURY. 


Costs  of,  where  plaintiff  does  not  bring  causa 
on  for  trial,  901.  Patxnt,  II. 


Patbbt. 


Racb,  IL 


SPECIFICATION. 


STAKEHOLDER. 


STATUTB. 

I.  Construction  of.  Description,  in  an  amend- 
ing statute,  of  an  offence  created  by  a  former, 
the  procedure  and  punishment  being  altered. 
The  latter  statute  substitutiye,  not  cumula- 
tiye. 

Stat  19  G.  2,  c.  22,  s.  1,  which  imposes  a 
penalty  for  the  offence  of  throwing  ballast, 
Ac,  into  nayigable  riyers,  is  repealed  impli- 
edly by  tUt  54  G.  3,  o.  159,  s.  11,  which 
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STATUTE. 


STATUTES. 


proTides  a  different  punishment  for  the  same 
offence,  and  prescribes  a  different  mode  of 
prooedare. 

Although  the  preamble  of  slat  54  O.  3, 
e.  159,  states  the  expediency  of  repealing 
certain  other  statutes  (which  are  repealed), 
and  the  expediency  only  of  enlarging  stat 
19  G.  2,  0.  22.     Miehtlt  y.  Broton,  267 

IL  Conviction  and  punishment  under  one 
statute,  upon  summons  under  another,  pro- 
Tiding  a  different  punishment,  in  respect  of 
a  distinct  statutory  offence :  held  bad,  778. 

COHTICTIOM. 

STATUTE  OF  FRAUDS. 

(29  Car.  2,  c.  13.) 

Sect  17.  What  is,  what  is  not,  an  acceptance 
by  the  vendee. 

P.  purchased  of  defendant,  by  sample, 
some  wheat,  to  be  delivered  in  London  :  the 
contract  not  being  in  writing.  Defendant 
sent  the  wheat,  by  railway,  to  the  London 
station  of  the  railway  Company,  consigned 
to  P.,  and  informed  him  of  such  consign- 
ment. The  Company  warehoused  the  wheat, 
gave  notice  to  P.,  and  entered  the  wheat  in 
their  books  as  "  from"  defendant  "  to  P." 
The  usual  course  of  business  of  the  Compa- 
ny, in  warehousing  corn,  is  to  keep  it  for 
fourteen  days  free  of  charge,  after  which  time 
it  is  removed  by  the  consignee  or  delivered 
to  him  by  the  Company  at  his  expense.  It 
is  also  the  custom  for  the  consignee,  before 
finally  accepting  the  corn,  to  take  a  bulk 
sample  and  compare  it  with  the  purchase 
sample.  The  day  after  the  arrival  of  the 
wheat,  P.  sent  for  a  bulk  sample :  he  exa- 
mined it  the  next  day,  and  said  "do  not 
work  it"  (i.  e.  do  not  bring  it  home)  "  at 
present"  Afterwards,  on  the  same  day.  P., 
being  in  difficulties,  sent  to  his  creditors  to 
call  a  meeting  of  them  for  the  next  day  but 
one.  Defendant  and  other  creditors  attend- 
ed on  that  day.  Defendant  asked  for  an 
order  for  the  wheat,  which  P.  would  have 
given,  but  for  the  other  creditors,  who  inter- 
fered. Defendant  then  went  to  the  railway 
station,  stopped  the  wheat,  and  directed  the 
Company  to  hold  it  to  his  order. 

On  an  issue  to  try  whether  the  wheat  was 
the  property  of  P.'s  assignees  or  of  defend- 
ant: 

Held,  that,  assuming  the  transitus  to  have 
been  at  an  end  on  the  arrival  of  the  wheat 
at  the  Company's  warehouse,  there  was  no 
acceptance  of  the  wheat  by  P.  within  sect  17 
of  the  Statute  of  Frauds,  29  C.  2,  o.  3,  and 
that  therefore  the  property  never  vested  in 
P. 

SembU,  per  Lord  Campbell,  C.  J.,  that  the 
transitus  was  at  an  end.  NiekoUon  v.  Bow- 
«•»  172 


STATUTE  OF  LIMITATIONS. 

L  Stat  21  Jao.  1,  c.  16,  s.  3. 

1.  What  is,  what  is  not»  an  acknowledgmeat 
of  a  debt,  sufficient  to  save  the  operatioa 
of  the  statute.  Statement  of  debt  by 
bankrupt  on  presenting  petition. 

In  answer  to  a  plea  of  the  Statute  of  Li- 
mitations,  in  an  action  for  a  debt,  plaintiff 
proved  that,  within  six  years  of  action 
brought,  defendant  had  presented  a  petition 
for  arrangement  with  his  creditors,  under 
Stat  7  A  8  Vict  c.  70,  and  had  inserted  the 
debt  upon  which  the  action  was  brought  in 
the  account  of  his  debts :  and  his  proposal 
was  that  "  for  the  future  payment  or  com- 
promise of  such  debts  and  engagements," 
he  proposed  to  assign  all  his  estate  and 
effects  to  trustees. 

Held,  not  to  be  sufficient  to  take  the  casa 
out  of  the  statute,  as  not  showing  that  from 
which  the  Court  could  infer  an  vncondt- 
tional  promise  or  a  promise  upon  a  conditioa 
fulfilled.     Ettrett  v.  Robertson,  1$ 

2.  Plea  of,  to  a  claim  of  mandamus  under 
the  Common  Law  Procedure  Act,  1864 : 
held  bad,  940.  CoMXOir  Law  Pbocbdubs 
Acts,  II.  4. 

8.  What  is  a  sufficient  acknowledgment  » 
writing,  within  stat  9  O.  4,  Ok  14,  s.  1. 

Defendant,  in  order  to  take  a  debt,  pleaded 
as  a  set-off,  out  of  the  operation  of  the  Stat- 
ute of  Limitations,  gave  in  evidence  a  letter 
written  by  plaintiff  to  Q.,  a  third  person, 
stating  an  account  showing  the  existence  of 
the  debt  from  plaintiff  to  defendant  but  also 
that  a  balance  was  due  from  defendant  to 
plaintiff;  and  proposing  to  settle  the  matter 
upon  payment  by  defendant  to  plaintiff  of  a 
sum  named.  Defendant  hnd  not  acceded  t* 
the  proposal.  Held,  that  the  letter  was  not 
a  sufficient  acknowledgment  of  the  deVb 
within  Stat  9  O.  4,  c  14,  s.  1,  to  defeat  the 
Statute  of  Limitations.  Fromcia  v.  Hawker 
^>  1052 

II.  Stat  3  A  4  W.  4,  0.  27,  a.  14.    Acknow- 
ledgment of  title  by  person  in  poasesaioii. 

In  an  action  of  ejectment,  an  answer  ia 
Chancery,  put  in  within  twenty  yean,  by 
the  person  through  whom  the  defendant  ia 
^ectment  claims,  in  the  course  of  a  Chanoery 
suit  between  him  and  the  plaintiff  with  r»> 
ference  to  tlie  same  property,  and  containing 
an  admission  by  him  of  the  then  plaintiff's 
title,  is  a  sufficient  acknowledgment  of  tte 
plaintiTs  title,  within  stat  3  A  4  W.  4,  e. 
27,  s.  14,  to  prevent  the  action  in  ^eetment 
being  barred  by  that  statute.  Goodm  v.  J^b,  0 

STATUTSa 
I.  Gbhbbal  Pcbuc. 


STATUTES. 
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8  H.  7,  e.  lA.  (Costs  in  error),  336.  Costs, 
1.6. 

21  Jao.  1,  e.  7.    (PenaUies  for  dronkenness), 

778.      CORVICTION. 

21  Jm.  1,  c.  16.  (Limitation  of  metions). 
Statute  op  LimitationSi  L 

5  Stat  13  Car.  2,  e.  2,  s.  10.  (Donble  coats  to 
sucoessful  defendant  in  error),  336.  Costs, 
1.6. 

29  Car.  2,  e.  3.  (Statute  of  Frandi).  Statvts 
OP  Fkadds. 

1  W.  A  M.  seas.  1,  e.  8.  (Oaths  of  allegiance 
and  supremacy),  319.    Attoriiet,  II.  2. 

13  A  14  W.  3.  (Oath  of  abjaration),  319. 
Attorhbt,  II.  2. 

7  Ann.  o.  20,  s.  6.  (Registration  of  memorial 
of  conveyance),  322.  Church  Buildirg 
Acts,  I. 

17  G.  2,  e.  3,  8. 1.  (Notice  of  poor-rates),  780. 
Rate,  I.  2,  iL 

17  G.  2,  c.  38,  s.  12.  (Rateability  of  inhabit- 
ants remoTing),  330.    Cohmissioners,  V. 

19  G.  2,  0.  22,  s.  1.  (Fenalties  for  shooting 
baMast  in  havens  and  rivers),  267.  Statute, 
I. 

Z9  &  40  G.  3,  0.  99.     (Pawnbrokers). 

Sect.  26.  (Distribution  of  penalties),  809. 
Pawnbroker. 

54  G.  3,  0.  159,  s.  11.  (Penalties  for  shooting 
ballast  in  havens  and  rivers),  267.  Statute, 
I. 

66  G.  3,  c.  139,  s.  1.  (Proceedings  by  justices 
on  binding  parish  apprentices),  164.  Evi- 
]>BECE,  I.  2,  ii. 

1  A  2  G.  4,  c.  78.  (Bills  of  Exchange),  59. 
Bills  or  Exchahoe,  I. 

8  G.  4,  0.  72.  (Church  Building).  Church 
Building  Acts. 

8  G.  4,  c.  126.  (Turnpike  Roads  Amendment), 
84.    Turnpike,  I. 

4  G.  4,  c.  95.  (Turnpike  Roads  Amendment), 
80.    Turnpike,  II. 

6  G.  4,  c.  50,  8.  .34.  (Costs  of  special  jury), 
961.     Patent,  II. 

9  G.  4,  e.  14.  (Limitation  of  actions).  Stat- 
ute OP  Limitations,  I.  3. 

10  G.  4,  0.  44.    (Police  Improvement). 

Sect.  16.  (Property  vested  in  Receiver), 
165.    Weights  and  Measures,  II. 

1  A  2  W.  4,  c.  32.  (Game),  502.  Rate,  L  1, 
iii.  874.   Landlord  and  Tenant,  II.  2. 

1  A  2  W.  4,  c.  37.    (Truck  Act).    Truck  Act. 

8  A  4  W.  4,  c.  27.    (Limitation  of  real  actions). 

Sect.  14.  (Acknowledgment  of  title  by  per- 
sons in  possession),  6.  Statute  op  Limi- 
tations, II. 


5  A  6  W.  4,  c.  50.     (Highway  Consolidation 
Act).    Highway  Act. 

5  A  6  W.  4,  c.  63.    (Weights  and  Measures 
Amendment). 

Sects.   21,   28.     (Stamping  by  inspectors), 
165.    Weights  and  Measures,  I. 

5  A  6  W.  4,  c.  76.  (Municipal  Corporations). 
Municipal  Corporations  Reform  Act. 

7  W.  4  A  1  Vict  c.  45.  (Public  notices  and 
proclamations),  789.     Rate,  I.  2,  ii. 

7  W.  4  A  1  Vict  c.  81,  «.  1.  (Distress-warrant 
for  borough-rates),  775.    Rate,  I.  3. 

1  A  2  Vict.  e.  110.  (Insolvent  Debtors). 
Bankrupt  and  Insolybnt. 

2  A  3  Vict  c.  71.    (Metropolitan  Police  Courts). 

Sect  47.  (Payment  of  penalties  to  Re- 
ceiver),  276.    Police,  II. 

3  A  4  Vict  c.  97.     (For  regulating  Railways). 

Sect  16.  (Punishment  for  obstructing),  20. 
Company,  II.  2. 

5  A  6  Viet  e.  97,  s.  2.  (Costs  to  successful 
defendant  in  error),  336.    Costs,  I.  6. 

5  A  6  Vict  e.  100.  (Copyright  of  designs), 
761.    Patent,  IIL 

6  A  7  Vict  c.  36.  (Exemption  of  Literary 
Societies  from  Poor-Rate),  88.    Rate,  1. 1,  i. 

6  A  7  Vict  c.  37.  (Church  Building).  Churcb 
Building  Acts. 

6  A  7  Vict  c.  73.     (Attorneys). 

Sect.  7.  (Admission  of  graduates  as  at- 
tomeys),  417.    Attorney,  II.  1. 

7  A  S  Vict  0.  70.  (Arrangements  between 
Debtors  and  Creditors),  16.  Statute  oi 
Limitations,  I.  1. 

7  A  8  Vict  c.  96.  (Insolvency  and  Bank- 
ruptey  Amendment). 

Sect  57.  (Arrest  on  final  process),  179. 
Action,  IV.  1. 

8  A  9  Vict  e.  18.  (Lands  Clauses  Consolida- 
tion).   Lands  Clauses  Consolidation  Act. 

8  A  9  Vict  c.  20.  (Railway  Clauses  Consolida- 
tion). Railway  Clauses  Consolidation 
Act. 

8  A  9  Vict  c.  100.     (Lunacy).     Lfnatio. 

9  A  10  Vict  0.  66.     (Orders  of  Removal). 

Sect  1.  (Exclusion  of  period  of  imprison- 
ment in  computation  of  five  years'  resi- 
dence), 262.     Poor,  I.  2,  i. 

10  A  11  Vict  0.  34.  (Towns  Improvement). 
Towns  Improyement  Clauses  Act. 

10  A  11  Vict  c.  89.     (Police  of  Towns). 

Sect.  29.  (Summons  for  drunkenness  and 
riotous  behaviour),  778.     Conyiction. 

11  A  12  Vict  c.  43.    (Jervia'a  Act). 
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STATUTES. 


SURCHARGE. 


S«ct«1.  (Adjournment  of  snmmoni),  778. 
Conviction. 

Beet.  11.  (Limitation  of  time  for  laying 
oompiaint),  41.  Mstbopoutan  Build- 
ing Act,  III. 

Beet  14.  (Information,  negatiTing  sUtntorjr 
exemption),  401.     Byidsncx,  II. 

11  ft  12  Viot  0.  40.    (Beerhonses),  401.    Eti- 

DENCB,  II. 

11  k  12  Vict.  e.  63.  (Public  Health,  1848). 
Public  Hkalth  Act. 

11  A  12  Vict  c.  91.  (Audit  of  parochUl  and 
union  accoanU). 

Sect.  9.  (Proceedings  by  auditors  to  re- 
cover), 935.     AuDiTOB,  IL 

11  k  12  Vict,  c  111.  (Poor).  SUtus  of  irre- 
movabiliiy,  409.    Poor,  I.  2,  iu 

12  k  13  Vict.  0.  45.  (Quarter  Sessions  Proce- 
dure). 

Sect.  7.  (Amendment  of  order  or  judgment, 
on  certiorari),  749.    Certiorari,  II. 

12  k  13  Viot  c.  100.  (Banlcrupt  Law  Con- 
Bolidation).    Bankrupt  and  Insolybnt. 

15  k  16  Vict  0.  51.    (Copyhold  Act). 

Sect  16.  (Claim  of  lord  for  compensation 
on  enfranchisement),  184.    Manor,  I. 

15  A  16  Vict  0.  76.  (Common  Law  Procedure, 
1852).     Common  Law  Procbdubb  Acts. 

16  k  17  Vict  0.  90.  (Assessed  Taxes),  611. 
Taxrd  Cart. 

16  k  17  Viot  0.  96.    (Lunacy).    Lunatic. 

16  k  17  Vict  0.  97.  (Borough  and  County 
Lunatic  Asylums). 

Sect  97.  (Order  of  a4Judioation  and  main- 
tenance), 782.    Appeal,  II.  8. 

17  k  18  Vict  e.  86.  (Bills  of  sale).  Bill  of 
Sale. 

17  k  18  Vict  0.  38.    (Gaming  Houses). 

Sect  8.  (Payment  of  penalties),  270.  Po- 
lice, II. 

17  k  18  Vict  0. 125.  (Common  Law  Proce- 
dure, 1854).  Common  Law  Procedure 
Acts. 

18  k  19  Viot  e.  67.  (Summary  prooeedings 
on  Bills  of  Exchange),  59.  Bills  of  Ex- 
change, I. 

18  k  19  Vict  0.  121.  (Nuisances  Removal, 
England).    Nuisances  Removal  Act. 

18  k  19  Vict  c.  122.  (MetropoliUn  Building, 
1855).    Metropolitan  Building  Act. 

19  k  20  Vict  c.  55.  (Church  Building). 
Church  Building  Acts. 

20  Vict  c.  19.  (Relief  of  Poor  in  extra-pa- 
rochial places),  813.    Poor,  I.  2,  iii. 

21  k  22  Vict  c.  98.  (Local  Government).  Lo- 
cal Government  Act. 


IL  Local  and  Personal,  Pubuc 

12  G.  1,  c  38.  (River  Bun  Navigatioa),  U7. 
Basement,  I. 

2  G.  2,  e.  X.  (Spitalfields  parish),  633.  Me- 
tropolis Local  Manaobmbnt  Act. 

26  G.  2,  c.  xeviiL  (Spitalflelds  workhouse), 
633.  Metropolis  Local  Manaoemebt  Act. 

37  G.  3,  0.  Ixxix.  (Spitalflelds  Parish  AeU 
Amendment),  633.  Metropous  Local  Ma- 
naobmbnt Act. 

53  G.  3,  e.  Ixxiii.  (Kidderminster  Paving), 
770.  Municipal  Corporationi  Rbfobm 
Act,  IV. 

1  &  2  G.  4,  e.  xviL  (Wades  MUl  Roads),  51L 
Taxed  Cart. 

1  A  2  Vict  c  xxxiii.  (Birkenhead  Improve- 
ment), 330.      COMMISSIORBRS,  V. 

2  A  3  Viot  c.  xxiL  (Weannouth  and  Tjn^ 
Bridge  Turnpike),  80.     Turnpike,  IL 

8  A  0  Vict  0.  cxo.  (South  Wales  Railway), 
875.    Lands  Clauses  Consolidation  Act. 

13  k  14  Vict  e.  IxiiL  (Tyne  Improvenent), 
516.    Ratb,  I.  1,  V. 

15  A  16  Vict  0.  IxxviL  (Small  DebU  Bxtsa- 
sion  City),  340.    Small  Debts  Coumr. 

17  ft  18  Vict  e.  clxxxitL  (Blackburn  Im- 
provement),  71.  Towns  Impkovmmbr 
Clauses  Act,  I. 

20  k  21  Vict  c  elxxL    (Tyne  Aete 
ment),  516.    Ratb,  L  1,  v. 


Of 


STEWARDa 
Race,  L 


STOPPAGE  IN  TRANSITU. 
Vendor  and  Vend^b,  IIL 

STREET. 

Within  meaning  of  Towns  ImprowneBi 
Clauses  Act  Towns  Improvbmbbt  Clavim 
Act. 

SUGGESTION. 

By  defendant,  of  plaintiff  having  failed  to  pro- 
ceed, under  sect  101  of  the  Common  Law 
Procedure  Act,  1852,  399.  Common  Law 
Procedure  Acts,  I.  8. 


SUICIDE. 
Avoidance  of  policy  by.    Bamkkvpt 

SOLVENT,  L  2. 

SUPREMACY. 
Oath  o&    Attornet,  U.  2. 

SURCHARGE. 
By  auditor  of  union.    Auditor,  IL 


Ajnbi- 


SURETY. 
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SURETY. 
Peixcipal  ahd  Surbtt. 

SURVBYOR. 
Of  highways.    Hiohwat  Act. 


TAXED  CART. 

What  is,  under  a  looal  Act,  1  A  2  0. 4,  e.  ZTiL 
Taxing  nnder  stat  16  A  17  Viet.  e.  00. 

A  local  Aet  provided  that  tbefs  should 
be  charged,  as  toll  at  a  certain  tampike-gate, 
"for  erery  horse  or  other  beast  drawing" 
"any  taxed  cart,"  M,  Held,  that  a  cart 
which  had  been  taxed,  in  the  previons  year, 
under  stat.  16  A  17  Vict  c.  00,  Schedule 
(D),  was  a  taxed  cart  within  the  meaning 
of  the  local  Act.    Purd^  ▼.  Smith,  611 

TENANT. 
Lamdlou)  ixD  Tbmaxt. 

TIMBER. 
License  to  cut  Lavdlobd  awd  TsxAirr,  II.  1. 


Bats,  1. 1,  It. 


TITHE. 


TITLE. 


Acknowledgment  of,  within  stat  3  A  4  W.  4, 
0. 37,  s.  14,  6.  Statutb  op  Limitatioxs,  IL 

TOLL. 

I.  Exemption  of  clergymen  on  duty  within 
their  parish  from  tarn  pike  tolls,  under  stat 
8  O.  4,  c.  126,  s.  82.  Construction.  **  Paro- 
chial duty,"  Ac.  "Curate," 34.  Turhpikk,!. 

XL  Liability  of  the  tolls  of  Waterloo  Bridge 
to  Land-Tax,  218.    Labd-Tax. 

TOWING-PATH. 
Eamvbxt,  I. 

■ 

TOWN  COUNCIL. 

MUBICIPAL  C0BP0BATI058  RbPORM  AoT. 

TOWNS  IMPROVEMENT  CLAUSES  ACT, 

1847. 

(10  A  11  Vict  c  84.) 

L  Incorporation  of,  and  of  Railways  Clauses 
Consolidation  Act,  1845,  with  Blackburn 
Improvement  Act  Form  of  recovery,  by 
Corporation,  under  the  special  Act,  of  ex- 
penses of  paving  and  sewerage.  Right  to 
begin  on  cross-demurrers. 

Sect  84  of  The  Blackburn  Improvement 
Act  (17  A  18  Vict  c.  dxxxiii.)  enacts  that 
in  case  of  refusal  by  any  owner  of  a  house 
to  pave,  sewer,  Ac,  the  streets  on  which  a 


frontage  abuts,  the  Corpoi%tion  of  BUcb- 
bum  may  execute  the  works,  and  the  ex- 
penses "  may  be  recovered"  "  as  damages" 
from  such  owner. 

Sect  149  of  The  Towns  Improvement 
Clauses  Act,  1847  (10  A  11  Vict  c.  34), 
which  is  incorporated  with  the  special  Act, 
provides  that  "the  commissioners  may  re- 
cover" all  expenses  due  to  them  under  the 
Act  from  any  owner  "  from  such  owner  in 
the  same  manner  as'  damages,  or  in  an  action 
of  debt  in  any  of  the  superior  Courts,  or  in 
any  other  court  having  jurisdiction."  Sect 
1  of  the  same  Aet  provides  that  its  clauses, 
in  each  case,  "shall  apply  to  the  town  or 
district"  comprised  in  the  special  Act,  "save 
so  far  as  they  shall  be  expressly  varied  or 
excepted  by  any  such  Act" 

Sect  140  of  The  Railways  Clauses  Conso- 
lidation Act,  1845  (SAW  Vict  c.  20),  also 
incorporated  with  the  special  Act,  provides 
that  "  in  all  cases  where  any  damages,  costs, 
or  expenses  are  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  directed 
to  be  paid,  and  the  method  of  ascertaining 
the  amount  or  enforcing  the  payment  there- 
of is  not  provided  for,  such  amount,  in  case 
of  dispute,  shall  be  ascertained  and  deter- 
mined by  two  justices,"  who  may  issue  a  dis- 
tress warrant  upon  non-payment 

In  an  action  by  the  Corporation  to  recover 
from  an  owner  the  expenses  incurred  by 
them  in  paving  a  street  abutting  on  his 
frontage,  the  declaration  not  stating  the 
amount  claimed : 

Held,  on  demurrer  to  the  declaration,  that 
the  provisions  of  sect  149  of  The  Towns 
Clauses  Improvement  Act,  1847,  were  "ex- 
pressly varied  and  excepted,"  within  the 
meaning  of  sect.  I  of  that  Act,  by  sect  34 
of  the  special  Act :  that  therefore,  the  cor- 
poration had  not  the  option  of  enforcing  an 
unliquidated  claim  for  expenses  by  an  action 
at  law,  but  were  confined,  in  such  cases,  to 
the  remedy  prescribed  by  sect  34  of  the 
special  Act,  and  sect  140  of  The  Railways 
Clauses  Consolidation  Act,  1845,  vis.,  the  re- 
covery of  the  expenses  as  damages  before 
Justices. 

On  cross-demurrers  by  plaintiff  and  de- 
fendant, plaintiff  begins.  Mayor  of  Black* 
hum  V.  ParkinfOHf  71 


II.  Sect  53.  Repairing  by  Commissioners, 
under  a  special  improvement  Act,  of  a  street, 
although  a  public  highway,  not  "thereto- 
fore" well  and  snfllciently  paved.  Construe- 
tion  of  "  theretofore." 

The  Towns  Improvement  Clauses  Act,  1847, 
10  A  11  Vict  c.  84,  s.  53,  enacts  that  "if 
any  street  although  a  public  highway  at  the 
passing  of  the  special  Act  have  not  thereto- 
fore been  well  and  sufBcicntly  paved  and 
flnirgcd  or  otherwise  made  good,  the  Commis- 
sioners'* appointed  under  a  specinl  Improve- 
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ment  Act  iniiy  do  the  neeetsary  repairs  to 
any  such  Btrcet,  and  charge  tho  expenses  on 
the  adjoining  occupiers.  Held,  that  a  street 
which  WAS  a  public  highway  at  the  passing 
of  a  special  Improvement  Act,  and  was  at 
that  time  insufficiently  pared,  but  had  be- 
fore then  been  once  sufficiently  paved,  was  not 
a  street  within  the  meaning  of  the  section ; 
for  that  the  word  "theretofore"  referred  to 
any  time  before  the  passing  of  the  special 
Act,  not  to  the  time  of  the  passing  of  that 
Act.  Great  Wcttem  Bailteay  Company  v, 
Weut  Bromfpich  Improvement  Commitnonertt, 

806 

TRADB. 
Tools  of.    Landlord  akd  Tbhaht,  III.  1. 

TRUCK  ACT. 

(1  A  2  W.  4,  0.  37.) 

Beets.  3,  9.  Payment  of  wages  by  an  order  for 
goods.  Area  of  jurisdiction  of  justices.  Lo- 
cality of  offence. 

The  wife  of  an  artificer  received,  as  his 
agent,  from  the  master,  in  payment  of  wages 
due  to  her  husband,  a  written  order  which, 
by  the  master's  direction,  she  took  to  his 
office  and  exchanged  fur  another,  given  her 
by  the  clerk  there ;  this  she  presented  at  a 
shop  close  by  named  to  her  by  the  clerk,  and 
received  goods  only.  The  master  was  con- 
Ticted  under  the  Truck  Act  (1  A  2  W.  4,  c. 
37,  s.  9),  for  paying  wages  otherwise  than  in 
current  coin.  The  place  where  the  first  order 
was  given  to  her  was  within  the  jurisdiction 
of  the  justices  ;  but  the  office  where  the  se- 
ooud  order  was  given,  and  the  shop,  were 
not.  Held,  that  the  conviction  was  right; 
and  that  the  offence  was  complete  at  tho  time 
of  the  delivery  of  tho  first  order.  Ather- 
emilh  V.  Di-ury,  46 

TURNPIKE. 

Construction  of  Turnpike  Acts. 

I.  3  O.  4,  0.  126,  8.  32.  Exemption  of  clergy, 
men  "on  parochial  duty  within"  ''their  pa- 
rish" from  tcills.  Construction.  Who  is  a 
«<eurate"  within  the  Act* 

The  Qeneral  Turnpike  Act,  3  G.  4,  c.  126, 
s,  32,  enacts  that  no  toll  shall  be  demanded 
or  taken,  by  virtue  of  any  Act,  on  any  turn- 
pike road,  ''from  any  rector,  vicar,  or  curate 
going  to  or  returning  from  visiting  any  sick 
parishioner,  or  on  other  his  parochial  duty 
within  his  parish." 

Held,  that  this  exempts  a  earat«  who,  in 
going  to  perform  duty  in  a  parish,  passes 
through  a  turnpike  gate  in  another  parish 
from  payment  of  toll  at  such  gate. 

A  clergyman  of  the  established  church 
who,  during  the  raoanoy,  by  resignation,  of 
the  living  of  a  parish,  has  been  requested  by 


the  churchwardens  to  perform  the  dnty  of 
curate,  and  has  been  authorized,  by  a  letter 
sent  by  the  bishop's  direction,  bot  withoat 
license  under  the  bishop's  hand  and  seal,  to 
perform  such  duty,  is  a  curate  within  tlM 
above  enactment.     Temple  \.  JOickimsou,  S4 

II.  Agreement,  by  the  trustees  of  two  different 
turnpike  roads,  for  the  repair  of  a  part  ec«i- 
mon  to  both :  who  are  bonnd  by  it.  Local 
Act  incorporating  Poblie  Health  Act.  Con- 
struction, as  to  application  of  tolls. 

The  respective  trustees  \pf  two  dilferent 
turnpike  roads  agreed,  in  1829,  that  tho 
main  street  of  the  borough  of  O.,  through 
which  street  the  two  roads  passed,  and  which 
had  been  treated  as  common  to  the  twe 
trusts,  should  in  future  be  repaired  by  one 
trust  alone,  and  that  the  other  tmst  should 
contribute,  annually,  a  certain  sum  towards 
those  repairs,  as  long  as  the  said  portion  of 
road  should  remain  common  to  both  trostt, 
and  be  repaired  as  aforesaid. 

In  an  action  by  the  repairing  trnsteeit  t« 
recover  from  tho  contributing  trustees  theii 
share  due  under  the  agreement  in  respect  of 
the  repairs : 

Held,  that  the  trustees  had  power  to  make 
such  an  agreement,  under  stat.  4  O.  4,  e.  95^ 
s.  78 ;  and  that  the  succeeding  tmsteea  wert 
bound  by  the  agreement  until  it  was  deter- 
mined by  notioe  from  either  side. 

A  local  Act  (2  ilk  3  Vict  c.  xxii.),  for  tho 
repairing  of  the  road  under  tho  tmat  of 
the  contributing  trustees  (the  defendants )» 
passed  after  the  making  of  the  above  agree- 
ment, provided  that  it  should  not  be  lawful 
for  the  said  trustees  to  apply  the  tolls  or 
moneys  coming  to  their  hands  under  the  Act* 
"  in  repairing  or  amending  any  part  of  the 
said  turnpike  roads  in  any  town  or  place 
which  is  or  shall  be  paved  or  repaired  by 
any  commissioners  or  trustees  for  executing 
any  local  Act  of  Parliament."  Held,  thai 
the  fact,  that  the  borongh  of  G.  had  bee* 
brought  within  the  provisions  of  The  Pub- 
lic Health  Aft,  1848  (11  A  12  Vict,  c  63X 
did  not  render  the  agreement  void  under  the 
local  Act.     Stoinburue  v.  Robinevn,  8t 

UNDERSHERIFF. 

Appeal  to  Exchequer  Chamber,  upon  a  point 
reserved  by  him,  969.  Vkhdob  ahd  Vkv* 
DEE,  IV.  2. 

UNIVER8ITT. 

Graduates  of.  Admission  as  attorneys,  417. 
Attoritet,  II.  1. 

VENDOR  AND  VENDEE. 
I.  Warranty. 

Of  soundness  of  a  horte.    Congenital  de- 
fect, when  a  breach,  1.    Wakiia]«tt. 


VENDOR  AND  VENDEE. 
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IL  Principal  and  agent. 

1.  Sale  to  agent  of  nndisclosedprincipaL  Ven- 
dor's right  to  elect. 

H.,  a  eommisaion  agent,  known  by  plain- 
tiff to  be  such,  ordered  goods  of  plaintiff,  in 
Angnst,  1857,  in  pursaanoe  (though  not  to 
plaintiff's  knowledge)  of  defendant's  orders. 
Plaintiff  sent  the  goods  to  U.,  with  iuToices 
debiting  him  with  the  price :  and  he  was 
entered  in  plaintiff's  books  as  the  purchaser. 
By  the  course  of  dealing  the  price  became 
dne  in  cash,  minus  discount,  on  the  last 
Friday  in  October,  1857.  H.  had  been  em- 
ployed for  many  years  by  defendant  (a  mer- 
chant carrying  on  business  in  London  and 
Canada)  to  buy  goods  for  him,  defendant 
giving  H.  acceptances  from  time  to  time,  in 
order  to  put  him  in  funds  to  meet  the  cur- 
rent account  The  goods  were  sold  by  plain- 
tiff in  the  unfinished  state;  H.  got  them  fin- 
ished, and  rein  voiced  them  to  defendant  as 
from  himself,  charging  the  cost  price  of  the 
goods,  and  also  the  cost  of  finishing ;  and, 
separately,  a  commission  for  himself.  H. 
sent  the  goods,  when  finished,  to  defend- 
ant's shipping  agent,  to  be  shipped  for  de- 
fendant to  Canada.  On  1.3th  October,  1857, 
defendant  suspended  payment,  having,  be- 
tween August  and  that  date,  sent  H.  accept- 
ances more  than  sufficient  to  cover  the  price 
of  the  goods  and  of  all  other  goods  purchased 
by  H.  for  him,  which  bills  had  been  dis- 
eounted  by  H.  and  were  then  in  the  hands 
of  third  persons,  having  still  to  run.  U. 
did  not  pay  plaintiff,  either  on  the  last 
Friday  in  October,  1857,  or  at  any  time.  On 
16th  October,  1857,  H.  sent  defendant  his 
account  current,  including  the  invoice  made 
out  by  him  for  the  goods,  crediting  himself 
with  the  price  of  the  goods,  and  debiting 
himself  with  the  amount  of  the  bills,  the 
balance  being  in  defendant's  favour.  On 
19th  November,  1857,  H.  first  informed 
plaintiff  that  defendant  was  H.'s  principal 
in  the  purchase.  Plaintiff  took  no  proceed- 
ings in  the  matter  till  September,  1858,  when 
he  commenced  the  present  action.  After 
10th  November,  1857,  and  before  suit,  de- 
fendant arranged  with  the  holders  of  the 
bills  discounted  by  II.,  as  above  stated,  to 
give  them  promissory  notes  for  the  amount. 
The  notes  became  due  and  were  dishonoured ; 
whereupon,  and  before  suit,  defendant  ar- 
ranged, by  way  of  composition,  to  give  the 
holders  fresh  acceptances,  at  12«.  M.  in  the 
pound  on  the  amount  of  the  notes.  These 
acceptances  were  still  running  when  this 
action  was  commenced,  H.  being  a  party  to 
both  renewals.  At  the  trials  defendant  con- 
tended that  H.  was  the  principal  in  the  pur- 
chase from  plaintiff,  and  that  there  was  a 
resale  from  H.  to  defendant,*  but  the  jury 
found  that  H.  purchased  as  agent  for  de- 
fendant. 
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Held  that,  assuming  on  this  finding  that 
plaintiff  had  a  right,  on  19th  November, 
1857,  to  elect  whether  to  sue  defendant  or 
H.,*he  must  either  be  taken  by  his  conduct 
to  have  elected  to  look  only  to  H-,  and  not 
to  charge  defendant;  or  that,  if  not  to  be 
taken  to  have  made  that  election,  he  had, 
by  lying  by  during  an  unreasonable  time, 
and  thereby  inducing  defendant  to  alter,  for 
the  worse,  his  position  towards  H.,  pre- 
cluded himself  from  recovering  against  de- 
fendant. 

Quasre,  whether  plaintiff  had,  on  I9th  No< 
vember,  1857,  a  right  of  election  between  H. 
and  defendant,  or  whether  he  was  not  bound 
to  look  to  H.  alone.     Smetkunt  v.  Mitehtll, 

622 

2.  Sale  by  auction,  "  without  reserve."  Bid- 
ding by  owner.  How  far  auctioneer  is 
agent  for  owner,  and  for  bidder,  295.  Auc- 
tion. 

III.  Stoppage  in  transitu. 

Of  wheat  sent  by  consignor,  and  warefionsed 
by  Railway  Company,  in  the  name  of  con- 
signee, 172.    Statutb  op  Frauds. 

IV.  Delivery  and  acceptance. 

I.  Sale  of  cargo  described  as  within  certain 
limits.  **  Buyers  to  pay  for  any  excess." 
**  Payment  in  exchange  for  shipping  do- 
cuments." Effect  of  variance  between  in- 
voice and  shipping  documents,  and  of 
cargo  not  being  within  the  limits. 

(1).  The  declaration  stated  that  defend- 
ants, as  plaintiffs'  del  credere  agents,  sold  to 
D.  a  cargo  of  wheat,  stated  in  the  contract 
note  to  consist  of  **  about  2000  quarters,  say 
from  1800  to  2200  quarters,  at  the  price  of 
52«.,  say  fifty-two  shillings,  per  delivered 
quarter  of  492  lbs.,  free  on  board  at  Tagan- 
rog, and  including  freight  and  insurance  to 
any  safe  port  in  the  United  Kingdom,  call- 
ing  for  orders  as  usual."  "  The  measure,  for 
the  sake  of  invoice,  to  be  calculated  at  the 
rate  of  100  chetwerts,  equal  to  72  quarters. 
Sellers  guaranty  delivery  of  invoice  weight, 
sea  accidents  excepted.  Buyers  to  pay  for 
any  excess  of  weight,  unless  it  be  the  result 
of  sea  damage  or  beating.  Payment,  cash 
in  London,  in  exchange  for  usual  shipping 
documents."  That  D.,  the  purchaser,  was 
the  principal  of  defendants,  and  was  not  then 
disclosed  to  plaintiffs.  That  the  contract  was 
made  on  the  terms  that  defendants  should 
be  del  credere  agents,  and  responsible  to 
plaintiffs  for  the  solvency  of  and  perform- 
ance of  the  contract  by  defendants'  unnamed 
principal,  and  for  the  payment  of  the  price 
of  the  cargo.  That  D.  was  afterwards  de- 
clared by  defendants  to  be  their  principal, 
and  that  in  due  time  plaintiffs  were  ready 
and  willing,  and  offered  to  deliver  to  de- 
fendants and  to  D.  the  usual  shipping  do- 
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ouments,  in  exchange  for  the  inroice  priee. 
That  D.  became  insolvent,  and  bad  not  ac- 
cepted the  documents,  or  paid  for  the  cargo. 
Breach :  that  defendants  would  not  perform 
the  contract,  or  procure  its  performance  \>j 
J>.,  or  pay  the  price,  or  be  responsible  to 
plaintiffs  for  the  non-pajment  and  non-per- 
formance bj  D. 

Plea.  That  the  carg^was  stated  in  the 
said  documents  to  consist  of  3077  cbetwerts, 
making  a  greater  quantity  than  2200  quar- 
ters, at  the  said  rate  of  72  quarters  to  100 
ehetwerts.  That  plaintiffs  wrongly  and  in- 
correctly stated  in  the  inroice  that  the  cargo 
consisted  of  2200  quarters  only.  That  at  the 
time  when  plaintiffs  offered  to  delirer  the 
said  documents  to  defendants  and  to  D.,  and 
when  D.  so  refused  to  accept  them,  the  cargo 
was  at  sea,  and  neither  defendants  nor  D. 
had  any  knowledge  of  the  quantity  of  wheat 
in  the  said  cargo,  except  from  the  said  docu- 
ments :  wherefore  D.  refused  to  accept  them. 

Replication.  That  the  cargo  was  a  cargo 
consisting  of  about  2000  quarters,  and  of 
more  than  1800  and  less  than  2200  quarters, 
of  492  lbs.,  and  the  deliTered  quarters,  on 
the  discharge  of  the  cargo,  were  less  than 
2200. 

On  demurrer  to  the  replication, 

Held,  that  defendants  were  not  liable  for 
D.'s  refusal :  for  that  plaintiffs  were  bound 
to  make  out  the  invoice  from  the  bill  of  lad- 
ing upon  the  estimate  of  100  ehetwerts  to  72 
quarters ;  and  that  D.  was  entitled  to  refbse 
to  accept  the  bill  of  lading,  as,  by  accept- 
ing it,  he  would  have  become  liable  to  pay 
for  the  excess,  if  any,  above  2200  quarters ; 
whereas,  under  the  contract,  2200  quarters 
was  the  maximum  quantity  that  plaintiffs 
could  call  upon  him  to  take. 

(2).  In  a  second  action  upon  a  similar 
contract,  defendants  pleaded  that  the  cargo, 
at  the  time  of  shipment  and  at  all  times 
subsequent,  consisted  of  less  than  1800  quar- 
ters, both  according  to  the  said  measure  of 
100  ehetwerts  equal  to  72  quarters,  and  ac- 
cording to  the  said  measure  that  each  quar- 
ter was  to  weigh  492  lbs. 

On  demurrer,  held  a  good  plea :  for  that 
the  stipulation  as  to  subsequent  payment  for 
excess  applied  6nly  to  an  excess  which  still 
left  the  cargo  within  the  limits  of  1800  and 
2200  quarters :  and  that  the  shipping  docu- 
ments, which  in  this  case  set  out  the  cargo 
at  a  quantity  within  those  limits,  were  not 
intended  to  be  conclusive  for  the  purposes 
of  payment  for  and  acceptance  of  the  cargo. 
Tamvaeo  v.  Xetots,  581,  592 

2.  Action  for  goods  sold  and  delivered.  De- 
livery of  excess.    Vendee  may  r^ect 

Action  for  goods  sold  and  delivered.  Plea, 
never  indebted.  It  appeared  on  the  trial 
that  defendant  ordered  of  plaintiffs  specified 


quantities  of  particular  kinds  of  eroekery,  to 
be  sent  to  him  by  railway.  Plaintifei  sent  a 
crate  containing  a  smaller  quantity  of  the 
particular  goods,  also  other  goods  not  ordered, 
and  of  such  a  nature  as  to  be  diftinguiabaUb 
from  the  others :  and  they  sent  one  invoice 
debiting  defendant  with  the  contents  of  the 
whole  crate.  Defendant  refused  to  receive 
them,  assigning  as  his  reason  that  they  were 
out  of  time.  At  the  trial,  before  tbe  under- 
sheriff,  the  objection  was  taken  that  defend- 
ant was  not  bound  to  take  any  part  of  the 
goods,  because  of  the  manner  in  which  they 
were  sent,  accompanied  by  goods  not  ^- 
dered.  Leave  to  enter  a  nonsuit  on  this 
ground  was  given,  subject  to  which  tbe  case 
went  to  the  jury,  and  the  plaintiffs  bad  a  ver- 
dict for  the  goods  ordered. 

Held,  by  Lord  Campbell,  C.  J.,  and  Wight- 
man,  J.,  that,  under  these  cireumstanees,  the 
vendor  had  not  furnished  the  goods  so  that 
the  vendee  was  bound  to  ac^pt  then,  and 
that  there  ought  to  have  been  a  nonsuit. 

Held  by  Coleridge,  J.,  and  Erie,  J.,  that 
the  vendee  might  have  taken  his  own  goeda^ 
and  rejected  the  excess. 

The  Court  being  equally  divided,  tbe  rala 
dropped. 

Rule  made  absolute  for  a  Donioit  in  tba 
Exchequer  Chamber. 

An  appeal  lies,  under  sect.  34  of  The  Com- 
mon Law  Procedure  Act,  1854  (17  A  18  Viet, 
c.  125),  against  the  decision  of  the  Court  cm 
a  rule  to  enter  a  verdict  or  nonsuit  upon  a 
point  reserved  at  tbe  trial  of  a  eauM  before 
an  undersheriff.    Levy  v.  Ortem,  M9 

V.  Action  by  vendee  for  money  had  and  re- 
ceived. Purchase  of  shares.  Refusal  of 
Company  to  transfer.  Action  by  rendee 
against  broker  of  vendor,  to  recover  par- 
ch aae-money.  What  is  sufficient  failure  of 
consideration  to  support  the  action.  Evi- 
dence of  readiness  and  willingness  to  accept 
888.    Contract,  V. 

VI.  Measure  of  damages  for  breach  of  oob- 
tracL    Davagks. 

WAGES. 
Mastbb  aitd  ^BBTAirr,  L 

WARD  LIST. 
MvmciPAL  CoRPORATiom  Rbform  Act,  IL 

WARRANTY. 

Of  a  horse.    Congenital  defeet,  when  a  breaiih. 

A  warranty  of  soundness,  on  the  tale  of  a 
horse,  is  broken  by  a  malformation,  existing 
from  the  birth  of  the  horse,  which,  at  the 
time  of  the  sale,  renders  the  horae  less  flt  for 
reasonable  use. 
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As  an  extraordinary  convexity  of  the  cor- 
nea of  the  eye,  producing  ihort-aightedness, 
in  consequence  of  which  the  horse  is  liable 

to  shy. 

Such  a  defect  in  the  eye  is  not  so  patent  a 
defect  that  a  purchaser  with  express  war- 
ranty is  bound  to  notice  it  HoUiday  t.  Mor- 
gan, 

WASTE. 

Laxdlord  Ain>  Tknant,  II.  1. 

WATERCOURSE. 
Baibmbnt,  IL 

WATERLOO  BRIDGE  COMPANY. 
Lamd-Tax. 

WATERWORKS. 
Rateability  of.    Rate,  I.  1,  tIL 

WEIGHTS  AND  MEASURES. 

Stat  6  A  6  W.  4,  c.  63. 

I.  Sects.  17, 21,  24,  26.  Inspection  of  weights 
and  measures.  Jurisdiction  of  county  and 
borough  inspectors. 

Sut  6  A  6  W.  4,  c.  13,  s.  17,  enacts  that 
county  justices  shall  ptovide  copies  of  the 
imperUl  sUndard  weights  and  measures  for 
use  in    their  respectiTC   juriBdiodons,  and 
shall  appoint  a  sufficient  number  of  inspec- 
tors of  weigh U  and  measures,  and  allot  to 
each  a  separate  district,  to  be  distinguished 
by  a  number  or  mark.    By  sect  21,  the  in- 
spectors are  to  be  provided  with  sUmps  for 
stamping  weights  and  measures ;  and  are  to 
sump  all  weights  and  measures  examined 
and  compared,  and  found  to  correspond  with 
the  standard  copies.    Sect  24  empowers  the 
justices  to  fix  times  and  places  for  the  attend- 
ance of  the  inspectors  to  examine,  compare» 
and  sUmp  weights  and  measures,  and  enacts 
that  "  every  such  inspector  so  attending  shall 
examine,  compare,  and  sUmp,  if  found  cor- 
rect, all  such  weights  and  measures  as  shall 
be  brought  to  him  for  that  purpose."    Sect 
26,  alter  authorixing  the  magistrates  of  cer- 
toin  towns  and  places  «' to  appoint  an  inspec- 
tor or  inspectors  of  weights  and  measures 
within  their  respective  jurUdictions,"  enacts 
that  "such  inspectors  so  appointed  shall, 
within  such  limits  exclusively,  have  the  same 
powers  and  discharge  the  same  duties  as  the 
inspectors  of  weights  and  measures  appointed 
under  this  Act  by  the  county  justices"  "for 
their  respecUve  counties."    "Provided  al- 
ways, that  nothing  herein  contained  shall 
prevent  inspeotors  appointed  by  county  jus- 


tices" "from  coming  to  any  place  within  the 
limits  of  such  other  jurisdiction  or  authority 
as  aforesaid,  and  there  inspecting  and  stamp- 
ing the  weights  and  measures  of  any  person 
residing  within  the  district  for  which  such 
inspectors  may  have  been  appointed;  but 
that  any  inspector,  knowingly  stamping  any 
weight  or  measure  of  any  person  residing 
within  the  limiU  of  a  local  jurisdiction  for 
which  another  inspector  may  have  been  le- 
gally appointed  as  aforesaid,  shall  forfeit  a 
sum  not  exceeding  20«.  for  every  weight  or 
measure  which  he  may  so  stamp." 

S.,  an  inspector  of  weights  and  measures 
for  the  city  of  C,  appointed  as  such  under 
sect  25  by  the  mayor  of  that  city,  knowingly 
stamped,  at  his  office  in  that  city,  certain 
weights  sent  to  him  for  that  purpose  by  B., 
a  person  residing  within  a  district  for  which 
another  inspector  had  been  legally  appoint- 
ed, under  sect  17,  by  the  justices  of  the 
county  of  C. 

Held,  that  S.  thereby  incurred  the  penalty 
provided  by  sect  25 ;  and  his  conviction  by 
justices,  for  an  offence  under  that  section, 
was  affirmed.     Begina  v.  Skelton,  816 

II.  Sects.  21,  28.  What  is  a  "  use  of  weights ;" 
"  store,"  Ac,  where  goods  are  "  exposed  for 
sale,"  or  "  weighed  for  conveyance  on  car- 
riage." Supply  of  coals  to  police  constables 
at  the  stations. 

Justices  convicted  W.,  under  stat  5  A  6 
W.  4,  c.  63,  for  possessing  false  weights  and 
an  unjust  weighing  machine.  On  a  case 
stated,  under  stat  20  A  21  Vict  c.  43,  it  ap- 
peared that  W.  was  receiver  of  the  Metropo- 
litan Police,  and  that  a  station-house,  and 
all  the  chattels  there,  were  vested  in  him 
under  stat  10  G.  4,  c.  44,  s.  16;  that,  in  the 
station  -house,  were  weights  which  were  light, 
and  a  weighing  machine  which,  from  an  in- 
jury, gave  light  weight;  that  these  were  used 
in  weighing  coals  which  were  allowed  to  the 
eon  stables. 

Conviction  qnashed :  the  weights,  Ac,  not 
being  used,  within  the  meaning  of  sect  21 
of  stat  6  A  6  W.  4,  c.  63,  and  the  station- 
house  not  being  a  store,  Ac,  where  goods 
were  exposed  or  kept  for  sale,  nor  weighed 
for  conveyance  or  carriage,  and  therefore 
sect.  28  being  inapplicable.  Wray  v.  Bey- 
noUU,  1*^ 


WILL. 
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WITNESS. 
To  bin  of  sale.    Bill  or  Salb. 
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